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into coiisidoi'iitioti tliat tlio Evidenoo Act extends ovrfsr tlio 'vhoh* of 1 ndiii, would 
a statement made to him in tlie latter* place bo inadmissible' iirnier s. 'do as 
hoinj 4 made to a Police edlicer?. No, it is submitted it would not. The inten¬ 
tion was to jjrevemt conjfsssions from beina c.xcortod l)y intimidation. The 
Commissioner and Pepiity Commissioner are noi Police otb'iers; 4,be laii^;iia^'o ot 
Boui^. .^et IV of I8()t) is inconsistent witli tlieir bein« ao; tbe\ bav-* mol to 
perform any of the duties of a Police constaliie ; the onl> ollicers of Police are 
those enimioratod in the schedule*to the .\ct, Form (.\). The Commi'.sioner 
of Police performs or did )>orform until ii late dale, much the saiia* dutios as 
were pevrornied by a Mat’jstrate of a l.)istrict ;*-iusticcs of the Peace exercised 
the executive iiortion of tlio work of a, Magistrate of a I>istrict, hut were not to 
exercise liis t^l2j judicial functions. Persons in the position of a (lommissio'ner 
and Deputy Conunissionor of Police, are not persons wlio are general!;> considered 
Police ollicers. [ 1*o,N'TIFK.\, •). I fa Police ollicer \\er<'to heai a comIosskmi as a 
private individual in his private' house, he would ho hmmd to take iiotuai of it, 
showing that you cannot separate his jiriv.ite and Police capacities wh\ tlien 
slionid you he able to separate Ins Police and magisU'i i-d caji'u-ities. 'I’lien auain 
it must be taken into consideration bow Mr. Ijanibe.rt lives , lu'ie In* lives as .v 
Police ollicer among Police, not as a Magi.strate ' It is suluniUeri bis i’olici; 
funotions are merged in his magisterial ones bis dutp’s and luiictioiis aie 
magisterial and judicial: in this ease he issued a searc.b warr.iiit, which is 
a magisterial act. Fndm the old Uriinmal I'rocedure Code, \c.t WV of ISGl, 
the Oointnissioiior of Polico bad to exorcise ludicial fuuclions , see s. ,S I wiiicli 
provides ])rocedurc to be adople<l on the arreso vvitlnn tlio local limits oI tin' 
jurisdiction of the Supremo Court of a person against whom awairaiit is issued 
by a Ma.gistrate. Cnder that section, if the argument of the other side is to 
prevail, if a piisijner were taken before a Magistrate of Polict*, a coiilessio* made 
by him would be adimssiblo ; but if be were taken befori' the (H unmissionei of 
Police, it would not. see also s. ,S7. Sections. SI to 100, take'U with ss 1 is and 
149‘ show wiiat were the. Police ollicu's meant by the li'.tt.or sections wlncli are 
in the sami' terms as ss. and 2i) of tlio lilvicionco Act. 1 If Mr. liamliert wore 

onlv a .fusfiee of the l-*e.ice ho would still bo a Magi.stiate witiiiii i.Me me.uiing^ 

of s. 2() of I'v' Eviileiicj .\ct; anv pirs.in, who \v is a ■)ustieo of tiio Peace, 
would come under that mocimng. eonl'-ssion as m this ca»o made ti.j linn in 
botli oil ivaeters must bo taken to have licen m.ule to him as .t Magistrate, hi< 
character as a Police oili'ior being merged m tiiat o'' M igislrate. 

• * 

C.-)., intimated tb.it the Court was of opinion that, the st.ilein 'iit* 
was not adinissihl'j in evidcMce .ml oii.;'i!i ti n iv ■ h • ri r-j‘c; e i hut tiat 

Canlossnai la.icP- to .i "[Sec. 1 I.S --Nn i-i)iif--sviiii) 'U- i!’iii".t>!i i iiid- 

Police olliei'i- sli.ill ijol In' to a P.)ln.-(' oIU st sli ill Is- iH.'d :i-. o\ileii‘-e .igiiii i i ()'' 1 --om 

used as DVidoiics. ii.('riisi>(l t'f .itiv nITi'ia-,-. 

Coufiis.?inn taiidi' whilp Soo. 14'J , — No eoiifcssioa or ■idini'.suai ol guih. la.ut lis ,(ii\ 

the accused is in enstodv person whilst he is in the eustod'v >a a Polici- oihe'-r, ii-iles' it o.. 
of the Police sh.i]] not ho made in the iinniiidiate presence of .i .M.iai'l.i’ate, siull oc u->;d .i- 
ased as ovidoiiee. evideiiec .igaiiist sueh poison, j 

ttSee. 'i5 ;—No eonfe.-sion made tC)*a Police oftiecr shall be ['roved .is agaui"' i [leison 
accusi'd of any ofleiiec. 

Sec. '26.—No I'onle.ssioij inadi' h' anv [ftr^on whilst he is I'l the custody ot ,i I’ljpce 
oflicor, unless it be made in the immedi.ite presence ot a Magistruto, shall be, proi.id -vs 
against .each person. 

Kxplaniition .—In this seotion "Magistrate” does not iuelude the head of a village 
discharging magisterial functions m the Presidency of Port St. -'J..*orgc or in Burma or else¬ 
where, mile.s8 hue.h headman is a Magistrate exorcising the powers of a Magistrate under the 
Code of Criminal Procedu-o, IBB'2.] 
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]\lA('PHKnS()N, J., had fiivcB a cortihcate that witliout the statement there was 
suHicient evidence to justify the conviction. 

Mr. Jackson then contended that if the staten^ent had been [2133 itupro- 
•perly I’eeeived jn evidence, the prisoner was entitled to an acquittal. The case 
fcannot he sent hack, hut under s. 2G of tlie Letters I’utont must now lie decided 
by this C'ourt, if at all. liut it cannot he decided at all: s. 167 of the Lvidenca 
Act, which provides that "the improper adnifssion or rejection of evidence shall 
not bo firourid of itself for the rovorsfiil of any decision in any case, ’ does not 
apply to a crimiiiii! ease tried by a jury, but only to case where the matter 
has been decided h\ si .lndj;o without a ]ur\. The Criminal Procedure Code, 
Act X ef 1.S72. makes special jirovisions as to the improper admission of 
evidence in trials h\ jury : see s 2H3. ,\nd s. '2H0 gives the Apixdlate Court 
power to pass aiiN order it thinks tit; s 2S,{ was> unnecessary if s. lf)7 of the 
Kvidenct'Act apiilied. in lii'q.y. \(tnoji jyailahhoi (IJ Horn. 11. C. R , 35B), 
the aj))>lie,iliilit \ of s. 167 to such cases ,vs this was raised, l»ut the question 
w'as onlv fully gone intohy onef)l tlie-liidges, HavIjKV, Jand w as not made a 
groinnl of tlieirdecision hy S tJMKNT. C.-I., and CUKKN, .1., thougli they adverted 
to it. ILiMjEV. .) , gave a strong opinion that the section was nel ajiplicahlo to 
sucli a ease as tliis. The word 'decision ’ m l.hat section is inajiplioahlc ttl^ the 
verdict of a jury. It, se.cnis to have been admitted that tlio Court ol Review' 
was the projiei' Court to decide on the sutlieieney or otherwise of the eviiieriee. 
iC.Mirri. C. .T.—That jioint was not raised.] No, hut it was not suggested 
that the Court before whom it was aigued was not the (iroper Court after long 
argument on all jioints. ' PoNTlFKX, .T. -It appears to me clear the otlier way, 
viz., that the Court ms. 167 means tin* Court that trie-d the case. (i'KTP, 
C. .1. • In that case the .ludgo who tried the case was one of the throe .liidgos 
before wliom the case was heard on review.; V'es, and ho delivered afresh 
judgment as one of the {'ourt of Re\ iew This ca.se differs in that it is one 
certifieil hy tlie Advocato-fhmernl, not icsorved hv the Court, it is suhmitted 
that s. 167 (loe.s not aj»pl\ to eriniina! tiials atall : the.section is identical with 
s. o7 '■ of .\ct II of iH.'j.'i, winch has never linen ajqihed to criminal trials. 'I’lie 
words are “tin* Court before which such objection is " not ** was raised ’’ It does 
not ajijilv to cases tried h\ a jurv : it would ho impossihlo to sav what the 
[2li3 result on the minds of the jurv wouhl have boon, if the evidence 
improperlv admitted had not been before them. The prisoner ought to he 
discharged. • 

if 

Mr. Alim foiloweii on the same side. 


The Court took time to consider their judgment, and on a subsequent day 
called on Mr. Intjram, who then appeared with the Standivif Connscl for the 
Crown, on the point as to s. l(>7 of the lividenee Act, liut the learned Counsel 
said ho thought it was unnecessarv for him to argue the jioiiit 


The following judgments were delivered : — 

Garth, C. J. ---In this case, the pritfoner Hurrihole Cbunder (ihose was 
tried and convicted, at tlie February Sessions of the High Court, for using 

• tSec. 57 :—The iunpropi’r admission or ri-joctioii of evidcricu shall not bo ground of itself 
for ii now trial or rcvor.'-al of any deoihion in ari> case, if it shall 
No new trial for rejection appear to the Court before which such objoetion is raised that, 
or unproper reception of iridcptMidcntlv of the evidence objected to and admitted, there 
evidence. was sufiicienl evidence to justify the decision or that if the reject¬ 

ed evidoTice laid been received, it ought not to have varied the 
decision.] 
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certain forged documents, and sontenceci to ten years’ transportation. At 
the trial before Macphekson, J., it was proposed on the jjart of tlio prosecution 
to put in a confession made by the prisoner. Tlio confession was made, in the 
first instance, to two poliperaen, and taken down in writing, and tlie piisoner 
was then lirought before the Deputv Commissioner of Police, Mr. Ijiirnhcrt, at 
the PoliceOfiice in Calcutta, where lie again aflirmod the truth of his foriner state¬ 
ment to Mr. Lambert, and Mr. Lambert, in his capacity of a Magistrate, 
received and attested the statement. 

• 

Upon this confession being tendered in eyidenco, it was olijoctod to by tlie 
prisoner’s Counsel, upon the ground tliat it was a confession uiado bv tlio 
prisoner to a police otUcer, and tiiorefore not admissible, by reason of the iJotli 
section of tlio Evidence Act (1 of 187‘2). In answer to tins objection, it was 
urged on the part of the prosecution, /st, that Mr, Lambert was not a “police 
ofiBoor ” within the moaning of tins section , .‘ifnd, that, if he were, the statement 
•was made to him as a Magistrate, and not as a police otiiccr. and that tlio 
26th section was intended to qualify the 2.otli, so as to rmiko a statement oven 
to a police oHicer admissible, if made in the presence of a Magistrale. The 
learned .ludge at the trial admitted tiio evidence, and d(jj‘lined to reserve tlio 
point; hut the Advocate-ficnoral having since given a tKirtilicafe. under s. 26 
of tfie [21 a] ijctters I'atent of tlie IJigh (/ourt, that tlui point wits a properoite 
to ho considered, it has lioen brought before this Court, lor review, and has been 
well and fully argued before us. 

It was urged by .Mr. Jarkson. for the iirisonoi, that the terms of s. 20 aio 
inifierativo, that a conlossion made to .i police ollicer, uiiiir) 11111 / i nriitustinu'cs 
is not admissible in eviderme against liim, and that the 26lli section is not 
intended to qualify the 20tli, hut means uliat no confession m.ailo liv a jifisoncr 
in euslodv, to am person other than a police ollicer, shall he ailims-,ihlc, unless 
made in the presence of a Magistrate. I am of opimuti that this is the true 
iiicaniiig of tho 20tli section, its hu'nane ohjoct is to prevent conlessions 
ohtaiiioil from accusofi persons through an\ undue intluence, being received as 
evidence against them. It is an enactment to which the Court should give the 
fullo.st etlect, and I see no sulliciont reason for reading tho 2()th section so as to 
qualif> tho plain moaning of the 2.'ith. 

lint then comes the ipiestion whether M r. Lambert was a police oflieer 
wuthin the moiimng of s, 20 It was argiieij, and with Some force, rliat the 
term “ poliee tiflicor‘‘ did not mean a Deputy Commissioner of Police*, that 
ft comprised only that class of persons viio are calle*! in the Reng-il Police .\ct 
(Bengal .\ct IV of 1866) “ meinhcrs of the Police Force and that tlie oh|ect 
of tlio Evidence .Act was not to prevent a gentleman in Mr Lanihert's position 
from taking a eonfossion, Init only ordinary members of the Police Force, wlm 
are personal^ and constantly engaged in the detectien of crime and tlio 
apprehension of otVenders. 

There is no doubt that, looking at the various sections of Bengal .Act lA'of 
1866, the Deputy Commissioner of (police is not a member of tho Police Force 
within the meaning of that Act, and, moreover, on looking back to the Police 
Act of 1861, it will bn found thatjihe term “ police oflieer,” as used in that 
Act, has generally the same meanings a.s a member of the Police Force in the 
.Act of 1866; but, in construing tho 25th .section of tlio Evidence Act of i872, 

I consider that the lierm “ police ollicer” should bo read not in any strict 
technical sense, hut according to ils more comprohonsivo and popular meaning. 
[ 216 ] In common parlance and amongst the generality of people, tho Comiuis- 
sioner and Deputy Commissioner of Police are understood to be oflicers of police, 
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• 

or ill othor words “ polico oUicors,’’ quite as much as the nnoro ordinary mom- 
bers i)f tlio force ; and, iillihouf*h in tl*o caso of a gentleman in Mr. Lambert’s 
position, there would not l>e, of cour.so, the same danger of a confession being 
eytoviod from a iiviaoner by any undue moans,, there is no douiit that 
Mr. [ jambert’s olliciiil charactor, and tlie very place where bo sits as Deputy 
Coiniuissionor, is not without its terrors in the eyes of an accused person . and 
I think it hotter in construing a section such as the 25th, which was intended 
a.s a wliolosiMiie protection to the accused, to construe it in its widest ami most 
popular signiliciitioi). 

* # 

1 am of opinion, tlieroforo, that the confession made by tlie prisi)nor in 
this.oas(> nii^lit not to h.ivo been admitted at the trial. 

But then comes the furtlier very importunt question, what slnnilu ho the 
elUict of this improper .nlmission of evidence on the procoodings’’ 'I’lu! U)7th 
.section of till! 1‘jvidenco .\ct provides that “ the improper admission of evi¬ 
dence sliall not ho ground of itself for the rovorsal of any decision in an\ case 
if it shall ajipear lo the Lourt liefore which such objection is raised (hat, indo- 
pondentl v of t!ic evidonce ohjeclcvl to and admitted, there was suflicieni e\ idence 
to umtifs the docihion and 1 was certainly disposed to think, heloie hearing 
Mr. argunioiit, not oiils that tins section applied lo criminal a-. w<^ as 

cull CiiMif., Iml tliat tin; Coint which had to detoi mine, whether, independently 
o) the evidence ohieetod ! ), thi'i'o wore sufficient materials to justiL a convic¬ 
tion, was tlie Coni't below, lieloie which the case w^as orgiiiallv tried , and, upon 
thi-. assumjition, mv learned colleague and 1 consulted J^IacI’HKHSo.n -I . who 
certilied that there wasamiilo evidence in the Court below, indopendentK of the 
adinis-.ioi), to pistifs the conviction in this case. 

!\lr Jttrks->ii. Iiowcver, desired to be heard upon the effect of s, KiT, and 
he had urged upon Uh. /o s/, that the section doo.s not apply at all (.o criminsil 
cases, and M cniK^lu. tli.it, il it does, the C'-ourt to dotorinine whether the eonvie- 
tion oiij^lit to stand, im iioi the Court which tried the ease, hut the Court [217] 
belore wiion* the ))onil ol (he ailmissihilitv of the evidence was armied Mi. 
Jtirk'ioii insisted that tlie wofd " decision ” used in s. 157 was one inapplicable 
to a er'iniMul case ti led on the original side of this (Joiirt, and that it nevei could 
have been intended !i\ llie Legislature that a case triable by a jury, an.i of tlio 
facts of wlilch a luiw alone uru tfie jiioper jiulgos sliouhl he virtually re-tneii liy 
Jin'S Couit not coiuiisinig of a jurv , and in aid of his argument, he cited tlie 
ciiiio Hr/f. v. Xu'hij/ Jf-nldhhiu (fj Born. li.C.H., .*158). 

I Jim urnible, howeier. to discover any sufficient reason why the lt>7t!i 
section of the Kvidence .\ct should not apply to criminal as well as civil cuse?, 
It is pel feet) V true (iiat the word “ decision " is more generally used as apjili- 
oable to civil juocoeilmgs. Iml it is hv no means inappropriate to criminal 
cases; afld, if it was the intention of the Legislature to use an expression 
■which would apply equalIv tordvd .is to criminal proceedings, there is probably 
no othor word which would have answered their purpose better. Many other 
provisions of the Bvideme Act apply equally to all judicial enquiries, and, if 
the nature of the mischief which the section was intended to remedy is consider¬ 
ed there is at least as luncli roa'-oiV why ^it should apply to criminal as to civil 
proceedings The Court have no power in a criminal case to order a new trial, 
and, if, in each instanoe, where evidence is iiiproperly admitted or rejected, 
the conviction is to he quashed, a lamentable failure of justice would often bo 
the consequence. 

I am of opinion therefore that s. 16? does apply to criminal cases, but, 
upon oonsideiation, I think that the Court mention^ in that section which is 
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to decide upon the sufficiency of the evidence to support the conviction is the 
Court of Review, and not the Court heloiJv. The point is certainly “ raised, ” 
])roperly speaking, in the Court below, hut it is both raised and argued in 
the Court of Appeal, and wjp think that the proper course of jirocoeding is for 
the Court of Appeal to decide upon the case, ujion being infoi-ined from the* 
Judge’s notes, and, if necessary hy the Judge himself, of the evidence adduced 
at the trial. 

[218] Apart, iiowever, from s. 167 of the Evidence Act, 1 tliink that, 
under s. 26 of the liotters Patent, liy virtue of which this case has been 
submitted to us Ibr review, wo have a riglit eitlier to quash or to confirm the 
conviction, as wo may think proper. Tlie section enables the Court, after 
deciding upon the point reserved oi‘ certified, to pash such judgment or sentence 
as it mav think riglit. If, therefore, upon reviewing tlie whole case, wo are of 
opinion tliat, upon the evidence properly receivejl, tiiore is sullieient ground to 
convict tlie prisoner, 1 consider that we ought to allow the conviction to stand. 
In tlie present case, therefore, we have olitainod copies of the Judge’s notes at 
the trial, and have also olitained inforinatioii from the Judge as to what 
lurtieular jiortion of tlie evidence applied to the prisoner Ilurribolo Cliunder 
(iliose, and we are now prepared to hoar tlie cuse argued uiioii its merits, as to 
whether there is sullieient evidence, ajiart from tiiat improi)erl;S admitted, to 
sujiport the conviction. 

Pontifex, J.- 1 also am of opinion that the confession made by the jirisoner 
in Mr. Lambert's presence ouglit not to have been admitted at the trial. With¬ 
out going so far as to say that s. 2.5 of the Evidence .Act renders inadmissible 
a confession made to any person connected with the police, for there are cases 
111 winch a person holding high judicial olliee has control over anti is the nominal 
head of the police in his rlistrict, I think that, in the present ease, it was 
impossible for Mr. Lambert, residing in the house allotted to him as Deputy 
Commissioner oi Police, and surrounded hy jiolice inmioiliately under his control, 
(o dnest himself of his character of a police ollicor. 1 also agree that, under 
cl. 26 ol the LeLt<*rs I'atent, whieli clause deals with eases tried before a jury, 
w'e are bound to eonsider the admissible evidence in this case, and to pass suoh 
judgment and sontonee as we sliull think right, and 1 come to Uiirf conclusion 
without refereneo to s. 167 of the Evidence .Act. 

I agree that such last mentioned section is aiiplicalile to criiinnal trials, hut 
1 have >.oinc rioulit whether, if we wore proceeding under it iflone, we slunild ho 
the projicr Court to [219] consider the sutlieioncv or insutVicienev of the 
evidence in relation to the verdict. (The counsel for the prisoner then w'ent 
through the evidence to show that it was insufficient, apart from the confession, 
to justify the conviction being upheld. .A cortifieate In a majority of the jury 
who tried the case, to the effect that if the confession h.ad not been in evidence 
tliey would have given a verdict of acijuittal, was tonden'd, hut waft rejected 
by the Court, The Court took time to eonsider tlieir judgment, and eventually 
upheld the conviction on the evidence). 

Attorney for the Crowm: Tho pDvrrnvh’ni SDltcitor, Mr. Sami'')-ton. 

Attorney for the prisoner ; Mr. Cii> rniher,s. 


NOTES. 

[ CONFESSION—SEC. 25 OF THE EVIDENCE ACT—POLICE OFFICES, 

I. The erpression Police Officer in See. .W of the F.vidnicc Act it ‘not restricted to — 

(fl) an officer of tho Regular Police Force but lo e'vcry Police Officer (o'^owkidar 
includedjT:—(1I^,S6 Cal., 569. 

A \ 
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(6) an officer of Native States (1806) 82 Bom., SS5. 
(c) a police patol: — (1892) 17 Bom.*, 485. 


II. Admissibility o/Confessions :— 

(n) Confession made by one accused may bo rocci vodkas evidence in favour of another 
tried together (1877) 2 Bom., 61. 

(6) Admission made to a Police Officer before arrest is admissible;— (1881) 6 Cal., 680. 

III. When a verdict is set aside on the ground of piadinissiblc evidence having been let in, 
the High Court is not bound to order retrial .— (1898) 85 Cal., 711. 

See also (1877) 2 Bom., 61; 10 147 and 9 Bom. L. R., 789.] 


£ 1 Cal. 219 ] 

APPPJJjL.4TE criminal. 


Tke aSrd March, 1H76. 

Present: 

Sm Ri('Haki> Garth, Kt., Chief .Iustice, Mr. Justk’k L. S. .Jackson, 
Mr. .justic’h MAtT’HER.soN, Mr. .IrsTicK Pontifex and 
M u. .Justice Morris. 


The Queen 
versus 

Zuhiruddin and others. 


Criminal Proredurc Code {Act X of lH72), s. (U -Power of Judye acting tn 

English Department. 

An application for the tMiiilcr of a c.i'c under s. 64 * of the Crimitril Pr.H-.cdiiri' Code 
should be made, not bv letter to the English Department of the High Court, but before the 
Court in its judiuial capacity, .iiid should be supported by affidavits, or athrmation in the 
usual way. 

The Assistant Magistrate of Patna bv an order dated the lOtli of P'ebruary 
1876, committed tl^e accused for trial by the Sessions .Judge of Patna, on the 
chargaof having on the Otii of .Itftie 1875 committed murder and cognate offences, 
alleging in the order of coinmitment that the delay in iiringing tliem to justice 
was caused by the undue influence exercised by the accused in the district. Oc 
this ground he apjilied, through the District Magistrate, to the High Court for 
an order under s. 64 of Act X of IHTy transferring the case to some other 
district. A copy of the grounds of commitment was furnished [220] to the 
accused on the 20tii of February. The application to the Higli Court to 

•(Soc. 64:—Whenever it appears to the High Court that such order will promote the ends 
of justice, or tend to the general coiiveiiietice of the parties or witnesses, it may direct the 
transfer of any particular criminal (■..iso, or appeal, or clas.s of cases or appesis from a 
Criminal Court, subordimate to its authority, tn any other such Criminal Court of equ.vl or 
superior jurisdiction, ^ 

or may order that any offence shall be inquired into or tried in any district or division of 
a district, other than that in which the offence has been committed, or that it shall be tried 
before itself. If the High Court withdraws any case from any other Court for trial before 
itself, it shall observe tbs same procedure which that Court would have observed if the ease 
had not been so withdrawn. 

Provided that fftiw orders Issued under this section sjfcgffi not bo repugnant to orders 
issued by the Local (kivemmont under the last preoodiog" 
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transfer the case was made by the District Magisti^ate by letter directed to the 
Eegistrar of the High Court, who placed it before Jackso]#, J., sitting in the 
English Department, who thereupon, without notice to the accused, made an 
order transferring the ease,from the Sessions Judge of Patna to the Sessions 
Judge of Shahabad The trial before the Sessions Judge of Patna would have 
been by a jury, while that at the Sessions Court at Shahabad would be by tbe 
Judge with assessors. 

On the above facts, Mr. Evam applied for a rule calling on the Crown to 
show cause why the order should not be quashed on the ground that it had l)een 
made without jiftisdiction, and was not a valid exercise of any power vested in 
the Court, and moreover was made without notice to the accused, and without 
any proper application to the High Court on proper and sufficient grounds. 

The application was made before GARTH, C.J., and PONTIPBX, J., who 
ordered a rule to be issued in terms of the ap])lication. 

yiv.Macrae (The Junior Governmenl I'leadei , llabou Jiuigodanund Mooketjee 
with him) 0 !i belialf of the Grown now appeared to show cause, and contended 
that there was no necessity for giving any notice to tlje accused before making 
the order, no such procedure having been suggested by the Legislature ; and after 
referring to s. 297* of the Criminal Procodiire Code (.Vet X of 1872), which 


* [See. 297 .—If. Ill any t-afs* either called l<ir 1>_\ itself or rop irted for orders or which 
comes to its knowledge, it appears t.j the High Court that there 
has been a material error in any judicial proceedings of any Court 
Powers of revision. subordinate to it, it shall pas.s such jjdgnieiit, sentence or order 

thereon as it thinks fit. 

If it considers that an ac.cusod person has hoen improperly 
Power to oi-dcr commit- discharged, it may order him to be tried, or to be eommittod 
ment, for trial. ■, 

If it considers that the charge has been ineonveriieiitly framed and that the facts of the 
ca.si' show that the prisoner ought to hvve been convicted, of an 
Power to alter fine and offence other than that of which he w.is convicted it shall pass 
sentence. bentcncc for the offence of which he ought to have been 

convicted ; 


Provided that if the error in the charge .ippcars materially to have misled and prejudiced 
the accused person in his defence, the High Court shall annul 
the conviction and remand the case to the Court below with au 


Proviso to power of alter¬ 


ing finding. 


if it had itself amended such charge. 


amended charge, and the Court below .shall thereupon proceed as 


If the High Court considers that any person convicted by a MagisAnite has committed 
Power to annul convic- an offence not triable by such Magistrate, it may annul the 
tion. trial and order a new trial before a competent Court. 

If it considers that the sentence passed on the .-ici-used person is one which cannot legally 
be passed for the offence of which the accused person has been 
Power to annul impro- convicted or might have been legally convicted upon the facts of 
per and to pas.s proper the case it shall annul such sentence and pass a sentence in 
sentence. accordance with law. 

If it considers that tlie sentence passed is toe severe, it may pass any lesser sentence 
warranted by law ; if it considers that the sentence is inadequate, it may pass a proper 


sentence. 

The High Court may, whenever it thinks fit, order that the sentence in any case coming 
- _ , before it as a Court of Bevi Sion, bo suspended; and that any 

auspension o sonteqee. imprisoned under such soiitonce be released on bail if tbe 

offence for which such person.has been imprisoned bo bailable. 

Except as prSvided in sections three hundred and twenty 
powers of revision con- eight and three hundred and ninety-eight no Court other than the 
fined to High Court. High Court, shall alter any sentence or order of any Subordinate 

Court except upon appeal by tbe parties concerned. 

No person has any right to be heard before any High Court, in the exercise of its 
_ , ri t- * powers of revision, either personallv or by agent but the Hi gh 

Optioiiivl with oourt to bersouaUv ot 

na.rr.ii»a » w. • 

by agent.] 


hear parties. 
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authorizes the High Courji to commit for trial an accused person improperly 
discharged when roch matter should " come to its knowledge ’’ when such 
person had not the right to be heard, argued, that it might fairly be contended 
that the High Court having such large powers, the J^gislature did not require 
notice to be given in the lesser matter of transfei’ring cases. [GaRTH, C..T.— 
When an order, if made, will affect an accused person, I certainly think 
he should have notice before it is made. ' PONTIFEX, J.--In cases coming 
before the Iligli Court under s. 297 of thb Criminal Procedure Code, the 
evidence has at a former stage alrdadv been taken in the presence of the 
[331] accused person.] The learned Counsel further argued from the fact, 
that the power of transferring cases under ss. 63 and 64 was pos.sesbod by the 
■Governor-General in Council and by tho Lieutenant-Governor, for whom it 
would be impossible to follow the procedure demanded on l>olialf of the pri¬ 
soners, tho transfer was made administratively. By s. 13 of the Cliarter Act, 
the powers of the High Court ?nay be exercised by one Judge under tho rules of 
4th June 1867 ; see Broughton’s Civil Procedure Code, p. 704. Therefore, if 
the matter he non-judicial and affecting the administrative and executive 
authority only, such a Judge has power to dispose of it himself. I PoNTiFEX, J.— 
Will cl. 36 of Letters Patent enable a single Judge to perform functions 
under s. 64 of ActXof 1872‘.’i Cl. 13 confers judicial powers on the lliglT Court; 
el. 15 confers administrative power ; the power to transfer cases is conferred by 
the latter section as belonging to the administrative rather than judicial acts of 
the Court. 

Mr. Woodrofe (Mr. Evans and Moonshee Mahomed Fmsoo/ with him) in 
support of the rule.—Even if in jjoint of form the letter sent by tho Registrar 
be H« order of the High Court, tho High Court cannot is.sue an order 
administratively, and if it could so issue it, the English Department has not 
the power to issue such an order; tho High Court, when it ntakos an order 
.under s. 64, acts judicially and not administratively. Tho Legislature could 
not have intended to conter power of such an unparalleled character as to 
allow it in certain cases to act both administratively and judicially. Section 
520 of the Criminal Procedure Code is the only section under whicli the High 
Court has power to make an order not judicial. The considerations which 
would move tlje Govornor-Genoral in Council are different from those which 
would move the High Court. No argument can be deduced from ss. 63 and 64 A 
to support the contention that the powers exercised by the High Court are 
othe^ than judicial )}roceedirigs. There is nothing to show that an order under 
s. 64, loade hy High Court, is anything other than a judicial order. Any 
person liable to be prejudicially affected by an act of the Legislature has 
the right to liave an opportunity of defending himself, unless such right 
has been expressly restricted; see [222} Maxwell on the Interpretation of 
Statutes, p. 325. The powers of revision given to the High Court by s. 297 
are with reference to matters judicial; see The Queen v. Bundoo (22 W.R., Or., 
67). The Court can only act on matter brought before the Court in the 
regular way by the prosecution or by the defence; not on information 
obtained from otlier sources, as newspapers, letters, etc. Applications in other 
cases have been made by the accuse^ for transfer of cases, but these have 
always been treated judicially. Some of them have been so treated by 
Macphehson, j., and Pontipex, J. We have not been able to discover a single 
instance of an application such as this being made by the accused person to the 
English Department. [Jackson, J,, referred to three cases in which the 
application was made on behalf of tho accused to the English Department.] 
Those are cases wbbre the applioations were made possibly in the interest of 
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the accused, but not by him, but by the ,Ma{»istrate on account of hia being 
connected with the case as either a witness or prosecutor The learned counsel 
referred to the Queen v, Pogose (not reported), a case in which an application 
made by the Judge of Dacea to the English Department to transfer the case 
from that district had been refused on the ground that it coulfl not !)o dealt 
with administratively, and asked the Court to send for the papers in the case. 

On there-assembling of tho»Court on the following day, the following 
judgments were delivered :— 

Garth, C. J. —I am happy to say that, S^nce last evening, some papers 
have l)oen discovered, wliich will render any further discussion of this rule 
unnecessary. 

It ajjpears that, in 1869, in a case which, in its circumstances, very closely 
resembled the present, it was decided by no loss titan nine Judges of this Court, 
that tlte proper course was to apply to the Court sittitig in its judicial cap.-icity 
upon alHdavits in the usual way ; and I am extremely glad to find that no loss 
distinguished a Judge than Mr. .liistice Louis Jackson was one of the Judges 
who took part in that decision. (Tliis was tliocase of The (Jurrn v. Poqosc referred 
to by JMr. IVooiboffe. ) [223] An application in that case was made hy 

Mr. Herscliel, the Officiating Sessions Judge of Dacca, to the Kegistrar of this 
Court, suggesting that an order should he obtained for tlio transfer of the 
proceedings to the High Court for trial. I will read his letter, dated the 11th 
of Juno 1809. 

“ I have the honour to reque.st that you will lay bofo«'e the Ilon’hlo Judges 
of the tligl) Court the following circumstances and solicit orders thereon for 
me. The Magistrate of Dacca has committed the four principal .\i’n 4 onian 
residents of this city on a charge of misapjjropriating a large sum of money, the 
property of the wealthiest Armenian of Dacca, on his decease. The charge is 
brought on behalf of Government on the motion of the Educational Department, 
who claim the money as intended for a school. Tochnically the Government 
is prosooutoi also under s. 68. The case is as important a case as well could 
occur in the eyes of the educated classes of Dacca ; and the decision of it is 
naturally looked forward to with great interest. But it appears to rno advisable 
that it should he tried at Calcutta, and not here. My jur^' list is very ill-adapted 
for such a case. (The letter then wont into details to show the difficulty of 
obtaining a proper jury in the district to try tijp case, and"suggested that the 
case should bo transferred to tho file of the High Court.)” 

Upon this letter being received by the Rogi.strar, it ap|)ears <o have been 
laid before the Chief Justice, Sir Barnks Pkacock, who recorded upon it the 
following minute:—“It appears to me that the Court ought not to interfere 
upon tho application of tho Sessions Judge made by letter. If Government (or 
the prosecutor, if the case is not prosecuted by Government), or any of the 
accused think fit to apply to the Court hy motion supported hy affidavit or 
affirmation, the Court will decide what ought to be done.—Juno 16th, 1869. 
(Signed) B. Peacock.” This view of the learned Chief Justice was concurred 
in by the Judges of the Court as under; “ 1 agree with the Chief Justice.”— 
J. P. Norman. ‘And 1."—-C. Hobhous^—G. Loch.—H. V. Bayloy. “I agree.”— 
D. N. Mitter. " Seen."—W. Markby.—E. Jackson. And further it was agreed 
to, as I have [224] already mentioned, by my learned colleague, Mr. Justice 
Louis Jackson. 

This decision having been arrived at in 1869, it appears to us to set the 
matter at rest ; and I think that Mr. Macrae, on the part of Goverunuent, will 
feel that he cannot with propriety contest the-point further. 


I Oiu.—ao 
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Mr. Macrae asaenfeed. , 

Jackson, J. —1 wish to add a few words by way of explanation of what 
seems to be an inconsistency on my part. 

My acquiescence in the course taken on that occasion was in this decree 
marked, that while the other Judges had merely attached their initials in token 
of their concurrence, 1 wrote a separate note, and that note is in these words : 
“I quite agree with the Chief Justice that such an application could only be 
entertained, if made in the way stated by him. I take the opportunity of 
pointing out that it has been « very common practice for Sessions Judges to 
make recommendations foi the transfer of cases from one district to another by 
letter, and that cases have often been so removed by a mere letter based on such 
recommendations. It may bo worth considering, whether some rule ought not 
to be laid down for dealing with such applications. The same thing also* 
happens in respect of civil cases.” 

It would seem, tlierefoio, that I not only concurred in that view, but con¬ 
sidered it desirable that the Court should lay down a formal rule, which should 
regulate the i)rocedure in aucli cases, and .should be a notice and a guidance to 
Judges and Magistrates when they should think fit to make such roference.s in 
future, fmmediatoly afterwards I loft the country and was .absent fof four or 
five months, during which time no one took any stops in the matter. The result 
was that no formal rule was made, and tliis case appears to have passed out 
of sight. Two years afterwards I had the hotjour to succeed to tlie charge of 
the ICnglibh Department, and found that, notwithstanding this case, the prac¬ 
tice continued to be such as it had formerly been, and therefore the course I 
took in this case was [223] in strict conformity to the old practice whicli had 
not Ixsen departed from, notwithstanding this case. 

J do not hesitate to say that tlie procetlure suggested by Sir li. Veacoi'K is 
the projier one when there are parties concerned ; but the practice being such 
as I have stated, I consider myself justified in making the order which i did. 

Garth, C. J. —I desire to .add that J personally do not regret that this matter 
has been tlioroughly ventilated and discussed in open Court. It is extremely 
desirable that tlie public should fully understand tliat in tliis country there is 
the same law for the Govormnent as for the subject; and that there is not one 
course of practice for the Crown, and another for tlie prisoner. Wherever the 
rights of the subject are concerned, it is quite right that the matter should be 
dealt with by us in open Court in our judicial capacity, and that each application 
should be made, supported by affidavit or affirmation, in the regular way. 

In the present case the rule will be made absolute to set aside the order 
complained of, and the Crown will be at liberty, if so advised, to make a 
substantive application to the Court for the transfer ot the case to seme other 
district. 

Maopherson, J. -I concur in thinking that the Crown has shown no good 
cause against the rule; and that the rule should be made absolute. 

Pontifex, J. — I also agree. 

Morris, J.— I also agree. 

. * Eule absolute. 


MOTES. 

[This case was held not applicable in (1881) 8 Gal. 63.3 
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[226] PRIVY COUNCIIi. 

The 15th and 16th December, 1875 and the. Isc February, 1876. 

• Present: 

Sir J. W. Colville, Sir M. E.-Smith and Sir J. Bvles. 

Phoolbas Kortnwur.Plaintiff 

wr.vrt.s* 

[jalla Jogeshur Sahoy and others*.Defendants. 

[On Appeal from the High Court of .Judicature at Fort William in Bengal.] 

♦ - 

Hindu Lnv) -Mtlakshara -- Undividt-d Share of Joint Family Property — Sue- 
cexsion - Decree in Suit against Widow - Lnintaliun--Act VIII of 1856, 
s. ‘did — Disability under ss. il and lH, Art XIV of Is-V.i — Misjoinder — 
Questions of Law referred to a Full Bench. 

Th»'limitation of ono year, provided liv s 'JU', of Act VllT of ISfi'.), t> subject in the case 
of a minor, to be modified by ss. 11 and 12 oi .\ct XIV' of lS5t). « 

Mahomed lialindur Khan\ The CoUertor of hareilly (Id 1?. Ij. K., -J'.ri) di>tiiiguisbrd, on 
the ground th.vt it was decided on an Act of a vcr\ special nature. 

The benefit of ss. 11 and 12 of .Act XJV of lS5i) is not limited to tin* period when the 
disability of miiioritv has ec iscd, but applns aKo to the period during whieh the disability 
continues ; and therefore, during the btitci ])cn'id, it is open to t^ie minor to sue by his 
guardian. 

On the death without issue of a member of a Hindu family joint iii estate .iiid subject to 
the Mitak.sh.ira law. his undivided share iti the |oiiit family property [lasses to the surviving 
muubers of the joint family and not to his widow.s, and cannot be made liable for his debts 
under decrees obtained against his widows as Ins representatives. 

Quiere, where a itiembi r of a joint Hnidu family governed by the Mitakshara law with¬ 
out the coiisont of his co-sharors, and in order to raise money on his own aeconnt, and not 
lor the benefit of the joint family, mortg.igos in his lifetime li's undivided share in a portion 
of the joint family property, eaii the other members of the joint family, on hi.s death, remver 
from the mortgagee the mortgaged sh.ire, or ,iiiy portion of it, without redeeming? 

.A suit by a surviving member of a jiunt Hindu family sulijecl to the Mitiik.shar.i law, to 
recover a moiety of the undivided .share of a deceased mc^ibcr of the f.iifiily in the joint family 
property, ought not to be dismissed on the ground that all the membcr.s of the family have 
not joined in bringing the suit, where it .ippcars th.it the only other surviving member of the 
family has already sued for and recovered his moiety of ihc property, and disclaims all further 
interest, and is joined as a co-defendant in the suit. 

[227] Where a Division Itonch of a High C'-ourl refers a ijnestioii of biw for the considera¬ 
tion of the Kill! Beiieh, and the answer of the Kiill Bench is not framed .i.s a decree or as an 
interlocutory order, and an appeal n brought to Her Alajestv in Gouncil, iI. is open to the 
respondent, without a cross-appeal, to object to the eorreetuess of the. answer given by the 
Full Bench cm the question of law referred. 

Appeal fi-om al«von decrees of a Division Bench of the Calcutta High 
Court (KEAfP and Mahkby, J.I.), d^ted the Iftth November 1870, whereby 
decrees of tlie Principal Suddar Atneen of Sanin, dated the 27th March and 
the 9th April 1866, were revenied or modified. 

The facts of the case wore the following;--Dukhin, Shoogobind, Kasheonath 
and Mukkun, the four Bons of BhunjunSahoo, were, with their cousin Ajoodhya 
Pershad, members of a joint Hindu family holding joint family propet ty subject 
bo the Mitakshara law. Under an arrangement into which they entered, all the 
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pi’oporty which 'had been, acquired by the family in the name of any of its 
members before the year 1846 was lio remain joint family p'^operty, but all 
subsequent acquisitions were to be regarded as separately acquired. Ajoodhya 
Porshad and Mukkun Salioo died without issue, the former leaving a widow. 
Slioogobind died leaving a son Bhugwan Lall, whodied in the year 1860, without 
issue, but leaving two widows. At the tiiue of Bhugwan Lall’s death the only 
male members of the joint family then surviving were Sudaburt Pershad the 
son of .Dukbin, and JIuroonath Porshad the son of Kasheenath. In the year 
1861, Sudaburt Porslmd instituted a*suit in the Zilla Court of Sarun against 
the widow of x\joodhya Pershad, the widows of Bhugwan, and other defendants, 
in wliicl) he clainied a moiety of the joint family property, admitting that the 
remaining moiety belonged to his cousin Hureenabh, wlio with liis mother 
Phoolbas Koonwur w’as joined as a co-defendant in the suit. In that suit | 
Sudaburt sought to set aside certain conveyances of the joint family property 
whicli had been e.\ecutefl by Mukkun and Bhugwan Lall and by the widows of 
the bitter. T!io .suit was contested, but no objection was taken to its form as 
iiaving been brooglit by one member of a joint family. The principal issue raised 
[2283 was whether tlie fait)il.\ generally was joint or separate in estate. The 
.ludge dee^lod tliat in accordance w'ith the arrangement above referred to the 
family was joint in respect of all projierty acquired prior to 1H46, and 
sejiarate as to properl.\ acquired since that time. With reference to 
alienations of the joint property under deeds executed by Mukkun and 
Bhugwan Ball the Juvlgo held that these wore valid, but alienations by 
the widows of Blmgw’an ware void, and he gave Sudaburt a decree for a moiety 
of ttio family jurtperty as it had stood jiriorto the y«ar 1846, exehiding such 
portions as bad been sold by Bhugwan iiall or any of the other co-sliarors, or had 
been sold on account of tlu-ir debts. list of the lands in respect of which 
Sudaburt was declared entitled to a moiety, and another list of lands (lurcliased 
after 1846, in respect of winch ho was declared to have no title, wore annexed 
to the judgment. The decisiun of the Judge was affirmed by tlio Higli Court 
on appeal on the lOth March 186J. (The juilginent of the High Court in 
Sudahurt's suit is rejiorted in 2 llay, p. .‘lie.) Suliseqiiontly to the date 
of the final decision in Sudahurt’s .suit, various jasrsons who had obtained decrees 
against the widows of Bhugwan Lall as his representatives, attached and sold 
the remaining moietv of the joint property in execution of their decrees. In 
addition to the clanns set up h\ tlie auction-purchasers under the sales, certain 
other jiersons alleged rights iti rosiiect of the jiropertios in question under 
usufructuary mortgages from Mukkun and Bhugwan and under conveyances 
from the widows of the latter. 

On the 10th April 186.5, the present suit was instituted in the Court of the 
Principal Suddor .Amcon of Ranin by the appellant Phoolbas Koonw’ur as motlior 
and guardian of the minor Hureonatli Pershad, against the widows of Bhugwan 
anti the various persons claiming the jiroporty as auction-purchasers, or other¬ 
wise. Sudaburt Pershad and the widow of Ajoodhya Pershotl were joined a.s 
co-defendants in the suit. In her plaint, the plaintiff relied on the decision 
in Sudahurt's suit as establishing against |ho widows Hureonath’s right to ihe '* 
remaining moiety of the lands which had been declared to bo [329] joint 
familv property. The defence taken hy thifcwidows does not apjjear on the record. 
Sudaburt filed a written statement, in which ho admitted the p!aintifi‘’8 title 
and disclaimed any interest in the litigation, having already recovered in hia 
own suit the moiety of the family property to which he was entitled. The 
statements filed by the defendants, the auction-purchasers, were to the effect 
that Kasheenath, the father of Huroenath, had separated in estate from the 
other members of the family more than twelve years before the institution of 
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this suit, which was consequently barred by limitation ; that the lands which 
they had purchased were the separate proi)erty of Bhugwan, and had properly 
been made liable for his debls in suits against his widows ; that on the lands 
being seized in execution &f the decrees in these suits, theplaintilf had applied 
for their release, and that the present suit not having been brcfuglit within one 
year from the date when that application was rejected was out of time under the 
provisions of s. 24G"', Act VllI of jL859. ‘Other ideas of limitation were also taken 
under els. 3,5, and 7 of s. 1, Act XIV of 18.^9, and under s. 257i, Act VIII of 1859. 
Those of the defendants who claimed to Ijold uqder mortgages from Mukkun and 
Bhugwan Lall contended that the suit could not be brought till the mortgage 
debts had been paid ott. The defendants who claimed under conveyances from 
the widows alleged that the latter had sold in order to discharge Bhugwan’s just 
debts. 

The general effect of the Principal Sudder Ameen’s decision in the suit 
was to overrule the various defences set up and to find that the property in 
suit was joint family property to which the plaintiff liad established her son’s 
right. But in respect of particular portions of the lands claimed, for reasons 
expressed in his judgment, he disallowed a part of the plaintiff’s demand. 

From tliis part of his decision an appeal. No. 170 of 1H66, was presented 
to the High Court on behalf of the plaintiff, and numerous appeals were at the 
same time preferred on behalf of the defendants. Of these, the appeals 
Nos. 224, 234, 235, 237, 23vS, 239, 240, 243, 244 and 245 sire brought under 
consideration in the present appeal. 

‘[See. ‘i-Pi:—In the event of any claim being roferri'd to, or objection ofTered against the 
sale of lands orany other unmoveable or moveable property which 
How claims and objoc- mav h.ive been attached in e.\ecutioii of a decree or under any 
lions to the sale of attached order for attachment passed before judgment, as not liable to be 
properly are to be invcsti- . sold in execution of a decree against the defend ant, the Court 
gated. shall, subject to the proviso eontaiiied iii the next succeeding 

section, proceed to investigate the saiiu with the lil.c powtrs as 
if the elaiiiiant h<id been originall> made a defendant to the suit, and also with such powers 
a- regards tlie -uinnioning of the original defendant as are contained in se,eti(>ii -220. And if 
it shall apiK’ar to the «iatiBfaetion of the Court tliat the laiit^or other immoveable or moveable 
property was not in the possessiiai of the part\ against whom execution is sought, or of some 
other person in trust for liini, or Ill the occupaiic) of »-vots or cultivators or other person 
paying rout to him at the time when the projK-rts wasattaehed. or that, being in iheposse.s- 
aiun of the party himself at such time, it was so in his pos.se.ssion no(oti bis own account or 
as his own property, lint mi aecount ol or in trust for stime other person, the Court shall puss 
an order for releasing the said propert> from attiu-hinont. lint if it -.hall appear to the 
Balisfaction of the (Vurt that the land or other uninoie.ible or moveable jjroperty was in 
po.ssetision of the party against whom execution is sought, ns bis onii property, and not on 
account of any other person, or was in the possession of .some other person in trust lor him, 
or in the oectipancy of ryots or cultivators or other persons jiaying rent to him at the time 
when the property was attached, the Court shall disallow the claim. The order which may be 
pa.ssed by the Court under this snction shall not Im' .subject to appeal, but the iiarty .igainst 
whom the order may bo given shall be at liberty to bring a suit to establish hi.s right at aii^' 
time within one year from the date of the order.] 

t ^Sec. 257 If no such application aa^s mentioned m the last preceding s -etion be 
made, or if s^ieh application be made, and the objection be dis- 
The .sale if not objecled allowed, the Court shall pass an order confirming the sale; and, 
to for irrogularitv, nr if • in like maiincj^, if such application bo made, and if the objoc- 
the objection is disallowed, tion bo allowed, the Court shall pass an order setting aside the 
shall become ahsolntc. sale for irregularity, tf the objection be allowed, the order 

made to set aside the sale shall bo final; if the objection be di8~ 
When the order to sot allowed, the order confirming the sale shall be open to appeal 
aside a sale shall be open and such order, unless appeal^ from, and if appealed from, theia 
to appeal. the order passed on the appeal, shall be final; and the party 

against whom the same has been given shall be procliidcd from 
bringing a suit for establishing bis claim.] 
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[230] The Division Bench of the High Court, before which the appeals 
came, conceiving that they involN^ed points of law on which the authorities 
were conflicting, referred the following questions for the consideration of a 
Full Bench:— « 

1. Bhugwan Lull, a member of a Hindu family living under the Mitakshara 
law, and having joint family property, died entitled to an undivided share in 
such property, and leaving two widows him surviving. After the death of 
Bhugwan Lall, his widows were sued io their representative capacity in respect 
of debts incurred by liini in his •lifetime on his own account, and not for the 
benefit of the joint family, and decrees wore obtained against the widows in 
that capacity. In o.\ecution of one or more of these decroe.s, an interest in 
certain portions of the joint family property, to tlte extent of the sliare to 
which Bhugwan Lall was entitled in his lifetime, has been sold by auction, 
and tho purcliascrs have taken possession. Can the nophov\ of Bhugwan Lall, 
w'ho is one of the surviving members of the joint family, recover from tho 
purchasers possession of the interests wliich they have purchased, or any part 
of them ? 

2. Bhugwan Lall, in his lilotime, executed an ordinary zuripeshgi mortgage 
in respect of his undivided share in a portion of tlie joint family property, in 
order to raise money on h'.s own .iccount, and not for the benefit of the family. 
Can the nepliew of lilmgwan Lall recover from tho mortgagee, without 
rodooraing tiio same, jiossession of the mortgaged share, or any p<ntioii of it ? 

Thu first of tlie.se questions the Full Bench unanimously answered in the 
affirmative. The result of their opinions is thus expressed by tho Chief 
.Justico^Hir BakNKS PkacOCK, at tlio close of ids judgment; —“I tlimk, therefore, 
that this property, not lioing tlie proportv of the widows, and not being the 
property of tho heirs of tlio deceavjd, could not he made available undor tho 
decree against tlie widows : that if it. could be made available at all for payment 
of the; debts of the deceased, it must be in a suit against tho survivors to 
charge tbe share of the deceased in tho joint estate with the payment of the 
decree, by suing tho survivors for the debt, and asking to have tho deceased's 
share of the estate made available in the hands of [2313 the survivois to the 
same extent as that to which it would have been made available if tlio deceased 
bad left a son and tho estate had gone to him by iniieritanco, instead of to the 
Survivors by survivot'shij). 1 tiiii^k, thou, that the question must bo answered in 
the artifmativo; that the jdaintitl has a right to sue tho jiurchasor under the 
decree to recover hack tho estate, inasmuch as tho property belongs to him, and 
the title of the purchaser under tho decree against the widows is an invalid title,” 

Upon tho second and more difficult question the Chief Justice, after 
review’ing tho autliorities, came to tins conclusion that according to the law of 
the Mitakshara, as settled by authority in tfio Presidency of Bengal, Bhugwan 
Ijall had Tio authority, without the consent of his co-sharers, to mortgage his 
undivided share in the joint family property in order to raise money on liis own 
account, and not for the benefit of the family. He further observed that the 
facta were not sufficiently stated to enahle'the Full Bench to say whether the 
nephew of Bhugwan Lall could recover frjm the mortgagee, without redeeming 
the same, possession of the mortgaged share, or any portion of it. Tlie other 
members of tho Full Bench concurred in this opinion. 

The appeals, the parties not consenting to have them decided by the Full 
Bench, went back to the Division Bench, and were thus dealt with. Makkiiy, 
I., after going through the facts in each case, held that Nos. 170, 224,235, 23fi, 
239, 240, 243, 244, and 245 were wholly governed by the answer of tho Full 
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Bench to the first question, inasmuch as in each the title of the defendant 
depended entirely on the validity of his purchase at a sale had in execution of 
a decree against the widows, and was consequently defective. 

In No. 243 it was alfeged by the then appellant that the property claimed, 
Moujca Telpakhoord, was subject to a zuripashgi, lease, executed by Mukhun 
Sahoo, a member of the joint family, who predeceased Bhugwan Lall. Markby, 
J., however fc^nd that the title of the appellant did not depend on this alleged 
zuripeshgi, ffoni which he had been ouited, hut on a purchase at a sale in 
execution of the decree which he had r232j obtained against the widows ; and 
consequently that this case was not distinguishsihlo from No. 170. 

In No. 234, however, the property in question was clearly subject to a 
subsisting zuripeshgi lease created by Bhngwan Lall; and in this case, therefore, 
there arose the further question, whether the plaintiff could recover this parcel 
of land without redeeming the mortgage on it. And the learned -Judge, accepting, 
apparently against his own judgment, tlie principle affirmed by the answer of the 
Full Bench to the second rjuestion, held that it would entitle him to do so. 
Maukby, J., howover, proceeded to lay down a principle which governed all the 
cases, and he held justified the distnissal of the plaintiff’s suit. 

The grSilids on which ho so held are stated as follows in the judgment of 
Markhy, ,J 

“ The dofencliintiS havts failod to prove their iitlcs, and as the properties elaimod are all 
portions of the joint familv property, and the plaintiQ’.s title tr> a l-anna share in the f.amily 
proportv IK not disputed, the plaiiitifE cLsims a decree for poshes..ion to that extent. But it 
seems to mo that the .inswer given by the Full Boneh to the second of the two questions which 
we propounded preelndes us from giving any such decree. .\s T have said, whether or no I 
coneur in the prineiples laid down by those answers, I feel bound to apply them to the cases 
before u.s, and so doing, it seems to me impossible to give the plaintiff the deeroo which he 
claims, whieh u a sep<i rate decree for possession for his l-anna share. Ido not see how it 
is {Kissible if th it decision be eorroct tint siieh decree should bi‘executed. And T think 
that if the Full Bench decision be right, to attempt to execute it would be to do the very 
thing which the Full Bench sas cannot Ik done, namelv, to cro.itc a separation otherwise 
than by a partition. HadHurceiiath been of age when thi.s suit was brought, the fact that 
his brother had been joined in it and had assented Do the claim might have been taken as 
creating a partition bj consent. 1 do not say this would be so ; e.ven that might h.irdly bo 
consistent with the Full Bench decision, but it is unnccessar> ^o consider it because 
Hurecnath being a minor, no such arrangement euii be inferred. There has been nc enquiry 
whether a partition would be for the boiielit of the mmi>r, nor indeed w.is it ever suggested 
until the last moment that such an inference w.*s possililc. The truth £2331 appears to me to 
be that this suit has been brought just as Sudaburt's suit was brought under the notion that a 
member of the Mitakshara family, like a member of a Bengal family, may act to a certain 
oxloiit iiidcpoiidently in reference to his .share. Whether o- no such a notion is correct, 

I think at any rate, it has been uot uncommon to bring such suits as the present one, 
that is to say, for one member to sue separately for his share; but this is obviously mcoiisistont 
with the very strict prineiples laid down by tbft Full Bench. 

“ 1 arrived at this conclusion upon’an independent consideration of the answer of the 
Pull Bench to the second question ; and I anjeonfinnod in thinking that 1 have rightly applied 
that decision by the case of RajaratnTev>arn'v. Luchman Prasad, (4 B. L. R., A. C., 118, see 
pp. 130,131), decided very shortly afterit. There, TEACOOK, C. J. (who also delivered the judg¬ 
ment in the Pull Bench case) says, ‘ the plaintiffs as two only of the members of a joint family 
’ which does not appear to have been separated, and as two only of the owners of the joiot 
' property which does not appear to have been partitioned, are not entitled bo any definite 
‘ Bharo for which they can sue alone ; see Appovier v, Rama Sabba Aiyan (11 Moore’s I. A., 
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‘ 75). The right of action has boon misconceived, and the proper persons have not been made 
‘ parties. The suit should have Iraon broughv all the joint owners to sot aside the dead as 
' to the charge created by Oodit as well as to the charge created by Jetun, and the suit should 
‘ have boon brought by all the monibors of the joint family an^ not by two of them alone who 
‘ before partition l^ivvo no definite .share. If the deed wore to be set a.sido it would be impossible 
‘ by the decree to define the share which the plaintiffs are entitled to recover.' I cannot 
distingui.sh this from the present case. 1'he pl.iintiJT here also sues separately to recover 
possession of hi.s sh.ire, and it sooins tome just as imphssible to dofinc thAri^ntifl’s share in 
this case as it was in that. As I have said before it .ig.tiii comes to this. ~ It would only bo 
possiblo to execute the decree which isliskiid for either by treating this suit as constituting a 
partition or by treating the plaintiff as having at least som.> independent rights over his share, 
but, according to the Full Bench decision, there not having boon .t partition aceording to one. 
of the modes known to tho law, this cannot bo done. It seems to mo therefore that, applying 
consistently the decision of the Full Bcneh, tho plaintiff e.annol have tho decree which he 
asks for.” 

[234} Markby, J., further held that in Appeals Nos. 238, 240 and 245, the 
plaintiff’s claim was barred l)y limitation. In dealing with the first of these 
'three appeals, in all of which the facts were similar, he said 


” Tho property to which thi.s appeal relates was sold in execution of acNKc obtained by 
one Nundlall Bhuggut whilst the property was under attachment; and before sale tho plaintiff, 
through hi.s present guardian, .filed a el.iim under s. ‘J46. and that claim was rojeotod on tho 
6th April 1964. This suit was not commenced until more than a year had elapsed from that 
date, and it is contended that it is coriseijuently li.trred by the concluding words of s. 246. It 
seems to have been finally adopted as the view of this Court that a person who considers his 
property has been wrongly seized and sold in executk ii. has tho choice whether he will make 
a claim \indcr s. 246, or not. If he makes no claim, he can bring his suit to recover tho property 
at anytime subject to the general law of limitation; but if he docs makcaelaim and his claim 
is heard and rejected, then he mu-.l bring what is called his regular suit to establish Ins title 
within the year. In other words, by making the cl.iim under s, 216, he lays himself open to 
the special law of limitation. This view of tho law was not contostock by the pleader for the 
plaintiff, respondent, put he relies on the fact that the plaintiff, whan the claim under s. 246 
was filed, svas and still is, a minor. He therefore claims tho benefit of Ss. H* and 121 of Act 
XIV of 195'J, and contends that, by the operation of those sections, tho minor will have one 
year after he comes of age, Co hung Ins suit under s. 246; and he argues that if ho may bring 
the suit after he i-omespf age, a fortiori he may bring the suit before he comes of ago, and, 
therefore^ that he is not h.irced. This argument involves several contested propo-sitions;— 
First, thatss. li and 12 of Act XIV of 19-59 applv to s. 246 of Act VIII of 1859 ; secondly, 
that the appellaiU is under disahiiity within tho meaning of those sections ; thirdly, that 
the benefit of those seditions .ipplics au well to the period daring which the disability continues 
as to the period when the disability has cca.sed. 


* £ Sec. 11:—If at the time wht.-n the right to bring an action first accrues the person to 
y whom the right accrues is under a legal disability, the action 

Computation of period may be brought by such person or his roprosentativo within the 
of limitation in case of same time after the disability shall have ceased as would other-!|j 
legal disability. wise have been allowetl from the time when tho cause of action ' 

accrued, unless such time shall exceed the period of three years, 
in which' case the suit- shall be commenced wi^thin throe yean from the time when the 
disability ceased ; but if, at the time when the cause of action accrues to any person, be is 
not under a legal disability, no time shall be allowed on account of any subsequent disability 
of such person or of the legal disability of any person claiming through him.} 

' What persons to be f £Sec. 12 :—The following persons shall be deemed to be 
deemed to be under legal under legal disability within the meaning of tho last preceding 
disahiiity under preceding section—married women in cases to be decided by English law, 
section. minors, idiots, and lunatics.] 
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“ With regard to tho first proposition, it is to bo observed that tho tcnns of sti. 11 and 12 
of Act XIV of are general, and tho change of espression in^s. 13 and 14 ,* whore somewhat 
similar provisions are expressly confined to tin' periods of limitation proscribod by the 
Act itself, is remarkable On tho other hand, as pointed out, s. 3 prvividos ' ihat when 
b\ any law now or hereafter hi foroo (12391 shorter period of limitation than that 
proscribed by this Act is especially proscribed for the institution of a partfoular suit, such 
shorter limitation shall he applied notwithstanding this Act.” Now, the words ‘‘ notwithstand¬ 
ing this Act” might be considered to imlicate tho intention ol the Legislature Ui exclude 
any effect of this Act whatever lo relaxing any spociial period of limitation elsewhere provided. 
But they might also he meant only to preserve such speiual rules of limitation from being by 
implieatioii altogether repealed, while all rules of limitation, both those under the Act and 
those existing under anv other Statutes wi*re to he subject to such general relaxations as are 
contained in ss. 11 and 12, or in ss. Hand lOt, for these sections do not. when properly view'od, 
give an extended period of limitation, hut rather modif\ the ojicration of the ordinary rules of 
limitation. 

“ On the whole, I think that, looking to the general words of ss 11 and 12. the intention 
was to lay down for all cases a rule of greater precision with regard to disability than that 
which IS stated by .s. 14 of Ileg. Ill of 171)3.} It can hardly be coiitoiidcd that this part of the 

Computation of periotl * (Sec 1.):—In coin])Utiiig anv period of limitation pres- 

of limitation in case of cribed by this .let, the time during which the defendant shall 
absence of defendant. have been absent out of tho British territories in India shall be 

excluded from such, computatem unless service of a siiinnioiis to appear and answer in 
tho suit can during the absuiico of such dcfuiuhint lie made in any mode prescribed by law. 

Sec. 14 ;—In coinputing any period of limitation prescribed by this Act, the time 
during which the claimant, or any person under whom he 
Computation of period claims, shall have been engaged in prosecuting a suit upon the 
of limitation incase of suit same cause of .iction against tlio same defendant, oi some person 
prosecuted/wni4 .//do but III whom he represents, bonti fide and with dne diligence, in any 
wrong Court. Court of Judicature which, from defect of jurisdiction of other 

cause, shall have U-eii unable to decide upon it, or shall have 
passed a decision which, on appeal, shall h.ive been annulled for any sueh cause, including 
the time during whieh such appeal, if any, has been pending, shall be excluded from such 
eomputatiou.] 

t [Si’c. 9 ;—If person entitled to a right of action shall by moans of fraud have 

been kept from the knowledge of his having such right or ot 
Computation of period of the title upon which it is founded, or if any document neesjs- 
limitatioii of con- sarv for establishing suc.h right shall have been fraudulently 

coaled fraud. concealed, tho time liniih'd for eomniencing the action against 

the person guilty of the frinud or accessary thereto, or against 
any person claiming through him otherwise than in good faith and for a valuable consideration, 
shall be reckoned from tho timf' when tho fraud first became known to the person iujiy:iously 
affected by it or when ho first had tho means of producing or compelling the production of the 
concealed document. 

Computation of period of Sec. 10. —In suits in which the cause of action is foimdod 

limitation in suits where on fraud, the cause of action shall be deemed to luive first 
the cause of action is arisen at the time at which such fraud shall liave been first 
founded on fraud. known by the party wronged.] 

} [Sec. 14 ;—The Zillah and City Courts are prohibited from lioaring, trying or deternuning 
the merits of any suit whatever, against any person oj persons, 
if the cause ol action shall have arisen previous to the 12th of 
August 1766; or any suit whatever against any person or 
persons, if the cause of action shall have arisen twelve years 
before any suil shall have been commenced on account of it; 
unloss the complainant can show by clear and positive proof, 
that he had dcAiandud the money or matter in question, and 
that tho defendant had admitted the truth of the demand, or 
promised to pay the money ; or that he directly preferred his 
claim within that period for the matters in dispute, to a 
Court of competent jurisdiction to try the demand, and shall 
assign .satisfactory reasons to the Court why ho did not proceed 
in tho suit; or shall prove that either from minority, or other 
good and sufficient cause, ho had been precluded from obtaining redress.} 


Courts not to try the 
merits of any suit when the 
♦iHause of action shall liave 
arisen liefore I2th August 
1765. 

Nor any suit where the 
cause of action shall have 
arisen twelve years before a 
suit shall have been com- 
menoed for it. 
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old Regulation i» now in' force ; and if not, this can only be beoauee the provisions of ss. 11 and 
12 of Act XIV of 1850 have been substituted for it. Bub if so, the argument that these sections 
are confined in their opjration to Act XIV itself falls to the ground, and the provisions must 
be held to be perfectly general. So far, therefore, I think the plaintiff’s contention is good, 
and that the rules contained in Act XIV, as to disability,' arc of general application and are 
not confined toibhe period of limitation provided for by that Act. 

" The next qne.stioii is whether the plaintiff was under disability within the moaning of 
s. 11. It is said that he was not, breRU.se he had a {{uardiaii who might have brought the suit. 
Here again 1 think it is desirable to compare the language of the section with that of the pre¬ 
vious Regubition. Cnder the Rcgirtation, by the section alretuly referred to, the plaintiff, in 
order to avoid the application of the rule, would have to show that " either from minority, or 
other good ;«ud sufficient cause, lie had been precluded from obtaining redress.” Under Act 
XIV, a minor would oortainly not have to show anjthing of the, kind, but ho would be 
presumably oititled to the benefit of thenc sections. And the words of s. 12 are such as would 
sfjem tc» make the presumption eonclnsive, and to preeludc all enquiry as to whether, under 
the particular circumstances of each case, the infant was, in f.ict, disabled. It can hardly be 
supposed that the Tiegislaturc did not advert to the fact that an infant ma.\ take proceedings 
through [2SS] his guardian, and, it it had adverti.-d to that fnet. it would surely not have stated 
the disability of the infant in such absolute terms and yet have intended that this disability 
wa.s to bo after all onlv a modified one. Of course, also the Legislature must have had licfore 
it the terms of s. 14 of the Regulation of 1703, which sooins to have been framed e.xprossly to 
meet such oases as the present, and to give to the min ir the benefit of a inodifie,d disabilit\ 
only. The change of expression se<jms almost expressly to show that under the new law the 
disability was to be considered ah,,olute. On this p-jint also, therefore. I think the plaintiff’s 
contention is right. 

‘‘ But I think his argiimont f.vils on the,last point. 1 think that on one point at any rate, 
the words of s. 11 are clear and express, namely that whatever benefit the minor is to have is 
to accrue to him not during the disability, liut when the disability ceases. Indeed, making the 
sweeping prosouiption which 1 think the Legislature has done as to the disability of infants, it 
could not consistently ent,>rtaiii the notion tli it any advantage could betaken of its provisions 
by a minor during his minoiitj. In fact the Legislature has thought fit t-i lay out of consi¬ 
deration altogether the possibility of an infant bringing a suit b\ his guardian, which the 
framers of the old regulation had l■onu•mpl.llcd. If any consideration arising out of guardian- 
.ship were to ba imported into the e >ii->lruc,lK)n of th see s i •tioiis, I to ir we should introduce the 
greatest confusion. Nor d it ^ ■ *in i > m i Ih it the introduction of such considerations would 
be decisive in fav lur of th > pi iiiitilT ii' w ' m iJif > tli ‘ w ir.ls of s. 11, wc must modify the 
words pf s. 12 al-, 0 , and th' (juistioif whether a minor who has had a guardian appointed is 
to be consid‘'red under disabilitv will pres.mt itself in a very different shape. But I think that 
reading tbo words of the Act in their ordinary and natural meaning, the plaintiff is under dis¬ 
ability, but can derive no advantage from that disability until he comes of age. . . . The 

result is. that as against the defendants who are parties to this appeal, the plaintifl’s suit, in 
whatever w-ay it is disposed of on the other point, ought to be dismissed with costs in both 
Courts on the ground that it was not brought within the year prescribed by s. 246. Whether 
or no, the plaintiff will be in a better position on his coming of age does not now arise, and 
I express no opinion on it. ” ^ ^ 

Kemp, J., thought it unnecessary tofexpress any opinion on the question of 
limitation discussed by Markby, J., ljut agreed that th^ plaintiff’s claim must be 
rejected in all the appeals [387] on the'ground that as there had been nopjurti- 
tion of the joint family in respect of the property sought to be recovered, the 
plaintiff could not sue alone for a separate share. 

Decrees were accordingly made in favour of the defendants in all the cases, 
and from those decrees the plaintiff brought the present appeal tc Her Majesty 
in Council. The respondents not appearing, the case was heard er parte. 
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Mr. Coivie, Q. C., and Mj-. J. D. Bell for the Appellant.—The view of the 
Division Bench that the plaintiff could oot inaint^n this suit alone, is not 
warranted by the answer of the Full Bench to the questions referred for their 
consideration, and is erroneous. Sudaburt Pershad, the only other person 
interested as a joint memlJfer of the family, has already in a separate suit 
obtained possession of a half share of the joint property. TSie result of 
Sudaburt’s suit has Ibeen to effect a. severance. In that suit it might have been 
a good answer that there had been no partition, and that there was another 
member of the joint family who ought to bp joined as a plaintiff. But when 
that suit was decreed, and Sudaburt recovered hjs lialf share, there was in fact 
a partition. See Miissauiiit Anwidee Koonicar v. Khedoo LaU (14 Moore’s T. A., 
412). Had Sudaburt been joined as a plaintiff in the present suit, it would 
have been objected that he had already sued, and had hi.s rights awarded. He 
has no interest, and disclaims all interest in the present suit, but he has in fact 
been made a party to it in the only way the plaintiff' could make liim a party, 
that is, as a defendant. [SlU J. CoLVlLTiK. ■—T see that in the judgment cited by 
Makkby, j., there is a passage which he has not noticed, in which it is said that 
“ if the other members of the joint family refused to join as plaintiffs, they 
might have been made defendants in the suit ” (See 4 B. L. 11., A. 0., 131).] 
That is tlie view which we contend is right, and on which we have acted. 

As regards the point of limitation on which appeals Nos. 238, 240 and 
245 have been declared to be barred, we submit, that the rules in ss. 11 and 12, 
Act XIV of 1859, which give an extension of the time for suing in cases of 
disability, will apply to and modify the provisions of s. 246, Act VIII 
t238] of 1859. The judgment of the Privy Council in the case of Mohzmimed- 
Bahiifloor Khun The Collector of Bareilly {.L. R., 1 Ind. Ap., 167: see at 
p. 176; S.C., 13 B. L. R., 392), in which It was lield that tlie provisions of 
•Vet XIV could not be imported into Act IX of 1859, relating to forfeiture for 
rebellion, rested on tlie siiecial character of that Act as a criminal law of a 
highly exceiitional nature. [SlR M SMITH. --Even if we had a]jpliod the 
provisions of Act XIV in tjio case you refer to, the suit would not have 
been in time.) It is not to be inferred from that judgment that the jirovisions 
of Act XTV, which is a law of general application regulating civil procedure, shall 
not be applicable to another general law iii pun mUeria. The Calcutta High 
Court has so applied thorn in tlie case of lluro Soondiirec Chowdhruin v. 
Anundnath Boy Choxodhry (3 W. R., 8). The view taken by Makkby, J., that 
the minor is not to have the benefit of liis clisaliility till it is* ended, is not in 
accordance with other decisions of the Calcutta Higli Court. See Bam CHiimdcr 
Boy v. Umbu’M Dosser (7 W. R., 161), Bam Gho.se v. Greedhur Ghosc (14 \V. R., 
429) and Snjfnrooimissu Beabnc v. Nounil Uo.sseiii (17 W. R., 119). 

In appeal No. 234, the second question referred to the Full Bench of the 
High Court is raised. The Division Bench has held that the answer returned 
by the Full Bench negatives the defendant’s title. Since there has been no 
cross-appeal on behalf of the defendants from the answer given by the Full 
^enoh that answer must, for the pui-poses of the suit, be regarded as final. 

In case No. 237 as there seeaiis room to doubt whether the property 
claimed was in fact a part of the joint family property, wo withdraw our 
appeal. • 

Their Lordships took time to consider their Judgment, which was delivered 

8ir J. W. Colvile. —The suit out of which this appeal has arisen 
concerns a moiety of the undivided share of one [239} Bhugwan Lall Sahoo, 
in certain immoveable property situate in Zilla Sarun. Bhugwan Lall Sahoo, 
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who died in 1860, was a member oi a Hindu family, which was descended 
from a common ancestoi* named Jleepa Salioo, and which was governed 
by the law of the Mitakshara, the general law of the province in which 
it was domiciled. He died childless, hut left two widows, Mobeshee and 
Parbuttee. They therefore would have been his‘general heirs had he been 
wholly sepai^te in estate; and were in any case entitled to such part 
of his succession as had been acquired,, or was held by him as separate 
estate. On the other hand, if the status of.the family continued at the time of 
his death to be that of a joint and undivided Hindu family, his interest in the 
joint family property survived .to his male coparceners. The only persons who 
answered that description were Sudahurt Porshad and the plaintiiS’Hurreenath 
Pershad. They, in some of tlie proceedings, are calle<l his nephews, but accord¬ 
ing to the pedigree set out in the appellant's case, and apparently proved in the 
cause, they wer^e his first cousins, the sons of two dilTerent uncles. 

It must now be taken to have been conclusively determined that Hiiugwan, 
at the time of his death, tliough entitled to certain suhsexiuent acquisitions as 
se{)arate estate, was, as to all tlie ])roperties acquired hy the family in the name 
of any of its members before the ^oar 1840, joint in estafe with Sudaburt and 
Hurreenath, and accordingly that his sliare in those properties became vested by 
survivorship in them. Tins question was first litigated in a suit brought by 
Sudaburt in 1861. The principal defendants to that suit were the widows. The 
judgment of tlie Zilla .Judge, cotifirnied on appeal by the High Court on the 
10th of March 1863 (3 Hay,15), made the distinction above stated between the 
properties acquired before, and those acciuired subsequently to, 1846, affirming 
the title of tlie surviving male monihors of the joint family to the former. It 
unfortunately, however, haiipenod that owing cither to tho frame of this suit, or 
to th« manner in which the decree made in it was executed, the result of this 
earlier litigation w’as, only to ])ut Sudaburt into [2403 i)OS8essioii of one moiety 
of Bhugwan’s share in the joint family property. 

Suhse<iuontly tlie remaining lialf-sharc of Bhugwaii in portions of the joint 
family property ajipears to luive been seized and sohf in execution of various 
decrees obtained against his widows as his representatives. .\nd on tho 10th of 
April 1865, the present suit was instituted liy the mother and guardian of 
Hurreenath in order to recover possession, and to have his name entered as 
proprietor, of his moietv of lihugvvan’s share in tho joint properties, and to cancel 
and set aside the execution salgs under tlie decrees against the widows. Tho 
defendants to that suit were the widows, the different purchasers under the 
execution sales, and, under the description of “ Precautionary defendants,” the 
widow of another decea.sed member of the joint family, as to whom there is 
now no question, and Sudaburt I’orshad, the plaintiff in the former suit. As 
such defendant Sudaburt filed a written statement, in which he disclaimed all 
interest in the suit, on the ground that under the decree in his own suit he had 
been put in possession of his share in the property in dispute. The cause was 
tried between the plaintiff and the other defendants, and a decree was made by 
the Principal Sudder Aineen on the 9th of Ajiril 1866, which, in so far as it related 
to the particular properties whicli are tho*subject of the present appeal, was in 
favour of the plaintiff. Against this decree the partiesj defendants, who were 
afiected by it, appealed to tho High Court. Their appeals w'ere necessarily 
separate, inasmuch as the suit was so framed as to embrace interests, not only 
dsjvendent on different titles, but confined to particular portions of the property 
in dispute. The High Court decided many of these appeals in favour of the 
defendants, upon grounds of which some will be afterwai’ds considered. This 
appeal to Her Majesty in Council originally embraced only eleven of the separate 
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decrees so made. And ofitbese Mr. Cowie has given up one— vfs., No. 237. 
Accordingly theif Lordships have now only to deal with the questions involved 
in the ten api)eals, numbered resijectiveiy 170, 224, 23.'5, 239, 244, 234, 243, 
238, 240, and 245. 

The course 6f proceecling in the High Court with respect to [241] tliesu 
appeals was as follows. (After detailing tlio course of proceedings in the Higii 
Court, and the decision in the various ca.ses as set out, ante, pj). 230 & 231, his 
Lordship proceeded)- 

Their Lordships propose in the first instance to consider whether tiie 
appeals Nos. 238, 240, and 245 have been rightly disposed of on tlie ground of 
limitation. The facts proved are, that in each of those cases the plaintiff, through 
his guardian, preferred a claim to the property, when attaclied. under the 246th 
section of Act VIII of 1859 : that that claim was rejected ; and that the present 
suit was not brought witlnn one year from the date of the order of rejection. 
This objection would have been fatal to tljc suit, had the party preferring the 
claim been an adult; and the only question to he determined was whetlier the 
plaintiff, being under the disability of infancy, could claim the fwjnefit of the 11th 
section of Act XIV of 1859, which empowers him or his representative tn bring 
a regular suit within the same time after the cesser of tlio disability as would 
otlierwise have been allowed from the time when the cause of action accrued. 
This question, Markhy, J., observed, involved several contested ])ropositions, 
oiz.: — ^ 

1. That ss. 11 and 12 of -4ct XIV of 1859 apjdv to s. 246 of Act VIII 
of 1859. 

2. That tile plaintiff is under disability within the meaning of these 

sections. „ 

3. That tlie benefit of tiieso sections applies as well to the jiei'iod during 
which the disability continues, as to the period when the disability has ceased. 

Ujion the tw'o first propositions, bis opinion was in favour of the jilaintiff' : 
upon the third he held that whatever benefit the minor was to have, was to 
accrue to him not during the disability, lint when the disability might cease ; 
and accordingly that the present suit being brought by him, whilst still a minor, 
through his guardian, must fail. 

Upon the second of the proiiositions stated by MabkjjY, J., their Lordships 
cannot see liow, in face of the plain language o< the 12th siSction, tliere can be 
any room for doubt. 

Upon the first they also agree with the learned Judge that [242] ss. 11 
and 12 of .Vet XIV of 1859 do apply to tiie 24()th section of the .Act VI IT of 
1869. 

The two Statutes were passed in the same year, the assent of the Ciovernor- 
General being given to .Vet \H11 on the 22nd of March, to Act XTV on the Itli 
of May 1859. The object of the first was to enact a general Code of Procedure 
for the Courts of Civil Judicature not established by Royal Charter. The 
object of the second was to establish a general Law of Limitation in super- 
session both of the Regulations which had governed those Courts and of the' 
English Statutes which had regulated^the juactice of the Courts established by 
Royal Charter. Looking to the fifth sub-.section of the first section, and the 3rd 
and 11th sections of Act XIV of 1859, tlieir Lordships have no doubt that the 
intention of the Legislature was that the period of limitation resulting from the 
246th section of Act VIII should, in the case of a minor, be modified by the 
operation of the 11th section of Act XIV; and that this construction has 
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obtained in the Courts of India appears from the case of lltiro Soondtiree 
Chntrdhniiv v. Anumhialh •Hoy Choii'dhry (3 W. R., 8). 

in coming to this conclusion, their Lordships have nut failed to consider 
tiie recent decision of this Board in the case of Mahomed Bahadur Khan v. The 
Collector of Bareilly (13 B. L. R., 292; s.c., L. R., 1 *Ind. Ap., 1(57). That case, 
however, they Ihink, is distinguisliable from the present. It arose upon a very 
special statute, and upon that ground the judgment rests. Their Lordships 
there said: " ft was argued that the clauses in the general statute. Act XIV, 
1859, relating to disabilities, naight i)e imported into this .\ct, but this cannot 
properly be done. Act XIV is a Code of Limitation of general application. 
This Act is of a special kind, and does not admit of those enactments being 
annexed to it.” .And they proceeded to observe that the application of the 
Statute (if it did apply) would not assist the appellants, who would not even in 
that case have hrouglit their suit in proper time. 

This being so, tlie only other point to be considered on tliis 1243] question 
(*f limitation is wliether tlio learned .Judge was riglit in liolding that an infant 
cannot after the expiratioii of the year bring a suit iiy Ids guardian whilst the 
disability of infancy continues. Tlieir Lordshiijs cannot agree in tiiis construc¬ 
tion, wliioii, it would appear from tiie cases cited hy Mr. BKliL- Uamchunder Huy 
V. Umbica Domter (7 W. R., 1(51), Ram (ihoac v. Greedhiir (ihasc (14 W. R., 429), 
and Sutfaroonnihsn Beebce v. NuoruL Uossein- (17 \V. R., 419)--- has not Ixjen 
accei)ted or followe<l by the Courts in India. It is unreasonable in itself, since 
it implies that the infant’s claim, which is admittedly not barred, was asserted too 
soon rather than too late , and it cannot bo the policy of the law to postpone 
the trial of claims. .Vgain, to render such a construction inqierative, the 
phraseology of the 11th section must be altered hy making the words “after 
the disability shall have ceased ” precede, instead of follow, as they do, the 
words " within the same time." Their Lordships are, thoreloro, of o])inion that 
the plaintiff's suit is not open to the objeetion tliat, in so far as it concerns tiio 
properties in question in Nos. 238, 240, and 245, it has not been brought within 
tiio proper time. 

The next point to he considered is whether tiie lligli Court was rigiit in 
allowing all the ten apiieals, aiul in dismissing the jdaiutilf’s suit as to those 
portions of the joint family estate which were the subject of them, on tlie 
ground that the suit was wrongly framed. 

It is to bo olisyi'ved that tlie objection taken l)y the Division Bench to tlic 
frame »f the suit, assumes the Correctness of the answer given hy the Full 
Bench to the second ol the (picstions referred to it, and is in the nature of a 
corollary Iroin the jiroposition therein atlirined. The learned .Judges of the 
Division Bench argue that if it he true that a member of a joint and undivided 
Hindu family cannot alienate his undivided share in the joint famih' proi>erfcy 
without the consent of his oo-sliareis, it follov.s that he cannot alone sue for 
hiB separate share. And they rely upon a decision in the case of Rajarain 
Tctcari v, Luchmuii PcrJiad (4 H. L. R., A.C., IIH), in which it was ruled that 
two only of the memhors of a joint and undivided family could [244] not sue to 
set aside a charge created by one membev.of the family, and to recover their 
'particular sliares in the projierty charged, hut that the suit must be brought by 
or on behalf of all the members of the jaant family. Their Lordships do not 
mean in any way to impugn the authority of that case, or to dispute the general 
principle affirmed by it. They do not, however, think that the principle is 
applicable to the peculiar circumstances of, or ought to govern, the present c|i|se. 

In this case Sudaburt, the only other member of this joint family, has, 
under the jiractioe wliich was then allowed to prevail in the Courts of India, 
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succeeded in recovering, and has been put into possession, of his share of the 
joint family property. He cannot be said to ba\'e any beneficial interest in 
respect of which he could now sue as plaintitV; and supposing him to liave an 
interest, the present plaintiff has made him ajjarty to this suit in the only way 
in which a person who is Unwilling or unable to he joined as plaintiff can he 
brought before the Court, /.e., by joining him as a defendant. In'that character 
Sudaburt has disclaimed all interest in the subject-matter of the litigation, 
alleging that he has already heeni juit into ]jossession of all to wliich he is 
entitled. Again, in most, if not all, of the appeals the title of the substantial 
defendants is founded on execution sales confirved to that moiety of Bhiigwan’.s 
share which, on a partition, would now fail to the plaintiff. The objection to 
the frame of the suit was not taken by the substantial defendants ; it seems to 
have originated with the Judges of the Appellate Court. It is one of form rather 
than substance ; for it cannot be said that if it does not prevail, the defendants 
(Sudaburt being a party to this litigation and admitting that he is in possession 
of his share) can he harassed by an> second suit. On tlie other hand, if the 
objection prevails, the defendants will remain in possession of property to which, 
after full trial, they have been found to have luj title , and the plaintiff will he 
left to the ehance.s of another suit, in which ho may be met by objections well 
or ill founded on the la])sc of time, or the effect of the decrees under ai)peal 
as ?•«.? fudicatn. Their Lordshijjs ai’e of opinion that £245] they ought not to 
allow the objection to ju'evail against the substantial justice of the case. 

What has been said is sufficient to determine this appeal in favour of the 
appellant, so far as it relates to the decrees of the Higli Court in the nine 
appeals numbered respectively 170, 224, 2^0, 239, 243, 244, 23H, 210, and 245. 

There is, however, as has been already stated, a further question as to the 
appeal numbered 234, and at the hearing it occurred to their Ijordshiiie, who 
have unfortuuatelj to detei'mine this ap|.wal fx parte, that if the respondents 
had appeared, they might, without a cross-appeal, have contested the correct- 
no.s.s of the answers given bj the Full Bench to the questions referred to thenj - 
answers which are notin the form of a decree, oi even of an interlocutory ordei’. 
To the answei' to the first (piestion their Lordships think no objections could 
have been urged succossfulh. The second (luestion, however, involves a point 
of Hindu law, ui)on which the authorities iirenot altogethei-consistent, norai-e 
their Loniships satisfied that the principle laid down by the Full Bench would, 
if correct, govern this particular case, of which the\ will now proceed to 
examine the circumstances somewhat more in detail. , 

The ijro]ierty to which it relates is thus described in the scliedule to the 
plaint. The village is siiocilied as Tulmanporo Bhada in two kalums (items). 
The share of the joint family is stated to he one of ten annas and eight pie. 
Of this five aunas an<l four pie are deducted as the sliare of Sudaburt Pershad, 
wliich reduces the share claimed by the plaintiff to five annas and four pie. 
The column of remarks contains the following .statement: “ This niouxa was 
held in zuripesligi lease under a zuripeshgi deed executed by Saligraiu Bahoy 
and Ramruchaa Sahoy. It was sold at an auction on the IHth of November 
1862, and purchased by the defendant Bikrainajeet Lall for 3 rupees. The 
zuripeshgi and lease are fit to he cancelled. ” 

Bikrainajeet Lall and another dSfendant were the appellants in No. 238, 
which seems to have covered the whole of the five annas and four pie share of 
Tulmaniiore Bhada with other portions of the property in disjiute. From what 
has been stated above it follows that their title, resting as it does upon a 
purchase at a sale in execution of a decree against the widows, is defective ; 
that the right of the plaintiff to impeach it is proved, and accordingly their 
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appeal ought to have been dismissed. This, however, does not determine the 
rights of the plaintiff as agfcinst the jiuripeshgidars. He may be entitled either 
to recover so much of the propertj'^ as is covered by the zuripeshgi by setting 
aside the zuripeshgi lease, or merely to stand in the shoes of the nominal 
mortgagor. But the nature and extent of Isis right can only he determined in 
appeal No. 234. 

The appellants on that appeal w’ei’o th«} original r.uripeshgidars, Saligram 
Sahoy and Ramruchea Sahoy. The, zuripeshgi deed appears to have covered 
originally only .'5 annas and 4 pjo of the entire IG annas of Mouza Tulmanpore 
Bhada. If then it be true that Sudabnrt Porshad has succeeded in recovering 
one moiety of this, the subject of the dispute on this appeal is the remaining 
moiety or a 2-anna and 8-pie share. ,\nd tliis appears to have been the view 
of the High Court, for their decree on this ap])eai is limited to a 2-anna and 
8-pie share. It, on the other hand, Sudaburt has not succeeded in Ids suit in 
setting aside the ;;uriposhgi as against lum, or in otherwise wresting possession 
of his share from the zuripeshgidars, it follows that the question of the validity 
of this zuripesiigi remains to be determined between tlie latter on the one side, 
and Inin and the present ])laintitT on the otlier. 

The plaint in this suit alleged no special grounds for setting aside the 
zuriiieshgi of the 9th December 1859, and indeed contained no special mention 
of it. The written statement of the defendants Saligram and Ramruchea .set 
up that deed, and insisted on tlieir rights under it. But none of the issues are 
specially pointed to the validity of the deed. Nor do the judgment or tlie 
decree of the Principal Sudder .\meen deal with that question. All that they 
decide with respect t j the share claimed in Tulmanpore Bhada is that " plain¬ 
tiff b(^))ut in possession thereof in the manner in which possession has been 
given by the decree of the 5th of .\pril 1862 ” (to Sudaburt). 

[247] This reference to the suit of Sudaburt makes it material to consider 
w'hetlier there really was any adjudication upon this question in that suit. The 
suit, it will be roinemberad, involved the right of succession to the whole of the 
property of which Bhugwan Lall died possessed as between his widows and the 
surviving members of the joint family. The plaint in that suit contains no 
specific statement touching tlie zuripeshgi deed of the 9th of December 1859, 
unless it be in the schedule where in the columns of remarks it is said, “ tlie 
deed to tlie extent of plaintiff’s ghare ought to be amended.” The judgment of 
the ZiHa Judge put the share in Tulmanjiore Bhada into the first parcel, which 
it found to be joint family proiierty. So far it affirmed the title of Sudaburt 
and Hurreenath, and negatived the title of the widows, to whatever interest in 
it belonged to Bhugwan Lall at the time of his death. But in answer to 
the 11th issue it expressly found that the deeds executed by Mukkun, 
Bhugwan, or the other partners were valid. The decree was a general decree 
for possession over the properties in the first list. The High Court, on appeal, 
simply affirmed this judgment and decree of the Zilla Court. Can it be said 
that this judgment and decree import any adjudication touching the invalidity 
of the deed of the 9bh of December 1859, as against the surviving members of 
the joint family, even if the plaintiff in this suit could claim the benefit of such 
an adjudication. The judgment, so far a'6 it goes, is on the face of it the other 
way. The terms of the decree may import only that the plaintiff Sudaburt 
was, so far as his share was concerned, to be put into possession of the rights 
of Bhugwan. If in the execution of that decree, he has contrived, it ma^ be 
wrongfully, to dispossess to the extent of his share the zuripeshgidars, that 
circumstance cannot give title to the plaintiff. ' 
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Again, what has been found by the High Qourt with respect to this 
appeal ? The answer of the Full Bench exjiressly stated that the facts were not 
sufficiently stated to enable them to say wlujtlier the nephew of Bhugwan Lall 
could recover from the raorJ;gagee, witfioufc redeeming the same, possession of 
the mortgaged share or any portion of it. That .statement, take* in connection 
witli the general principle [248] affirmed by them, imports that there was no 
constat that the execution by Bhugwan of the deed was without the consent of 
his oo-sharors, or not for the bbnefit of the family. Markbv, J., does not 
consider this latter question, but simply siJys ‘‘ .\s no objection was made to 
the reference to the Full Bencli, I think we ought to accejit its decision for the 
purposes of this ca.se, and to liold that the a{)pollants have failed to establish 
their title ” 

In these circumstances tliere appears to have been no real trial of the 
question bet\'%een the plaintiff and the then appellants in No. 234 ; and therefore, 
assuming the principle enunciated by the Full Bench ir» its answer to the second 
question to be strictly correct, their Ijord.ships do not feel themselves at liberty 
to reverse the decree in favour of tlio then appellants, and to make a decree in 
favour of the jjlaintiff. Tliis being so, they abstain from pronouncing any 
opinion upon the grave question of Hindu law' involved in the answer of the 
Full Bench to the second point referred to them, a question which, the appeal 
coming on ex partr, could not be fully or proi)erly argued before them. That 
question must continue to stand, as it now stands, \ipon the authorities, 
unaffected by the judgment on this ai)peal. 

Their Lordships have felt some doubt as to the form of the order wdiich 
ought to be made on ai)peal No. 234. The jdaintilf has failed to establish his 
title to recover the land against the zuripeshgidars. He might, however, have 
established such a title even in this suit, had a proper issue been frameS and 
determined. On the other hand, he has establi.shed his title to the property, 
subject to the zuripeshgi. His rights may be prejudiced by the decree as it 
stands. The suit is an. example of the inconvenience of embracing in one 
suit titles to various parcels of land, which, although having a common 
foundation, are different in many particulars, and are to be asserted against 
defendants having no common interest. Their Lordships have come to the 
conclusion, that the dismissal of the present suit against the appellants (in the 
High Court) in No. 234 ought to stand, but that tlie decree of rhe High Court 
on that appeal ought to be vai’ied by addine a declaration, that it is to he 
without prejudice to the riglit of tlie idaintiff to [249] recover the labds in 
question on satisfaction of the zuripeshgi. This appeal, so far as it relates 
to No. 237 (the case given up by .\Ir. Cowie) must be dismissed, and the 
decree made by the High Court in that case affirmed. Tn the other nine 
cases, the decrees of the High Court must be reversed, and an order made, 
dismissing in each case the appeal to the High Court, with the costs of the 
appeal in that Court, and affirming the decree of the Princiy)al Sudder Ameen 
as to the parcels of property which are the subjects of those ai>peals. The 
above will be the substance of the ordei* which their Lordships w'ill humbly 
recommend Her Majesty to make. • 

Their Lordships think that there should be no order as to the costs of this 
appeal. 

Appeal dismissed in No. 2S7. 

Decree varied in H34. 

" Appeal allowed in the other coses. 

.Agents for the appellant: Messrs. Lnwford and Waterhouse. 
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MOTES. 

[I.--LIM1TATIOM—B&YIMO Ilf FAYOOR OF MINOR 

The benefit of it is applicable to applications bv (guardians also : —(189ft) 28 CftL 87i ; 

(1887) 9 AIL ill; (1882) 9 Oal. 181. 

The benefit oI it can be availed of oven thoup^h others through whom the minor does not 
claim and who are similarly affected are barred (1899) 28 All. 33 F. B. *, see also (188i) 10 
Cal. 748. 

II. LIMITATION IN SPECIAL ACTS WHEN OYERRIDES THE GENERAL ACTS 

Minor not entitled to fresh period of Umitation under Beng. Ac.t VIIl of 1869 (suit for 
rent) (1889) 17 Cal. 263. 

Nor under Registration Act Ill ot 1877, sec. 77, suit for directing a document to be 
registered :— (1894) 18 Had. 99. 

III. ALIENABILITY OF THE INTEREST OF A HINDU COPARCENER IN THE 
BENARES SCHOOL 

Voluntary alii'uation even for consideration, not for family benefit nor lifith consent of 
the others is forbidden, tho Full Bench decision ot Sadabart l^raKnd'x case '.e.ttling the law. 
Involuntary alienations are permitted (1877) 3 Cal. 198 P. C 

But the proceodingi. should have Mifticientli advanced during the life of the debtor ; 
otherwise the right of survivorship iiiight iiilorvem> . —(1890) 18 Cal 157 P. C. ; (1888) 8 
All. 496 ; .see also 5 Cal. 148. 

As for tho equities arising in favour of the alienee, see Notes to Sodohnrt Prn/iad\ 
case, 3 B.L.B., P.B., 31, in our Law Reports Reprint of the B. L. R.J 

OEIGINAL CIVIL. 

The iiyth and dOtk March and '■ind May, }A7fi. 

• Present: 

Sib Kichard (3arth, Kt., Chief .Justice, and Mr. .Justice Pontifkx. 


The Delhi and London Bank.Plaintiffs 

versus 

Wordie and others.Defendants. 


Jurisdiction—Suit fm- land—Letters Patent, 1805, cl. VJ—Deed of Trust 
giving Trustees Dower of Sale of Land in the Mofussil—Suit by 
• Creditor Jo have Trusts carried out. 

M and L were the joint absolute owners of certain land in tho mofussil, M having a 
14-anna share, and L the remaining 2-anna share therein. During tho absence of Lin 
Englana, M executed, on behalf of himself and L, a deed of assignment of the whole of the 
property to trustees, for the benefit of the creditors of the estate, which was heavily encumbered, 
on trust to sell the laud and distribute tho assets to the creditors. The trustees accepted the 
trust, but difficulties afterwards arose in carrying thorn out. A suit was thereupon instituted 
by the plaintiff, a creditor, on behalf of himself and the other creditors, tho plaint in which 
alleged that the trustees were desirou.-, of being [280] discharged, and prayed that the trusts 
might be earned into effect: that tlie trustees might be removed ; and that a Receiver might be 
appointed to carry out the trusts. To this suit the trustees and M and L were made defen¬ 
dants, L, who was in England, denied any power in ilf to execute the deed on his behalf; 
the trustees and M were personally subject to fhe jurisdiction. Held per Phear, J., in the 
Court below, that tho plaint disclosed a good cause of action, as the Court, if it had jurisdic¬ 
tion, would have power to make a declaration binding against 7 j as to tho validity of the deed 
of trust, to appoint a Receiver of the estate, and to direct a sale which would bo bindigfg on 
M and that the suit being one “for land” within the meaning of cl. 12of the 

Letters Patent, the Court had no jurisdiction to try it. 


170 





VVUBDIK AMU UTHEBS [1876J t.L.lt. 1 Cal. 2Si 

Held ou appeal, that the auit, having for iUoliject to compel .i sale of ihc whole of the 
land, including L’s share, the title to which was,disputod, was a “ suit for laud ’’ within the 
liiuuning of cl. Id of the Ijcttors Patent, and that the Court had no jurisdiction to try it 

Appeal from a decision of Pheak. dated 2nd February 187<). 

The suit was brought lo carry out the trusts of a certain ^ped which liad 
been executed for the benefit of tJie creditors of W. 13. MoitoII and H. N. Light- 
foot, and which related to certain immoveable jjroperty situated outside the 
local limits of the jurisdiction of'the High Court. The plaintiff Bank repre¬ 
sented the creditors interested in the deed, and the original defendants were 
T. II. Wordie and T. Longmuir, the ti’usteos, who w'ere both resident in 
Calcutta. 

The plaint stated that Morrell and Ijightl'oot were co-partnerp in the pro¬ 
perty to w’hich the trust deed related, the former having a 14-anna share, and 
the latter a ^-anna share in the property ; tliat tlio property was, pi'ior to Iho 
execution of the trust deed, lieavily eneunihered, tlie jdaintifi' Bank being 
creditors of Morrell and Lightfoot and moj’tgageos of certain portions ol the 
property; that on the 14th of May 1875, Morrell on his own behalf, and as 
attorney for Lightfoot, who was tlien absent in I'lngland, executed a deed by 
which all their proijerty, subject to the encumbrances, was assigned to tho 
defendants upon certain trusts, among which was one to the oH'oet tliut the 
trustees should call in and collect such part of the estate as consisted of money, 
and sell and convert into money the landed property, and should, out of the 
assets, so far [2113 as they were sufficient for the purpose, discharge tho lia¬ 
bilities of tlie debtors ; tiiat the defendants accepted the trusts of the deed and 
appointed Morrell to manage tlie jiroperty; l)ut subsequently, by reason of cer¬ 
tain complications whicli arose in carry!tig out the trusts, tlie defendants became 
desirous that they should bo relieved from carrying them out, tied that a Reeeiver 
should be appointed to collect and distribute tho assets. The jilaint prayed 
that the trusts of the deed might ho carried into effect, tliat tho defendants 
might be removed and i-eliovod from fuj-ther carrying out the trusts, and that ii 
Receiver might be appointed to carry out the trusts of the deed. 

The defendants Wordie and Longmuir filed a written statement, in which 
they stated that they were desirous of relinquishing the trusts, hut were willing 
to oiwry them out under the direction of tho Court. On (he case coming on 
lor settlement of issues, PJIEAK, .1., ordered on tho application of Morrell to be 
made a iiarty to the suit, that Morrell and Liglitfool sliould b^ made defendants 
in the suit, and appointed the Receiver of the Court to take tiossession of the 
projMjrty and carry out the trusts of the deed. 

The defendant Morrell submitted {inter aha) that as the estates referred 
to in the deed were situated beyond the local limits of the Court, tho Court had 
no jurisdiction to entertain the suit. The defendant Lightfoot, who resided in 
England, filed a written statement, in which he denied that Morrell had any 
authority to execute the deed of assignment on his behalf and submitted that 
he was not bound thereby, hut that the deed was void and inojiorative as against 
him. 

The only issues material to this report wore first “ whether the plaint 
discloses any cause of action," and sucoiui “ whether the Court has jurisdiction 
in the matter of the suit, the immoveable property mentioned in the plaint 
being admittedly out of the jurisdiction, when tho defendant Lightfoot denies 
the execution of the deed of assignment comprising such estate, and is not 
personally subject to the jurisdiction." 

Phear, J. —The first issue, which 1 am called upon to decide, is in these 
words, “ whether the plaint discloses any sufficient [262] cause of actii^n;" and 
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I feel no difficulty in answering it in the affirmative. This Court as a Court of 
Equity, with the jxiwers df the Co«rt of Chancery, will, at the instance of a 
cestui-que trust, when necessary’, compel an inactive trustee to do his duty, or 
facilitate a trustee’s doing his duty by making declarations of fact or law, which 
shall bind pajties properly brought before the Cburt for that purpose, or by 
acting directly upon parties l>efore it who have control and power over the 
subject of the trust, and making them perform an> obligations with respect 
to it which they may be under tow.ards the l^’ustee or to the ccstui-que trust, 
and so on. • 

Now, in the present suit, the case made in the ])laint is shortly as follows : — 

In the events which have happened, the defendant Morrell has Ixicome sole 
and absolute ow'ner of several s|)Ocilied grants of land in the districts of Backer- 
gunge and Jessore, subject to tlie charge thereon of certain small legacies, and 
the defendant Lightfoot is a partner with him in these grants and in the 
management and profits thereof to the extent of a two-anna share under a certain 
deed of partnership. Previous to and in July JB78, three large parcels of this 
property, which ma> be conveniently desigtiated by the letters A, B, and C, 
respectively, and which constituted all the property that was of any considerable 
value, wore so heavily encuniberetl, that tlie net income derivable from them was 
insufficient to keep down tlie interest on the debt. Afterwards these three 
parcels of the ])roperty were still further encumbered by tw’o additional mort¬ 
gages for sums of money amoimting in the aggregate to Rs. 44,000. The total 
of the encumbrances on these three jiarcels was thus brought uj) to the sum of 
Hs. 5,73,000, the plaintiff Hank out of tins sum l.'oing creditor for Rs. 28,000 
on the security of a fifth mortgage* on jjarcel A, a fourth mortgage on j)arcel B, 
and a third mortgage on i>arcel C, and being besides unsecured creditor for 
Rs. 3,*329 on a hill of exchange. 

In this state of things on the J 1th May 1875, the defendant Lightfoot being 
then absent from India, the defendant Morrell, not only acting for himself, but 
also professing to act for Lightfoot under a power-of-attorney enabling him so to 
do, executed [233] in Calcutta a deed, by which he assigned al! the above- 
mentioned property, sul)ject to the encumbrances just spoken of, and also all 
other property whatever of himself and Lightfoot, to the defendants Wordie 
and Longmuir on trust, among otlior things, to collect and call in all such part of 
the property assigned as should c(njf>ist of money, and to sell and convert into 
money all the rest? of the lu optyty, and out of the money so to be realized to 
"pay tbe creditors of Morrell and Lightfoot in full, or rateahly, so far as the 
money would go. The, defendants Wordie and Longmuir took upon them¬ 
selves the trusts of tlie deed, and iij)pointed Morrell their agent to manage the 
property until sale, and to colleci arrears of rent, Ac., under their directions. 
In pursuance of this arrangement, the defendant Morrell who up to the date of 
the execution of the deed of ti’ust, and during the absence of Lightfoot from 
this country had been in sole possession and management of the immoveable 
property assigned, took over charge of the same from himself as owner to 
himself as the trustee’s agent. But he found or made difficulty in the matter of 
collecting the rents, and mofussil creditors having instituted suits in the 
local Courts against Morrell and Lightfoot procured attachments before 
judgment to be placed on that property, or considerable portions of it. The 
defendant Lightfoot, also, upon learning of the transaction, repudiated Morrell’s 
act on his behalf, and giving notice of his repudiation to the trustees, forbade 
them to deal in any way with his share of the property assigned to them in 
trust. Under these circumstances, the defendants Wordie and Longmuir are 
unwilling to proceed further in the matter of the deed of the 14th May 1876, 
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and are desirous of being discharged from tlie trusts thereof, though, in tl)eir 
written statement, they express themselves ready to‘effect a sale of the property, 
provided the directions and assistance of this Court for that purpose can be 
obtained. 

I 

The plaintiff Bank is one of the creditors, in whose favour tiie deed of 
trust purports to have been made, and it seems to me plain that, if the 
substance of the case set up in the plaint is established, it w'ould be accordant 
with the principles which govern tho action of this Couil; that it should afford 
him a remedy for the inactivity and weakness of tho trustees by [254] making 
a declaration as to the validity of the deed of trust, which w'^ould be binding on 
Lightfoot as a party wlio has apjjeared before the Court in this suit and by 
appointing a Receiver of the rents and profits of tho inmioveablc proijejiy, 
which is the subject of tfie trust, and further l»> directing a sale of the propert\ 
which would be binding on Morrell and Liglitfoot, and would therefore pass a 
title, which they could not dispute. Tlie ])laintifi' lias therefore shown a right 
to seek tlie intervention of this Court, in other words a good cause of action. 

The second issue questions the jurisdiction of this Court to entertain this 
suit on a somewhat complex ground, and I think it will he coru'eniont at first 
to separate one of the ingredients of the issue from the rest, and to consider 
whether or not the suit is in its nature a “ suit for land ” within the meaning 
of the twelfth clause of the Letter.s Patent. 

Now, tho cause of action in this suit, as wo liave just seen, does not, at any 
rate in any material degree, proceed from tlie trustees. Tho plaintiff wants to 
have a sale of the jiroiierty effected, and foi- that purpose to liavo the obstacles 
which arise from the conduct of Morrell and Lightfoot, and otherwise than 
from the trustees, removed by tlie Court. Ho far as the substance of this suit 
is concerned, the plaintiff’s case is the same as if the trustees were out of tho 
way, and Moriell and Ijightloot had hound themselves by covenant on 
suflicioiit cotisidoratiou to’sell the property and to <livide the pi oceeds, according 
to the terms of tho deed of 14th May lrt7b, among their creditors, of whom the 
plaintiff is one. The like transaction with tho plaintiff' as the sole creditor 
would manifestly be of the nature of a mortgage, and a suit hy the plaintiff on 
the footing of it to obtain a realization of the charge hy sale would bo a suit 
for land within cl. 12 of the Letters Patent. It follows, I think, that the 
present suit also is a suit for lanil. Or to ])ut it in another jyvay, if the object 
of the suit had been to ju’ocurc or sanction an i'inmediate transfer of the land , 
from tlic defendants Morrell and Lightfoot to the plaintiff, fcheie could have 
been no question on the point. That the actual object is to procure the 
transfer of the land to a tliird person, who is to be [23liJ subsequently ascer¬ 
tained bv auction-sale, and of the benefit of the consideration-money to the 
plaintiff and others, does not I think essentially alter the matter. 

In this view, the second issue must be answered adversely to the plaintiffs, 
and the suit must be dismissed. 

The plaintiff Bank appealed from this decision, on the ground that the 
Judge was wrong in holding that the suit was a suit for land within cl. 12 of 
tho Letters Patent, and that he conseqijpntly had no jurisdiction to try it. 

The Advocate-General, offg. (Mr. Paul) and Mr. Evans for the apjiellant. 

Mr. Branson for the respondents Wordio and Longmuir. 

Mr. Woodroffe and Mr. Moi'rae for the respondent Lightfoot. 

Mr, Macrae and Mr. Maegregor for the respondent Morrell. 
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The .-IdtJooaie-CTeiwra/.—The Court has power to grant the relief prayed 
for iu this suit: it is ndt a suit for land within the meaning of the Letters 
Patent. From the frame of the suit, the relief prayed for may be given, either 
by directing the trustee defendantr to curry out tlio trusts of the deed, or by 
discharging tlye trustees and appointing a Receiver*to carry them out. Neither 
of these orders would be beyond the jurisdiction of the Court. The Supreme 
Court had the power of dealing in the same way with land out of its jurisdiction 
as the Court of Chancery has : and the H^jli Court, on its Original Side has, 
by 8. 9 of 24 and 25 Viet., c. 104, the same power in this respect as the 
Supreme Court, except so fai» as it has been altered by cl. 12 of the Letters 
Patent. If not excluded by the words of that clause this suit will lie. It is 
submitted that “ suit for land ” means “ suit for possession of land.” Suits in 
which a Court of Equity makes orders iii pcmiitam, though the subject-matter 
of the suit is out of the jurisdiction, are not considered suits for land—-Pcjm 
V. Lord BaUimoi'c (1 Ves. 8eu., 444 ; S.C., 2 Whitt* and Tudor’s Eq. Cas., 4th 
Ed,, 923). So an order for carr\ ing [236j out the trusts of the deeds in this 
suit would not be a suit for land. ItiAJri’H, C.-1. -Refers to v. Ablwtt 

(L. R., G P C., 220), wdiero it was held that an order directing a Receiver to 
sell land out of the jurisdiction was not ultra rirm.] The latest case is 
Jugyodumhu Doauve v. Puddimioncii Dosmte (15 B. L. R., 318). All these cases 
show that merely because a declaration is made witli respect to land in a suit, that 
does not make it a suit for land --there aro suits in which such declarations may 
be made which are not .-.uits for land. .\s to tlie cases here this Couit has held it 
has )Jower to declare a ti-ust in respect of lands in the mofussil -liauram v. Moses 
(l Hyde, 2H4). Huits for foreclosure and redemption are not suits for land,though 
there liave been decisions the other way. See liiher Jann v. Mrvrzu Mahomed 
Had^' (1 T. J., N. S., 40) and .S'. .1/. Lalmimc!/ Dussce v. Juddonath Shnir (1 I. J., 
N. S., 319). The latest English decision however holds that such suits arc not 
suits for land —Paget v. Kde (fj. R., JH Eq , 118). .\nd where there is no jirayer 
for possession, as if the mortgagee is in possession, a suit for foreclosure is not a 
suit for land —Blaquten' v. Ihinrlhoue JJoss (Bourke, 319). The decisions of the 
Courts here as to such suits must not be considei’ed conclusive. | Cl.^RTl!, C.,I. - 
Have there been any case-, here in which tlie Court lias decreed specific 
performance of contracts relating to land ?i Yes, in linuulhone Shatr v. S M. 
Nohumoneij Dosser (Bouile, 218), such a suit was entertained whore the parties 
were resident in the jurisdiction. iPoNTiPKX, ,1.—Refers to Carteret v. Petty 
(2 Swanst., 323 rfote). whei'c )(. partition of lands out of the jurisdiction of the 
'^'’CourC of Chancery was refused.] A decreo for an account however w'as given 
in that case, see also ffojiflitch v. Donegal (H Bligh., 301), and Seton on 
Decrees, p. 1038. It is submitted then that the Court has power to order the 
trustees to carry out the trusts of the deed. But the plaintiff contends further 
that the Court has power to remove the trustees and appoint a manager 
to carry out tiic trusts. The words of the Charter do not deprive the 
Court of jurisdiction it had jirevious to the Charter, nor has such jurisdiction 
[217] been otherwise taken away. The Supreme Court had power to make 
such ordei’s where the land was out of the jurisdiction —Doc d. Bampton v. 
Petumber MuUick (1 Bignell, 24), Dor Doss v. Mohenderlall 

Khan (2 BouL, 40), Doe d. Chuttoo Sick Jamadar v. §uhbessur Sem (2 Boul., 
151), and Tarramomy Dossec v. Kuffhogouind Sein (2 Motley’s Digest, 61). 
I.Gabth, C. j.—I have some doubt at present whether a “ suit for land ” means 
more than a suit for jxissession of land, and whether it includes suits relating to 
or concernil% land. Here however you ask foi’ possession. I can understand a 
Receiver being appointed to receive rents where another person is in possession : 
but here you want the Receiver put in ixissession.] It is not a question of 
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getting an onler for possession; the trustees might be discharge<i conditionally 
on their putting the Receiver in possession. The plaintiff does not want the 
trustees removed at all, unless they are desirous of being discharged. 

As to the defendant Lightfoot being out, of tlie jurisdiction, that does not 
prevent the snit from proceeding. See per Peacock, C..1in Sirrimy v. Cochrane 
(1 B. L. R., O. C., 125-127). On the ground of convenience the arguments 
in favour of the suit being tried in this Court are unanswerable. A mofussil 
Court could not carry out the trusts, or give the jdaintilf the relief he prays for. 

Mr. Evans on the same side referred to several cases in which the Court 
hod miide orders with respect to land out of the jurisdiction— Macrae v. MacimU, 
decided by MacpheRSON, .1., on 14th May 1873. It w^as attempted in that case 
to distinguish it from Bagram v. Moses (1 Hyde. 2H4), inasmuch as in the latter 
case the defendant was personally subject to the jurisdiction, whereas in Macrae 
V. MacneiU he was not. Macphekson, .T., there dealt with the question of the 
title to the land, hut refused to give possession. MaeUovnld v. Sc-ott, l,5tli 
Septeml)er 1873, decided by Mac'PHEKSON, J., in which a right was decided as to 
a share of a tea garden in Assam, and a case of the same name before PoNTlFEX.J. 
[2i53 I PoNTlKE.y, J.—There the point was not taken.] JSo, but land out of 
the jurisdiction wa.s dealt with— In re the Tagore estate, wheie the old trustees 
were removed, and the Official Trustee was appointed trustee t.f lands at Rungijore. 
The Bombay High Court has held that a suit for the rent of lands in one district 
may be brought in another district where the defendant resides, although the 
plaintiff’s title to the lands may incidentally come into question- -Chivtamav 
Nnragan v. Madhavrav Venhatesh (6 Bom. H. C., A. C., 29). 

Mr. Afocrar for the respondents Morrell and Lightfoot.—The cases cit^d by 
Mr. Evans are distinguishable in that the primary object of those suits was not 
for land. They come witliin the principle of the case of Penn v. Lord Baltimore 
(1 Ves. Sen., 444), which yve do not dispute. The person suing here is identical 
with the trustees : the plaint is verified by one of the defendants. Longmuir, 
the agent of the plaintiff Bank, is suing himself ns one of the trustees. The 
tr'usts the jilaintiff seeks to have carried out in this suit are such as are calculated 
to give the trustees in an indirect way beneficial possession of the land : that is 
the real scope and intention of tho trust deed. [PONTIKKX, .1. —Cannot we 
make a declaration of trust'.’] N ot at any rate until the deed has been proved to 
be valid against Lightfoot; tliat is one of the questions raised by him. The 
whole case must be taken as stated in tlie pleadings. .-\.s in a recent cnao^-Tlie * 
East Indian Itailiray Coinpanu v. The lieiigal Coal Company (I. L. R., 1 Cal., 
95)— the plaint may, on the face of it, sliow jurisdiction ; hut, w'hon the defence 
is disclosed, it may ajipoar to be a for land. [Carth, C.J.—Sujipose it 
were proved that Lightfoot is hound by tho deed, would not the Court have 
jurisdiction to give wdiat is asked for ?1 No, not to carry out the trusts of the 
deed : because to carry them out would he dealing with land in a way which is 
prohibited by the woids of cl. 12 of the Letters Patent, i.e., entertaining a suit for 
land out of the jurisdiction. [Garth, C.J.--If Lightfoot is bound his interest 
is in the trustees, and the Court might make an order that the trustees should 
C2J9} carry out the trusts of the deed.] If Lightfoot were not a party to the 
suit, it w'ould be a different suit: as it if, the real object is to obtain a declara¬ 
tion that a portion of the land is not Lightfoot’s, but belongs to the trustees, 
on the allegation that Lightfoot transferred it to them. 

The words of cl. 12 “ suit for land" are, no doubt, vague, but ^long course 
of decisions has interpreted them as meaning more than "suit for possession of 
land." There is no need to go hack to see what the. jurisdiction of the Supreme 
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Court was, as it brings us to the same question as to whether it is a suit for 
land. The latest case is The EasirImiian Railway Company v. The Bengal 
Coal Company (I. L. B., 1 Cal., 95), the object of which was to settle disputed 
boundaries. [Gahth, C.J.—That was clearly a suit for land. Is a suit for 
trespass to lapd a suit for land ? It is so in England, for it is often brought 
admittedly to try title to land. The Advocate-General.—Rajmohun Bose v. The 
East Indian Railway 6V»npe.H,iy (10 13. L.* R., 241) decided that a suit for 
trespass to land was not a suit for land.] That was the case of a nuisance, not 
of trespass to land. In In rc Leslie (9 B. L. R., 171), it was held that a suit 
on a mortgage for a decree for 11116 amount due on it, or in default of payment 
for sale of land, was a suit for laud : and see the cases referred to by MakkbY, J., 
in that case at page 177. In Denonath Sreemany v. Hogg (l Hyde, 141), it 
was held that the Court could not deal with land in tlie mofussil, even though 
it was in the iiossession of the Court Receiver. Jnggodumba Dossee v. 
Puddomoney Do.<i.iee (15 B. L. R., Hl^j) was decided on the ground that the deed 
gave none of the parties any beneficial intere.st in the land : besides there all the 
parties were personally subject to tlic jurisdiction. liagram v. Moses (1 Hyde, 
284) decided that the Court had jurisdiction to declare that a party held land 
subject to a tru.sl.. We <lon’t wish to question that. But more tlian tljat is 
wanted in this case. In Ramdhotie Shaw v. Xohumoney Dossee (Bourke, 218), 
the contract was inswle within tlio jurisdiction. Sterling v. Cochrane (1 B. L. B., 
O. C., 125) on the facts [260] does not uphold the position it was cited to 
support. Whenevei' the uiain object of the suit is tlie possession of land, the 
suit is a suit for land. That was not tlie object in Abbott v. Abbott (L. R., 6 P. 
C., 220), and therefore the Court held it had jurisdiction to make an order as to 
the land. The main object of this suit is to take land from Lightfoot and 
Mornell. and vest it in the trustees. It is submitted it must be held to be a suit 
for land. 

Mr. Branson rose to address the Court for the trustees, but on the objection 
of Mr. Woodroffe that he ought not to be heard at this stage, the plaintiff Bank 
and the trustees being in the same interest, the Court refused to hear him. 

Mr. Evans in reply pointed out that there was no identity between the 
plaintiff Bank, and Longmuir as a trustee. The Bank was a creditor, but 
nothing was due to Longmuir. The other side say they don’t desire to ques¬ 
tion the decision in Bayram v. Moses (1 Hyde, 284). Now here the trustees are 
in ab^soluto posse'Ssion of at u»y rate fourteen-sixteenths of this jiroperty and of 
the other two-sixteenths as partnershij) assets. Cannot the Court make a 
declaration of trust, which can be carried out ? [Garth, C.J. - But they have 
not possession of the two-sixteentlis if Morrell had no power to transfer it to 
them.] Morrell transferred it to them for Ids partner. If the Court has juris¬ 
diction, is that jurisdiction to be ousted because a third person comes in and 
claims a portion ? If our allegation that Lightfoot joined in transferring his 
interest gives the Court’s jurisdiction, traversing that allegation does not take 
away the jurisdiction, but the issue should be tried whether or not he did 
transfer his interest. [Garth, C.J.—It appears to me that as to the two-six¬ 
teenths it is a suit for land, and even as to the rest, I have great 
doubt whether it is not. What d(j you say as- to Lightfoot’s share?] 
It is vested in the trustees as a part of the partnership assets, the assignment 
of which might give Lightfoot a right to dissolve, or perhaps create a 
dissolution. If there is some portion of the land in the possession of the trustees, 
12611 as to which the suit is not a suit for land, then it is submitted the 
Court 'lxas yarisAvotvou, although the title to another portion arises incidentally 
- -Ghintaman No.raj/n,n v., Madkamav Hmkatesh (6 Bom. H. C., k. C., 
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[PONTlPJiX, J.—I am by no means certain tliat as to the fourteen-sixteenths 
it is not a suit for land.] The trustees liave accepted the trust, tlie assignor 
admits that they are trustees, and that he has assigned to them, and they are 
admittedly in possession of that portion. Tliat is tlie ease of Bmjrmn v. Moses 
(l Hyde, 284), an admitteCi trust by persons in the jui’isdictiou. Can the 
Court then not make a personal order on the trustees ? [PONTIFKX, .1. - -In 
the case o( JitQqodumha Dosser v. Vinlfiomonrit Dosser (lo IS. L. R., 318), express 
care was taken in the decision to make it |)lnin that theie was not in any of 
the parties any beneficial interest in the land.j* Jti tliat case, tliero was a claim 
to manage the land against parties who were Jn possession. Management of 
land implies practically possession ol land. The, order made in that case was 
one which made a change in the management or jiossession of land, and was 
therefore one affecting land. If cl. 12 is to paralyse the Court’s action in every 
case in which there happens to he a piece of land out of the jurisdiction, great 
inconvenience will arise : for there is no other Court which could try such suits, 
or which can give us the relief we ask for in this. The mere existence of a 
trust is a sufficient cause of action to enable the rrslui-que trust to ask a Court 
of Kquity to administer it. On the decisions of this Court, it is clear the Court 
has iiower to deal with a suit, even though a question of title to land out of the 
jurisdiction should arise incidentally. Here there is a good trust as to a largo 
portion of the ))roperty. The principle of lUi'iriiiii. v. Mosrs fl H>de. 2H-1) is the 
projiei' one to apply to such a case as this. 

('nr, in/r. mil. 

The Judgment of the Court w<is delivereil h\ 

Garth, C. J. —In this ease, we think tli.atthe ludgment of the Court below 
should ho affirmed, upon the ground that the Court had no nirisdictfbn to 
entertain the suit. 

[362] The plaintiffs were, at the commencement of the year lH7o, creditors 
of the defendants Morrell and Ijiglitfoot to a very large amount. Morrell and 
Lightfoot were the owners at that time ol certain land in the districts of 
Backergungo and Jessore, Morrell being entitled to a 14-,‘inna share, and Light- 
foot to a 2-anna share, in those lands. Morrell and Lightfoot were indebted, at 
that time, k) several creditors, and the defendant Liglitfoot, had left this eountrv, 
and given Morrell certain |)owors-of-attorney to act for him during liis absence. 
In this state of things, on the 14th of May I87rj» .Vlorrell, aefing not on^ for 
himself, but professing to act for Lightfoot also, under the powers-of-attorney, 
executed in Calcutta a deed by which he conveyed the said lands (amongst 
other property) to the defendants Wordie ami Longmuir, in trust, to call in 
such part of the property as consisted of money, and to sell and convert into 
money all the rest of the jiroperty, including the said lands; aiul, out of the 
money so to he realised, to pay the creditors of Morrell and fiiglitfoot, either in 
fnll or rateably, as far as the money w'onld go. 

The defendants Wordie and Longmuir took upon themselves the trusts of 
the deed, and appointed Morrell theif agent, to manage the pi'operty until the 
sale under their direction. The trustees, liowover, found considerable difticulty 
in carrying out the trusts; and the defendant Lightfoot, upon hearing of the 
deed, repudiated the transaction altogether, and denied, and still denies, Morrell’s 
authority to deal thus with his share of the property under the powers-of- 
attomey. Cpon this, Wordie and Longmuir were unwilling to ^Jroceed any 
further in the execution of the trusts, and were desirous of being discharged 
from their responsibilities under the trust deed : whereupon the plaintiffs, as 
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creditors largely interested under tliat deed, instituted this suit, pi*aying that 
the trusts of the deed radght be oarried into effect, that the trustees might 
be relieved from the execution of the trusts, and that a Receiver or Manager 
might be appointed to carry out the trusts under the order of this Court. 

To this euit an objection has been raised, on behalf of the defendants 
Morrell and liightfoot, that the Couit has no power to entertain such a suit, 
inasmuch as it is a “ suit for land ” [263] within the moaning of the 12th clause 
of the Charter, the land being si|uated in thfe luofussil. 

The plaiutifTs contend that this is not so ; that the lands, which are sought 
to bo afl'ected, are only aportion ofcertain partiiershipproperties belongingto Mor¬ 
rell an<l Lightoot; and that the object of the suit is merely to enforce the carrying 
out of a trust created by MoitbU for the joint benefit of Lightfoot and himself, 
and in order to ert’ect a beneficial arrangement with their joint creditors. 

In support of tins view, several authorities have been cited on behalf of 
the appellants, all founded more or less upon the luliiciple laid down by Lord 
IlAlinwirKE in Pt'Uii v. Lord lialtnuoic {‘1 White and Tudor’s Eq. Ciis.,4th Ed., 
923), and in the notes upon that case, that Courts of Equity will exer¬ 
cise their i)owers in in the case ol trustees and others resident 

within their jurisdiction, to oblige such jievsons to perform trusts, to carry out 
contracts, and to obey the rules of equity, even where the subject-matter of the 
trust, or contract, or equity, may bn land situate out of their jurisdiction : see 
JifiOiwn V. Moxrn M Hyde, 2H4) and Par/et v. Lde (Ij. R., IS Eq., 118). 

Hut those cases are all moi’c or I 0 .SS distinguishable from the jjresent, which 
dei>ends not so much iqion the jurisdiction generally exercised by Courts of 
Equity, as upon whether this suit is brought sixh.stantially for land ; ” that is, 
for tl*e purpose of acquiring title to, or control over, land, within the meaning of 
a particular clause in the Chai ter ; and wo think, having regard to what is the 
real object of the suit, and lo wliat are the rights and contentions of the respec¬ 
tive parties, it is itnpussiltic to say tlxnt this is not suhstantiallv a suit for land. 

Tlie express purpose of the suit is to compel the .sale of the wlmle of the land 
conveyed by tiio trust deed, including Lightfoot's share. But then Lightfoot 
ol)jeots that his share, is not subject to the trust at all, because Morrell had no 
power, oj' authority, to deal witli it, and, therefox'P, one of the main {xuints which 
the plaintiffs seek to establish, and wliicli they ask tlie Court to decide, is the 
title Qf the trustees to Liglitfoftt’s sluire. Surely, in tliat resjxect tlie suit is, 
strictly siieaking, one “ for land. ” 

[264] Hut then the jilaintiff's say that is not the sole, or primary, object of 
tlie suit; and that, as regarxts Morrell’s .shai'e in the property, w'liich i.s by far 
the largest portion of it. there is no question as to the trustees’ title. But it 
was repeatedly, during the argument, put to the learned Counsel for the plain¬ 
tiff’s, and distinctly admitted by them, that it would he impossible for the Court 
to deal eff ectually with the case, unless Lightfoot’s share were included, as well 
as Morrell’s. 

That being so, and the suit being confessedly instituted for the purpose of 
dealing with the lands in their entirety, and these lands being by far the larger 
portion of the partnership assets, we are of opinion that this is in substance a 
suit for land within the meaning of the clause in question, and that the judg¬ 
ment of the Court below was perfectly correct. 

The appeal will therefore be dismissexl with costs on scale No. 2. 

dmmssed. 
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Attorney for the Appellants : Mr. Adkjii. 

Attorneys for the Rospomlonts : Mr. Kihftvles, ISlv. ami Messrs. 

Dignam and Robinson. ^ 

NOTES. 

[JURISDICTION, OF COURTS-SUIT FOR LAND: -Cl. 12 OF THE LETTERS PATENT. 

I. In the followiiif; ciiHos Jt was hold th:iL tln> hint., jivo iu.il ' huit.h fur Lind” within 

i;l. Ivi uf the LoUcrh Patent and iih huch need not ho hrnu^ht only in Coui'th within 

whose jurisdiction the land, subject of the suit, is situate 

(a) In (1877) 2 Gal. 445 {4Cd, -llih), the suit was in Calcutta to file an award in 
respect of a tea xarden at Darjeeliii" and it w.n, li. I ( that .i it was not a suit 
for acquiring possession of or est.ibhshing a title to. or an interest in. innnovc- 
ible property. 

(b) (1890) 14 Bom. 358, the sun was for spccit’c pei foriiianee of an .igre iiiciit made 
111 lionilias relating to Lind outside it .iiid for reali/ing a mortgage debt liy sale 
of that land. As sueh suits e.iii he entertained bv (aiurtsof ]'',i|Uity in Kiigluiid, 
held this suit can lio in.iiMtaiiied in India, where all Ooiiris ,ire Courts of l'a|nitv 
as well. 

(<:) III (1892) 19 Cal. 388| the suit w.isfor speeific porforin.inee of a contr.ii t to sell 
l.ind and for diiniagus in the iilternatiie. 

(i/) 111 (1898) 22 Bom. 701. the suit w.is for foreclosure and w.islield to he not a "suit 
for land." • 

(e) 111 (1906) 33 Cal. 1065 (lOT.'i) 4 C. L. J 238, the siiit was for speeilie performance 
of an .igreeiuciit to lease eert.iin l.iiid. portion of wliieh w.i. sitn.ile within the 
jurisdiction of the Court. JMtl Ih.it the suit vv.is niaiiilain.ihle iindeik el. d, 
s. l()of C. I‘. C. 

II. in the following eases, il was held ill.it the suits were " suits for laud " within the 

moaning uf cl. 1‘2 of the Ijcttcrs I’.acnt. 

(it) In (1880) 4 Bom 482, the Sint w,is for partition of moveable and nnnioveahlc 
property, the Litter alone not henig within the jiiri.sdietion ol the Court. Held 
suit euiild l>e lu'ought oiili in the Coiirl within which the iiainovcahle properlv 
Is situate. 

(b) In (1901) 29 Cal. 315, the suit was for a duelaration and for iinuiediate pos.sessiuii 
of proportv under .i will. UrUl it w.isa " Suit for land ", 

1. ) III (1903) 27 Mad. 157, the Mill w.is for s.iTc ol laud equilahii nioitg.fged hr 
deposit of title-deeds.] 
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COIIUN AND, AMOTHEU (>., 

[ 1 Cal. 26i ] 

‘ APPEL^.ATH CTVlIj. 

The March n>i<l '^nii Ma^, ItiTU. 

Pkksknt; 

Sill RiuHAiiD Garth, Kt., Ghihi’ Justu’k. and Mh. .Icstuk l^oNTiFiix. 


Coliori and iinotlft!!'.PhiiiitiH's 

Ciissini Niiiui.Defendant. 


Dampen, Measure oj Art ton Jot JSieaeh of i'oulraei- -Collalcral Contract. 

The dcfciuliinl oiiLured intu .i with lliu pliiiiiLilTK to i>urt'hii!.L' fcmii ilium ii ijuanlity 

of guuny bags, of which ihc (IrfciKl.iiit w.i-. to l.ikc delivery at ucrlaiii stated times. On failure 
hv the dofciidaiit to takeduhvery, f he |ilaiiititTst>roughl a suit for liroauh of the euulr.tct, estimat¬ 
ing the damages at the diffureiiei'lietweeii llie eontraet price and the market prices on the 
days when the defendant ought t<'have t.iken delivery. It was proved that the pl.iintiiTs 
never had the goods in their jiossi ssmu. Imt tli.it they eould h.ivr obtained them under auon- 
trael they had with a thiitt person, .nul it v;as found that the 2 >IaiiititTs were ready and willing 
to deliver them at the time contiaeU'd fur 'I’he lower Court held that the measure of d images 
was the dilfcrenee between tl e eontract price of the hags, and the amount which it cost the 
plaiutiffs under tjfcir eollateril uontr.ic t to proeurc and deliver them. 

[26S] Held, reversing the dueisioii of the. Court laiJow, that the proper ine.isurcof damage.s 
was the dillereneo bi'tween the eontr.iet price and the market prices at the d.ites of t.iilurc by 

the dulcudant to take deliven . 

* 

Ai’PEAIj iVoiri a decision of Plli'.Aii, J., dated tlio lUtli .July 1H76. 

The suit was liiought to i ccovor H’. :{,U00 as daniui^os for broad) ol uontraut 
in not taking delivery of eerliiin gunny bags. On the 5th .Juno 1874, the defen¬ 
dant entered into a contract witli the plaintiffs to purchaso from tbom y,60,000 
Borneo gunny liays, at Its. 20 per Imudrod Ijags : 30,000 to bo delivered each 
montb from January to Doemubor 187.5, lialf tlie ([uantity to bo given and taken 
by tlic 1.5th, and half by tlio end of uaeli month ; eacii instalment to bo paid for 
on delivery. Tlie defendant failing to take delivery of the bags, wbioli ought, 
according to tlie gontraci, to have been taken on 28ti7 February, 15th Alarch, 
and t>lst Marcli respectively, the idaintitls brought this suit, estimating their 
damages at the ditTeronce between the cuntract jiriee and the market prices 
on the days on whicb tlie deioiiilant ought to have taken delivery. 

The defence was. that the plaintiffs were not ready and willing to rlolivor 
the gunny liags according to the eontract, and that the plaintiffs had not 
sustained the damages alleged, b’roiri the evidence it apfmrod that the plain¬ 
tiffs were, in June 1871, under contract with tlio IJarnagore Jute Factory, to 
take a certain (juantity of bags from them monthly , and it was from this supply 
that the [daintiffs proposed to deliver hags to the defendant in accordance with 
their contract. Evidence was given alsrf of the market price of gunny bags of 
the kind contracted foi as having been at the end of F.ebruary 1875 from Rs. 20 
to Rs. -21 par 100; at the middle of MS,rcli, Ks. 20 ; and at the end of March, 
Rs. 19. 

The decision of Pheah, J., was as follows :— 

V 

Phear, J. —I have already expressed the opinion that the plaintiffs had the 
means of performing the contract according to its terms, had they been asked 
to do so by the defendant, and that the defendant comtnitted'a breach of contract 
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by not asking for and taking delivery of the number of bags wliicli arc the 
subject of suit at the times muulioned in the i)lamt. 

[ 266 ] The defendant is, therefore, bound to pay to the plaintiffs l)y way of 
(laniagos such an amount of ihoney as will place thent iiecuniarily in the same 
position as they would have been in Inicl tlie contract been duly carried out in 
the particulars complained of. Ami it is plii.in that if the plaintiff's, at the times 
mentioned, had tlie bags in tlieir hands icady to (ielivcr, and with the full right 
to sell to whom they chose, they could, on the defendant making default, have 
sold the bags in the market, and therefore tlie hags lioing left on their hands, as 
a consequence of the defendant’s hreach, must lie taken to he worth to thorn 
the market price of the day, and the damages wliich would givetliom tlie same 
benefit as the contract would be tlie ditTeronce hetween ( he market price and 
the contract price. In ilelivering the jiulguient ol the Court of Excho<juor 
Chamber in Harrow v. Aniatid fH Q. 11., 6()o) l.(<JKl) CHIIIF JrSTlC'Ji TlNDAli said: 
“ Where a contract to deliver goods at a certain iirice is broken, tbe projier 
measure of damages in general is tlio ditt'ei’onco between the coritiact pi'ice and 
the market price of such goods at the time when the contract is broken, Ijccauso 
the purchaser having the inono> in liand may go into tlie market and buy. So 
if a contract to acceiit and pa;f for goods is broken, tbe same rule may be pro¬ 
perly apidiod, for tlic seller may take his goods into flio market and obtain the 
current price for them.” Hut this measure of damages is obviously only appli¬ 
cable to suits of tlie present kind, i.r., suits where the \endor is plaintiff, when 
the effect of the defendant’s default is to leave the subject of the contract at the 
pluintiff'’s disposal and possosseti ol a. mar’set value. In otiior cases the prin¬ 
ciple which led to it must be dirocth applioil. See Corl v. .ImlMO'ijalc Jiailwaij 
Ccnuju.n!j (20 Ij. J., Q. il., 460). 

Jn tbe pj’osent case, the plaintiffs never at an>- time had hags in their 
possession or at their disposal as owners indeiiendently of the defendant: their 
means oi performing tlioir eontraet was furnished by a, so to .speak, collateral 
contract, wliieli they could call upon tho llarmigorc Company to carry out, pro¬ 
vided tlic dofendant paid cash on deliverj' : for Mr. Landalesaid he w'oukl have 
sent down to Calcutta the required number ol gunny liags on condition only of 
the shipping cmha- lioing left in liis bands until [267] jiayment. And tho failure 
of the defendant to ask for and take delivery of llie siiocified number of bags 
did not leave these bags at the jiluiiitiffs’ disjiosal and bearing a market v'alue, 
hut onl> rendered the ]ilaintirt’s loss able before to conqilcto their, own 
contract with the Banin,gore Company. 

Wo must therefore enquire, what would liave been tlie jiecuniary po.sitjoii 
of tlie plaintiff's in the matter of tlic bags at the specified times if tho defendant 
had J'cmnincd true to the contract. They vxould, I siipiiose, have put into thoii’ 
jiockot as profit the diff'orenco between tho contract price .if tlic liags and tlic 
amount of money which it cost them under their contract uith the iJarnagorc 
Company to procure and deliver the hag-., lu tlioevent.s wliicJi have happened, 

I understand front tho evidence that tlie iilaintifl's have been obliged to pay to 
the Barnagore Company eoinpensation^or not having been able to carry out their 
general contract with tlie^Company. So rnucii of tliis compensation, if any, as 
can be traced ilii'ectlv to the defendant'.?default, is, as matters stand, actual 
loss occasione<l thoreliy, but as to what it amounts to J have no means what¬ 
ever of forming an estimate. 

In tho argument which I have had tho advantage of’ hearing since I threw 
out the above view ai, the torniination of the trial, Mr. Jackson for tho plaintiffs 
cited some well-known caoei to establish, as he contended, that it is a rule o£ 
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law in all suits for broach of contract, of sale by either party that the damages 
should bo measured by the difforenco between the market price and the contract 
price at time of breach, unless the defendant proved this measure to be 
erroneous. Jiut all of these were oases in which ,pithor the purcliaser sued the 
vendor for non-delivery, or the vendor having the goods in his hands ready to 
deliver and a market to sell in, sued the jmrehaser for non-accei>tance, and in 
each of tiiese classes tlie difference l>etween tiie market price and the contract 
l)rice unilouhtodly represents, as lias been* already remarked, the amount of 
money J'cquired to put the ])laintifrin the same position as he would liave hecn 
in if the contract had notheeft broken. 

In ))articidar, Mr. Jackson rt'lied iijion liopcr v. Joltnson (L. K., H C. P., 167), 
[268] hut that was a suit by a purchaser of goods against a vendor for broach of 
contract before the day named lor delivery, and the only (juestion was, what 
was the date to which the damages wei’c to he referred. Mr. Justice PllETT puts 
the peculiarity of the case thus(,p. IHO) : “ The general rule as to damages for 
the breach of a contract is, that tlieplaintiff is to he eoinpensated for the difference 
of his position from what it would ha\o been if the contract luul been per¬ 
formed. In the ordinary case of a contract to iloliver marketable goods on a given 
day, the measure of damages would he the difference between the contract price 
and the market price on that day. Now, although the plaintiff may treat the 
I’efusal of the defendant to accc])t or to deliver the goods before the day for 
performance as a breach, it l)\ no moans follows that the damages are to he the 
difference between the contract ijrico and the market price on the day of the 
breach.” .Viid tlio Court hold that the damages were to he estimated as of the 
day appointetl for delivery, not as of the day of breach. 1 do not find anything 

in the case which can serve as a guide in the jiresent. 

• 

Mr. Jackson also urged, that it must he taken tliat the )dainliffs, whatever 
their contract with the IJarnagore Cumpan>', cimld at any rate have supplied 
themselves with the motUis of cari’ving out their contract with the defendant by 
purchasing in the ha/aai- at the iii'ice ol the day, and that, if tliey Inul done so, 
their profit, which they have lost, by reason of the defendant's default, would 
have been the difference lietwoen that market price and the deferulant's contract 
pj'ico. 

liut this seems l.o me fallaeious. It appearoil on the evidence before 
the Court that tho plaintiffs b>i>d nol the means of purchasing the requisite 
numlier of gunnv hags in tiie ha/:aar , and had it not hecn fur their 
cont'uct with the JJaniagore Company, and the evidence ol Mr. Landalc as to 
the peculiar terms on which he would havo furnishod them for delivery to 
defendant, 1 could not pftssihly have lound that tho plaintiffs were ready to 
deliver so as to entitle them to claim damages from the defendant for non-accept- 
anco. The plaintiffs’ readiness and ability to deliver is inseparable from^thoir 
contract with the Barnagorc Company, which in itself has not boeii [269] 
lierformed. Without some knowledge therefore of the terms of this contract, 
it is imiKJssihle to estimate what the position of the jilaintiff's would have 
lieen, if the defendant had not commiltefl tiie broach foi which he issued. Had 
the Bariiagore contract been perfonried, and the plaintiffs so got their hags in 
hand, -of course the case would ha9c boon <li(l'oront, and the market price 
measure would have been applicable. 

Mr, Jackson then asks me to assume that tho [ilaintiffs could get their 
liags from the Bariiagore Company at tho time when delivery on their part was 
noodod at the market price of that date. Imt then' is no evidoneo whatever to 
warrant thi.» aoaumption. On the contrary, 1 suppose it curtain that-they’ could 
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not liave got them there at any other price tfian that at wliicli they contracted 
to take them, and although this price is not .disclosed, it is more than probable 
that it was higher than the market prices at the times of the defendant's 
breach. 

Lastly, Mr. .Tackson appealed to Sedgwick on Damages, 4th ed., page 320 ; 
“ Wliei’e, however, the plaintiff has not the goods tliat he agrees to sell, hut 
makes a side contract with another i)iirty to fnrnish them, lie will only ho 
allowed to recover the difference boirweon the original contract price and the 
inai’ket price at the time of the off’ei’ with ifftcresl.” 

t 

Gnlortunately, the authorities i cfen ed to m this passage are not accessible 
to us ; but I imagine if they could he e.\aniined would bo found to deal 
with cases in which the side contract had boon executed, and the vendor jdain- 
tiff either had at his disposal the goods which lie sued the defendant for not 
taking, or at any rate that as against the defendant it could ])e taken that lie 
was ready and willing to deliver in the ordinarv sense. .\nd iirobahly, judging 
from the pln-aseology of the text, the decisions inerelj ruled as against the 
plaintiff that the market jirice was the lower limit of the measure of damages, 
oven though tlio side contract price had heon lower still, and so the plaintiff ’s 
actual loss of iivofit greater than the measure. 

In the circumstances of the present case, it ajipears to mo that the market 
price at the times appointed in the contract foi' deliv'ory hears no relation, and 
affords no clue, to the amount of damage or loss which the plaintiff's have in fact 
sustained [270] I ly reason of the defendant's default, and tlicre is nothing in the 
decided cases to give it the arhitrary value for this i)ur])ose, which Mr. Jackson 
contends for. 

« 

And when 1 endeavour to ascertain from the evidence what the jffaintiffs’ 
loss really was, 1 find no materials in tlie evidence for forming an opinion. J 
have not the slightest means'of judging what it would have cost them to procure 
and deliver the hags to the defendant had the latter lieen ready to take and pa> 
for them at the tinajs ap])ointe<l tlierefor . and ccmsequontly I cannot arrive at 
am definite estimate of the amount of profit which they would have derived 
from a proper performance of the contract l)y the defendant and which tliey 
have lost l)y his default, neither can I tell how much or what amount of the 
money out of pocket which they have paid by way of compensation to tiui 
Barnagore Comjiany for their own shortcomings is directly attributable to the 
defendant's failure to carry out this present contract. .\t the same time f am 
satisfied that the plaintiffs have sustained some loss, whatever it may he, under 
both heads : and I think, on a view of all the facts of the case, that I cannot he 
wrong in awarding them Rs. oOO in i‘es])eet of it, though I admit that my 
grouiids for taking this round sum in preference to any other are of the most 
general kind. In cases snch in character ?is the present evidently is, there is 
special need for care that no damages he given which cannot be placed upon a 
sound basis. 

Decree for damages Rs. 500, and •costs No. 2. 

From this decision, the plaintiffs a}:^)ealed, on the ground that the damages 
ought to have been estimated at the difference betw'een the contract price of the 
goods and the market prices at the time when delivery ought to have been taken. 

Mr. Jar,ksm (Mr. Woodroffe with him) for the Appellants. 

Mr. Macrae for the Respondeat. 
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Mr, Jackson contended that ttio usual principle as to estimating the 
damages was to be applied in the present case : that principle applied not only 
when the party complaining of the [2713 breach has the goods in his posses¬ 
sion, or at his disposal, but also to cases where he could have procured them. 
Here the plaintiffs could have obtained the bags by reason of the contract with 
the Bamagcfre Company: it is found in the Court below that they were ready 
and willing to deliver them. There was e\ndenoo of the market I'nte at tlie date 
of the failure of the defendant to take de^very, and the measure of damages 
should be the difl’evence between tjje market price at that time and the contract 
price—this would be the amount sued for. The learned Counsel referred to 
Roper v. Johmon (L. fl., H C. P., 167), Sedgwick on Damages, 4th ed., p. 320, 
§ 283, and the cases there cited, and Act IX of 1872, s. 73, Explanation (h):' 

Mr. Macrae for the Respondent.—The plaintiffs to entitle them to recover 
must show actual loss : liere tliey have not suffered any : damages awarded 
them would be an actual jn’ofit, without their having undergone any correspond¬ 
ing risk. Apart from the contract with the Rarnagore Company, tlie plaintiffs 
could not have procured bags like those contracted for in the market on the 
days they ougljt to have l) 00 n delivered. Tf so their proper course was on 
breach by the defendant to go into the market and sell the bags: they did not 
do this, l)ecause they bad not then got the l)ags, and therefore could not 
have been ready to deliver tliem. Roper v. Johnson (L. R., 8 C. 1*., 1G7) was a 
case different from tlie present; that was an action by the purchaser against 
the vendor for nou-deliver> . in a case like the piusent by a vendor against a 
purchaser for non-acceptance, the plaintiff still has the goods, assuming his 
readiness to perform his contract, and might afterwards sell them ah a profit. 
[PONTIPEX, J. -If your contention is right, the plaintiff, in every case of breach 
of opntraot, would have to showr, not only liis ability to perform his contract, 
but also have to prove every contract he had entered into to enable him to 
carry out the contract he is suing upon.] No, I do not contend that: hut the 
plainciffs must show they have sustained some loss by the breach of the 
contract. S. 73 of .\ct IX of 1872 makes provision for compensation for loss 
sustained [2723 by the plaintiff by breach of a contract; here they have suffered 
no loss. The market price of Borneo gunny bags is no proof of the price of 
bags of the size contracted for, inasmuch as no Company sells only one kind of 
hag: it is submitted there is no reliable evidence of the market price. 


* [Sec. 73 :—When a contract lias been broken, the party who huflcrs by such broach 
i- eiititlod to receive from the party who has broken the contract 


Compensation for loss or 
damage caused by breach 
of contract. 


<;oin]K;nsation for any loss or damage caused to him thereby, 
which naturally arose in the usuiil course of things from such 
breach, or which the parties knew, when they made the contract, 
to hi! likely to result from the broach of it. 

Such compensation is not to be given for any remote and indirect loss or damage sustained 
reason of the breach. 

When an obligation resembling those created by contract 
has 1)0011 incurred, and has not been discharged, any person 
injured by the failure to discharge it is entitled to receive the 
same compensation from the party in default, as if such person 
had contracted to discharge it, and had broken his contract. 
Explanation.—In estimating the loss or damage arising from a breach of contract, the means 
wmoh existed of remedj'ing tho inconvenience caused by the npn-performauce of the contract 
moat be taken into account. * 

IIAjUSTRATIONS. 


by 

Compensation for failure 
to disch^ge obligation re¬ 
sembling those created by 
contract. 


« « « • « 

(h) A oontraots to supply B with a certain quantity of shot at a fixed price, being a higher 
price than that for which A could procure and deliver the iron. B wrongfully refqjjes to 
rooeive the iron. B mast pay to A, by war of comp,)ination, the difierenco between the con- 
traot-prioc of the iron and tho sum for which A could hsvc obtained and delivered it.] 
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m • 

Mr. Jackton in reply.—There is evirlence of the niarket i)rice of bags of 
“this quality : ” that means “ of the kind oontractecffor." The plaintiffs are 
entitled to the amount by which the contract price exceeds that^which they could 
have obtained when the defendant failed to take delivery. See s. 73, Act IX of 
1872, Explanation (c). The cftseof ('ort v. Amlerqate liaihoay Comimny (20 L.J., 
Q. B., 4G0; S.C., 17 Q. B., 127), referred to by Phkar, .1., is, it is submitted, in the 
plaintiffs’ favour ; s66?)«r CampBKLL, C.J., at page 144. On breach of a contract 
for sale of goods, the purchaser*ia not bound to buy otliev goods, nor is the 
vendor bound to sell at once in the market.* 

' f/«r. fu/v. vult. 

The judgment of the Court was delivered bv 

GaPthi C.J. (after shortly stating the contract, hi.s Lordship continued.):— 
There is no doubt in this case as to tlie plaintiffs’ right to recover ; and the only- 
question is as to the amount to which they are entitled. 

It is admitted that the defendant refiuied to accejit the bags, which were 
to have been delivered on the 28th February, and on the lotli and 3lHt Marcli 
1875 ; and it was found as a fact by tlie learned Judge in tlie Court below, and 
we entirely agree with him in so finiling, that the jJaintiffs were ready and 
willing to deliver the bags on these above dates. 

It was proved, on the part of the plaintiffs, that these gunny l)ags were 
marketable articles in Calcutta ; and Mr. .Alexander Landale, who is a broker, 
stated that the greater portion of the gunny hag business passer! through his 
hands, and that, in the month of February 1875, the j)rice of Borneo gunny 
hags was from Its. 20 to Rs. 21 per 100: at tlie middle of March. Rs. 20 ; and 
at the end of March, Rs. 19 per 100. [273] This witness does not ajiitear to4iave 
been cross-examined, and no evidence was offered by the defendant to contradict 
or qualify his statement. 

Here then we have a contract, by which tlie plaintiffs agreed to supjily the 
defendant with certain marketable goods at sfiecified ])eriods, and a breach of 
that contract by the defendant in not accepting the goods, which the plaintiff's 
wt*re prepared to deliver at tliree of those periods. What then is the measure 
of damages to which the plaintiffs are entitled ? 

.According to the ordinary and well-o-stalilished ru4e, they w'ould, 
under such circumstances, he entitled to recover the dih'erence between the 
contract price of the goods and the marker, jirice at the time of the hi each : see 
the judgment of the Exchequer Chamber in Jiarrnti' v. Anuuul (8 Q. B., 605). 
But the learned Judge in the Court below lias considered that, in this particular 
case, the ordinary rule did not apply, and for this reason : The plaintiffs, 
although prepared to deliver the goods in accordance with the contract, never 
had them in their actual possession, nor could they have iirocured them in the 
general market. Their only means of obtaining them was under a'contract 
w'hich they had entered into with the Barnagore Company, upon the terms 
(amongst others) that they should pay^ for them in cash, which cash they looked 
to obtain on each delivery from the defendant. Mr. D. G. Landale, the 
Manager of the Company, stated in evi?lence, that he was quite ready to supply 
the bags upon either receiving cash or holding the shipping documents as 
security. These circumstances appear to have led the learned Judge to the 
conclusion that in this case the ordinary rule for assessing the damages did not 
apply ; and that the proper course was to endeavour to ascertain the extent of the 
plaintiffs’ actual loss, having regard to the terms of his contract with the 
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Barnagore Company, He then proceeds to say in his judgment that Jie finds no 
materials in tlie evidence tvhich enable him to form an opinion of the plaintiffs’ 
actual loss ; and/dn the result, he awards them Bs. 500, avowing at the same 
time that he arrives at that sum upon no particular principle or estimate. 

it , 

ta74j We cannot think that this is a correct or legal mode of assessing 
the aqpount of damages; and we are unable to discover any good reason why the 
terms of the plaintiffs’ contract with the Barnagore Company siiould affect the 
question of damages, or why the ordinary rule of assessment should not be 
adopted in this case. It v^ias undoubtedly quite right to enquire into the 
arrangement between the plaintiffs and the l^arnagore Company in oi'der to 
ascertain whether the plaintiffs were ready and willing to deliver the hags on 
the days specified ; but that question having been decided in the plaintiffs’ 
favour, it is difficult to see how the terms of that arrangement could possibly 
affect the question of damages as })ctween the parties to this suit. As long as 
the plaintiffs were prepared to deliver the goods, it appears to us immaterial how 
and where they obtained them, or at what price. Whether they cost the 
plaintiffs much or little, they were entitled to receive from the defendant the 
contract price, and in the event of the defendant’s non-acceptance, they had a 
right to charge him with the difference between that price and the market price 
at the time of the breach. In contracts for tlie supply of large quantities of 
marketable goods, more especially when the goods are to be delivered from time 
to time over a long period, it rarely happens that the seller has the goods in his 
actual possession. In contracts by a mine owner for the supply of coals, or by 
manufacturers for the supply of marketable manufactured articles, or by timber 
merchants for the supply of timber for large undertakings, the subject of sale 
has generally to be worked, or manufactured, or obtained, as the contract 
provides: and yet in all such cases, the seller, in the event of the buyer’s non- 
acceptance at the time mentioned in the contract, lias a right to recover 
damages from him, ascertained according to the ordinary rule. If in each of 
such cases the Court was bound to enquire what it cost the mine owner to get 
the coals, or the manufacturer to make the articles,—or the merchant to buy 
the timber, the enquiry would not only be endless, but it would be introducing a 
novel, and we consider, an incorrect, principle of ascertaining the extent of 
plaintiff's' loss. 

[873] In thg ease of Cort v. 2Vi« Amheruate Railway Company (20 L. J., 

Q. B», 460 ; S. ('., 17 Q. B., 127), which appears to have been somewhat relied 
upon in the Court below, it will be found that the goods, which were the 
subject of sale, were not marketable articles, nor was it suggested in the course 
of the argument that they were so. The contract there was for the supply 
of several thousand tons of railway chairs, which, from their very nature, 
would not be bought and sold in any general market, and, consequently, the 
ordinary rule affecting marketable articles would not apply to such a contract. 

f* 

In this view, we are of opinion that the ordinary rule does apply, and we 
therefore award the plaintiffs the sum of^Hs. d,900, claimed in the plaint, which 
is a somewhat smaller sum than the evidence w'ould warrant. 

The' appeal is decreed with costs on scale No. 2. 

Appeal allowed. 

Attorneys for the appellants : Messrs. Chamtrell, Krmoles and Roberts 

Attorney for the respondent; Mr. Ooodall. 
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APPELLATE €J VIL. * 


^hc ^nd March, 1870. 

Pkksknt: * 

Mil. .JusTicii L. S. .Jackson and Mb. Jcstice Mc1)oni:li,. 


Hurrymohun Shah !i.Del'ondant 

vcrsu-s 

Shonatun Shaha.Plaint.ifl‘.' 


Hindu Latv — Jnheritanrr. --Stndliaii. 

With rcspoct tu propeiiy given co a woiiiau after her ni<irriagc by her 1iU!.baiid’s father's 
sister's son, the brother, mother, and father are preferable heirs to the husband. 

Suit by a Hindu, to recover certain immoveable projicrty as lieir to his 
deceased wife. The plaintiff alleged that the pro-C2763i)erty in dispute had 
been given to his wife after her marriage by the defendant, who was the plain¬ 
tiff’s father’s sister’s son. Amongst other grounds of defence, the defendant, 
in his written statement, contended, that the plaintiff could not inherit or claim 
his wife’s stridhan, inasmuch as her mother, father and brother were all living. 

The Munsif did not go into this question, but dismissed the suit u^xm 
other grounds. On appeal the Subordinate Judge reversed the Munsif’s decision 
as regards the grounds on which it rested. As regards the plaintiff’s right to 
maintain the suit as the right heir under the Hindu law to the property 
claimed, he said :—“ The plaintiff’s right of inheritance is questioned, and thus I 
have to decide, first, whether plaintiff has such right of property as to liave a 
right of action against the defendant. According to Hindu law, the proi^erty 
under the denomination of anwadheya, gift subsequently given by her kindred, 
means anything given to her by iier father or mother or by lier brother, and 
the heir to such property is the brother in preference to her husband, vide 
Bhamachurn’s Vyavastha, sec. 463, first edition (Vyavastha 470 in the 2nd edit.). 
But to property not given by her father or kindiod, the husband first succeeds; 
see. 466 (Vyavastha 473 in the 2nd edit.). In the present cast^ the gift was not 
by the father, or kindred of the donee, and the fiusband therefore is tlia heir. 
Upon these grounds, I find the plaintiff has a right of action.” 

From the above decision, the defendant now api)ealed. 

Baboo Mohinec Mokiin Roij (Baboo Lall Mohun Dass with him) contended, 
that, on the death of the plaintiff's wife, her brother, and not the plaintiff, was 
entitled to succeed to her stridhan, and that this suit was consequently not 
maintainable. He cited the Dayabhaga, Chap, iv, 10 and 16, and the 
Vyavastha Darpaua, 2nd edition, Vyavastlia 470, cl. 3, and the first column of 
the table of succession to a childless married woman's stridhan given at p. 733. 

Baboo Hurry Mohun ChuckerhiUtty for the respondent.—> 10, Chap, iv, 
sec. 3 of the Dayabhaga is one of several para-C2773graphs, viz., 4 to 
38, in which the order of succession* to the separate property of a child¬ 
less woman is discussed, and the result of the discussion is summed up by 
Jimuta Vahana in § 29, where, in support of his conclusion, he quotes 

* Spocial Appoid, No. 1501 of 1875, agaiuht a dccroc of tho Subordinate Judge of Zilla 
Dacca, dated the :i0th of April 1875, revereiug a decree of the Biiddur ^luiitiif of that diutriut, 
dated the 22nd of AugUbt 1874, 
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the text of Catyayana. “ That which has been given to her b}/ her khidred 
goes, on failure of kiiuh-ed, to kor husband," thereby clearly indicating 
the scope of the previous discussion. [Jackson, J. —It is expressly stated in 
§ 10 that " wealth, received by a woman, after her marriage, from the family of 
her husband, goes to her brothers, not to her husband.”] In his summary of 
the Chapter Shrikrishna says of propert\ not j-eceived at the wedding, and not, 
given t»y the father, that, in the absence of the persona specified by him, " the 
order is the same with that of property received at Brahma nuptials,” i.e., the 
husband comes first. In the present case, it is not contended that any of the 
persons there specified are in existence, and the plaintiff is accordingly the 
preferable heir. The other authorities arc clearer than tlie Dayabhaga, see the 
Dayatattwa, Chap, x, ss. 10 and 26, and the Dayakrama Sangraha, Chap, ii, 
sec. 4, $ ^ 10 and 11. Section 5 shows that tiio only exception to the general rule 
now recognised is with regard to gifts subsequent by the father, see also Macn. 
Pr, H. L., pp. 38—40, But assuming tliat the brother is the preferable heir 
to property received after the mai-iiage from the family of the husband, it is 
submitted that the defendant, the donor in tliis case, is not a member of the 
plaintiff’s family ;■ see Dayabhaga, Chat), iv, sec. I, ? 3. 

Baboo Mohinee Mohun Eon in j oply contended, that the defendant was a 
saptnda of the plaintiff, and must therefore be deemed a member of his family, 
and he referred lo tlte judgment of MiTTJiR, .f., in Jiulooaalh Sircar y. Bassanl 
Cooniar Roy Chowdry (11 B. L. R,, 286, at p. 299), as showMng that the plain¬ 
tiff was not the preferable heir to the property in disi)utc. 

The judgment of the Court was delivered by 

Jacksoili J.- -The question whicli we have l)oen called upon [278] to con¬ 
sider* in this sjjocial appeal is whether the plaintiff has any right to maintain 
the present suit as the riglit heir, under the Hindu law, to the proi)erty which 
is claimed in tliis suit. Tiiat ijroi)erty was given to tlie deceased wife of the 
plaintiff after their marriage and during the continuance of the marj-iage state 
by the husband’s father’s sister’s son. It is admitted that this property was 
the stridhan of the deceased wife, and that tlie plaintiff claims it as being 
preferable heir to such jiroperty on her decease. This was a matter objected 
to by the defendant in liis written statement. The Muiisif dismissed the suit 
upon other grounds, but did not go into this question. On appeal before 
the Subordinate ..Judge, he reversed the decision of the Munsif as regards 
the grounds on which it rested, and, having then to decide this question, he 
disposed of it in this wise. 

(The learned Judge road the jiortion of the Subordinate Judge’s judgment 
set out above, and continued) : -- 

There is some obscurity in the language of tliis judgment, Imt, setting that 
aside, I must observe that it is not satisfactory to find a Suboi-dinate Judge, 
himself a Hindu and sitting in a Court of appeal, disposing of a question of 
this kind merely on the authority of a text hook, however valuable, such as 
Baboo Shamaohurn Sircar’s Vyavastha Darpana. That is a book of which I 
am far from underrating the excellence, but after all it is merely a collection of 
various authorities upon the main poinfs of Hindu law, and any Judge, who 
has to decide a question of this description, ought undoubtedly to refer to those 
authorities themselves, although, in the decision of it, he is of course not pre¬ 
cluded from considering and using such a valuable commentary as that of Babu 
Shamachurn Sii-car. I think wo are bound to decide the case entirely upon 
the authmriby of the Dayabhaga, and if we can satisfy ourselves as to the 
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meaning of the author of the Dayabhaga on tliis question, it will he unneces¬ 
sary to go to any inferior authority. Hut*wo Imv^ ilie express authority of 
Jimuta Vahana himself. In Chap, iv, sec. iii, the question of succession 
to the separate property of a childless woman is fully discussed, and w’e 
find that the author, after**propounding the text of Yajnyavalkya in tlio 
^second verse of that section, goes on, and in the fourth verse [&79] says; - 
** It is not right to interpret the text as signifying that any property 
of whatever amount which belongs to a woman married by any of those 
ceremonies termed ' Brahma, <fcc., whether •received by her before or after her 
nuptials, devolves wholly on her husband by her demise : ” he goes on to give 
reasons for that, and then we find it stated in tlio 10th verso of the same chapter 
and the same section : “ But wealth received by a woman after her inamage, 
from the family of her father, of her tnotliAv, or of her luisband, goes to her 
brothers (not to her husband), as YainyavaRiya declares, that which has been 
given to her by her kindred, as well as her fee W gratuity, and anything bestowed 
after marriage, her kinsmen take, if she di\i without issue ; ” and after the 
brother there is no doubt, that, where tlio uiusband does not first take, the 
mother and the father come in between. Thy husband, tiierefore, in such a 
case would not be the heir, if the text ap])lics, until after brother, mother, and 
father. The question is whether the text applies to this case. It seems to me 
that it very clearly does. The property in dis|)ute is undoubtedly wealth re¬ 
ceived by a woman after her marriage, and it was j'ecoived, not from tlie family 
of her father, or of her mother, but from the family of her husband. That the 
expression “ family of her husband,” includes the degree of kindi-ed in which 
the donor of this property stood to the deceased woman 1 have no doubt. The 
question was raised before us to-day wliother such a relation could ho properly 
called saphula. It is not necessary that we should decide that point, buj wc 
think that the “ family of tlie husband ” is a term wide enough to include tliis 
kind of relation, and it appears to us that, if the Subordinate Jiidge, in deciding 
this appeal, had looked carefully to the very author to wliotn he does refer, he 
would have found ample authority so far as the book itself goes for not coming 
to the conclusion that ho arrives at. He appears to have referred to text 473, 
which is at page 722 of the second edition of the book ; but if ho had referred to 
the preceding texts, 470 and 471, he would have found what we now' decide set 
out very fully, and moreover in the table of succession sot out at page 733, wo 
find that the order of succession to property given by the parents before £2803 
marriage or bestovu'ii after marrmge, is, first the hrathcr, second the mother, third 
the father, and fourth the liusband. Pages 712 and 720 are here referred fous, 
showing what was meant by the words ‘ hestow'od after marriage, ” and the 
explanation is given under the third branch of Vyavastlia 170, which says- 
" Wealth received by a woman after her marriage, from the family ofjier 
father or mother or of her husband, goes to her brothers. ” A great deal has 
been sought to bo made of the language of the Dayakrama Sangraha and 
Dayatattwa upon this point, but it seems to us that the contention so 
raised is based entirely upon the very concise language used in some places 
by the authors of those two hooks who, wlien they mean to designate a particular 
class of persons, use the person who lieads the class to designate the whole. 
We are reminded by Baboo Mohinee Mohun Hoy, who argued this case for the 
appellant,of the careful explanation given of this vei'y matter by ray late colleague, 
DwarKNATH Mitter, J., in the very able judgment which he delivered in the 
case of Jiidoonath Sircar v. Biissunt Cooviar Boy Chowdry (11 B. L. E., 286), a 
judgment to which 1 was a party, and in which I at the time entirely^coiscurred. 
For these reasons we think that in this case the plaintiff is not the next 
heir, and therefore the Subordinate Judge has come to an erroneous decision 
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on the point of Hindu law involved, and that his judgment must be set aside, 
and the plaintiff’s suit dismissed with costs. 

I am bound to say that, as far as we have been able to judge, it seems to 
us that if is a suit wiiioh in every way deserves tp be dismissed on the merits. 
1 should observe that the contention that the donor of this property is not a 
member of the husband’s family involves the contention that he was astrangerf 
and this is contrary to the admitted fact that the proi^rty was stridhan. 

• Appeal allowed. 


NOTES. 

[HINDU L&W—STRIDHAN—SUCCESSION TO- 

Held that loaisc-huld iiiterost granted to a Hindu daughter after marriage becoinCh her 
Anwadlwifa Stridhana under the Dayabhaga Law and as such her mother is proferoutial 
heir to her husband iu respect of that property : —(lOOS) 33 Cal., 315 =10 C. W. N., 510—=8 
C. L. J., 15.1 


[281J APPELLATE CRIMINAL. 

2'iic 7th April, 1876. 
l^ESENT : 

Mr. Justice Macphbrson and Mu. Justice Morris. 


The Queen 
versus 

(iobin Tewari and another. 


Criminal Procedure Code (.ict X, 1872), s. 272—Arrest peadiiuj Appeal, 

In an appeal under s. 27'2 of Act X of the High Court has power to order the 

aecu.scd to Vhj arrested pending the appeal. 

In this case, the accused (Jobin Tewari and Jodoo Lall had been trioil on a 
charge of murderJ^y the Sessions Judge of Bhaugulpore, and released : and against 
this acquittal, the Govornmeftt appealed. On the admission of the apimal, tlie 
Legal Remembrancer applied for tiie ro-arrest of the accused. 

[Magpherson, J.—Why should not the prisoners be re-arrested under s. 92 
of the Criminal Procedure Code ?J (See Queen v. Gholam Ismail, I.L.R., 1 All., 1). 

The Legal Rememljranccr (Mr. II. Bell) submitted that the Court had power 
to order the arrest of the accused persons. It was true that s. 272 did not 
expressly give the Court this power, but it was a power wliich was impliedly 
vested in the Court. Where a Court had jurisdiction over an offence, it had 
of necessity power to bring the persons accused of the offence before it —Bane 
V. Methuen (2 Bing., 63.) 

* [Soc. *i7‘i The Local Government may direct an appeal 
No appeal in case of by the Public Prosecutor or other officer, specially or generally 
wx)aittal, except on behalf appointed in this behalf, from an original or appellate judgment 
of Government. of acquittal; but in no other case shall there be an appeal from 

a judgment of acquittal passed in any Criminal Court. 

Such a^ppeal shall lie to the High Court, and the rules of liuiitatiuu shall not apply to 
appeals presented under this section.} 
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The admission of the appeal revived tlie charge against the accused ; and it 
was absurd to treat persons accused of murder as merecespondents in an appeal. 
Beforo the appeal was heard, the accused ought to be in the custody of the law. 
If the accused were treated as respondents, and merely served with notice of 
the appeal, it would be operpto them after the.appeal had been heard, and a 
capital sentence had perhaps been passed upon them, to plead that they had 
never been served with notice of the appeal. In such a case what would the 
Court do. There was no [282] provision in tlie law for rehearing an appeal. 
Under s. 297, when the Court ordered that an accused person who had been 
improperly discharged be tried, it was not disputed that the Court could order 
the re-arrest of the accused ])erson though there was no express provision on 
the point in the section : and in the same way he submitted that the Court had 
equal authority to direct the re-arrest of the accused on the aduiission of an 
appeal under s. 272. 

MaophdPHOn, J> —Let the Magistrate he directed to re-arrest Gobin Tewari 
and Jodoo Lall, and keep them in custody till the hearing of the appeal. 

Application granted. 


NOTES. 

[Followed in (1879) 2 All., 340; (1879) 2 All., 386.] 


The QHth March, lH7(i. 

Pre.srnt : 

Mr. .Tusttcr Maopherson, Mr. .Tustk.'E Markby, and Mr. .Tiisticr 

Morris. 


In tlie Matter of the Petition of Mohe.sh Mistree and another.' 


Criminal Procedure Code (Act X of 187'^), an. )i04, HOf), HOG and H97—Order of 
Discharge under s. lil/i—Revival of Proceedings. 

An order of iv District Magistrate, directing the revival of certain criminal proceedings 
against the petitioners who had boon disoh.irgod under s. 'ifS of the Criminal Procedure Code 
by a Subordinate Magistrate after evidence had been gone into, quashed as illt^al and 
ultra tires. 

As the case was one of improper dischurgc and caino before the Magistrate under s. 29.5 
of the Criminal Procedure Code, the proper and only course for him was to report it for orders 
to the High Court, which, if of opinion that that the accused were improperly discharged, 
might, under s. 297, have directed a retrial. 

The case of Sidyo bin Satya differed from. 

Application to set aside an order of the Magistrate of Alipore for the 
revival of certain criminal proceedings against the petitioners, discharged by the 
Cantonment Magistrate of Barrackpore under s. 215 of the Code of Criminal 
Procedure. • 

The facts of the case material to this report are as follows;—In July 
1875, one Gopal Malla charged the petitioners with [283] causing hurt to him 

* Criminal Motion, No. -53 of 187G, against the order of the District Magistrate of the 
Sd.Pergunnas, dated the lOth February 1870. ■ 
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in the Court of the Cantonment Magistrate of Barrackpore, then presided 
over by Colonel Eldertom who heard the evidence for the prosecution and called 
upon the petitioners for their defence. Before the disposal of the case, however, 
he was relieved in his office by Captain Hopkinson, wlio refused to decide 
the case on the evidence taken before his predecessor, and heard the case de 
novo. Captain Hopkinson, who was a Magistrate of the first class, did not 
believe the evidence tendered on behalf of tlio prosecution, and discharged the 
petitioners. • 

The complainant thereupon 'applied to the Magistrate of the district, 
praying for a revival of the ease, on the ground that all his witnesses were not 
examined by Captain Hopkinson. The District Magisti’ate, upon such rx parte 
statement, on the 10th of February 1876, ordered the revival of the case, holding 
that “ as tlie case was one triable under Chapter XVII of the Criminal 
Procedure Code, the order for tlie discharge of the accused persons should not 
have been passed without hearing all the witnesses for the prosecution.” The 
Magistrate also added that he had no doubt, that the High Court would quash 
the order of discharge if the case came before them ; but he did not think it 
necessary to make any reference, inasmuch as a discliarge under s. 215 was not 
equivalent to an acquittal, and did not bar a fresh enquiry into the same fact. 
He accordingly directed the Joint-Magistrate to proceed afresli with the case 
against the petitioners under Chapter XVII of the Criminal Procedure Code. 

The petitioners applied to the High Court, on the 1st of March 1876, to 
have the above order quashed as illegal and made witliout jurisdiction, and, 
upon such application, a rule was issued by MaCPHERSON and ^IoRlas, JJ., on the 
prosecutor, to show cause why tlie order of the 10th of February should not he set 
aside, and the records were sent for under s. 294 of the Criminal Procedure 
Code. There being some doubt on the point raised before the High Court, 
owing to the case of Sidya hin Satyn, decided by the Bombay High Court, and 
referred to in the notes to s. 215 in the 5th edition of Prinsep’s Criminal 
Procedure Code, the rule came on for hearing on the 28th of t3843 March 
before throe Judges, viz,, Macpherson, Markrv, and Morris, JJ. 

Babu Brojonauth Mitter for the petitioner?. 

No one appeared for the Crown. 

The judgment of the Court was delivered by 

HaophePBOn, J. —It seems to us to he clear that this case came before 
the Magistrate of the 24-Pergannas under s. 295 of the Criminal Procedure Code, " 
and that it was in the first instance dealt with by the Magistrate under that 
section. That being so, his proper and only course was to proceed under s. 296 1 

* £8ec. 295 ;—Any Court of Session or Magistrate of the 
Powers of Court of Sos- District may, at all times, call for and u.vamine the record of 
sion and Magistrate to call iiuy Court subordinate to such Court or Magistrate, for the 
for record of Subordinate purpose of satisfying itself or himself as to the legality of any 
( 3 ouj.j;g_ sentence or order passed, and as to the regularity of the 

proceedings of such Subordinate Court. 

For the purposes of this section, every Magistrate in a Sessions Division shall be deemed 
to be subordinate to the Sessions Judge of the .Division.! 

t EBec. 29(5;—If the Court of Session or Magistrate of the District is of opinion that the 
judgment or order is contrary to law, or that the punishment is 
Report to High Court, too severe or is inadequate, such Court or Magistrate may report 

the proceedings for the orders of the High Court: 

Provided that in sessions cases if a Court of Session or Magistrate of the District oonsidera 
that a complaint has been improperly di-smissed or that an accused person has been improperly 
discharg^ oy a Subordinate Court, such Cjurt or Magistrate may direct the accused person 
to be ooRimitt^ for trial.! 
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to report the case for orders to the High Court, which (under s. 297) might 
have ordered the accused persons to be triad, if of opinion that they iiad been 
improperly discharged. 

A case (re Sidya bin Satya) quoted by Mr. Prinsep in his latest edition of 
the Criminal Procedure Code, as having been decided by the l^ombay High 
Court, has been referred to as showing that ttie Magistrate was right in the 
course he adopted. But that case is not reported in the regular reports of the 
Bombay High Court: nor have we been able to find any report of it. The full 
facts with which the Bombay Court had to*deal are not before us, and we are 
unable to say how far the Court may I'eally have gone. The note we have of 
this decision is therefore of little value; and, taking it as it stands, we are not 
prepared to agree with it as regards cases corning before tlie Magistrate 
under s. 295. 

Dealing with the matter under ss. 294 •' and 297, we tliink there is uiatei-ial 
error in the Magistrate’s proceeding, and that his order-, directing the Joint 
Magistrate to entertain the fresh complaint now made and all the subsequent 
proceedings, ought to be quashed. 

Whatever may have led to the various delays which have occurred in the 
prosecution of this case since the 21st of July 1875, there is no doubt that vat'y 
great and unfortunate delays have taken place. It is, as a rule, most unfair and 
undesirable in every way to order an accused jrerson to be tried over and 

over again for the same offence, unless under very peculiar circumstances. In 
the present instance there is nothing peculiar in the cii-cumstances to warrant a 
third trial: and it seems to us wrong and improper (within the meaning of 
s. 294) that an order sliould be made directing tlie prosecution to be now 
recommenced. 

The order of the 10th of February an<l all the subsequent proceedings' aJ-e 
quashed. 

()rd(‘r quashed. 


NOTES. 

[The main casR was mcrftly followed in :—(1M77j 1 C. Jj. B. RJl; (187R)‘2 Bom. 534; 
(1879) 4 Cal. G47 ; (1884) 10 Cal. 268. 

In (1879) 2 All. 570 this case was distinguished on the (acts and it was there hold that a 
rc-commitment of tho already discharged accused on a different charge under the orders of 
the District Magistrate, though at the suggestion of the'Sessions Judg^, was not illegal as 
there w'a.s no “direction to commit. ” 

In (1888) 2 4Sal. 405 the main case was followed with the observation that under the 
new Code the District Magistrate has the power to order further inquiry. 

In (1900) 28 Cal. 682 F. B. it was held iiy the majority that a Presidency Magistrate 
is competent to re-hcar a warrant case in which he has discharged the accused person.] 

-• £See. 294:—The High Court may call for and examine the record of any case tried by any 
Subordinate Court for the purpose of .satisfying itself as to the 
Power to call for records legality or propriety of any sentence or order passed, and as to 
of Subordinate Courts. the regularity the proceedings of such Court.] 


J CAL,—26 
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HAEBIS t).* 


ORIGINAL CIVIL. 


The. 16th May, 1876. 

Present: 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontipex. 

Harris versus Harris. 

Harris verstis Koylas Cliunder Bandopadia. 


Hushand and Wife—Mairied Woman's Property Act (III of 1874), 
ss. 7 aiul 8—Succession Act (X of 1865), s. 4 —Action for 
Trover—Wife against Hnshaml. 

The plaintiff was, at the time of her marriage in 1870, post<es.«iod in her own right of 
certain articles of househokl funiitnre, given to her by her mother. Since January 1875 she 
had lived separate from heir husband, but the furniture remained in his house. In February 
1875, her husband mortgaged the property to ft, without the plaintiff’s knowledge or consent. 
In Juno 1875, one KCB, .t creditor, obtained a decree against the husband and 13, in 
execution of which he seized the furniture as the property of the husband, and it remained in 
Court subject to the seizure. In July 1875, the plaintiff instituted a suit in her own name in 
trover to recover the articles of furniture or their value from her husband, on the ground that 
they were her separate property, and in August 1875 she preferred a claim in her own name to 
the property under s. 88 of Act IX of 1850.* It was found on the facts that the furniture was 
the property of the plaintiff. The husband and wife were parsons subject to the provisions of 
the'Succession Act, s. 4 and the Married Woman’s property Act. 1874. 

Held that, under s. 7 of the latter Act,t the suit was maintainable against the husband. 

Held also, that the judgment for the plaintiff in the suit, to recover the furniture or its 
value from the husband, could not, without sati.sfactinij, have the [ 886 ] effect of vesting the 
property in the husband from the time of the conversion, and therefore the claim under Act 
IX of 1850 was also maintainable. 

Brinsmead v. Harrison (L. R., 6 C. P. .584), followed. 

*[Sec. 88:—If any claim shall be made to, or in respect of, any goods or chattels taken in 
execution under the process of any Court holdcn under this Act, in respect of the proceeds 
or v^lue thereof, by any person not being the party against whom such process has issued, the 
Clerk of the Court, upon application of the Officer charged with the execution of such process, 
as well before as after an> action brought against such officer, may issue a summons calling 
before the said Court, as well the party issuing such process as the party making such claim, 
and thereupon any action, which shall have teen brnughf in the Supreme Court in respect of 
such claim shall be stayed, and any Judge of the Supremo Court on proof of the issue of such 
summons, and' that the goods and chattels were so taken in execution, may order the party 
bringing such action to pay the cost of all proceedings had upon such action after the issue of 
sui^ summons out of the Court of Small Causes, and the Judges of the Court of Small 
Causes shall adjudicate upon such claim and make such order between the parties in respect 
thereof, and of the costs of the proceedings as to them shall seem fit, and such order shall be 
enforced in like manner as any order made in any suit br lught in such Court.] 

t[8ec. 7 :—The domicile of origin of every person of legitimate birth is in the country in 
which, at the time of his birth, his father w^ domiciled : or, if he is a posthumous child, in 
the country in which his father was domicil^ at the time of the father’s death, 

ILLUSTRATION. 

At the time of the birth of A, his father was domiciled in England. A's domicile of origin 
ia in Engli^, whatever may be the country in which he was born. 

Sec. 8 :^The domicile of origin of an ill^itimate child is in tho country In which, at the 
time of his birth, hik mother was domiciled.] 
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• . • 

Cask referred for the ol^inion of the High Court, under s. 55, Act IX of 
1850, " by G. C. Sconce, the Officiating First Judge of Irhe Calcutta Small Cause 
Court. 

The material portion of t(}e reference was as follows :— 

“ The first suit was instituted, in her own name, on the 12tK July 1875, 
by Ella Harris, a married woman, against her husband. It is a suit in trover 
to recover certain household furnitiu'e, alleged by the wife to be her separate 
property, or its value. 

“ Ella Harris is an East Indian woman. SlitJ was married to her liusband 
P. H. Harris in Calcutta, on the 24th of January 1870, at the Church of the 
Sacred Heart, Dhurrumtollah. They are both Roman Catholics. They lived 
and cohabited together at 22 Kenderdine’s Lane, where the husband still 
resides. The wife’s mother, Mrs. Noel, lived with them, and still resides there 
with Mr. Harris. P. H. Harris is the son of one J. M. Harris, who died in 
Calcutta in 1865. The son believes that his father was born in England, but 
he had long made Calcutta his home, and liad acquired a domicile here. P. H. 
Harris was born in Calcutta, where he has always lived, and he had no other 
domicile. He has no relatives in England. He is 25 years old, and employed 
in the Military Secretariat. On the 20th January 1875, Mrs. Harris left her 
husband, and eloped with a man called Margray, wlio was afterwards prosecuted 
by the husband, to conviction for adultery. The wife has not since returned to 
her husband, but lives with some friends at 7 Emambaugii Lane in Calcutta. 
The marriage has never been dissolved. 

“ The plaintiff was, at the time of marriage, possessed of the articles of 
furniture in her own right, which were given to her by her mother. A wing 
ulmirah was bought l)y Mrs. Noel, the motlier of Mrs. Harris, about a year 
after her daughter’s marriage, and given by liar to her daughter. The present 
value of all the proj'wrty is stated to be Rs. 200. The property until very lately 
remained in the husband’s house and under his charge. Subsequently to the 
separation, the plaintiff demanded [2373 the above property from lier husband, 
who, on the 11th June 1375, sent Iier the following letter : ‘It is not for me 
to deprive you of your property, you are, therefore, at liberty to take it away 
whenever you want, and in whatever way you please.’ Mr. Harris afterwards 
refused to give up the property, telling Ins wife, she might, if she could, recover 
it through the Court. After his wife left him, Mr. IJarris mortgaged the property 
in Fehmary 1875, without her knowledge or consent, to one Mr. Boucliez,*but 
the property remained in his (Harris’) own house. Bouchez subsequently, on the 
I7th June, obtained a decree against him, which is still unsatisfied. On the 
12th July, Mrs. Harris instituted in her own name tlie suit in trover against 
her husband to recover the property or its value. The husband did not appear 
to defend the suit brought against him, but I considered his evidence necessary 
in both suits which are now before the Court, and I desired his attendance 
that he might be examined personally.” 

After setting out s. 4 of Act X q( 1865, and ss. 7 and 8 of - the Married 
Woman’s Property Act, 1874, the Judge, who referred the case, continued :—” I 
entertain considerable doubt whetlier th» Legislature intended so absolutely to 

* [Boo. 55 ;—^The Jiidgea <Jf tho Court of Small Causoa may, in their discretion, reserve any 
question of law or equity on which they ontert|tin doubts or which they shall bo requested by 
either party to tho suit to rosorvo, for the ogiuiou of the Judges of tho Supreme Court, and 
shall give judgment contingent upon tho opinion of the said Supreme Court on a case which 
they shall thereupon ho entitled to state to the said Court. If only two Judges sit together 
and shall differ in opinion, the question on which they differ shall be so referred.] . 
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abolish the doctrine of unity of person between husband and wife a.s to enable 
them to sue each other during the tuarriage, about the right to possession by 
one or the other of some portion of the furniture in what should be the common 
dwelling-house, or about some petty debt: and I do not apprehend that such 
suits ever would l)e brought, except upon some domestic difference, more or less 
serious, arising. 

“ 1 now come to the second suit. It is an interpleader suit, instituted, on 
the 18th August 1875, by Ella Harris in her own name against Koylas Ghunder 
Bandopadia, who obtained judgment against P. H. Harris and Mr. Boucliez on 
the 25th June 1875'last. Koylas Ghunder Bandopadia, on the lllh August, 
in execution of liis decree, hy a warrant of this Gourt, seir.ed all the articles but 
one which Mrs. Harris claims in- the suit against her husband, supposing them 
to be the property of P. H. Harris his judgment-debtor. Tlie property is at 
present in Gourt under the seizure. It was [288j seized in the house 22 
Kenderdine’s Ijane, where Ella Hams had left it. Babu Odoy Ghunder Bose, 
the pleader, who appeared on behalf of Koylas Ghunder Bandopadia, contended 
that, if the plaintiff recovered a judgment against her Imsband in the trover 
suit, such judgment-would vest the property in the goods in the husband 
from the time of the conversion, and tiiat therefore the articles, when seized'by 
Koylas Ghunder Bandopadia in execution of his decree, must be deemed to be 
the proi>erty of P. H. Harris, the judgment-debtor.” 

x\{ter referring to the diolum of Jervis, G.J., in Ihtckland v. Johmoii (15 
G. B., 145, see pp. 162 & J63) and the case of Drinsnimd v. Harrison (L. R., 6 
G. P., 384; see p. 588, per WiLLKS, J., and the same case on apiwal, L. R., 7 
G. P., 547, per BLACKBURN and Lush, JJ.), and finding on the evidence that 
the articles claimed in tlie suits were the property of Mrs. HaiTis and not of 
her husband, the learned Judge gave judgment for the plaintiff in both suits 
contingent on the opinion of the High Gourt, as to whether, under the circum¬ 
stances stated, the suits or either of them were maintainable. 

No Gouusel appeared for either party in the High Gourt. 

The following was the opinion of the Gourt: 

OaPth, C.J.—We are of opinion that both theau suits have bean correctly 
decided. 

Mrs. Harris^was entitled,as against her husband to the property in question, 
and could sue him for it under s. 7, .\ot III of 1874. ■' 

If tlic suit was to recover the articles themselves or their value, it was in 
form an action of detinue, not of trover; but, whatever the form may have been, 
we are of tlie same opinion as the Gourt of Gorainon Pleas in Brimniead v. 
Harrison (L. R., 6 G. P., 5U4), that a judgment in sucii a suit, without satis¬ 
faction, does not cimnge the property in the goods. The true explanation of 
the doctrine attributed to Jervis, G.J., in Buckland v. Johnson (15 G. B., 145) 
[889] is this, that a man who has recovered the value of his goods in one action 
in the shape of damages, shall not be allowed to I'eoover the goods themselves in 
another action ; but this reason only applies when the damages have been actually 
recovered. • 

*' [Seo. 7 :—A married woman may maintain a suit in her own name for the recorery of 
pareyerty of any description which, by force of the said Indian Sucoossion Act, 186&, ocof this 
Acti is ber-'separate property : -and she hball have, in her own name, the i>arae remedies, both 
oivil and criminal, against all-^rson::, for the protection and security of such fmperty, as- if 
she were anmatri^, and .,be be liablt to such suits, proueasos, and orders in respect of 
such property as tim wsould be liable to if she were unifiarriodi] 
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* > l> 

' PRIVY COUNCIL. 

The 8th, 9th and 10th Frbrutiru, 1876. 

.. PttBSENT : 

Sir J. W. CoLviLB, Sir B. Peacock, Sir M. E. Smith and 

Sir R. P. Col.liku. 

Jumoona Dassya.Plaintiff. 

venm 

Bauiauoondari Dansya.Defendant. 

[On Appeal from the High Court of Judicature at Fort WMiau in Bengal.] 

Adoption, Suit to set asid^e—Infant Marriage—Preminiption ax to age .— 

Power of Minor to give permission to tulopt — Begs. X of 179>i, s. 88, 
uiul XXVI of 1793, s. '4 — Minor tiuihr Court of Wards—Onus 

proband i — Estoppel. 

The foundation for infant niarri.igos amorif' Hindus is tlio ridigioii^ oiiligatioii which is 
supposed to lie on parents to provide fur a daughter, so soon as she is malura viro, a husband 
capable of procreating children ; the custom being that when that period arrives, the infant 
wife permanently quits her father’s house, to which she had returned after the celebration of 
the marriage ceremony, for that of her husband. The presumption, thcroforo, is, that the 
husband, when called upon to receive his wife fur porniaiiciit cohabitation, has attained the 
full age of adolescuiicc and also the ago which the law fixes as that of disicrction. 

.According to the Hindu law prevalent in Rungal, ,i lad of the age of fifteen is regard^ as 
having attained the age of disurction, and as uompetont to adopt, or to give authority to adopt, 
a son. 

Semhle. —The operation of s. 3d, Reg. X of 171W, which, road together with s. 2, Beg. XXVI 
of 1703, prohibits a landholder under the age of eighteen fruni making an .uluptioii without 
the cousoiit of the Court of Wards, is c iiitined to pjrnni'i who arc iiiidor the guardianship of 
the Court of Wards. 

ijtaere, whether a decree in favour of the adoption passed in a suit by u reversioner to set 
aside an adoption is binding on anv reversioner except th'; plaintiff ; and whether a decision in 
such a suit adverse to the adoption would bind the adoptul son as between himself and any 
other than the plaintiff. 

Appeal from a decision of the High Court, Galoutta (Kemp and 
PONTIFBX, JJ.), dated tlie 14th February lH7d, reversing a decision of 

the Subordinate Judge of Rajshahye, dated the 26th February 1872. 

The plaintiff Jumoona Dassya sued to set aside the adoption of a son by 
the defendant Bamasoondari Dassya, who was the widow of the plaintifi'’s 
deceased son Gobind Chunder Mozoomdar. The ease was governed by the Hindu 
law prevalent in Bengal, under which a widow has no power to adopt without 
the sanction of her husband. Bamasootidari alleged that the adoption was made 
by her in conformity with a written authority to that effect executeiJ’by her 
husband shortly before his death. The [Jlaintiff contended that this writing was 
a forgery contrived to defeat the reversionary interest of herself and her daughters 
in the property which had belonged to her son. In the tirst Court the written 
autliority to adopt was held to be a forgery, and the plaintiff had a decree in her 
favour. On appeal the High Coui t held the authority to adopt to be proved, and 
on an objection that was taken as to Gobind Chunder's power to' execute the 
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permission i;o adopfc, inasmuch as he was tiien a minor, they found that though 
not of full age, he had arrWed at years of discretion, and were of opinion that, 
on the authority of Bajendra Narain Surma Lahoree v, Saroda Soonduree Dabee 
(16 W. B., 648), the deed of permission to adopt was not invalid by reason of 
his minority. They therefore dismissed tlie plaintiffs suit with costs. From 
this decision fhe plaintiff appealed to Her Majesty in Council. 

The facts of the case are fully disclosed^in their Lordships’ judgment. 

Mr. Doyne for the aptjellant:— Tlie written authority to adopt set up by the 
plaintiff is a forgery, and even'if it were genuine it is invalid. [SlE J. COLVILE. 
—What interest have you which entitles you to bring this suit ?1 The plaintiff 
has a reversionary interest. But for this adoption she would be heir to her son 
on Bamasoondari's death. She sues on her own behalf and on l}ehalf of her 
daughter. [SIR J. CoLViLE.—You are suing for a declaration of rights which 
are remote and contingent, does not the case of Katliama Natchiar v. Dorasiuya 
£291] Tevar apply ? {15 B. L. R., 83 ; S. G., L. R., 2 Ind. Ap., 169).] Our suit was 
brought under an apprehension that if delayeii it might become barred under the 
Limitation Act, No. IX of 1871, which by article 129 of schedule II, allows 
only twelve years from “ the date of the adoption or, at the option of the plain¬ 
tiff, the date of the death of the adoptive father," witliin which to bring a suit 
to set aside an adoption. 

Assuming that the alleged autliority to adopt was in fact executed by Govind 
Chunder Mozoomdar, lie was at the time a minor and incapable of granting such 
a power without the consent of his guardian. .According to the plaintiff’s wit¬ 
nesses, Govind, at the time of his death, was not more than twelve or thirteen 
years of age, but taking his age to have been lietween sixteen and seventeen as 
deposed to by the defendant’s witnesses, the case fails under s. 33, Reg. X of 
1793,and s. 2, Reg. XXVI of 1793, * the effect of which is to declare that no 
adoption by a landholder under tim age of eigliteen shall he deemed valid without 
the previous consent of the Coui’t of Wards. [Sill J. OoLViLE.—Reg. XXVI 
of 1793 does not alter the general law as to the minority of Hindus, hut says 
that in particular cases tlie age of eighteen shall bo the age of majority.] Had 
Govind Chunder been under the Court of Wards he must liave had the consent of 
the Court of Wards ; on the same principle wo contend that not being under the 
Court of Wards lie could not validly adopt without the consent of his guardian. 
[Sill M. Smith inferred to the observations made by their Lordships in their 
judgment in Atnceroomiissa Kfiatoim v. Abaduonnimi Khatoon (15 B. L. R., 81; 
S. C., L. R., 2 Ind. Ap., 108). Sill J. Colvile.— The Regulations of 1793 
referred to seem only to apply in respect of estates of which possession has been 
taken by the Court of Wards. Tlie disqualified jiersons under the Regulations 
are owners of the estates of which the Court of Wards has taken charge. Here 
the minor was not under the Court of Wards. We cannot extend positive law 
by analogy or parity of reasoning. Moreover, Reg. X only says that an adop¬ 
tion by the, minor shall not be valid. Does that prevent his giving a valid 

No adoption by disqualified *£See. 33 No adoption by disqualified landholdors is 
landholders valid w i t h o n t to be deemed vlllid, without the previous consent of the 
previou^oonsent of the Court Court of Wards, on application made to them through the 
Wards. Collector.] • 

t tSec. 2 :—The rule contained in section XXVIII, 
Period of miaority extended Regulation X, 1793, which limits the minority of Hindoo 
to the end of the oightoonth and Mahoniedan proprietors of estates pa)dn(( revenue to 

Government, to the expiration of the fifteenth year, is here¬ 
by re.scinded. and the minority of such proprietors is 
declared to extend to the end of the eighteenth year,] 
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authority to adopt ?] I would my a fortimi it does. [Sir J. Oolvilb. —There 
may be reasons why a minor [2923 should. n.it be himself allowed to adopt, 
which would not extend to his giving a power to another]. It is submitted 
that no person can give a power to another to do that which he cannot do 
himself. The late Sudder C6urt held that the Eegulation applied, as well to a 
power to adopt, as to an adoption —Anwndmouee (Jhowdrain v. Sheeh Chundcr 
Boy (S. D. A., 1855, p. 218). [Sir M. —Tlio case does not seem to liave 

been argued before the High Court on the question whether Govind Chunder was 
a minor by statutory enactment. The Judges do not notice that point. They 
consider the question of minority under the Hindu law. If it is a question of 
statutory law, it does not matter whether Govind was twelve or seventeen, if he 
was not eighteen.] The Judges of the High Court say that Govind was not of 
full age. An adoption by a minor has no civil effect. See Vyavasftha Darpana, 
sec. 521, p. 770, and secs. 206, 207 at pp. 396, 397. 

Mr. J. D. Bell for the respondent.—There can be no argument from ana¬ 
logy in respect of statutory law, and Reg. X of 1793 only applies where the minor 
is under the Court of Wards. In Bengal a Hindu who has attained fifteen 
years of age has an uncontrolled power to adopt —Rajeiidro Narain Lahooree 
v. Saroda Soondnrec Dahce (15 W. R., 548). But if a guardian’s consent were 
necessary, the evidence is that it was given. The question of minority does 
not however really arise in the case. If Govind Chunder was only twelve 
years of age, the defendant’s case were false from tlie beginning. 

Mr. Doyne replied. 

Their Lordships’ Judgment was delivered by 

SipJ. Colvile .—This is an appeal against the decree of the High Couft of 
Calcutta, which, reversing a decree of the Subordinate Judge of Zilla Kajshahye, 
dismissed the plaintiff’s suit. 

The suit was brought by a Hindu widow, Jumoona Dassya, against her 
daughter-in-law', Bamasoondari Dassya, who was sued in her own right, and also 
ns the guardian of Giris [293] Chunder Mozooindar, whom she had adopted 
under an authority alleged to have been executed by her deceased Imsband. 
The object of the suit, which may be taken to be a suit between Jumoona 
Dassya and the infant adopted, was to set aside that adoption, and to 
have it declared invalid. Jumoona w^as the widow of Giy'u Pershad, w'ho 
died in the year 1851. He left, besides bil widow, two sons, Govind 
Chunder and Gopal Chunder, and three daughters. On his death-bed he 
executed a wasiutnamah, the effect of which was to constitute his widow 
the guardian of the two sons, and manager of his i)roporty during their 
minorities, with a direction that, on their attaining majority, the elder 
should take a nine-anna share, and the younger only a seven-anna share of 
his estate. Govind Chunder, the eldest son, died in the year 1853. He had, 
according to the custom of Hindus, been married in his father’s lifetime, whilst 
yet a child of tender years, to another child some years younger than himself. 
It is alleged on the part of the defendants that on his death-bed, the day before 
his death, he executed a document authorizing his widow to adopt a sc«i; and 
the truth of this allegation is the principal question in the cause. 

If the adoption stands good, the adopted son is not only entitled as actual 
possessor to the share of Govind Chunder, his adoptive father, but upon the 
death of Jumoona, will, if then living, become entity to take the share of the 
other brother, who died unmarried, and whilst still a child, in preference to the 
sisters of his father. On the other hand, if the adoption is invalid, Jumoona, 
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if she survives Bamasoondari. will beooiue entitled on the death of the latter to 
the share of her eldest soli. This contingent interest is the only loam standi 
which she has in the present suit; although the desire to strengthen the future 
and contingent olnims of her daughters may liave been an additional motive for 
bringing it.. ' 

Various questions were raised in the suit which are now of no moment. 
The only substantial issues are, first, whether Govind Chunder did execute the 
alleged authority to adopt; and, secondly, if he did so, whether he was by reason 
of his age capable of executing' such a document. 

[294] Their Lordships think it will be desii’able, in the first place, to come 
to a clear conclusion upon a question which has been vary much disputed in 
the cause, namely, the age of Govind Chunder at the time of his death, because 
it is one which bears upon both the issues to be now determined. It bears of 
course directly upon the latter of them, and it bears indirectly upon the former, 
inasmuch as the older Govind Chunder was, the more probable is it that he 
would desire to execute such a document as that in question. 

The contention in the present suit is, that although Bamasoondari was, at 
the time of her husband’s death, 11 or 12 years old, he was only between 13 
and 14 ; that there was not a difference of more than two years between them. 
That there can he any doubt now as to the age of Bamasoondari, is, their 
Lordships think, impossible, (.^.fter stating an admission of Jumoona that there 
was a difference of about four years between the age of Bamasoondari and that 
of her husband, his Loniship continued) ; The question of Bamasoondari’s 
age was solemnly tried and determined between her and her mother-in>law 
in the suit of 1860. The horoscope of Bamasoondari was then produced, and 
the'finding of the Judge made it iierfectly clear that she must have been, at her 
husband’s death, of the age of 11 or 12 years. The result of that suit, no 
doubt, has been the consensus of the witnesses on both sides in the present suit 
as to the age of Bamasoondari. But the effect of the admission of Jumoona 
remains, and there is no reason why we should come to any conclusion 
other than that the difference of age between Bamasoondari and her husband 
was that which was originally stated. Their Lordships, moreover think 
there is great force in the observations of Kkmp, J., a Judge admittedly of 
large experience as to native usages and customs upon this point. He thinks 
thac Hindu mai^riages are usually arranged so that there is a difference con- 
uderably more than one two years between the age of the husband and 
wife; and their Lordships think this is probable and reasonable. The 
foundation upon which marriages between infants, which so many philosophical 
Hindus consider one of the most objectionable of their customs, are supported, 
C29a] is the religious obligation which is supposed to lie upon parents of 
providing for their daughter, so soon as she is matwra tifre, a husband capable 
eff procreating children; the custom being that when that period arrives, tbe 
ipfant wife permanently quits her father’s house, to which she had returned 
^ehfter the celebration of the marriage ceremony, for that of her husband. 
Ti^refore, it is to be expected, botli fpr physical and moral reasons, that 
marriages should be arranged so that the huslmnd, when called upon to ceeeire 
his wife for permanent cohabitation, c should have ’ attained the full age of 
adolescence, .and also the age which the law fixes as that of discretion. 

!Hteir Lordsiiips, therefore, upon the evidence, have nodiffioidty in eoming 
to tbe conelusloB that Govind Chunder was, at the time of his death, of the 
age of 15 or 1€. and, therefore, of an age which, according to the law prevaleDt 
in Bengal, is to be regarded as the age of di.scretion. 
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(His Lordship then examined the evidence bearing on the execution of the 
authority to adopt, the conclusion being that the decision of the High Court 
was not to be disturbed. He then continued):— 

The only remaining point is that taken by Mr. Doyne, to the effect that 
although Govind Chunder may have been of the age of discretion‘according to 
the Hindu law as prevailing in Bengal, he was still a minor under the 2nd 
section of Reg. XXVI of 1793, and.that under the 33rd section of the prior 
Reg. X of 1793 he could not make the adoption without the consent of his 
guardian. The last-mentioned enactment prohij)its a disqualified proprietor 
from making an adoption, except with the sanction of the Court of Wards ; and 
it has been determined by the Sudder Court in the case cited, Amindmoyee 
Chowdrain v. Sheeb Chunder Boy (S. D. A., ISfifi, p. 218), a case which 
afterwards came here, though not on the same point {nee 9 Moore’s I. A., 287), 
that the prohibition applies equally to an authority to adopt and to an actual 
adoption. But the words of the 33rd section of Reg. X of 1793 would seem 
to confine its operations to persons who are under the guardianship of the 
Court of W’ards. And we have the judgment of MiTTER, J., to [296] the effect 
that where a minor is not under the Court of Wards, but has attained years of 
discretion according to the Hindu law, he is capable of executing such an 
instrument as this— Bajendro Narain Lahoori v. Saroda Soonduree Dabec (16 
W. R., 548). If then the case actually turned upon this point, their Lordships’ 
opinion would have been that Govind Chunder was not incapacitated from 
executing this instrument by reason of his not having attained the age of 18 
years. If, however, the consent of Jumoona was, as their Lordships think 
they must take it to have been, given to the execution of the instrument, the 
particular objection thus taken by Mr. Doyne would not arise. 

• 

Their Lordships have dealt with this case as if the question were one 
fairly open for trial between the parties. Tliey give no opinion as to what the 
effect of a decree in such a suit may be, wliether one in favour of the adoption 
is binding against any reversioner except the plaintiff, or whether, on the other 
hand, a decision adverse to the adoption woidd hind the adopted son as between 
himself and anybody except the plaintiff. All their Lordships can do on the 
present occasion is to say that Jumoona has not made out her right to have 
this adoption declared invalid, and they must humbly advise Her Majesty to 
affirm the judgment under apjjeal, and to dismiss this appeal w'th costs. 

Apj)eal dismissed.* 

.Agent for the Appellant: Mr. T. L. WHson. 

Agents for the Respondent: Messrs. Nickimoii, Prall and Nickinson. 

NOTES. 

C I. ADOPTION—BY MINOR-YALIDITY OP— 

(a) In (1879) 9 Cal., 863, the adoption was made l)y a minor after attaining ago of 

discretion. JfeZd it was valid. , 

(b) In (1890) 18 Cal., 69, adoption was actually performed by a minor widow, though 

* authority to adopt was given by •her deceased husband when of age. ffeld 

adoption valid. 

(c) In (1890) 18 Bom., 868, as no express authority is required in the Mahratta 

country for a widow to adopt, it was held that the adoption was valid even 
though her husband died at the age of 16 years a.s his authority to adopt can be 
inferred and if inferred, it will be valid. 


I CAIi,—2G 
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• • 

H. UyBHBKHIBIIS—HOW BAR SUITS BY, BIRDINO OK SUBBROOBR^ REYERSfOR. 
BBS— • • 

(o) In (1899) 28 AU., 38, it was held that as one reversioner does not elium through 
another reversioner, but only through the last full-owner, the right to contest 
an alienation or adoption by a widow, thougB barred as r^rds one reversioner, 
is not barred as against subsequent reversioners. 

See also (i900) 23 iU., 882. 

(S) But in (1905) 29 Mad., 890, F.B., it wasJield by a Pull Bench that suits questioning 
adoption stand on a quite different tooting from those impeaching validity of 
ah'enation and that a«suit brought by a reversioner disputing adoption must be 
held binding on the succeeding reversioners. 

IIL SEKBRAL- 

In (1888) 11 All,, '19i, the main case as regards the necos-sity to marry one’s daughter was 
by way of analogy referred to while discussing the question whether a Hindu son inheriting 
the self-acquired property of his father, is legally bound to maintain his prodecoased brother’s 
widow. 

In (1887) 11 Bom., 727, this case was referred to for the obiter dictum, that “ Positive law 
cannot bo extended by analogy or parity of reasoning.” There the question was as to what 
extent a ropre-sentative of a judgment-debtor was liable to the creditor.] 

[297] APPELLATE CIVIL. 


The IMh and 21st December, 1875 and 25th April, 1876. 

Present: 

Mr. .Justice L. S. .Jackson and Mr. Justice McDonell. 


Lokenath Ghose.One of the Defendants 

versus 

Jugobundhoo Roy.Plaintiff.* 

Lessor and Lessee- -Lease granted while Lessor is out of possession — 

• Bights of Lessee—Suit for 2 >ossession. 

A transfer of property, of which the transferor is not at the time of the transfer in 
possession, is not ipso facto void. 

Where a patnidar, while out of possession of the patni estate, granted a dur-patni 
thereof, held that the dur-patnidar’s suit against third persons, who were in possession of 
the estate, to recover possession would lie, it appearing that the plaintiff had paid an adequate 
oonsideration for the dur-patni, and that the dur-patni potla was not evidence of a contract 
to be performed in future on the happening of a certain C3.rti.igency, or that if it were so that 
the plaintiff had done all be was bound to do to entitle him to specific performance of the 
agreement by the patnidar. • 

The plaintiff sued for a declarat(pn of his dur-patni and char-patni rights 
in certain estates and for possession. He alleged that he hrtd obtained in 1276 
(1871) a dur-patni of an 8-anna share in the properties mentioned in the plaint 
from Grish Nanun Roy and Mohendro Narain Roy, the heirs of Bykunt Nath 

* kppeal Ko. 311 of 1874, against a deoree of tiie Subordinate Judge of ZiUa 

Moorshedabsd, dated tiie 30tb of June 1874. 
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Boy, the patoid^r of ihe said share ; that he afterwards granted a sepatni of one 
of the estatiM to one Krishto Bullubh Boy and again took from the latter a 
ohar<patni; and that, on attempting to take possession of the estates, he was 
opposed by the defendants, 

ft 

The defendants contended, amongst other things, that the rkrar of 1278 
from Grish Narain Boy and Mohendro Narain Boy in the plaintiff’s favour 
showed that the plaintiff's title h^d not become complete and that neither 
Bykunt Nath Boy nor his heirs Grish Narain and Mohendro Narain were ever 
the owners of the patni or in possession thereof, and that the plaintiff had never 
obtained possession of the estates granted in dur-patni. 

[am The original ikrar of 1278 was not forthcoming, but a copy was put 
in evidence which, so far as material, was as follows:— 

“ 3st. I shall pay rent for the dur-patni mehal from the date on which 
I shall get possession thereof, and within one month from the date of my 
obtaining possession, I shall pay the balance of the consideration money for 
which I have given a bond. If 1 fail herein, I shall pay with interest at the 
rate of one per cent, per month. If from any cause the crops of the entire 
mehal or of any portion of it are injured in the future, I shall get back from 
you with interest at the rate one per cent, per month consideration money in 
proportion to the injury which my interest will suffer, and you will also grant 
an abatement of rent in that proportion. 

" 2nd, From this time I shall pay out of the amount due to the zemin¬ 
dar whatever you have to pay into the Collectorate under assignment regarding 
the zemindar’s sudder rent as per towji of the mehals mentioned in the 
patni'potta and the profit which after deducting the same, you have to pay to 
the zemindar. If I do not get possession of the dur-patni mehals at present, 
you will pay me the rent which will be paid to the Collectoi-ate and the 
zemindar during the said period of dispossession, with interest at one per cent, 
per month from the amount which you will receive from other parties on 
account of wasilat for the period that I may be out of possession in my 
dur-patni time. If that be deficient you will pay me yourselves. After deducting 
from the said dur-patni rent the Collectorate rent of Bs. 5,223-5-5 and the 
zemindar’s profit of Bs. 2,731-10-7 mentioned above, which I shall pay from 
the date on which I shall get possession of tj;ie entire mohai, I shall go on 
paying you the remaining profit of Bs. 1,100. If I fail to pay the Collectorate 
and zemindar’s rent, and the mehal is consequently sold by auction, I shall be 
responsible for the loss or damages which will result therefrom. 

“ 3rd. If for obtaining possession of this property I or you have to 
institute any suit in the Court or in the Collectorate, I shall pay the amount 
of costs and you will pay me tliat amount. If the suit is decreed you will 
receive the costs which will be stated in the decree and the wasilat for the 
period of £399] dispossession, and if it is dismissed you will pay the coats 
which will be incurred by the opposite party and there will be no concern with 
me.” 

The plaintiff paid the consideration for the dur-patni partly in costs and 
partly by a bond, the due date of which had not arrived when this suit was 
brought. 

It was admitted on the part of the plaintiff that Grish Narain Boy and 
Mohendro Narain Boy were not in possession when they granted the duc-patnh 
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The first issue tried by the Subordinate Judge, and the only issue material 
for the purpose of this report, was ivhethor under the terms of the ikrar exe¬ 
cuted by Grish Narain and Mohendro Narain in favour of the plaintiff the 
plaintiff's suit for possession would lie. This issue he decided in the plaintiff's 
favour, holding that the rulings cited by the Qefendant, viz., Baja Sahib 
Prahlad Sen v. Budhu Sing (2 B. L. E., P. C., Ill, at p. 117; S.C., 
12 Moore’s I. A., 276, at p. 307) and Banee Bhobosoondree Dasseah v. Issur 
Ohunder Dutt (11 B. L. B., 36} did not.apply, the facts of the present case 
being quite dissimilar, and that he considered the cases of Pran Kristo Dey v. 
Bissumbhur Sein (11 W. E., 81) and Tara Soonderry Debyay. ShamaSoonderry 
Debya (4 W. E., 58) to be authority for the position that a transfer by one who 
has a right of possession, but who is not in jjossession, is not void on that 
account, and that in the present case there was no suggestion even that the 
plaintiff had not done all he was bound to do, and, as he had been distinctly 
empowered by his lessor to sue alone, that the transfer to him was complete, 
and that the present suit would lie. Having also decided the other issues in 
the plaintiff’s favour lie gave him a decree for possession of the half share of 
the several mehals. From tliis decision the principal defendant appealed. 

Baboos Qopal Lai Milter and Lucky Chxtrn Bose for the Appellant. 

Baboos Mohiny Mohun Boy, Gooroodoss Banerjce, and Ktshory Mohun Boy 
for the Eespondent. 

[300] The arguments raised and the cases cited appear in the judgment of 
the Court which was delivered by 

Jackson, J. (who, after stating the facts and the holding of the Subor¬ 
dinate Judge on the first issue tried as above, and briefly stating the findings 
on the other issues, continued):—In appeal the first point argued was that the 
Subordinate Judge ought to have dismissed the plaintiff’s case on the strength 
of the Privy Council Eulings cited by the (defendant) appellant. Great stress 
was laid upon the fact that Grish Narain and Mohendro Narain were admit¬ 
tedly not in possession at the time they granted the lease, which formed tlie 
basis of the plaintiff’s claim, and it was ixiinted out that the ikrar, dated 17th 
Assar 1278, clearly showed that the full payment of the consideration was 
contingent on the result of this litigation, and that thus the suit was eminently 
a speculative one. The rulings cited by the (defendant) appellant before the 
Subordinate Judge as well as Tara Sooiularee Chowdhrain v. The Collector o/ 
Mymensingh (13 jl. L. E., 49§), Bam Khclawun Singh v. Mussamut Oudh Kooer 
(21 W. E., 101), Boodhiin Singh v. Mtissamul Luteefun (22 W. E., 535), and 
Bishonath Dcy Boy v. Chunder Mohun Dutt Bistvas (23 W. E., 165), were 
referred to in support of the appellant's contention. Now the ruling in Tara 
Soondaree Chowdhrain v. Tiic Collector of Mymensingh (13 B. L. E., 495) only 
shows that where the vendor was a defendant in the suit, and the agreement 
was only to sell as much as was recovered, the suit could not be maintained as 
contrary to public policy. In the ruling in Ram Khelawun Singh v. M^issamui 
Oudh Kooer (21 W. E., 101), the principle laid down was that wherever a party 
executed a deed of sale of property not in his possession, this should beheld to 
be only a contract to sell. In Bhoodhun Singh v. Mussamut Luteefun 
(22 W. B., 536), it was ruled that an assignee of projjerty is not entitled to 
recover against bis assignor, on the fodting of a champertous contract, and that 
an assignee of property, whose assignor was not in possession when the assign¬ 
ment was made, [301] can only recover oven from the hands of third persons, 
upon showing that he should have a right to enforce specific performance of his 
contract against his assignor, if the property were to come back to the hands of 
the assignor. The ruling in Bishonath Dcy Boy y. Chunder Mohun Dutt Biswas 
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(23 W. B,, 166), lays down the proposition that alleged purchasers whose 
vendors were not in possession, and who pay nothing for what is said to have 
been sold to them, are not competent to maintain a suit for possession of the 
property in dispute. The ruling in Bajah Sahih Prahlad Sen v. Budhu Singh 
(2 B. L. B., P. C., Ill; S.C., 12 Moore’s I. A., 275) has been fully discussed by 
the Subordinate Judge. 

None of these rulings in our opinion apply to the present case. The present 
case was not brought for the specific performance of a contract, and there is 
nothing to show that the plaintiff has not performed his part of the contract. 
The contract may be a speculative one, but there ■ is nothing to show that the 
plaintiff purchased at a sum below the value of the thing sold. The stipulation 
in the ikrar, regarding the refusal of part of the consideration money in case of 
loss of the thing sold, tends to show that the price paid was adequate. There is 
nothing in the present case to show that the dur-patni potta was evidence of a 
contract to be performed in future on the happening of a certain' contingency, 
or that if it were so that the plaintiff has not done all lie was bound to do, if a 
suit for the specific performance of the contract wore brought. The ikrar in the 
present case shows that the transfer was in substance complete. Tlie warranty 
clause at the end of the first i)aragrapli shows not only that the consideration 
money was ])aid, but that under certain contingencies it would be refunded. 

In none of the cases I'elied on by the appellant has it been held that a 
transfer of property of which the transferor is not at the time of such transfer 
in possession would be ipso facto void. 

The rulings in Bikan Singh v. Mussamat Parhutty Kooer (22 W. B., 99), 
Chedambara Chetty v. lienja Krishna Muthii Vira Puchanja [302] Naiker 
(13 B. L. B., 509), and Gungahurry Nuiidcc v. Baghubram Nundcc (14 B. L. B., 
307) point to a contrary conclusion. In the first of these cases it was ruled 
that where a conveyance of property was made by a person who had been in 
possession and enjoyment for years before, and he was wrongfully ousted, the 
conveyance gave a right to sue for immediate possession. In the second tht3 
Lords of the Judicial Committee of the Privy Council pointed out that the statute 
of champerty has no effect in the mofussil of India ; they held that the true 
principle was that stated by Sir Barnbs Pbacock, viz., that the Courts in India 
administering justice in accordance to the broad principles of equity and good 
conscience, will consider whether the transaction is merely the acquisition of 
an interest in the subject of litigation bond fide entered into, or whether it is an 
unfair or illegitimate transaction got up merely Tor the purpose of spoil'^or of 
litigation, and carried on for corrui)t or other improper motives. 

In the third the ruling was still stronger ; there it was distinctly held that 
delivery was not necessary to complete the title of the vendee; further, that 
this was the general rule in India, and that under the Hindu law a well-defined 
usage acquires the force of law. Considering, therefore, that the latter rulings 
support the view taken by the Subordinate Judge, vve hold that in the present 
case the plaintiff had a right to bring the suit. 

(Ilis Lordship, after deciiHng the remaining issues in the plaintiff ’s favour, 
dismissed the appeal with costs.) • 

Appeal dismissed. 

NOTES. 

£ It was bold in tlio Bombay catios of (1882) 6 Bom. 880 P. B. and (1877) 2 Bom. 209 that 
delivery of pos«6s.sion of the property sold is under Hindu Law essential to complete the title 
of the vendee and this decision wa.-, observed upon as not in conformity with the Privy 
Council rulings.] 
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[303] PEIVY COUNCIL. 

The, 1st aiid 'Jiid December, 187f>, and 5th February, 1876. 


Present: • 

Sir *J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, and 

Sir B. Collier. 

The Mayor of iLyons.Petitioner 

versus 


The Advocate-General of Bengal and others. 

[On appeal from the High Court of Judicature at Fort William in BengaL\ 

Charitable Gift—Failure of Object —Cypres performance. 

The doctrine of cupre.i as applied to charities rests on the view that charity in the abstract 
is the substance of the gift, and the particular di.siiosiMon merely the mode, so that in the eye 
of the Court, the gift, notwithstanding the particular disposition may not be capable of exe¬ 
cution, suhsists as a legacy which never fails and cannot lapse. 

It cannot be laid down as a general principle that the cypres doctrine is displaced wbero 
the residuary bequest is to a charity, or that among charities there is anything analogous 
to the benefit of survivorship, since cases may easily bo supposed where the charitable object of 
the residuary clause is so limited in its scope, or r'*quires so small an amount to satisfy it, that 
it would be absurd to allow a large fund bequCcithed to a particular charity to fall into it. 

Pn the failure of a specific charitable bequest, jurisdiclion arises to act on the cyjtres 
doctrine, whether the residue bo given in charitv or not unless upon the construction of the 
will a direction can bo implied that the be(|uest if it fails should go to the residue. 

In applying the cypres doctrine, regard may be had to the other objects of the testator’s 
bounty, but primary consideration is to be given to the gift which has failed, and to a search 
for objects akin to it. The character of a charity as being for the relief of misery in a parti¬ 
cular locality may guide the Court in framing a cypres schom ‘to benefit that locality. 

Unless the cypres scheme framed by the lower Court bo plainly wrong, a Court of Appeal 
should not interfere with it. 

Apfeal fr«wn an onion of tho Higli Court at Calcutta (Kemp and 
PonIifen, JJ.), dated tho 10th Soptomher 1873, and tnado in certain causes ins¬ 
tituted for tho purpose of administering the trust of the will of General Claude 
Martin. 

General Claude Martin was a Major-General in tho service of the 
Honourable East India Company, and a native of Lyons in tSM] Franco. He 
died at Lucknow, in the territorie.s of the King of Oude, in the East Indies, on 
the 30th September 1800, lo.'iving a will bearing date the 1st January of that 
year, and being then possessed of per.sonal property to a largo amount and also 
of houses and lands in Calcutta and other parts of India. 

The said will contained, among others, the follovying dispositions :—A gift 
of Es. 6,000 per annum for the roleas5 of prisoners for debt in Calcutta, and a 
gift of Es. 1,000 per annum for the relief of such prisoners : a similar gift of 
S«. 4,000 per annum for the liberation of poor prisoners in Lyons : a like gift of 
Es. 4,00(> per annum to liberate prisoners for debt in Lucknow; three bequests 
to found charities at Calcutta, at Lyons, and .at Lucknow, respectively, and a 
gift of the residue equally between the said three charities. With reference to 
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the gift in favour of the Lucknow prisoners, tiio will directed that if it should 
fail the fund should remain to the estate. « No simihir direction was given in 
respect of the gifts in behalf of the Calcutta or Lyons prisoners. The articles 
of the will in which these dispositions are contained are set forth in tlieir 
Lordships’ judgment. The 28th article contains the bequest for the I’elease 
and relief of prisoners in Calcutta, in reference to which the question involved 
in this appeal has arisen. 

On the 3rd August 1865 a petition was presented to the High Court hy the 
Advocate-General of Bengal, in which it was stated that the bequest to prisoners 
in Calcutta had become obsolete, and had not been acted upon for a considerable 
time by reason of the change in the law relating to imprisonment for debt, and 
that a fund of Rs. 3,50,000 had accumulated, and a scheme was proposed for 
the application of such accumulated funds. The scheme was subsequently 
adopted by the Court, and an order passed confirming it on 2nd March 1866. 
The order now on appeal was made in a petition from the Mayor of Lyons 
presented to the High Court on 30th June 1873, which pra>ed, among other 
things, for a declaration that the bequest in clause 28 of the will had failed, and 
that the sums standing to tlie credit of the accounts fur the release and relief of 
prisoners under the order of 2nd Marcli 1866 fell into and formed part of the 
residue of the testator’s estate. 

[305] The petition of the Mayor of Lyons came on to be heard before the 
High Court, and hy the order made on tlie said petition on the 10th of Septem¬ 
ber 1873, it was among other things ordered that the prayer of the petition of 
the Mayor of Lyons, so far as it related to tlio bequest in article 28 of the wdll 
of the said testator, be refused, and it was declared that the charitable gift in 
the 28th article of the said will was an absolute charitable gift capable of being 
applied cyprds, and that the Mayor of Lyons, as one of the residuary legatees 
under the said will, was not entitled to any part of tiie trust funds appropriated 
to such gift. 

The grounds on which the Judges of tlie High Court proceeded in passing 
this order are thus stated in their judgment: — 

“ The contention of the Mayor of Lyons before us by his Coxinsel, Mr. 
Goodeve, was that under the bequest in article 28 of the will, the ciiaritable 
intent of the testator was particular and not general, and that the particular 
object having failed by the virtual abolition of impfisonmont for"debt, tlie subject 
of the bequest fell into the residue. As authoi-ities for this contention, Mr. 
Goodeve cited the oases of which Cherry v. Mott (1 My. & Cr,, 123) is the lead¬ 
ing authority, and the principle of which cases has lately been approved of by 
the present Lord Chancellor in the case of Chamherlayne v. Brockett (L. R., 
8 Ch, Ap., 206). But we are of opinion that in the bequest in article 28, the 
charitable intent of the testator was general and absolute, and that the speci¬ 
fication of imprisonment attached to it and w'hich, from an altered state of 
circumstances, brought about by changes in the law which the testator did not 
foresee, and by the practical abolitioji of imprisonment for debt, no longer 
applies, was merely intended as a convenient badge of description to discover 
the most necessitous of a large class, vi^., the honest poor of Calcutta, hut we 
think such intention cannot fail while that class of objects continues to exist. 

We should have been of this opinion even if the case had been untouched 
by authority, but in fact it is amply covered by authority. There is the well- 
known case of The Attorney-General v. The Ironmongers’ Company {2 My. 
& K., 676: 1 Or, & Ph., 208; 10 01. & F., 908), which was reported in 


207 



I.L.R. 1 Cal. 306 


THE MAYOR OP LYONS V. 


several stages. In that case the charitable gift was for the redemption of 
Christian captires in JJarbary, a gift which wholly failed beoauso, by the 
events whicli [306] had happened since tlie death of the testator, there were 
no such captives for whose benefit it coiil(3 be bestowed, and notwithstanding 
that, it was held tiiat the fund was dedicated generally to charity, and that 
it could be applied cypris. 

Again in the case Ev parte Governor.^ of Christ'a Hospital (L. E., 8 Ch. Ap., 
199), the Attorney-General in England liad applied to the Court for the settle¬ 
ment of a scheme, with respect to several charitable funds which were vested 
in the Corporation of London, and tliirtv-six otlior sets of trustees being city 
companies, churchwardens, and overseers of parislios and others, who nearly all 
appeared and opposed the application. The object of these charities was the relief 
of poor prisoners for debt. The cliarities had been founded at diffei'ont times 
in the course of the 17th and IHth centuries witli an income atnouncingin the 
aggregate to £‘2,670 a year. At the time the ,\ttornoy-Goneral applied to the 
Court, the funds were either accumulated by the trustees or ap])liecl by them to 
puriioses which they considered cyprAs to the original gifts. In that case Vice- 
Chancellor Bacon hold, and his o]jinion was confirmed by the Court of 
Appeal, that the gifts were absolute cliaritablo gifes and tliat they could be 
applied cypres. 

Wo therefore think that the cliaritable gift in tlio 28th clause of the will 
was an absolute charitable gift capable of being apjdiod cj/prrs, and consequently 
that the Mayor of Lyons, as one of the residuary legatees under tlio will, has no 
claim whatever to any part of tlio trust funds appropriated to such gift. But the 
Mayor of Lyons has further objected that notice of tlio proceedings of 1865 
ought to have been given to him as one of the residuary legatees, to whicli I am 
by no means disiiosed to assent; and it has been argued on his behalf that if 
notice ought to have been given to him, ho is entitled now to reopen the matter 
and to show that the apidication of the jirisonors’ funds authorized by the order 
of 1866 was not nroporly cyprAs. I think it clear that he cannot do so under 
thepresenfrpetition, which prays tliat those funds should be dealt with and divided 
as residue ; nor do I hold out to him any hojies of success if he should apply 
under a differently framed jiotitioii, because it seems to me and also to my 
learned colleague that if the scheme which was confirmed in March 1866 could 
by any possibility be reoiieriod at all, the terms on which it would be reopened 
would be that the application* of the whole of these funds should be confineti to 
the city of Calcutta. The gift was for the benefit and for the release from 
prison of poor debtors in [307] Calcutta, amongst whom poor officers and other 
military men were to be preferred : that class of persons still continues to exist, 
although imprisonment for debt has been virtually done away with ; and we are 
both of opinion that if any alteration could be made in the scheme, no benefit 
would result to the Mayor of Lyons. 

After reading the remarks of Bacon, Y. C., in the case of the Governors of 
Christ's Hospital after it loft the Appeal Court and came before him for 
confirmation of the scheme proposed * by the Attorney-General, the learned 
Judge continued : —“ It seems to me that if the scheme of 1866 could possibly 
be reopened, tho|p observations would be very pertinent to any other applica¬ 
tions of the funds ; and, if these observations are jxjrtinent, it is clear that the 
Mayor of Lyons would have no claim to any portion of the funds which were by 
the testator dedicated to the honest poor of Calcutta. We, therefore, think 
that, with respect! to these funds, the petition of the Mayor of Lyons wholly 
tails.” (L. E., 16 Eq., 129, see pp. 146, 147, 148 and 149.) 
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Agmnsfe the order passed by the High Court in so far as it relates to the 
bequest in Article 28 of the testator’s will, the Mayor* of Lyons brought, the 
present, appeal to Her Majesty in Council. 

Mr. Cowie, Q.C., and Mr.* Hemming, Q C., for the Appellant:—Where the 
residuary bequest is to a charity, the doctrine of cyprAs disposition of charitable 
legacies is inapplicable. The object of the doctrine is to save for charity what 
otherwise would be taken from charity : see Jarman on Wills, Vol. I, pp. 223, 
224, and see the cases of Moggridge v. Thackivell (7 Ves., 36, and 13 Ves., 416), 
and Gary v, Abbott il Ves., 490). Where the residuary beciuest is to a charity, 
there is no occasion to have recourse to cypres. It cannot be applied to take 
from a charity contemplated by the testator, and to give to another charity 
which he did not contemplate. There is no instance of such a case. 

The Cyprus doctrine does not apply in the present case by reason of the 
special’provisions of the will. The broad object of the testator was to found 
tliree charitable institutions or colleges at Lucknow, Calcutta, and Lyons, and 
to make these [308] the principal objects of his bounty. The testator did not 
contemplate the possibility of his bequest in favour of poor debtors in Calcutta 
failing from default of objects; but had lie done so, it may be presumed that ho 
would have provided, as he did in tiie similar bequest to poor prisoners at 
Lucknow, that in case of failure the gift should remain to the estate, and go to 
increase the funds of the tliree great charities which he had made residuary 
legatees. 

The orders passed by the Courts in dealing with the will in the previous 
proceedings arising out of it have determined the appellant’s right to share in 
the fund'set free by the failure of the bequest to tiie Calcutta prisoners. This 
was the etfeot of the general declaration as to tiie disposition of the surplus 
funds among the three colleges, made by the decree of the Supreme Court of the 
28rd February 1832, whicli was not disturbed on appeal, and was afterwards 
carried out under the decree of the same Court, passed on the 31st August 1840, 
and-the subsequent decree of the 28th February 1849. In the previous appeal 
hy ihe Mayor of Lyons V. The East hulia Cmnpany (l Moore’s LA., 175, sec. 290), 
tlie Judicial Committee had to consider whether the gift to found tiie college 
at Lucknow could be cai-ried into effect, and, if not, what w’as to be done with 
the fund left for that purpose. In delivering their Lordships’ judgment. Lord 
Brougham said that on the authority of o\\.»q^^oI Attoniey-Cipneral v. Bishop 
of Llandaff (not reported), and Attomejf-General v. The Ironmongers' Company 
(2 My. & K., 576), “it was clear that tho other two charities must take if the 
gift failed as regards the third.’’ 

Assuming that a cyprd.s application of this fund is admissible, the actual 
scheme is an improper one. The bequest was for the relief and release of 
poor honest debtors. The scheme is in the first place for the relief of criminals 
on their release from jail. This is not a purpose akin to tiie intentions of tho 
testator. The scheme then distributes the surjilus fund between Calcutta and 
Lucknow. If Lucknow is to share the gift, there is no reason why Lyons 
should be excluded. 

[309] Mr. Cotton, Q.C., and Mr. Macnaghien for the Kespondents;— 
The principle of distribution in the will is to confer two kinds of benefit on each 
of'the tJiree towns, Lucknow, Calcutta and Lyons. Each is to have a school 
and relief for poor prisoners for debt, and the schools are to he the residuary 
legatees. The gift to the Calcutta prisoners having failed, the appellant asks 
that ik may be treated as residue, and a share of it given to the school at Lyons, 
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He contends that, whore the residuary bequest is to a charity, the doctrine of 
cypris does not apply, since the - only object of cypr&& is to save for charity 
what otherwise would be lost to charity. This is an inadequate conception of 
the principle on which the doctrine of cypris rests. Cyprus does not direct a 
perforraance in accordance with the general intSntions of the testator, but as 
nearly as possible in conformity with the nature of the particular gift which 
has been defeated, and it is to be apjdied whether the residuary is a charity or 
an ordinary legatee. On the failure of a charitable gift it does not fall into 
residue unless the will so directs. In the present will there is a provision that 
on the failure of the gift for relief of the Lucknow prisoners it shall fall into 
the residue, but there is no similar direction in respect of the similar gifts to 
Calcutta and Lyons, and no indication of any intention that such should 
be the case. The principle on which the doctrine of cyprds rests is that 
expressed by Lord Eldon in the cases oi Moygriclge v. Thackwell (7 Ves., 36), 
and iltlls V. Farmer (19 Vos., 4H2 ; S.C., 1 Meri., 55), namely, that where a 
testator has shown that charity is the substance of his gift, and a particular 
disposition merely the inode, the failure of the particular mode is not to 
hinder the substantial gift to charity being carried out: see also Ex parte 
Governors of Christ's Hospital (L. R., 8 Ch. Ap., 199). In the present case the 
testator’s plain intention was to give to charity. The case consequently w^as 
not governed by the rule laid dowm in Cherry v. Mutt (1 My. & Cr., 123) and 
Chamherlayne v. Brackett Uj. H., 8 Ch. Ap., 200), to the effect that where the 
testator has a particular object in view' and not a general charitable [310] 
intent, the gift, if its objects fail, will not be applied cypres, but wdll fail 
altogether. 

The appellant's contention that his right to a share in the gift to the 
Calfiutta prisoners had been determined by previous decrees is not supported 
by the terms of these decrees, wliicb did not, in fact, deal with the matters now 
in question. The remarks which have been cited from Lord Brougham's judg¬ 
ment in the previous appeal were not necessary for the decision of the case as 
it then stood. They express the erroneous view of the doctrine as to cypris 
which Lord IlKOUGiiAM then entertained, and wliich he had similarly expressed 
in tlie earlier stage of the case of the Ironmongers' Ctmipany v. The Attorney- 
Genet al (2 i\Iy. (V: K., 576). Tliat view was con'oetod at a later stage of that case 
(10 Cl. & Fin., 908). Ttie cases of Fisk v. Attorney-General {h. R., 4 Eq., 521) and 
Re Ashton’s Chanty (27 Boav., 115) are opposed to the view that cj/pres w’ill not 
apply where the residuary bequest is to a charity. 

In liis petition the ai)])eliant claimed as a residuary legatee for a lapsed 
legacy. Assuming that position ho has no locus standi to ask for a reform of 
the cypris scheme approved of by the High Court. It has been laid down in 
the Ironmongers' case that a Court of Appeal ought not readily to interfere with 
the discretion exercised by tiie Court below in framing a cypris scheme. In 
the present case there are reasonable grounds for limiting the benefit of the 
scheme to India and excluding Lyons, 

Mr. Ilerrminq in reply. • 

Their Lordships took time toi consider their judgment which was 
delivered by 

Sir M. E. Smith ,—The questions in this appeal arise upon one of the 
bequests in the will of Major-General Claude Martin, whereby he gave the 
annual sums of 6,000 rupees and 1,000 rupees to be applied respectively to the 
discharge and relief of poor debtors detained in prison in Calcutta. [SiiJ The 
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residue oi his large property the testator bequeathed, in the special manner 
more particularly stated hereafter, to increase the funds of certain charitable 
establishments which, by previous clauses in his will, he had founded in 
Calcutta, Lucknow, and the City of Lyons, in Franco, The bequests to 
poor prisoners in Calcutta" having failed by reason of the ^abolition of 
imprisonment for debt, the point to l)e considered is, whether these gifts 
are to bo dealt with by the Court upon the princiide of a cyprds ap 2 )ljcation of 
them, or whether, as the appellants contend, they fall into the residue, so as 
to increase the endowments of the throe esteiblisiiincnts above referred to. 

The testator was a Frenchmati, born in Lyo’ns. He entered tiio military 
service of the East India Company, and attained tlio rank of Major-General. 
With the sanction of the J3ritisli Governinont lie afterwards took service under 
the Euler of Oudo, and resided at Lucknow, where lie died in Septombor 1800. 
The will, dated the 1st .January 1800, was composed and written l)y the testa¬ 
tor himself in English, a language of which, it a])pears, lie had only an imper¬ 
fect knowledge. It contains numerous bequests, comprised in thirty-four 
articles or clauses, and l\as been the suh]ect of many suits and much litigation. 
Several questions arising upon it, and notably tlie question whether the 
English law relating to aliens had been introduced into British India, were 
determined by this Committee on appeal in 1830. The judgment was deliver¬ 
ed by Lord Brougham, and some passages of it will hereafter be referred to. 
The general history of the suits will be found in Mr. Moore's full rojiort of 
the case. {The Mayor of Lyons v, The East India Company, 1 Moore’s I. A., 
175). 

By the will in question the testator bequeathed his property, which ho 
valued at upwards of thirty lakhs of ruiioos, jiartly to individual legatees, and 
more largely to various charitable objects. The most prominent of the cfiari- 
ties were the institutions be founded in Lucknow, Calcutta, and Lyons for 
educational and other jiurposcs, his desire being to perpetuate his memory in 
those cities. The purposes are not precisely alike in the three cities, owing 
to the different conditions of the countries to which they belong. The bequest 
to Calcutta is found in tsiaj the ‘24th Article of the will; that to the City 
of Lyons is contained in the 2oth Article, and is as follows:— 

“ I give and bequeath tho sum of '200,000 sicua rupeoh to bo depobitod in the most secure 
interest fund in the town of Jj>ons in Franco, and tho Magi-.triitos of that town to have it 
managed under their protection and control; tliat above-mentioned suinis to be placed, as I 
said, in a stock or fund bearing interest, that iiitoro.st is to sieve to establish an institution 
for tho public benefit of that town ; and the Academv of L\ons arc to devise tlie best institu¬ 
tion that can bo permanently supported with the interest accruing of tho above named sum ; 
and, if no bettor, to follow tho one dovKed in the Article '21 as it Lucknow ; tho institution 
to bear the name of Martiniero, and to h.ivo an msoriptioii made at the liouhc of tho institu¬ 
tion, mentioning the same title as tho one of Calcutta, and tins institution to bo establish oil 
at the Place of St. Pierre, St. Sifuriiiu bomg where I have boon ehristoned—there at th.at 
place to buy or build a houso for that purpose; and to marry two girls every jear, to each 
200 livros tournois, besides paying about 100 livres for the marriage and feast of each of 
those who married: or if the institution,* such as the Lucknow one, educating a certain 
number of boys and girls, thou they are to liav^a sermon and a dinner for tlio school-boys 
and those that are married, and they are to drink a toast in memory of tho institutor; 
and a medal is to ho given of the value of .50 livres, with a jiremium in cash or in kind, 
to be about 200 livres, to the boy or girl that has been tho most virtuous, and behaved bettor 
during the course of the year; and also to have a premium of tho value of 100 livres for the 
second that behave better, and also a third premium of about GO livros for the '.bird that 
behave better. I am in hope that tho "Magistrate, of the town will protect the institution ; 
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and in caso tho sum above allowed of 200,000 sicca rupees is not sufficient for a proper 
interest to support the iusixtution, and buying or building the house, then I give and 
bequeath an additional sum of 50,000 sicca rupees, making 250,000 sicca rupees. One of 
my male relations residing at Lyons may be made administrator or executor, joined with 
any one appointed by the Magistrate to bo manager of‘the said institution; and these 
managers are to have an economical commission for their trouble, taken from the interest of 
the sum above mentioned. I also give and bequeath the sum of 4,000 sicca rupees to be paid 
to the Magistrates of the town of Lyons for to liberate from the prison so many prisoners 
as it may extend, such that arc detained for small debt; and this liberation is to be made 
the day of [3133 month I died, as that the remembrance of the donor may be known, and 
my name, Major-General Martin, is the institutor ; and as given and bequeathed the sum of 
4,000 sicca rupees for to liberate some poor prisoners as far as that sum can aflord it. This 1 
mention to have it made known, as that if noglc^tod, that some charitable men may 
acquaint the Magistrate of the town of Lyons, iw) that they might oblige my executor, 
administrator, or assigns, to pav the sauiu above said, and be more regular in their pay¬ 
ments.” 

It ia to bo ol)served that this 2otli Article contains the gift of an annual 
sum of 4,000 rupees to he paid to the Magistrates of Lyons to liberate poor 
prisoners detained for debt. 

The analogous gift in favour of poor prisoners in Calcutta, which forms 
the subject of the present appeal, is not in like manner included in Article 24, 
containing the principal bequest to that city, but ia found in a separate article 
(the 28th), which is as follows :— 

" I give and bequeath the sum of 5,000 sicca rupees to be paid annmUly to the 
Magistrate, or Supreme Court of Calcutta, or to Government. This sum is to servo to pay the 
debt t>f some pbor honest debtor detained in jail for .small sum, and to pav as many small debts 
and liberate as many debtors as the sum can extend. This liberation is to bo made the day 
and month, I died, as a commemoration of the donor ; and as being a soldier, 1 would wish to 
prefer liberating any poor officers or other military men detained for small debt preferable to 
any other. And I also give and bequeath the sum of 1,000 sicca rupees to be paid yearly, and 
to mako a distribution of it to the poor prisoners remaining in jail on the same day as the one 
mentioned above, both sums making G,000 ru]iecs every year.” 

The material part of the 33rcl Article, which contains what may be treated 
os a residuary disposition, is in the following terms :— 

"•After all accounts being scttfhd, and sum insured for the interest for the payment of the 
several monthly pensions, and the several payment of gift and others, as also the several 
establishments, if a surplus abo«re 100,0001. sterling, or about 10 lacs of sicca rupees, remain 
of my estate, that above surplus of 10 lacs of sicca rupees is to bo divided in such a manner as 
to increase the several establishments of Calcutta, at Lyons, and Lucknow, as that they may 
be permanent and exist for ever. Besides the sum allowed for finishing all the building, and 
other of [314] Constantia House, which I suppose may amount to ‘200,000 sicca rupees, I also 
give and bequeath the sum of 100,000 sicca rupees for the support of the college and other 
schools, to ba regulated as the Calcutta establishment, as per Article ‘24, as also as the establish¬ 
ment at Lyons, Article 25, the gift for the poor Lucknow, to be coiiduoted as mentioned in 
Article 23. I also give and bequeath the sum of 4,000 sicca rupees to be paid annually for to 
liberate as many prisoners for debt at Lucknow as it may cxteifd, and if none, then that sum 
is to remain to the estate ; any sum remaining is to be placed at interest for to accumulate, 
and improve the several estafalisbmonts and concerns of Indigo.” 

This article, it may here be remarked, comprises a gift of 4,000 rupees, to 
be paid annually to liberate poor .prisoners for debt at Lucknow, but with a 
direction, that “ if none, that sum is to remain to the estate.” 
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Without goiog into the details of the suits, it will be convenient to refer 
generally to the proceedings relating to the fund now In dispute. 

It appears that by an order of the Supremo Court of Judicature at Fort 
•William of the lltb Novembej: 1802 made in the cause of UvedaU v. Palmer, 
a scheme which had been settled by the Master for the administration of the 
charities for the release and relief of i)oor prisoners at Calcutta, was confirmed 
by the Court, and funds to satisfy these charities were, by orders of the Court, 
transferred to the credit of two accounts entitled respectively, “ Distribution 
of General Claude Martin’s Fund for the Itelease of Prisoners,” and “Distribu¬ 
tion of General Claude Martin’s Fund for the Belief of Prisoners.” 

The above orders are not found in tlie Record, but their existence was 
admitted by the Counsel, and the substance of them is stated in the petition of 
the Officiating Advocate-General of the 3rd .Vugust IHfJ.'i, and in a previous 
decree of the 31st August 1840. It also appears that the income of those 
funds, in excess of what was required for poor i)nsoners, had accumulated, and 
at the date of the petition of the Advocate-Gonoi'al above referred to, the fund 
amounted in the aggregate to about 351,000 rupees. Tliis petition, after 
stating that for many years past, owing to the i)as3ing of laws for the 
relief of insolvent debtors and other causes, the existing scheme “ had 
[848] become obsolete,” submits that there were useful charitable objects of a 
kind not very different from those contemplated by the testator, and also 
charitable objects of other descriptions which the testator approved and made 
the subjects of other bequests, towards which the income of the funds might 
now be beneficially applied ; and prays to be at liberty to submit a scheme for 
the application of the funds “in lieu and supersession of the former schemes.” 

On the 3rd August 1865 an order was made on this petition as prayed. 
This was done without citing the Mayor of Lyons ; and in making it the Court 
evidently assumed it had power to deal witii tlioso funds on what is called the 
cyprds principle. 

A scheme was accordingly settled and confirmed by an order of the Court 
on the 2nd March 1866. This schomo provides, in substance, that a sum of 
150,000 rupees, representing an annual income of 6,000 rupees, should be 
reserved in an account, to be headed, “ The Account of General Martin’s Fund 
for the Release and Relief of Prisoners ; ” the income of which was to be 
applied by the visiting justices to assist convicts who liad condivjted themselves 
properly in prison upon their discharge ; and that the corpus of tbo fund, after 
reserving tlie above sum of 150,000 rupees, should bo applied as follows, viz .; 
that one lakh of rupees should be transferred to the credit of the Governors 
of the Calcutta Branch of La Martiniiie, and the residue (amounting to nearly 
a lakh of rupees) after paying the costs of those })rocoedings, should be trans¬ 
ferred to the credit of the Lucknow Branch of La Martiniiro for the general 
purposes of these institutions respectively. ” Some special directions also were 
given regarding the disposition of the fund transferred to Lucknow. 

It will be convenient to mention hero what has been done with respect to 
the charities for tbo liberation of poor prisoners in Lyons and Lucknow. With 
respect to Lyons, it was declared by the ^eoreo of the 23rd February 1832 (and 
this declaration was not disturbed on the appeal, in 1836), " that a sum suffi¬ 
cient of satisfy the bequest of 4,000 rupees to be paid annually for the liberation 
of prisoners at Lyons, together with the accumulation of interest since testa¬ 
tor's death hod l>oen [316] fully paid to the Mayor and Commonalty of Lyons.” 
It appears therefore that this fund, instead of being carried to an account in the 
causes, as was done with the Calcutta fund, was, before the year 11^32, paid 
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over “ fully ” to the Municipality of Lyons, and that the administration of it 
has since taken place without anycontrol by the Court, 

With respect to Lucknow, the decree of tlie 23rd February, 1832, declared 
that it being impossible owing to tlie form of (lovernment at Lucknow and 
other causes to give effect to the gift in favour of poor prisoners at that place, 
the bequest was void. This declaration relating to the gift to poor prisoners of 
Lucknow was not disturbed on appeal, and the residue was increased by the 
amount which would have been yoquirod’to satisfy it. No objection appears 
to have been made to the Lucknow gift going into the residue; but it is to be 
remembered that in the clause of the will relating to tliis legacy it is expressly 
directed that in case of failure “ the sum is to remain to the estate,” 

The order of the 2nd March IBGG, confirming the scheme for the appli¬ 
cation of the funds in dispute, appears to have been unquestioned until 1873, 
when the petition of the Mayor of Lyons, which gives occasion to the present 
appeal, was filed. The petition (dated 21st June 1873), after stating the facts, 
and asking relief with respect to other sums which was granted in the Court 
below, prays that it might bo declared that the bequests in the 28th Article of 
the testator’s will had failed, and that the sum standing to the credit of the 
accounts for the release and relief of prisoners at the date of the order of the 
2nd March 1866, fell into and formed jiart of the lesidue of the testator’s 
estate. It also ])rays for relief consequent on this declaration, to the effect that 
this amount with the accumulations should be ascertained and carried to the 
general credit of the causes, and divided between the petitioner and the other 
residuary legatees. 

The Judges of the High Court, in a judgment fully stating their reasons, 
whilst granting relief to the petitioner on other matters, refused this prayer, 
and inserted in their formal decree a declaration containing the ground of their 
refusal in those [317} terms : —“ Tliatthe charitable gift in the 28th Clause of 
the will was an absolute charitable gift, capable of being applied cypres ; and 
that the petitioner, the Mayor of Lyons, as one of the residuary legatees under 
the will, is not entitled to any of the funds appropriated to that gift. 

It is to be noticed that the only (piestion raised by the petition is, whether 
the appellant, representing the city of Lyons, is entitled as one of the residuary 
legatees to a share of these trust funds, as having fallen into the residue. 
Whether the Martiniiro establishment of Lyons should have been included in 
the distribution provided bjf the scheme ordered by the Court is a diti'orent 
question, which is not raised by the petition. 

Three points were made at the bar bv the a})pellant’s Counsel. 

1. That the doctrine of cyprf-.s disposition of charitable legacies is inappli¬ 
cable where tho residuary bequest is to charity. 

2. That if this bo not true as a general propositio!i, tho doctrine is 
inapplicable to the particular case, by reason of tho si)ocial provisions of General 
Martin's will. 

3. That the previous decrees have determined the question in the 
appellant’s favour. 

r. The appellant’s Counsel did not dispute tho general doctrine, and there 
is no doubt that although strongly disapproved of by Lord Eldon, it was in his 
time so firmly established, that this groat Judge felt himself bound, contrary to 
his own opinion, to give effect to it. But their broad contention was that 
there was no room or necessity for the interposition of tho Court where the 
residuary bequest is to charity, and they sought in the reason of the rule the 
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grounds for supporting this distinction. Tlie rule, they said, was founded on the 
presumption that although the gift migliC he to if particular charity, the 
intention was to give to charity generally, and the Court, therefore, when the 
particular disposition could not be carried into effect, undertook to make a 
cypr&s application of the fund*in order that charity should not bo disappointed. 
The reason of the presumption, it was said, being to prevent funds given to 
charity from falling to residuary legatees or next-of-kin, and so disajipointing 
the general intention of charity, altdgother failed, [3183 and loft no foundation 
for the interposition of the Court wliere the bequest of tlio residue itself was to 
charity. Why, it was asked, should the Court interfere to intercept a fund 
falling into a residue devoted to charity, substituting its own discretion for the 
testator’s ? 

The question tlius raised does not seem to have been distinctly before the 
Courts in any of the previous decisions ; liut their Lordsliijis, after fully 
considering the argument, are unable to perceive satisfactory grounds for such a 
limitation of the cypr^H doctrine : certainly not a.s a limitation aijplicablo 
generally to all cases in wliich the residuary bequest is to charity, whatever its 
kind and nature may be. The principle on which the doctrine rests appears to 
be, that the Court treats charity in the abstract as the substance of the gift, 
and the particular disposition as the mode, so that in tlie eye of the Court, the 
gift, notwithstanding the particular disposition may not bo capable of execu¬ 
tion, subsists as a legacy which never fails, and cannot lapse. 

This seems to be what Lord Lldon understood to he the effect of tlie 
decisions, from the following passage of bis judgment in Mills v. Farmer (as 
reported in 19 Ves., 486). 

“ With regard to charity, therefore, without going through all the cases, 
which 1 examined with great diligence in MoQyridgc. v. 2'liachrcll, a case that, 
bound by precedent, I decided ns much against my inclination as any act of my 
judicial life, I consider it now ostaldishod, tliat although tiie mode in which n 
legacy is to take effect is in many cases with regard to an individual legatee 
considered as of the substance of the l<*gacy, where a legacy i.s given so as to 
denote tliat charity is the legatee, the Court does not liold that the inodo is of 
the .substance of the legac>, hut will efl'octuate the gift to charity, as tlie 
substance; pjoviding a mode for that legatee to take which is not iirovided for 
any other legatee.” This jiassage is reported in i^omewhat difibrent language, 
but substantially to tho same effect, in 1 Mor., 99. 

Nor can the suggested distinction, as a general imalification of tho doctrine, 
be, in reason, maintained. Cases may bo easily [319] siqiposed w'hero the 
charitable object of the residuary clause is so limited in its scope, or requires so 
small an amount to satisfy it, that it would he absurd to allow a large fund 
bequeathed to a particular charity to fall into it. If a largo sum were given to 
endow a college, and the residue bequeathed for tho support of three poor 
almswomen, or to provide coals at Christmas for ten poor persons, it would be 
manifestly absurd, supposing tho cypri^ doctrine be established at all, to with¬ 
hold the application of it in instances of this kind. It cannot, therefore, in 
their Lordships’ opinion, be laid down tis a general principle that the cypris 
doctrine is invariably displaced where the residuary bequest is to charity. 

II. But it was next contended that, however this may be, the Court 
below was wrong in applying the cypri^ doctrine to the will in question. 
Undoubtedly the charitable establishments mentioned in the residuary bequest 
are of a comprehensive character, as well as prominent objects of the testator’s 
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bounty; and the argument of the appellant’s Counsel on this part of the oase- 
was strongly urged and hEis been carefully considered by their Lordships. The. 
argument on this point reajL' raises two distinct questions : (1) whether tiie. 
cypriis doctrine is excluded ; and (2) whether upon the construction of the will 
there was a bequest over of the legacy, in case of failure of objects, to the 
Martini^re charities. 

On the first (in the discussion of which it must, of course, be assumed 
there was no bequest over, otherwise cadit giuestio) the argument was founded 
on the presumed intention of the testator to make tiie MartiniSre establishments 
the principal objects of his bounty, and to give them the benefit of all lapsed 
funds. There is certainly much to favour this presumption ; but if it be granted 
for the sake of the argument that, looking at the wliole will, it is probable the 
testator, supposing he Imd thought about it at all, would have wished the 
bequest in question to have gone to increase the funds of these establishments, 
can tliis conjecture of intention—and upon the hypothesis that the will does not 
contain expressly or by implication a bequest over, it can be no more—exclude 
the operation of the doctrine ? It seems to their Lordships that an answer in 
the [3203 negative is found in the explanation of the doctrine already given, and 
that on this point the contention of the Counsel for the respondent is supported 
both by principle and precedent. It was in edect that the Court; when deciding 
whether the cypr^.s doctrine applies, looks only to the particular gift, and if it 
.finds charity to be the legatee, sustains the legacy as such, without regarding 
at this stage of the inquiry (whatever may be proper when a scheme comes to 
be framed) the rest of tlio will. 

This view of the doctrine appears to have l)oon present to the minds of the 
leafned Lords who took part in the decision of The Ironmo'nqers' Company v. 
The Attormy-General (10 Cl. & Fin., 908), although the discussion in the House 
of Lords turned wholly on the propriety of the scheme for the distribution of 
the trust funds ; it never having been doubted apparently that the doctrine 
itself was applicable. In the will in that case the testator had divided the residue 
of his property between three charities, and tiie question arose upon a scheme 
for the appropriation of ©ne of them, viz., the gift for redeeming British slaves 
in Barbary, which had failed for want of objects. It was held that, in applying 
the cypres doctrine, the Court was to look primarily to the object of the charity 
which has faile^I, and was not bound to apply the funds whicli were set free in 
tha1> case to the two other charities mentioned in the residuary clause of the 
will. The Counsel, in arguing, is reported to have said : —“ The proper 
application of the doctrine of cypr&s is, that you are to look to the objects of the 
testator, and to what comes near to those objects." To which Lord Co!£XBNHAM: 
replied : “ No cypres means as near as possible to the object which has failed." 
.^though this opinion was expressed with reference to a scheme for the 
distribution of the fund, it is clearly to be inferred that this would have bean 
the consideration by which Lord CoiTENHAM would have been guided in a oium 
where he had to decide whether the doctrine applied at all. And upon fully 
considering the operation as well as jibe principle of the rule, it is difficult to 
see. that it could be otherwise. Their Lordships, therefore, are brought to. the 
conclusion that the j urisdiotion of tbs Court to act on the cyprds doctrine upon 
the [3213 failure of a specific charitable bequest arises whether the rasiduabe 
given to charity or not, unless upon the construction of the will a direction can 
be iinplied that the bequest, if it fails, should go to the residue. 

The.question remains whether suoh an implication arises upon this wilL 
It oertainly. cannot be infaired from the terms, in which the reapeetiva gi^ to 
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poor prisoners in Calcutta and Lyons are bequeathed, that the testator had 
oonteniplated the failure of either of these chitrities, or had formed any intention 
in that case regarding them; on the contrary, the inference ai'ises, upon 
comparing these clauses with the corresponding gift for the benefit of prisoners 
at Lucknow in which there is'a direction that in the event of failure it shall 
remain to tlie estate, that he had not. If, then, an implication can he made, 
it must be from the residuary clause itself, construed with the other parts of 
the will relating to the Martiniere establishments. The frame of this clause is 
peculiar : “ after the several payment of gift and otiiors, as also the several 
establishment---if a surplus above ten lakhs remain, that above surplus is to be 
divided in such a manner as to increase the throe establishments. *’ Assuming 
this to he a residuary disposition into which, in case of failure, legacies other 
than to charity would fall, yet, in considering the present question, the iieculiar 
frame and language of it cannot be disregarded, and from these it may he 
inferred that what was present to the testator’s mind, and what alone he 
intended to dispose of, was a residue after the funds for these charities had been 
provided and set apart, ft seems, therefore, to their Lordshijis, that there is 
not such a necessary inference of intention to be found in the terms and 
provisions of the will as is required to raise the implication of a bequest over 
by the testator of these legacies, upon the failure of the particular charities. 

III. The third i)oint argued at the bar was that the decrees already 
passed are iudgments in his favour on the ciuestions above discussed. What 
the Counsel mainly relied on was a general declaration as to the surplus funds 
contained in the decree of the 23rd February 1832, which was left undistui'bed 
on appeal, and a disposition by a later decree of the 31st August 1840, of [322] 
part of such surplus funds among the three Martiniere establishments. 

It is to be observed that the judgment of the High Court does not notice 
this point, nor does it appear to have been insisted on below. But however 
this may have been, their Lordships cannot find anything in the decrees 
referred to which decides the question. The declaration in the decree of 1832 
was to the effect that after setting aside sufficient funds for the various 
charitable and other purposes of the will, tiie surplus, if amounting to ten lakhs, 
should be at once divided between the three establishments, and if it fell short 
of ten lakhs, should accumulate until it amounted to tliat sum, and be then 
divided. This is no more than an exposition of the will witlj regard to the 
surplus, after provision had been made for the partficular gifts. The Court.did 
not then contemplate the failure of the gift in question, and could not have 
intended to make any declaration regarding it. The disposition referred to in 
the later decree of 1840 was only a distribixtion of part of the surplus on the 
footing of the declaration in the decree of 1832. 

Reliance was placed by the appellant’s Counsel on some observations in 
the judgment of this tribunal, delivered by Lord Bbougham, in the former 
appeal. A question had arisen whether the gift to found the establishment at 
Lucknow could, in the circumstances of the country, be carried into effect. The 
decree below, founded on reports of th6 Master, declared the inability of the 
Court to give effect to that bequest, but th^ Court considering that the Governor- 
General had the means of doing so, bad ordered the funds to be paid to the 
Government for that purpose. This tribunal held that this part of the decree 
was not warranted by the Master’s reports, and directed a further reference 
upon the facts. In stating the questions which arose, Lord BeodOHam mode 
the observations relied on (I Moore’s T. A., 290) :—“ Gan the decree as to the 
application of the fund stand ?—iShall the fund be applied to the establishment 
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and support of a college at Lucknow ?—Shall it sink into the residue And be 
divided between the two charities appointed to be Established at Calcutta and 
at Lyons ?—for the oases of Attorney-Geiu-.ral v. [333] Bishop of Llandaff 
(not reported) and Attorney-Omeral v. The Ironmongers' Company (2 My. & K., 
576) make, it clear that in this case, which is'^indeed stronger than either of 
those, the other two charities must take if the gift fails as regards the third.” 
It is obvious that the question of the ultimate disposition of the fund was not 
ripe for decision, the point then under consideration being the directions proper 
to be given for carrying into effect, if possible, the Lucknow Charity ; and, 
indeed, the decree advised !>>’ this Committee, giving dii'ections for that object, 
was expressly made ” without prejudice to any question as to the final appli¬ 
cation of the same fund under the directions hereinafter contained or otherwise.” 
The observations in the judgment, therefore, can only be regarded’ as an 
opinion, and not as a judgment. So regarded, however, they would have 
been entitled to great weight, if their authority had remained unirapeached. 
But the subsequent decision in the case of the Attorney-General v. The 
Ironmongers’ Company (10 Cl. <fe Fin., 908) in the House of Lords, in w'hich 
Lord BroctciHAM concurred, corrected the views his Lordship had expressed in 
an earlier stage of that case, and in the observations referred to. That decision 
was in effect that among charities 1 here was nothing analogous to benefit of 
survivorship. 

It was lastly submitteci by tlie appellant’s Counsel, that if a cypres 
application was admissible, the actual scheme which excluded the Lyons 
Charitv from participation in the fund is an improper one. The High Court 
held, and, as their Lordships think, rightly, that it was not competent for the 
appellants, under their present petition, which is confined to the claim of a 
shbre of the residue, as residuary legatees, to open the scheme. But with a 
view to prevent further litigation and expense, the Judges expressed an opinion 
that if it was proijer to reform the scheme at all, it might bo right to confine 
it to charitable objects in the city of Calcutta, excluding both Lucknow and 
Lyons. Their Lordships have been invited to correct this view, and to declare 
that the Lyons Charity ought not to be excluded. 

Agreeing with what was said in the House of Lords in the case [3243 
of The Ironmongers' Company (10 Cl Fin., 90H), as to the care and circum¬ 
spection to be exercised by a Court of Appeal in substituting its discretion for that 
of the Court below, their Loi-dships would be reluctant in any case to interfere with 
a sEheiue unless it were plainly wrong, and still more to unsettle, by a premature 
declaration, one which is not regularly before them. Besides, hearing in mind 
the opinions expressed in the House of Lords, so often referred to, they are 
not satisfied, as at present advised, that the view of the High Couri does not 
accord with them. The sum of these opinions appears to be, that whilst regard 
may be had to the other objects of the testator's bounty in constructing a 
scheme, primary consideration is to be given to the gift which has failed, and 
to a search for objects akin to it. If this be the rule, may not the gift to poor 
prisoners in Calcutta be considered to have a local character; and in that case, 
may not a scheme properly framed f®r the benefit of other poor persons in 
Calcutta be supported, as being cypres to the original purpose. .\nd if these 
questions are capable of being ansvJ'ered in the affirmative, it follows that 
would not be a valid objection to the present scheme that it gives no part of 
the funds to Lyons. The contention upon this point, then, appears to come to 
this, that the inclination of the testator to benefit the Martiniere institutions so 
strongly appears that it ought to guide the Court in framing a scheme, in 
preference to the principle of selecting an object near to that which has failed. 
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Opinions may well differ op such a point. Heascus are not wanting in favour oi 
the appellant's contention ; but, on the other *liaad, mucii may be said in favour 
of the view that the.se gifts to pooj- prisoners bear the character of a chai-ity 
for the relief of misery in t^e particular locality. The necessary funds for 
them were directed by the will to be set apai-t, and in the case oi the Lyons 
Charity were, long ago, paid over to the municipal authorities of that city. It 
may well be doubted whether if such a contingency as the failure of the gift to 
Lyons should occur, it would be tiioifght proper that any part of the funds 

paid over to the authorities there should be restored to India. 

• 

Their Lordships are not now called upon to decide whether [323} the 
application of the gift which has failed to tiie relief of criminal prisoners, and tiie 
transfer of part of it to Lucknow, are proper, or the best possible disposition of 
the fund. A.U they need say about the actual sciienie is, that tliey do not feel 
justified upon the present api)eal in declaring, as they are invited to do, that it 
is necessarily bad, because no part of the fund has been appropriated to the 
Lyons Charity. 

In the result, their Lordships will iiumhly advise Her Majesty to affirm the 
decree of the High Court, and to dismiss this ajipeal with costs. 

Appeal dismissed. 

Agents for the Appellant: Messrs. Youny, Jackson and Co. 

Agents for the Respondents: Messrs. Lairford and Watcrbouse. 


C 1 Cal. 825 ] 

APPELLATK CIVIL. 


The .’ilsi March, 1-S7(}, 

Present: 

Mr. Justice L. K. Jackson and Mr. Justice McDonkll. 

Khajah Ashanoollah.One of the Defendants 

versus ^ 

Ranidhone Bhiittaohariee.T. Plaintiff. • 

Limitation -Beng. Act VIII of IMfift, .s. — Suit for pus,se,sswn with mesne 

profi I s —Defeuda n ts — Title. 

A suit for possession of curtain lands “ by cstiiblishiiig the plaintiff's howhi right," and 
for mesne profits, brought against a shareholder of the talook in which the lands are situated, 
a former talookdar, and certain ryots who paid rent to the first delcidant, is not a suit to 
recover the occupancy of the land from which the plaiiititl has been illegally ejected by the 
person entitled to receive the rent, within the laeaiiing of s. '27 of Heng. Act Vlllof 186!), and 
is not governed by the limitation provided by that section. 

Suit for possession of certain lands " by establishing the plaintiff’s howla 
right,” and for mesne jirotits. The defendants were the auction-purchasers of a 
share of the talook wherein [S26] the lands were situated, the late talookdars, 

* Special Appeal No. 1168 of 1876, against a decree of the Second Subordinate Judge of 
Zillah Backergunge, dated the 5th April 1875, affirming a decree of the Additional Munuif of 
that district, dated the 19th September 1873. 
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and oertain ryots who, the plaintitf alleged, had joined in ousting him from 
possession by paying redt to the hrst defendant. 

Both the lower Courts having decided the suit in the plaintiff’s favour, 
the first defendant appealed to the High Court, on the ground, amongst others, 
that the suit ought to have been dismissed under s. 27 of Beng, Act VIII of * 
1869, inasmuch as it had been instituted more than a year after the date of 
dispossession. 

Baboo Chunder Miidhuh Ghme (witii him Baboo Lall Mohun Dass), for the 
appellant, contended, that the suit was practically a suit against the landlord; 
that the second defendant had in fact acted as a servant of the first defendant, 
and that the joinder of the ryots made no difference, since the spit was to 
recover possession, and was not a suit for rent; and that, therefore, the provisions 
of 8. 27 of Beng. Act VIII of 1869 were applicable. 

Baboo Hun'y Mohun ChuckerbuUy, for the respondent, contended that the 
section cited did not apply to the present suit, because the first defendant was 
only one of several shareholders and not a person solely entitled to receive the 
rent; secondly, because the plaintiff also claimed mesne profits, and lastly 
because the tenants were joined as defendants- -Afitf/Jice Boy v. Lallx K}ioonee 
Lall (6 W. B., Act X Bui., 19). The corresponding section of Act X of 1859 
(s. 23, cl. 6) has been held to be inapplicable to suits in which the plaintiff sets 
out his title, and seeks to have his right declared and possession given iiim in 
pursuance of that title— (Sooroodoss Boy v. Bamnaratn Mittcr (B. L. B., Sup. 
Vol., 628) and Baboo Laljee Sahoo v. Baboo Bhugwnn Doss (S W. B., 337). 

Baboo Chwuicr Madkub Ghose in reply. 

The judgment of the Court was delivered by 

Jackson, J. —It appears to us that this is not a suit to which the provisions 
of 8. 27 of Beng. Act VIJI of 1869 could be applied for the purpose of barring the 
suit as not brought within one year. Whatever other difficulties that section 
may present [327] in regard to suits differing from tlie present one, we think 
there are many circumstances which prevent the application of it here. In the 
first place, it is not simply a suit to recover the occupancy of land from which 
the plaintiff has been dispossessed by the person entitled to recover the rent. 
There is a certain complication in the iacts alleged, because the plaintiff’ claims 
a howla right of which the principal,defendant altogether denies the existence. 
He.sues Khaj&h Ashanoollaii, who is not the sole isemindar, but one of the 
persons entitled to the rent. He sues also Bam Coomar Ben, the previous 
talookdar of this estate, and he also sues the several persons who are now pay¬ 
ing rent to Khajah Ashanoollaii. The case is not therefore merely whether the 
plaintiff has been unduly ejected from a subsisting tenure, but whether the Courts , 
will find and establish by their adjudication a howla right which tiie plaintiff’ 
asserts and the defendant denies. The plaintiff also seeks to recover wasilat. 
Taking all these circumstances together, it appears to us that this is not a suit of 
the simple nature referred to in s. 27, and that clearly limitation would not apply. 
But beyond that it may be observed that this question is now raised for the 
first time in special appeal. The only Irind of limitation set up by the present 
special appellant in his answer to th^ suit was that of twelve years. He denied 
that the plaintiff had been in possession of the land in any shape within twelve 
years previous to the suit. That allegation has been disallowed by both the 
Courts. I may observe that the defendant’s written statement in this suit has 
b een verified by his mookbtear. No doubt, there are certain kinds of oases in 
which an extensive landholder may be allow^ to make the verifioation by his 
local agent, but there are many allegations in this case which the defendant 
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ought to have personally admitted by signing the verihoation himself, and I do 
not think that the Court should, in the exeroise of its ^discretion, allow written 
statements such as the present one to be verified by the mookbtear. For all 
these reasons, we think that the plea now set up must fail, and as there is no 
other point relied upon, this a|)peal must be dismissed with costs. 

Appeal dtamisied. 

[328] OEUGINAL CIVIL. 

The 2>lnd May, 

Present: 

Mb. Justice Pontifex. 

Nocoor Chunder Bose 
versus 

Kaliy Coomar Ghoso. 

Limitatton- -Act IX of 1871, Sch. II, No. 7'4—Promissory Note 

payable on Demand. 

The defendant gave the plaintiff a promissory note on the 5th August ISfiff, payable on 
demand with interest at 5 per cent, per annum. No sum either in respect of principal or interest 
was paid on the note, and pavinent was demanded for the first tune in November 1875. Act 
XIV of 185*J contains no provision as to the date of the accrual of the cause of action in a suit 
on a promissory note payable on demand, but Act IX of 1871, which repeals Act XIV of 1859, 
and which applies to suit.s brought after the 1st April 1878, provides that the cause of action 
ill such a suit shall be taken to arise on the date of the demand. In a suit brought oiw the 
note after the doinand, twld that the cause of action arose at the date of the note, and as a 
suit on It would have boon barred under Act XIV of 185‘J if brought before the 1st April 1873, 
the subsequent repeal of that Act would not revive the plaiiiliS's right to sue. 

Suit on a promissory noto, payable on demand, dated the 5th August 1869, 
for Ks. 5,603 with interest at the rate of 5 per cent, per annum. 

The plaint stated that the plaintiff for the first time demanded payment of 
the note on tlio 14th November 1875, and submitted tliat ins cause of action 
arose at that date, and therefore the suit was not barred by limitation. It was 
admitted by the plaintiff' that no payment, eitiier in respeQf; of principal or 
interest, had been made on the note. The defeucTant filed a written statement, 
in which lie submitted that tiie suit was barre<l by limitation, but he did not 
appear at the hearing of the suit. 

Mr. lionnerjee, for the plaintiff, contended tliat the suit was not barred: it 
was brought after the 1st April 1873, and therefore Act iX of 1871 would apply. 
By No. 72 of Schedule 11 of that Act, the cause of action on a promissory note 
payable on [320] demand, would arise on tlie demand being made, and that 
having occurred within three years, the suit is not barred. 

Even under Act XIV of 1859, which was repealed by Act IX of 1871, the 
suit would not have been barred; it is Submitted a demand would have been 
necessary, and that limitation would no^ begin to run until such demand had 
been made. Act XIV of 1859 contains no provision as to the date of the arising 
of the cause of action on a promissory note payable on demand. There are 
conflicting oases on the point. In Parbati (Jharan Mookerjee v. Bamnarayan 
Matilal (5 B. L. B., 396), it was held that where it was agreed that a sum of 
money should be repaid on demand, and that a monthly sum should be paid on 
it in the meantime, the cause of action arose from the date of the agreement to 
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repay and not from the date of the demand; but in a subsequent and similar 
case— Brammamayt Das» v. Abhai' Charan Chowdry (7 B. L. R., 489)—it was 
held that the cause of action arose from the date of the demand. [PONTIFRX, J. 
—Is there not a decision that if the suit were barred under Act XIV of 1859, 
the subsequent repeal of the Act would not revive it ?j Yes, the ease of Thahoor 
KapilnatUh Sahai Deo v. Government (13 B. L. R., 445) is on tliat point in favour 
of the defendant, see p. 460. 

Pontifex, J. (after shortly statiiuj tlie facts as above, continued) :— 
1 was referred to two cases said to be coniiioting with one another. One 
Parbati Charan Mookerjee v. 'Bamnarayan Maiilal (5 B. L. R., 396) decided by 
MacPHERSON, j., and the other lirammaviayi Dasi v. Abhai Charan Chowdry 
(7 B. L, R., 489) decided by Norman and Phkau, JJ. In each of these cases 
interest had been paid up to within a short time of the date of suit. And in the 
second case, Pheak, J., expressly hold that limitation did not apply, however 
interest had been paid. “ As long," he said, ‘‘ as tlie plaintiff forebore to make 
demand of the principal, and the defendant at the stipulated periods paid the 
monthly sums by way ot interest, so long it was, as it seems to me, impossible in 
reason to say that the plaintiff had any cause of suit." In my opinion, both of the 
cases cited are adverse to the plaintiff's claim, and, if additional authority was 
necessary, I might refer [330] to the case of llempammal v. lianuman (2 Mad. 
H. C. Rep., 472). In the present case neither principal nor interest has been 
paid since the 5th of August 1869, and if the plaintiff had instituted his suit on 
the 6th of August 1872, it must have been dismissed as barred by limitation. 

It is impossible for me to hold that ho is not barred now because he has 
deferred the institution of his suit until after tlio 1st day of .\pril 1873, the date 
mentioned in s. 1 of the Limitation Act of 1871 (see Venkatarholla Mudah v. 
Sasha^herry Ban, 1 Mad. H. G., 2H3 , Molnkatella Nayanna v. Pedda Narappa, 
7 Mad. H. C., 288 ; Venkataravianier Manche Reddy, 7 Mad. H. C., 298 ; and 
Chinnasnmi lyenyar v. Gopalacharry, 7 Mad. H. C., 392 ; but aer Madhaohhai 
Shwvbhai Fattosang Nnlhubha/, 10 Bom. H. C., 487). 

I must, therefore, dismiss the plaintiff's suit, but, as tiie defendant does not 
appear, without costs. 

Suit dismissed. 

Attorney for the Plaintiff : Baboo Kallynalh Mitter. 

.\ttorney foe the Delendtyit: Baboo Troyliu knath Koya. 


NOTES. 

C LIMITATION-EFFECT OF REPEAL 

These cases, 1 Cal.. 8'28, (1877) 3 Cal., 331 and I Cal., 283, wore overruled in (1880) 6 
Cal., 340, whore it was held that the law of limitation at the date of the m.^litution of the suit 
should bo applied, even though under the repealed law the cLuni was uuenforucable. See also 
(1880) 6 Cab, 897. 

This case was followed in Bombay in (1879) 1 B«iA.. 230.J 
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PRIVY COUNCIL. 

The. 1st, ‘4nd, Hrd and 4th February, 1876. 

• Present : 

Sir J. W. Colvile, Sir B. Peac(jck, Sir M. E. Smith and 
Sir R. P. Collier. 


Moung Shoay Att..'...Defendant 

versus 

Ko Byaw.Plaintiff. 


[On Appeal from the Special Court of British Burma.] 

Duress— Imprisonment—Avoidance of Contract. 

An iignnt cmphnisd liy tho. plaintiff to purchaao timber for him in the Siamese territory 
was imprisoned bj an oftieer of the Siamese Government, on a charge brought against 
him by the defendant of .stealing timber. In order to obtain his release ho contracted to 
purchase from the defendant, for the plaintiff, the timber which he was charged with stealing, 
at a price much beyond its value. Held, that the plaintiff might repudiate the contract as 
obtained under duress. 

csai] In England the mere fact of imprisonment is not deemed suiheient to avoid an 
agreement miuio by one who is in lawful custody under the regular procoes of a Court of 
competent jurisdiction, whore no undue advantage is taken of the situation of the party 
making the agreement. But in a country in which there is no settled system of law or pro¬ 
cedure, and where the Judge is invested with arbitrary powers, imprisonmeut mav in ftself 
.amount to duress such as will avoid a contract entered into by the prisoner with the view of 
obtaining relea.se. 

Appeal from a decree of the Special Court of Britisli Burma, dated 3rd 
of dune 1S74. reversing a decree of the Judge of Moulmoiri, dated 2lRt April 
1874. 

The suit was instituted to i-ecovor Rs. 28,G03 damages from the defendant, 
for wrongfully causing the agent of the [ilnintiff, one Nga Douk, whilst under 
restraint, to enter on behalf of tlie plaintiff into a contraet, hy which the 
plaintiff sustained considerable loss. By the contract in question, Douk* was 
to buy from the defendant 152 logs of timber at a very high price, and to give 
up to him some elephants and harness belonging to the plaintiff', a sum of 
Rs. 3,000 deposited by the plaintiff with a binyakin (an officer of the Siamese 
Government), who was alleged to be acting in the matter in collusion with the 
defendant, as payment of timber-duty, and a sum of Rs. 4,700, which the 
plaintiff had advanced to certain foresters for timber wliich he was unable to 
utilize through being deprived of his elephants. The plaintiff’ claimed these 
two sums, with interest at 5 per cent, per annum, for fifteen months; he also 
claimed Rs. 6,128 for the elephanks and harness, and Rs. 9,000 as hire for the 
elephants for fifteen montihs, at Rs. 150 each per month. In the Court of the 
Judge of Moulmein, tiie suit was dismissed with costs; but this decree was 
reversed on appeal by the Special Court of Bi’itish Burma, on the ground that 
the contract was void as having been made under duress ; and a decree was 
given for Es. 3,080 for the elephants and harness, for the sum of Bs. 3,000 
deposited with the binyakin with the interest claimed, and for the use of four 
elephants for the time stated at Rs. 140 per month. The claim of Es. 4,700 
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was disallowed, as being, even if proved to have been advanced, too remote to 
be recovered in this suit. From that decree, the defendant appealed to Her 
Majesty in Council. 

[332] Mr. Leith, Q. C., and Mr. Doym for tlie Appellant. 

Mr. Gave, Q. 0., and Mr. Gorytmt for the Respondent. 

The jodgment of their Lordships was delivered b> 

Sir M. E. Smith. —This is an appeal from a decree of the Special Court 
of British Burma, reversing' a decree of the Judge of Moulmein, which had 
dismissed the plaintiff's suit, and giving instead of that decree a judgment for 
the plaintiff for the sum of Rs. 8,480, with interest 

The plaintiff and defendant are merchants in the timber trade, residing at 
Moulmein, in British Burma, and it is their practice to go up into the Siamese 
territory, and under permission from the Government to cut timber there, and 
bring it down in a manner which has been described by Mr. Coryton, to 
Moulmein. The plaintiff', at the time when the transactions which gave occa¬ 
sion to these proceedings took place, did not go into the Siamese territory 
himself, but employed an agent called Douk to purchase timber for him, and 
entrusted him with a considerable sum of money, and with elephants used in 
drawing the timber which has been cut. It seems that Douk, on the 20th 
September 1870, entered into an agreement with a man called Pho to purchase 
some timber, 200 logs, if Pho could obtain a permit. It will be necessary, 
hereafter, to consider that agreement more in detail; it is sufficient now 
to state the fact that such an agreement was made, and the general purport 
of it. A few months afterwards, on the 3rd of January in the following 
year 1871, the defendant, who was personally on the spot, also entered into an 
agreement with the same man Pho, to cut timber for him, under a permit 
which-the defendant had obtained from the Siamese authorities. The defendant 
entered into agreements with two other foresters of a similar kind. Timbei 
was cut bj' Pho and by the two other foresters, and on the 6th May, Douk, the 
plaintiff’s agent, went to the two creeks which seem to be called Whaypoogan 
and Whaykoonpai, where the timber was stacked, and put his mark upon 152 
logs. It appears upon the evidence, that at that time there were no marks 
[833] upon the timber, except those of the foresters who had cut it. It seems 
that Pho had out 81 of these logs, and the two other men had cut 71 logs. 
The defendant hearing of this proceeding, complained to a Siamese officer, 
styled binyakin, who was said to be a Judge of the district, of what Douk had 
done, and the Judge sent a peon with the defendant to arrest Douk, and to 
bring him before him. It seems that after searching for Douk for two or three 
days, he was found, and taken into custody, considerable violence being used. 
How far some violence was necessary to secure him, or what degree of force 
might reasonably have been employed for that purpose, does not appear, but 
certainly it would seem that a great deal of violence was used; that he was 
beaten, tied with a rope, and in this state carried into the presence of the 
binyakin. When there the binyakin pirt Douk into irons, with an iron collar 
round his neck, and it is said that threats of jjersonal violence were used towards 
him, unchecked by the binyakin. There is probably some exaggeration in the 
evidence upon that point. But enough remains to show that he was not only 
placed in imprisonment, but had these irons put upon him, and an iron collar. 
Under these circumstances, he was charged with having put his mark upon the 
logs, and he was charged with having so done fraudulently and criminally. That 
being the state of affairs, and Douk being evidently under great apprehension at 
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the time as to what further miglit hapi)en, it was proposed that he, having put 
his mark upon the timber, should purchase it; then there was a parley as to 
the price, and ultimately it was stated that the price he must give for this 
timber should be 45 rupees a log, a price certainly much larger than the value 
of the timber as it then lay. "rt is said to be the law of Siam that,a man who 
has improperly put his mark upon timber which does not belong to him is liable 
to pay the value of 10 logs for every log so marked. That law or custom is by 
no means clearly proved, but whether it be so or not, it is clear that tlie 
agreement for the purchase of the logs by Douk was at a price considerably 
beyond their value. 

Tt lias been argued on the part of the apjiellant tliat altliough Douk must 
be considered as a prisoner at the time before this Judge, yet his imprisonment 
was lawful, and therefore that the [334] contnict cannot he avoided on the 
ground that he was under illegal constraint at tlie time ho made it. The .ludge 
cf Moulmein is right in his view of the law of England, that in this country if 
a man is under lawful imprisonment for a civil debt, an agreement which 
he makes while subject to that constraint is not, l)y reason of his being 
so subject to it, capable of being avoided, provided that it is not unconscionable. 
But imprisonment in a country where there is no settled system of law or 
procedure, and where the Judge is invested with arbitrary powers, is duress of a 
wholly different kind. In the one case the prisoner knows tliat the length and 
severity of his imprisonment are defined and limited by the law, and cannot be 
exceeded: whereas in the other the prisonoi- neither knows what will be the length 
of his imprisonment, nor what amount of pain and misery he may be put to; all is 
indefinite ; and therefore the apprehension acting on the mind of a man in such 
a situation would be infinitely greater than if he were imprisoned in a country 
like England, where the law is settled, and cannot be exceeded by the Judgd. 

With regard to the actual circumstances of this imprisonment, there was a 
great deal of violence used at the time of the arrest, and whether some violence 
was justified or not by Doiik’s resistance, it is unquestionable that he received 
a severe beating, which would affect the state of his mind. Then he was put 
into irons. The charge is made against him—not that he had unintentionally 
put his mark upon the property of another—but tliat he hail done so criminally, 
with a view to steal it. He knew wliat had happened and might happen again 
in this Siamese territory, --that a wrongful act of that kind might be very severely 
punished, and to an extent which in this country might be'supposed tip be 
disproportionate to the offence. 

No doubt, speaking generally, all matters relating to a contract are to be 
decided by the law of the country where the contract is made, but there are 
principles of universal application by which all contracts, wherever made, must 
be judged. The first principle of contract is, that there should be voluntary 
consent to it. In this country duress has always been held to avoid a contract, 
except in certain cases where the imprisonment [33.3] is lawful. But this ex¬ 
ception would not be held to apply to a case wliere a man is in custody upon a 
criminal charge like the present, and has made an agreement to give a benefit to 
another to release him fropi that charge - in fact such a contract in this country 
would be held to be void on other grouncls. Upon the face of it, this contract 
shows that the man was charged with a criminal offence. “ Treephaw ’—that 
is Douk—" requests not to raise contention against me with regard to having 
stolen, impressed, and struck with hammer mark the 152 logs of teak timber 
which' has been cut, worked, and kept at the place allotted by Moung Shoay Att 
in the forest, for which Moung Shoay Att obtained the Imperial order and 
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written permit. ” It wjis to get rid of that charge of having stolen tliese logs, when 
he was in custody under the circumstances which Jiave been referred to, tliat this 
agreement was made. Their LordMhij)S therefore think that the plaintiff may 
repudiate it, as having been made by his agent when under duress. 

It is to be observed that the treaty between the British Government and the 
Siamese Government contains this clause ; " With reference to the punishment 
of offences or the settlement of disputes, it is agreed that all criminal cases in 
wliich both parties are British subjects, or in w'hich the defendant is a British 
subject, shall be tried and determined by the British Consul.” It seems, 
therefore, that the binyakin Had no jurisdiction to to' the offence, and the 
proceedings bear the character of an attempt, by bringing Douk before tliis 
Judge, to extort an agreement from him. 

Their Lordships for these reasons tliink tlnit this agreement does not in 
any way bind the plaintiff; and inasmuch as Hs. 3,000 of his money was paid, 
and his elephants were delivered under it, that he is entitled to bring this suit. 

A question was raised whotlier tlio agreement had not been confirmed and 
ratified by the subsequent acts of tlie plaintiff, or Douk as his agent. No 
doubt, if there had been a clear ratification, it being in the power of the plain¬ 
tiff to ratify or reject it, if there were circumstances fi'om which a ratification 
might properly be presumed, lie would he hound by it, but tlieir Lordsliips do 
not find any evidence of such a ratification. Tlie [336] delivery of the 
elephants was in effect m.ade before the constraint or tlie apprehension of 
constraint bad disappeared ; for simultaneously witii entering into this 
agreement, it appears that Douk gave an order to tlie man who had the custody of 
the elephants, to give them up to the defendant, and altiiough the actual delivery 
didmot take place iiuinediately, it was made in consequence of that order, and 
Douk says he was in such a state of apprehension that he could do nothing 
afterwards, and as soon as he recovered from his beating, went down to Moul- 
mein. The other point is that the timber was accepted by the plaintiff. But 
tlioir Lordships think tliat it was not accepted under such circumstances as 
constitute a ratification, because, all the way through, Douk was protesting 
against this agreement, and so was the plaintiff, claiming the timber us bis own 
property. 

.■\notl 10 r ground suggested by the Special Court on which tiiis agreement 
could nob he sustained as agipnst the plaintiff, seems to their Ijordships to bo 
wellTfounded. Douk lieing in custody upon a criminal cliarge had clearly no 
authority to part wit!, his employer’s property, or to make an agreement to part 
with it, to relieve himself from such a charge. If there liad lioen any question 
of a civil nature, it might have been within the scope of his authority, as a 
general agent, to compromise such a claim, hut when charged with personal 
misconduct and a crime, wdiich it cannot bo assumed that liia principal had 
authorized, no authority from the employer can he implied that his money and 
his elephants should be handed over to the man making the charge, in order to 
relieve his agent from it. It is sufficient, however, to decide that the agreement 
is avoideii on the ground of the duress for, as the lower Appellate Court observes, 
this last ground for impeaching the agreement was not made in the pleadings. 

Their Lordships having come to this conclusion upon the agreement, it 
follows that the decree in favour of tlie plaintiff' must stand. 

Then the question arrises whether a deduction should not lie made from 
the amount of the decree for the value of the timber, which their Lordships are 
satisfied the plaintiff got into his [337] possession. Undoubtedly if the timber 
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belonged to the plaintiff, and the claim ^pade by ^he defendant upon it was 
an invalid one, no deduction ougJit to be made from the damages, although 
possession of it may have been obtained in consequence of this agreement. 
This raises the question to ^-hom the timber belonged at the time when this 
agreement was made up on the lOtli May. (ilis Lordship, after gbing through 
the evidence on this point and finding it in favour of the defendant, conti¬ 
nued :) Their Lordships are therefore of ojjinion that the total amount decreed 
and payal)le to the plaintiff under tlie doorop a))pealcd from should bo reduced 
by the sum of Es. 3,040, being the value of the lo2 logs of timber at Ks. 20 
per log. Tlie amount so reduced will l)o i)ayable to tlie plaintiff with interest 
thereon at 5 per cent, from the date of tlie said decree to f.he date of reali^sation. 

Their Lordships will humbly advise Her Maiosty that the decree be varied 
by making the reduction in tiieso terms, and that in other I'cspects it bo 
aflirmed. The decree lioing thus varied, their f^ordsbips tliink there should be 
no costs of this appeal. 

Decree varied. 

Agent for the Appellant: Mr. W. D. II. Oehme. 

Agents for the Eos])on<ient: Messrs. ]Vatknts and Latleii. 
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Morluage — Lien of Mortgagee on mile <>/ liight. Title aiul Interest of 
Mortgagor— Writ of H. fa.—Purchaser qt IShcrif/’'s side at 
instance of Mortgagee. ' 

,Y, ,1/ and ft borrowed from U a lUiii of H-.. l‘2,O0J, tii> •■.o.jur.i ropaynient of which they 
exocutod in her f.ivour a joint and several bond in Mii> 1803 for payiucnt of the said sum with 
interest on the (ith of M.iv IsfH. iind also a warrant to confess judgment on the bond. On the 
27tb of April WA. N, M [333] and (/ execuU'd a mortgage, in the English form, of cert ini pro¬ 
perty to Ji purporting to do s'l in pursuanc.* of an agreement alleged to have been entered into 
between them and H at the time the money w.is advanced by Ji in 1863 ; but the evidence 
was not sufliicient to .show th it such agreement h.id been entered into. Under a writ of f?, fo. 
issued previously to the mortgage of 1861. on the 23rd of March 1804, in a suit agaiii.st 
M and JY, the Sheriff sold to .1, on the 7th July 1864, the right, title and interest of Jf and N 
in the mortgaged property. A.sismning that uii aigreemcut to mortgage hiul been entered into 
in 1868, A had no notice of siieh agreement. After this, a writ ol fi. fa. was issued by the 
Sheriff, at the instance of li. in o'cccnlion of a decree wliie.h li had caused to be entered upon 
the bond of May 1803; and under that writ the Sheriff, on the 22nd February 1860, sold the 
right, title and interest of N, M and O in the mortgaged property, and A became the pur¬ 
chaser. The purchase-money at Ihi.s sale was paid to Ji, and A entered into possession o; the 
property. 
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In A suit by B Against A and others on the mortgtigc of l^e ^7th of April 1864, for fore¬ 
closure or sale of the property* the Court below {PHE4B, J.f fuld :— 

that the ft. fa. issued on the 23rl of March 1864, previously to the raorlgago, must be 
taken to have operated against the share of M and N from the date when it was issued ; 

that even if there was an agreement to mortgage, as alleged, then, although as against 
N, M and Q themselves, a Court of Equity would treat such agreement as equivalent to an 
actual mortgage, yet it would not do so as agaiUst a purchaser under the fi. fa. without 
notice ; and * 

that the sale of the 7th July 1864, therefore, pa-^sod the shares of 3/ and N to .4 free of 
any rights or equities of li. 

Further, that the sale by the Sheriff, of the 2‘ind Fcbrusry 1S66, having latcn effected at 
the instance of B, for the purpose of realising the mortgage-debt. was oijorative, as botwoon 
B and A, to pass to A the entire shires of AT, M and fV m thi propjrtv free of B'a mortgage 
lion. 


Held on appeal, that no agreement to mortgage being established, the s<ilc by the Sheriff 
to A in 1864 overrode the martgage to B, and passed to ,1 the shares of 3f and H. 

Held further, that the sale by the Sheriff in 1866 being of the right, title and interest of 
N, M and O, and made at the instance of B. without notice of her mortgage, and B having 
received the purchase-money, which would .ippcar to have been ostim.itod ou the value of the 
unencumbered shares, and no objection having bociiniiulc to the sale by the mortgagors, who 
had allowed .1 to hold unchallenged possession ever since, the entire ertuitable estate in the 
share of G must be taken to have passed to A. 

A mortgagee is not entitled, by moans of a money-decree obtained on a collateral security, 
such as a bond or covenant, to obtain a sale of the equity of redemption separately. To allow 
him to do so would deprive the [839] mortgagor of a privilege which i.s an equitable incident 
of the contract of mortgage,—namely, a fair .illowaiicc of time t) enable him to redeem the 
property. • 

Appeal fiom a decision of Pheak, J., dated 26th July 1875. 

This was a suit on a mortgage, dated 27th Ajiril 1864, for foreclosure or 
sale of 28-48th6 of a house and land in Calcutta; but the case is worth 
reporting only in so far as it relates to 14 out of these 28 shares. 

> In the plaint and written statement of the idaintiiT, it was alleged that 
Nobiuchunder, Muttylall and Gopalchunder, the owners of these 14 shares, 
borrowed from the plaintiff Rs. 12,000 on 9th May 1863, and to secure 
re-payment thereof oxocuteu in her favour a joint and several bond for payment 
of the said sum with interest on the 6th May 1864, and also a warrant to 
confess judgment thereon, and agreed to execute the mortgage now sued on by 
way of further security for the loan ; that on 27th April 1864 the mortgage now 
in suit was, in pursuance of the aforesaid agreement, executed by Nobin- 
chunder, Muttylall and Gopalchunder in favour of the plaintiff; that tho 
money advanced on the bond and mortgage formed a portion of the estate of 
the plaintiff’s deceaBe<i husband Baneyniadhub Mitter, of which tho Court 
Receiver had been appointed Receiver, and on default being made in payment 
of the sums secured by the bond and mortgage, the Receiver in the name of 

• Sec on this point the following cases citetl in the argument before the Appellate 
Court—Ilamlochun Sircar v. Kammi Debi, 5 B.L.R., 460n.; s.c. on appeal, 10 
60n. ; Brapudh Kuiulu Cfimodhryw Gobindnuint Dasi, 4 B.L.R., 0, C., 88; Kamini 
Debt\. Ravilochun Sircar, 5 B.L.R., 450; and Necranjun Mcjokerjee v. OjKndro Naraitt 
Deb. 10 B.L.R., 57. 


228 



SHAjMACHtRiJ BOSS &c. [1876] LLR. 1 Cal. 840 

the piaintifl ohtainc^ a writ o{ fi. fa., in pursuance of which the Sheriff’ seized 
the right, title and interest of Nobinohundor! Muttylall and Gopalohunder in 
the mortgaged premises, and sold the same on the 22nd February 1866 for 
Es. 3,700 to the defendant Amindlall Doss, who obtained possession thereof 
under his purchase; that besides this purchase-money the plaintiff'had received 
nothing on account of her debt. The plaintiff also alleged that the defendant, 
C340] at the time of his purchase, was aware of the existence of the mortgage. 
The plaint prayed for an account,*for foreclosure or sale, for possession, and 
for such further relief as the plaintiff might be entitled to. 

From the written statement of the defendant Anundlall Doss, it appeared 
that, under a writ of /f./ff., issued on the 23rd March 1H64 in the suit of one 
Thomas Owen against Muttylall and Nobinchundor, the Slieriff, on the 7t!i 
July 1864, seized and put up for sale the right, title and interest of Nobin- 
chunder and Muttylall in the said house and land, and it was purchased by 
Goureychurn Chatterjee, but at his request transferi’ed by tlie Sheriff to the 
defendant Anundlall, and on the 10th August 1864 the Sheriff executed in 
favour of the defendant Anundlall a bill of sale of tlie right, title and interest of 
Muttylall Bose and Nobinchunder Bose ; that the defendant .\nundlall had no 
notice at the time of his purcliaso of the plaintiff’s mortgage ; that on 22nd 
February 1866 the Sheriff', in pursuance of the writ of //. fn., mentioned in the 
plaint, put up for sale the right, title and interest of Nobinchundor Bose, 
Muttylall Bose, and Gopalchunder Bose of in and to the said house and 
permises, and one Nobongo Moonjery Dassee became the pin-chaser, and trans¬ 
ferred the said purchase to the defendant .'\nundlall, who obtained from the 
Slieriff' and the purchaser and her son a lull of sale thereof on 18th Juno 1866. 
The defendant Anundlall submitted that the mortgage mentioned in the plakit, 
oven if executed by the parties by whom it purported to be executed, was 
fraudulent, and was executed to avoid payment of the decree which then 
remained unsatisfied against Nobinchunder and Muttylall, in respect of which 
the fi. fa., in the suit of Tliomas Owen w-as issued, and was tlierefore void as 
against the defendant, and that the shares of the said Nobinchunder and 
Muttylall in the said house and ijreraises did not pass under the mortgage; that 
the writ of fi.ja., in execution of which the sale of 22nd February 1866 took 
place, having been issued at the instance of the plaintiff, the said property was 
sold discharged of the mortgage debt, even if the said mortgage were held to bo 
otherwise valid and binding. The defendant fufther suhmitfed that if, the 
Court should be of [341] opinion that tlie sale of 22nd February 1866 did 
not discharge the mortgage debt, then that the said motgago could ojierato 
only against the share of Gopalchunder Bose in tlio said house and premises. 

PheaR, J., after stating the facts, observed, that if the moi’tgage on which 
the jilaintifi' relied was eitablished, the first question would b<^ whether the 
sale of July 1864, effected under Mr. Owen’s ./f. fa., which was issued in March 
1864 before the date of that mortgage, would not prevail against it. That the 
defendant urged that that mortgage was made without valuable consideration, 
and that the case of the plaintiff was that it was made in pursuance of the 
original agreement, on which the plaintiff lent her laoney on the 9th April 
1863, and that tlierefore it was founded on substantial consideration. 

The learned Judge having tlien examined the evidence on this point said, 
that he was on the whole disposed .to think that the defendant’s contention to 
the effect that the mortgage of 27th April 1864 did not stand on the considera¬ 
tion of the loan of May 1863 -was a just contention. 
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Assuming, however, that the,mortgage was an etfectivo conveyance or 
instrument, he asked what was the effect of Mr. Owen’s Ji. Ja., which preceded 
it'? He then continued as follows ;— 

This question, as well as one which will occur presently, seems to necessi¬ 
tate a slight examination of the English cases so far as they bear on the 
operation of a writ of /i./rt. 

I have more than once in this Court had occasion to express tiie opinion 
that an order for the sale of a judgment-debtor’s goods, made to enforce 
exeeution of a decree, whatever its shape, and whether jjreoedod by actual 
attachment or not, has the effect of binding tlie debtor’s projMsrty as against 
any alienations which the debtor himself may make after its date. The 
proceedings in execution taken for tlie purpose of effecting a sale are in a 
sense proceedings in the suit against property, and all persons, who purchase 
from the judgment-debtor iieuding those proceedings, come into the position of 
purchasers pendente Lite, and in a case lately before me and now pending before 
an [342] Ap])eal Bench —Dorab Ally Khan v. Khajnh Mohceoodaen (I. L. B., 
1 Cal., 104)—I felt myself obliged to act on that view witli regard to the 
operation of the writ of issued by this Court in a suit which had been 

commenced in the Supreme Court. The English cases which I liave been 
able to find touching on this point seem to suppoi’t that view entirely. Doubt¬ 
less a writ of execution in the English Coui’ts of whatever form is issued as of 
course founded on the record and judgment signed, but it is in its nature a 
judicial order operative as such till set aside even though taken out irregularly. 
This was settled in Blancheiiay v. Burt (4 Q. B., 707), and it was expressly 
stated by Pollock, C. B., in Wright v. Mills (5 Jur. N. S., 771) that the 
issuing of a fa., was a judicial act. 

As against the owner of goods, the writ of.//). fa., is an order tliat tlie goods 
be sold, and it is operative from the dale of teste, which, under the old practice, 
might have been a date long antecedent to the actual issue, though us against 
bond fide purchasers for value the Statute of Frauds stayed its operation till it 
was delivered to the Sheriff. This matter was first explained in Bragner v. 
Langmead (7 T. R., 20). 

The operation of & fi. fa , in itself was to give the judgment-creditor a 
right to have the property sold : it did not alter the property in the goods, but 
it osiginated the right to sel^ in the judgment-creditor, whiclj took priority 
from the date of the writ. The leading case on this point is (iiles v. Grover 
(l Cl. P., 72); see per TiNiJAL, C. J., at p. 201. The jn'inciplo was also explained 
by LittLEDALE, J., in Lucas v. NocheUs (10 Bing., 157, see p. 1H2), and by Lord 
ElLENBOROUGH in Payne v. Drewe. (4 East., 528). There remains 1 think no 
doubt what the effect of nji.fa., is in England as regards tlie proi>erty against 
which it operates. There I need hardly say tlie writ only issues against goods 
and chattels, and it is one of the questions in the present case, what did the 
writ issused by Mr. Owen in 1864 ojierate C3«3] ujxin ? The plaintiff says it 
oper^»d solely on the defendant’s equity of redemption in the promises. This 
position is I think unfortunate, because there is ample authority to show that 
ill England the writ of fi. fa., cannot lie made use of against the equity of 
redemption in such property as the writ itself can operate on. For instance, 
although the Sheriff can seize the leasehold of the debtor, he cannot seize the 
debtor's equity of redemption in the leasehold, because the legal estate is in the 
hands of the mortgagee. A fi. fa., in England issuing from the Common Law 
Courts was only directed to legal assets, and in the eye of the Common Law 
Courts the mortgagor hati no legal estate in property mortgaged. The oases 
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olBurdony. Kmnedy (3 Atk., 738) and Scott v, Scholey (8 East, 467, seep, 483) 
serve to establish this proposition. * 

But in tills Court, which is a Court of equity as well as of law, tlie relations 
between mortgagor and mortgagee of immoveable property, though no doubt 
governed by the mortgage contract, do not amount to two estates or two sorts 
of property. This Court only recognises in the mortgagee the right to recover 
the money due on the mortgage, and,the I’ight to obtain and hold the mortgaged 
property till foreclosure as security for repayment. On the other hand the 
mortgagor has the whole beneficial interest in the,lands subject to the mortga¬ 
gee’s right to have effect given to his security. 

And from the date of the Charter of the Supreme Court, the writ of Ji. fa. has 
issued indifferently against all classes of property belonging to the debtor with¬ 
out any distinctioii as to wheth6r it is land, i.c., immoveable or moveable. This 
is pointed out in the Master’s Report in Freeman v. Fa trite., printed, I think, in 
1 Moore’s Indian Appeals at the end of the case of Mayor of Lyons v. Fast 
India Company (p. 30o). And every form of writ of ji. fa., from whatever side 
of the Court issued, to which 1 have been able to get access, is couched in the 
same perfectly general terms. Form 10 given in the rules of the Supreme 
Court, which were made after the passing of Act VI of 1855, is in these words : 

[344] “ Process of Execution against Property. 

UVi/ of fien facias on a Jwlgment for Plaintiff on the Plea Side. 

Victoria by the Crriirc of God of the United Kingdom of Great Britain and Ireland, 
Queen, defender of the faith, and so forth. 

I'^ort William in Bengal. To the Sheriff of the Town of Calcutta, and Factory of Fort 

William ill Bengal. 

Greeting, wo command you that you cause to be levied and made of tho houses, larTds, 
debts, and other effects, moveable and immoveable, of C. 1)., now or late of in the piovinoes, 
districts or eountrios of Bengal, Bihar and Orissa, and tho province or district of Benares, or 
111 any of the factories, districts, and plUees which now are ,>nnoxed to and made subject to the 
Presidency of Fort William in Bengal aforesaid, by seizure, and if it be neccssar}' by sale 
tbereof, company's rupees (the amount of all tho monies recovered by Ihe judgment) which 
A. B. lately in our Supreme Court of Judicature at Fort William in Bengal, on the Plea Side 
thereof, recovered against him, whereof the said C. D. is convicted, and have that money 
Ix'fore the Justices our said Court at Fort William aforesaid, immixiiately after the execution 
hereof, to be rendered to the said A. B., and that you do all such things as by Act No. VI of 
Ityili you are authorised and required to do in this behalf, and in what manner you shall have 
exei'Uted this our writ make appear to our said Court at Fort William aforesjj,id immediately 
after the execution In-reof, ami liave you there thou this writ. • Witness Sir Chief Justice 
at Fort William aforesaid, the day of 

in tho year of our I,ord one thousand eight hundred and fifty." 

I am of opinion that theji.fa. issued on Mr. Owen’s application must be 
taken to have issued against all the property of the judgment-debtors whatever 
the character of tliat property. Tliose debtors were Muttylall and Nobinchundor, 
and they at the time when the ,//. ./Vi. was issued had not actually mortgaged 
the house to the plaintiff', hut at most had agreed to mortgage. The/i. fa. then 
in ray view operated against their shares in the house from the date when it 
was issued. 

If it he assumed for thp moment that^they had agreed to mortgage those 
shares to the plaintiff', then although as against themselves a Court of Equity 
would treat tho agreement to mortgage as equivalent to an actual mortgage, yet 
this would [348] not bo so as against a purchaser under the f. fa. without 
notice, and little or nothing as tlie evidence of an agreement on the part of 
Muttylall and Nobinchundor to mortgage is, the evidence of the defendant 
having knowledge of such an agreement at the date of the fi. fa. or even at the 
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date of his purchase is still less. It seems to me tlierefore that even under 
this hypothesis of an agifeement td mortgage, the sale under Mr. Owen’s fi. fa. 
passed the property to the purchaser free of any rights or equities of the plain¬ 
tiff, But I have already said I think it has not been established by evidence 
that the plaintiff had right of recourse equitabfe or other to the property in 
the hands of Muttylall and Nobinchundor at that time, and if so the matter is 
clear of all question of notice to the defendant. 

But the discussion relative to* the effect of the ./?, fa. just gone through at 
some longtli leads me to the Topinion that wliatovor had previously happened, 
and even if the plaintiff’s contention as to the mortgage is made out, the sale 
by the Sheriff on the 22nd February 1S6G as between the plaintiff and 
defendant passed to the defendant the entire share of Nobin, Muttylall and 
Qopalchunder Bose free of the plaintiff’s mortgage hen. That sale was effected 
at the instance of the plaintiff and by getting the,/?, fa. issued in execution of 
the money-decree w'hich had boon entered up by her on the bond of May 1S63. 
She got in substance the same right of locourse against the property affected 
by the fi. fa. as she h.ad by the terras of her mortgage on tlie property affected 
by that instrument, in other words simply the right to have the property sold 
and to apply the proceeds of sale to payment of the debt which was owing to 
her, and which was the same debt, namely, tlie bond ileht in both cases; the 
alternative right to foreclose does not materially affect the comparison. Had 
the fi. fa. issued at the instance of a third party, any sa,le effected under it 
would have passed the property to the purchaser, subject to the plaintiff’s prior 
right to realize her mortgage debt either out of that property or by the coercive 
process of taking possession of and holding it. As however it was issueil at 
the instance of the plaintiff liersolf for the purpose of realizing that very debt, 
it seems plain that the sale and conveyance of the jiroperty C3463 could not be 
subject to a still remaining riglit in her to sell the property over again to 
realize that debt. 

It was put in argument (not expressly but by imjilication) that after the 
mortgage the projierty in the hou.so consisted of two parts, namely, the 
mortgagee's estate and the mortgagor’s estate (or equity of redemption), and 
that what w'as sold uiuler the fi. fa. was the latter only. I need not now 
discuss the meanings of the ho terras as undei-stood in the English system of 
reaj property law, administured as that law is in two sets of Courts (common 
law and equity) of differing jurisdictions. This Court is a Court both of law 
and equity with complete jurisdiccion to deal with the matter according to the 
true relations between the parties, and 1 have already pointed out what those 
relations are in the case of mortgage. 1 think then that the plaintiff, after 
having sold the share of Nobin, Muttylall and Gopalchundor under the fi. fa. 
issued by her in 1866, cannot now maintain that those shares still remain 
mortgaged to her. 

, < Indeed I think it appears on a little consideration that it would be absurd 
to hold that she sold the property in February 1866 subject to her previous 
morl^age lien ; for by the act of sellipg she reduced the extent of her lien neces¬ 
sarily by the amount of the purchase-money, and therefore there must be a 
very substantia) difference between the lien subject to which the property was 
put up for sale and bought, and the lien which remained to the plaintiff after the 
sale. The only other alternative seems to be that the property was put up for 
sale and sold subject to a lien which could only be ascertained by solving an 
algebraic equation, and that as a matter of practice is absurd. 
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The result is that, in the view of tlie case at which i have arrived, the 
plaintiff cannot set up any mortgage against? the defeiidant Anundlall Doss in 
respect of the shares of Nobin, Muttylall and Gopalchunder Bose in this house. 

This suit must he dismissed with costs No. 2 as against Anundlall Doss. 

hVoin this decision tlie plaintiff appealed. 

C347] Mr. Kninrdu and Mr. BQnucrjer foi- tlie .\])pelhinl. 

Mr. Jackson for the Respondents. 

• 

Mr. Kmnedy. —No change was produced in the law' by giving the Courts 
here j)ower to administer both law and ecpiity . the fact that equity will not 
grant relief causes no cliange in any strictly legal riglits to which the plaintiflF 
may he entitled. Whether there w'as notice or not is iininaterial if the mort¬ 
gage is a valid one, but the inference to ho drawn from the evidence is that 
there was notice. The sale of the right, title and interest of the mortgagor 
cannot have any eff ect on the mortgagee's title; at any rate the sale of the 
equit> of redemption of a portion of the i)roi)erty could not discharge the rest. 
iPoNTlFKX, .1., referred to Siiud Einain Momtazooddrcn v. Jlajcoomai Dass {14 
B.L.R., 408) and Hyrd .\ozir fiti.sseiii v. Pntrou Thoinldnnnec (14 B. L. R., 425 
note).J Those cases are decided with respect to ruofussil bonds, wliich are differ¬ 
ent : here the mortgage was in the English form. There is an Act (VI of 1856) 
wliich specially empowers the sale of the eijuity of redemption. It has been 
deemed inequitable to permit the mortgagee to sell for the same debt the pro¬ 
perty on wiiicli the debt was created and to retain his lien, so lie could not 
execute his decree against the mortgaged property. Here only the right, title 
and interest of the mortgagors were sold, and not the right, title and interest 
of any other person. The remedy of a mortgagee until 1855 was not sale but 
foreclosure. The mortgagee cannot sell tlie equity of redemption ; see Kammi 
Dell V. JiamlochtiN Sirrar (5 B. L. R., 150) and Jiainlochun Sircar v. Kamini 
Debt (5 B. L. R., 400 n : and on apjieal, 10 B. L. R., GO n). [PoNTiFEX, J., refer¬ 
red to the principle of tacking.) The doctrine of tacking does not apply in India. 
[PONTTPEX, .T. - Would it not a])ply in Calcutta to a mortgage in the English 
form ?) The law of this Court in 1HG4 was the Civil Procedure Code, under 
whi( h an attachment is ne(a3ssarN' before sale , hero there was no attachment. 
It is well settled that a person taking under a sale by a judgment-creditor can 
take nothing except w hat he had a right to sell. , Watts v. [34«8] Porto (3 PI. 
and B., 743) is completely got rid of; see Whitv:orth v. Gordon (Cr. A Ph., 325), 
Ihdroyd v. Marshall (10 H.L.C., 191), Eyre v. Macdowell (9 ll.L.C., 619), and 
Anandalall Dass v. Hadhamohan Shair (2 B. L. R., P\B., 49, see pp. 62,64,70 
and 72 ; 8. C., on aptieal, 11 Moore’s 1. A., 543). The fact therefore of a man 
having a judgment against liiiii does not oiiahlo him, by having his property- 
sold, to sweep away all eipiitahle rights against himself by reason of contracts 
made by him. .\s to tlie effect of a judgment under the statutes of West¬ 
minster, see heate v. Duh^ of Marllxyroiiyh (3 My. A Cr., 407) , an ekgit had to 
he issued. IGabth, C. .1., referred to Coote on Mortgages, p. 31, 3rd ed., 
where he says, that " though an equity of redemption was not extendible at law 
under 29 Car. ii, c. 3, yet the judgment formed a lien on the land, and the 
creditor might file his bill bo redeem."j The hovering lien created by an e.legit 
does not exist in this country. Although tlie Supreme Court administered both 
law and equity, the same Judges sat in different capacities : the change in the 
constitution of the Courts in 1862 did not make any difference so as to affect 
the rights of suitors. A mortgagee by the purchase of the mortgage property 
becomes a trustee for the mortgagor— Kaviim Del}/ v, Ramlochun Sircar 
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(5 B. L. B., 450}; but this would be an unnecessary precaution if it was consi¬ 
dered the equity of redemption had been sold, as the mortgagor would not have 
been injured. In that case the proceeding is considered as an attachment and 
sale of something subject to the mortgage; see per Macpherson, J., in that case, 
p. 458; see also Brajanath Kundu Chowdry v. Gobindmani Dasi (4 B. L. B., 
O. C., 88), and Act VIII of 1859, ss. 205, 215, 240. There is no way here of 
registering a judgment and so making it a lien. Until attachment the property 
was not bound at all ; see .s. 246. [Garth, C. J.—That provides for the case 
of an execution-creditor and a third person, which is not the present, case. I 
The intention of the Procedure Code is to place the turning i)oint of the lien 
at the attachment; and s. 246 shows that previously to attachment there was 
no lien. [PONTIFEX, J.—Sec. 246 is a mere section of pro- [349} cedure. 
Garth, C. J. —Of procedure in the nature of an interpleader, so that it might 
be summarily determined in case of dispute whose the land is ? Mr. 
Jackson. —A suit begun in the Supreme Court may be continued under the 
procedure of that Court ; see 24 and 25 Viet., c. 104. s. 9, and Dnrab Ally Khan 
V. Khajah Moheemddeen (I. L. R., 1 Cal., 104).I }<iervnjun Mookerjeev. Opendro 
Xarain Deb (10 B. L. R., 57) shows that a mortgagee cannot sell the equity of 
re<leinption except by special leave of the Court I Mr. Jachsem. —There is a 
rule of Court now to that effect; see Rule 92 of the Rules of February 1875. i 
That rule contains a proviso when the mortgagee is willing to join in the con¬ 
veyance to a purchaser ; this must mean that a sale by the mortgagor would 
not pass the whole interest, or why ask the mortgagee to join in the conveyance. 

Even if the ti. fa. is valid, though it is submitted attachment was necessary, 
yet it ought only to have the effect of an attachment, i.e., apply from the time 
of taking possession under it, [Mr. Jacks&n refers to Act XXIV of 1865.J 
That does not affect the question ; it only shows, if anything, that the procedure 
up to that time liad been irregular. [Garth, C. J.—The Registrar tells me 
that a fi. fa. was only issued in old suits, not in new ones. May w^e not presume 
then that this was an old one, a Ji. fa. having been issued.] The leanied Counsel 
contended, that on the evidence there was sufficient to show that there was an 
agreement for the mortgage, and that the mortgage having been executed in 
pursuance of that agreement, was executed on substantial consideration. 

Mr. Jackson for the Respondents. —Act XXIV of 1865 does justify the issue 
of a ti. fa. in this case. Section 2 refers to cases where execution has been 
taken out; s. 8*to cases in valiich execution has not been taken out; the former 
are to be executed according to the High Court procedure ; the latter, though 
executed according to the procedure of the Supreme Court, are to he valid. If 
the procedure had been regulai- up to 1865, what object would tiie Act have had; 
there would have ]peen no defect to cure. 

[350] The Full Bench decisicn in Syvul Emam Momtazuddeen's case can¬ 
not be distinguished by being a case of a niofussil mortgage, - -that is not the 
ground of the decision see pp. 423, 425. It applies directly to this case. 

The case of The. Bank of Bengal v. Nundolall Doss (12 B, L. R., 509, see 
p. 515), shows that an equity of redemption can be sold. The principle of the 
case of Kamini DeM v. Bamlochun Sircar (5 B. L. B., 450) is not applicable 
to this case: the state of facts is wholly different. On tiie question of whether 
there was an agreement to mortgage, the learned Counsel was not called upon. 

Mr. Kennedy in reply.—There is a great difference between charges by 
mortgage and by bond as to subsequently bringing a suit. The Full Bench case 
only applies to the facts of the particular case. [PONTIFBX, J.—^The whole 


2S4 



atiAMACHuitif MOSE Ac. [1876] l.Lft. i Cal. 38i 

r • 

question was fully discussed and oonsiderad in that case; it was decided on 
principle. Does an action on a covenant in a mortgage in which the mortgagee 
recovers money by arrest of person or sale of chattels, do away with the mort¬ 
gage lien or act as a bar to a suit for foreclosure ? [PoNTiPEX, ,T.—Is there a 
conveyance on a decree for*sale in a mortgage suit ?] Yes, always here ; how 
otherwise is the purchaser to obtain the subject of his purchase. fPoNTiFEX, 
•1.—You would then never be able to sell the mortgagee’s lien at all. There is 
no such thing under Act VIII of 1859 as selling the mortgagee's lien : you sell 
the right, title and interest of the mortgagof under a money-decree, and under 
a sale in a mortgage suit you sell precisely the same. (4 auth, C. J. - Why 
cannot a mortgagee sell subject to his ow'n lien in the sarne way as other 
estates are sold subject to liens ?] 

The case of The Bank of Bei^al v. Niiutiolnll Dons (12 B. L. R., 509, see 
p. 515) is inconsistent with the Full Bench decision. Since the Statute of 
Will. IV, a ti. fa- would issue in England against the mortgaged i)roi)erty, but 
it could not be contended that it barred a suit for foreclosure. 

Cur. adv. vult. 

Garth, C. J., after stating the facts, delivered the Judgment [331] of the 
Court. Tlie portion of the judgment relating to 14-4Hths share was as 
follows 

With resjHJct to the remaining 14-48ths, tlio defendant .\nundlall claims 
to be a jiurchaser in priority to, or in exclusion of, tlio mortgage on the 
following grounds ; First with respect to Nobinchunder’s6-48ths and Muttylall’s 
l-48ths, the defendant .\nundlall proves that the right, title and interest of 
Nobinchunder and Muttylall in the property were sold by the Sheriff on* the 
7th July 1864 under a writ of execution issued on 23rd March in a suit brought 
by one Thomas Owen against Muttylall and Nobinchunder, such sale being 
made to one Oourychurn, by whose direction the purchase w’as transferred to 
Anundlall, to whom a conveyance was executed l)y the Sheriff on tlio lOth of 
August 1864. 

The plaintiff, on the other hand, insists that the alleged agreement for a 
mortgage of this property to lior was made on the 6th of May 1863, and that 
the Shei'iff's sale could not operate to the jirejudico of .siicii allied agreement. 
We are however unable to discover sufficient Evidence of this alleged agree¬ 
ment for a mortgage. The entries appearing in tlie books of Messrs. Rogers 
and Romtry on which tlio plaintiff relies (even assuming that tliey were properly 
receivable in evidence) are far too indefinite to prove that there was a binding 
agreement for a mortgage of this particular jiroporty on the-8th of May 1863 
when the money was advanced on the bond, or jirior to the actual date of the 
mortgage. The entries do not show what property was to bo included in the 
mortgage, nor what were to he its terms, or that tlic lender of the money 
stipulated for the security of a mortgage. We are therefore of opinion that the 
Sheriff’s conveyance to Anundlall in 1864 overrides the mortga,ge upon which 
the plaintiff sues. 

And Anundlall also relies on a further sale by the Sheriff' in 1866 made 
under the following circumstances; -On the second of February 1866, the 
Sheriff, under another writ of execution, issued upon the judgment entered 
up'on the plaintiff’s warrant of attorney of the 6th of May 1863, sold the right, 
title and interest of Nobinchunder, Muttylall and Gopalchunder in the property 
to one Nobongo Monjery Dabee, by whose direction [352] the purchase was 
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transferred to AnundlaU, to whom a conveyance was executed by the Sheriff on 
the 18th of June 1866. ‘ 

The plaintiff insists that this sale, though made at her own instance and 
without notice of her mortgage, passed only tl»o right, title and interest of 
Nobinchundbr, Muttylall and Gopulchunder in the equity of redemption subject 
to the mortgage, and did not affect the mortgage itself, so as tanto to 
discharge or annul it; and that in fact suph sale must he treated precisely in 
the same manner as a sale upon a judgment of a person who is not a mortgagee. 
This argument of the plaintil^ only affects Gopalchunder’s share, as we have 
already stated that in our opinion the shares of Nubinchunder and Muttylall 
passed under the Sheriff’s sale in 1864. Hut we are unable to assent to the 
argument as affecting Gopalchunder’s share. We think that a mortgagee 
selling in execution the right, title and interest of his mortgagor obviously 
stands in a different position from a stranger selling in execution the mortga¬ 
gor's right, title and interest. Take for example the case of an estate worth 
Rs. 2,000, but subject to a mortgage for Rs. 1,000. If the mortgagor sold by 
contract, or if his judgment-creditor sold in execution the equity of redemption 
for Rs. 1,000, the mortgagor would in eacli case benefit by the sale and receive 
in effect the full value of the estate, Rs. 2,000. But if the mortgagee could sell 
separately in execution the equity of redemption foi‘ Rs. 1,000, the result would 
be that his owm debt would be dischai'ged, and the jnirchaser would bold an 
estate worth Rs. 2,000 for the price of Rs. 1,000, and the mortgagor would lose 
an estate worth Rs. 2,000 having received onlv the mortgage monev of 
Rs. 1,000. 

And though we asked for authority to sni)po) t the jdaintitt's argument, we 
wei» not referred to any case, whore under a mortgage m the Rnglisli form the 
equity of redemption has been separately solti under a money-decree recovered 
by the mortgagee The only case we can find in the Mnglish rei»orts in which 
the question was approached, is LunUr v. Dolhtiid (1 Ves., 431), which is very 
imiierfectly rejiorted, and was ultimate^' decided [3533 hy Lord Thuklow on 
the ground that an equity of redemption could not he extended under the 
Statute of Frauds. One of Lord ReDESDAL li’s arguments in that case appears 
to have been that such a sale would in effect defeat the mortgagee’s own 
agreement for a redemption. Linder the present law in Rngland, an equity of 
redemption can he I'eached h> a. judgment-creditor only hy means of an 
equitable exec&tion, as it lis called, or through the diicree of a Court of 
Equity, which would necessarily, bj the proceedings in the suit, be informed of 
the existence of the mortgage, and the fact that the ludginent-creditor was also 
mortgagee. 

We are of opinion that a mortgagee is not entitled by means of a money- 
decree obtained on a collateral security, such as a bond or covenant, to obtain 
a sale of the equity of redemption separately, because hy so doing he would 
deprive the mortgagor of the privilege which, upon the principle of considering 
the estate as a pledge, a Court of Equity always accords to a mortgagor, namely, 
a fair allowance of time to enable him to discharge the debt and recover the 
estate. This privilege is an ecjuitahle incident of the contract of mortgage, and 
it would be inequitable to jiermit the mortgaged to evade it to do that 
circuitously which he could not do directly. 

Id the present case the sale of tiie Sheriff in 1866 was of the right, title 
and interest of the mortgagors, the sale being at the instance of the mortgagee 
without disclosing her mortgage and withr)ut notice of the amount due to her as 
a charge upon the property. The purchase-mcoiey would appear, as in the case 
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of Luster V. Dolland (l Ves., 431), to have been estimated on the value of the 
* unencumbered shares, and it has been received by thb plaintifl. This sale has 
not l)een objected to by the mortgagors wJio are parties to this suit, and 
Ijossession was at once taken_ under it and has been held unchallenged ever 
since. Under these circumstances we are of opinion that the sale and 
conveyance by the Sheriff must be considered to have passed the entire equitable 
estate in Go])alcbunder’s share, and wo therefore concur with PiiEAH, J., in 
dismissing the plaintiff’s suit, so far as respects the 14-48th8 of Nobincliunder, 
Muttyiall and (Jopalchunder. 

[334] Under the circumstances we think the ai)pollant n)ust pay 
Anundlall's costs of this a]}i)eal, and must add her own costs of this suit and 
api^eal to her security, and PhEAK, J.'s decree will bo modified accordingly. 

Decree varied. 

.\ttoi‘ney for the .\ppellant: Mr. liemfrij. 

Attorney for the Ro3|)ondonts: Baboo (}. C. Chimdcr. 


NOTES. 

fAftcr the il.it*' f)( this tlcci^i<)ii, tin; frillowiiig ststtutory provisioii.s worr niadi’ 

Transfer of Property Act, 1882, Sec. 99: -When- ,i niortgagcf, m oxncutiiai of ,i ilci-roc 
fur tlio satisfaction of .iiu claim, whether .irising under the mortgage or uot, attaches the 
mortgaged properu he shall not be entitled to bring sueli propertv to sale otherwise than by 
iuBtitutiiig a suit under suction siKlv-seven, and lu ina\ in-tituto .such suit notwithstanding 
.anything contained in the Codi* of Civil Procedure, st-ction forty-lhrco. 

The Code of Civil Procedure, 1908, repealed the .ibovo provision and hv Order H4, Knle It, 

eiiaet.s as follows :' 

11) Where a mortgagee h.is ohtained a deeree for the payment of money in satisfaction 
of .1 elaim .vrisiug under the mortgag.'. he sh.ill not lie enlitied to bring the mortgaged pro- 
)H:rt> to sale otherwise than bv instituting a suit bii* sale in ciiforeoment of the tnortg.ige, 
and he may institute stieh suit notwithstanding .luytlung eoiitaincd in Order Tl, Rule '2. 

(‘2) Nothing 111 sub-rule (il shall apply to aiiv territories to which the Transfer of Pro¬ 
perty Act, 1HS2, has not been c.xtcnded. 

For eases, see under the foregoing scetioiis in the 'J'rauster of Propertv Act edited In- 
Mr. (lour or Messrs. Shepherd & lirowii.] 
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C3881 ORIGINAL CRIMINAL. 


The ISth April, IH70. ' 
PEE8ENT: “ 

Mr. Justice Pontipkx. 


The Queen on tJvo Prosecution of Morad .\li 
• versus 

Hadjee Jeebun Bux. 


Act X of IS75 [High Courts' Criminal Procedure Act), s. 147 — Case 

transferred to High Court—Refund of Fine, on Quashing Conviction-- 
Notes of Evidence taken by Magistrate. 

The High Court h.»s nu power, under m. 147*. Act X of 1875, to order a fine to bo refunded 
on quashing a conviction. (In In rc Louts, 15 B. L. R-, Ap., 14, the Court ordered the fine to 
be refunded.) 

The Court in this instance ilccided whether the ca>e should l>c trinsferred under s. It7 
on the notes of the evidence taken by the Magistrate at the trial. 

In this case a rule had been granted by Phear, J.,on tlie 30th March, calling 
on Mr. Dickens, Police Magistrate for the Northern Division of Calcutta, and 
Morad Ali, the complainant in the case, to show cause why the case should not 
be transferred to the High Court under s. 147, .\ct X of 1875. The facts were, 
that the complainant and defendant lived in adjoining houses between wiiich 
there was a party wall. .\ hole was found to have been made in the wall, 
apparently from the defendant's side, and Morad Ali instituted a charge against 
Hadjee Jeebun of having committed criminal mischief. On that charge Hadjoe 
Jeebun was convicted by tlie Magistrate Mr. Dickens and fined Rs. 50, which 
was ordered to be paid to the complainant. The ground of the application for 
transfer to the High Court was that there was no evidence adduced at 

the trial of any intention on the part of the defendant to commit mischief. 

Mr. Branson and Mr. Evans now appeared to show cause against the 
order. 

•Mr. Jackson and Mr. tionnerjee contra. 

On the part of Morad Ali, an affidavit of Mr. Pittar, and on behalf of 
Hadjee Jeebun Bux, a joint and several affidavit of Mr. Leslie and Hadjee 
Jeebun Bux, were filed. To the latter affidavit was annexed an attested copy 
of the notes of the evidence taken by the Magistrate at the hearing of the 
charge. 

Mr. Branson went into the merits of the case, and contended that the 
defendant had been rightly convicted. [Mr. Jackson. —The notes of the 
evidence taken before the Magistrate must be taken to he the materials on 

• ilSec. 147;—Wheuovor it appears to the High Court of Judicature at Fort William, 

Madras, o* Bombay that th6 diroctioii hereinafter mentioned 
Power of Presidency High will promote the ends of ju.siicc, it may direct the transfer 
Court to transfer to itself cases to itself of any particular case from any criminal court 
from Police Magistrates. situate within the local limits of its ordinary original crimi¬ 

nal jurisdiction, aud the High Court shall have power to 
determine the case so tcaneferredt and to quash or affirm any conviction or other proebediug 
which may have been had therein, but so that the same be not quashed for want of form, 
but on the merits only .J 
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whiofa the Court is now to decide. See In re Louis (15 B. L. R., Ap., 14.) 
Affidavits cannot be used to supplement tlia(^ evidenceij There the case had 
been brought up under s. 147 ; this is an order calling on us to show cause why 
it should not be sent up.' Tlie notes do not comprise all the evidence taken 
before the Magistrate. He is not bound to take notes at all. [PoNTiFEX, J.— 
Is it a case of mischief at ail ? The wall appears to be a party waif. But even 
if it had been the complainant’s, the defendant’s conduct seems to have been 
trespass, not criminal mischief.j . 

Mr. Evans on the same side. —Mi-. Lieslie’s affidavit mentions evidence 
which does not appear in the notes of evidence taken liy the Magistrate. 
Where it appears that all the evidence is not before the Court, the Court ought 
to call for the whole of the evidence, or it might rehear the case. 

Mr. Jackson submitted that all the materials necessary for decision were 
before the Court, and that on those materials the conviction ought to be 
quashed. 

The Court was of opinion that on the evidence which had come up from the 
Police Court there vvas no case for convicting [356] the defendant of mischief: 
inasmuch as there was no evidence to sliow that tlie hole was made in the wall 
maliciously or for the purpose of annoying the prosecutor. The conviction was 
therefore ordered to be quashed. 

Mr. Jackson applied for an order fur refund of the fine: but the Court was 
of opinion it had no power under tlie section to order repayment of the fine. 

An application by Mr. Jackson for costs was refused, the Court being of 
opinion that the defendant was not wholly free from blame in the matter, 
and that the prosecution did not appear to have l)een a malicious prosecution. 

Conviction Quashed. 

Attorney for the Complainant; Mr. Pittar. 

Attorney for the Defendant - Mi. Lesiie. 

[ 1 Cal. 856 ] 

ORIGINAL CRIMINAL. 

The Uth, Kith and Wth March, JH70. 

Present: 

Mr. .lusTicE Phear and Mr. .Justice Markry. 

The Queen 
versus 

Upendronath Doss and another. 

Act X of 1876 (High Courts’ Criminal Procedure Act) , s. 147 — 

Case transferred to High ( 'ourt—Notice to Prosecutor — Pena! 

Code, ss. ‘J92 ami 294 — Specific Charge—Procedure on 
Transfer to High Court. 

In an applioatiou for the transfer of it case under s. 147, Act X of 1875, in which the 
prisoner has been convicted and is undergoing imprisonment, it is in the discretion of the 
Court to order, for sutheiont primd fade cause shown, that the case be removed, without notice 
to the Crown. 

Sevible, —A charge under ss. 292 and 294 of the Penal Code should be made specific in 
regard to the representations and words alleged to have been exhibited and uttered, and to be 
obscene ; and the Magistrate, in convicting, should in his decision state distinctly what were 
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the particular representations and words which he found on the evidence had bean exhibited 
and uttered, and which ho,adjudged do be obscene within the meaning of those sections. 
Where no such specific decision has been given, the High Court when the case has been 
transferred under s. 147, .Act X of JSTH, ina.v either try the case de novo, or dismiss it on the 
ground that the Magistrate has come to no finding on which the conviction cun be sustained. 

The prisoners had been charged w'itli offences under ss. 292 * and 294 of the 
Penal Code, and hod been on conviction sentenced [3573 by the Magistrate for 
the Northern Division of Calcutta to one month’s simple imprisonment. On 
their application to the High Court, Phe.aR, J., made an <.'.r order undei- 
5. 147 of Act X of 1875, I'embving tlio case to the High Court, and allowed the 
release of the prisoners on bail under s. 14K. The case now came on for 
hearing. 

Mr. Branson, Mr. M. Ghose, iind Mr. Pnlit apjmKred for the Prisoners. 

The Standing Counsel (Mr. Kennedy) for the Crown. 

Mr. Branson contended that the conviction could not l>e sustained, first, 
on account of the vagneuess of the cliarge, inasmuch as it did not specify tlie 
nature of the crime charged ; secondly, that the prisoneis had conmiitted no 
offence under ss. 292 and 294 : and thirdly, that the evidence did not justify 
the conviction. He also contended that the Magistrate had no power to disix>se 
of the case summarily. 

The Standnuj Counsvl raised an objection to the order made removing the 
case to the High Court, inasmuch as no notice thereof had been given to tlie 
Crown. The Court offered to adjourn the case if the Crown required time to 
enable them to proceed with it, hut the Standnig Counsel said ho thought an 
iidpurnment was unnecessary. He then contended that the Magistrate had 
power to try, and dispose of, the case summarily, and that on the evidence the 
conviction ought to be upheld. After hearing Mr. Branson in reply, tlie Court 
took time to consider its Jud^monti which, on a subsequent day, was delivei - 
ed by 

PhoaPi J. -This case now comes before us by reasou of its having lieen 
removed to this Court from the Court of the Magistrate of Calcutta, Northern 
Division, by an order made under s. 147 of the High Courts’ Criminal Pro¬ 
cedure Act. 

The learned Standnig Qounsel, on behalf of the Crown, olijected that the 
order hiwl been irregularly made, because the Crown was not served with notice 
of the application for it, [358] and was not given an opportunity of being heard 
upon that application. We are of opinion, liowover, that when, as in tlie 
present case, a conviction has been arrived at by the Magistrate, and tiie jieti- 
tioner is actually suffering imprisonment thereunder, it is within the discretion 
of this Court to order for sufficient pri'.nn facte, cause shown, on the application 
of the prisoner, that the case be removed without notice to the Crown. We 
intimated our readiness to give time to tlie Standing Counsel, if he I'eijuired it. 


* [ See. 292 ;—Whoever soils or distributes, imports, or prints, for sale or hire, or wilfullj 

Hale Ac of obscene books “*»'*!'*** book, pamphlet, paper, 

Hue, AC. 01 o ce drawing, painting, representation, or figure, or attempts or oflers 

■o to do. shall be punished with imprisonment of either description for a term which nmy 
extend to three months, or with fine, or with both. 

Sec. 294 Whoever sings, recites, or utters in or near any public place any obscene song, 
ballad, or words to the annoyance of others, shall bo punished 
Obscene songs. with imprisonment of either description for a terra which may 

extend to three months, or with fine, or with lioth.] 
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foi' fclie purpoHe of thi« hearing, but he said jie was quite prepared to goon with 
the case without delay, * 

The charge preferred against the petitioners and some other person, upon 
which they were tried by the«Magistrate, appears in tiie Court book, which the 
Magistrate has sent up to us, in the following words :—“ Defendant?) are charged 
with having, on Ist March, at Be>adon Street in Calcutta, exhibited to public 
view certain obscene rejiresentatioru). Defendants are further charged with 
having at the time and place aforesaid uttered or recited cei'tain obscene words 
to the annoyance of others, ss. 292 and 294 of ilie,Ponal Code and the original 
order or conviction made and signed by the Magistrate after hearing the 
evidence given on both sides appears to have i)een as followsDefendants 
(2) and (3) UjMjndronath Doss and Ornritolall Bose” (tlio two petitioners to this 
Court) “are found guilty under ss. 292 and 294 of the Penal Code, and sentenced 
to suffer imprisonment for one month.” 

The scope of each of the two sections, 292 and 294, of tlie Penal Code is 
wide; and it is much to he regretted that the charge against the prisoners was 
not made specific in regard to the representations and word>> alleged to have 
been exhibited, uttered, and to be obscene, before at least the accused 
persons were called upon to answer it. .\nd it was oei-tainly very important, 
both in the interest of the accused persons, and of the piddic, that the Magis¬ 
trate, in his decision of the matter, should liave stated distinctly what were the 
])articular representations and words which ho found in the evidence the con¬ 
victed persons had exhibited and uttered, and whiol) he adjudged to be obscene 
within the meaning of those sections. 

[339] Had the case remained as the Magistrate's book represents it, we 
should have been reduced to the alternative of either practically trying the dase 
fi/‘ iini'n or of dismissing it, upon the ground that the Magistrate had come to 
no finding upon which his conviction could he sustained. Fortunately, however, 
since tlie conviction has been impeached by the making of the apidication for 
the removal of the case to this Court, the Magistrate has formally drawm up 
his specific findings of fact, and his order thereon, and we may now safely 
assume that this document discloses all that in the opinion of the Magistrate 
is established by the evidence against the petitioners within the scope of .ss. 292 
and 294 of the Penal Code. (.After going through the specific lindings of the 
Magistrate his Lordship found that the evidence was not suffijpient to justify 
the findings of fact arrived at by the MagistraUe, and that the words, and 
passages were not obscene within the meaning of ss. 292 and 294, and 
continued:) It thus appears to us tliat the grounds upon which the Magistrate 
has placed his conviction in this case fail; and W'e can discover in the evidence 
no other ground upon which it could legally be supported. It follows that the 
conviction must be quashed, the sentence set aside, and the petitioners released 
from the obligation of their i-ecogni/.ances. 

Conviction quashed. 

•Attorney for the Crown : Tlie Covernment Solicitor, Mr. Sandnson. 

Attorney for the Defendiints; Baboo (1. ('. Chiindcr. 


1 CAIi.—Sl 
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[i Cal. 889 J 

• APPELLATE CIVIL. 

The ilOth Januanj, 1S70. 

Pi?esp:nt : 

Mh. JrsTK'K Cl(»ver an’I) Mr. .Thstk^e Mittrr. 


(ioiuoe Lilli Singh.Plaintiff 

• ver.tm 

Joodhistoei- Hajriili and othei’s.DefondanU. • 


liegul.Uitm 17// of l/ili), sh. and 14 — Suit for liooarsal of Sa/r - - 

Senuri: ot Notice. 

Wht'n*. Ill a milt to si>l -isidi’ a p.itni silc midt'r V'lll nf IHli). it was proved that 
the notice of '•ule was first stuck up in the ciitchcrrv of the ijiiradar tthc inobal having been 
let out III ijiirn bv the patnidar). aiul on the refusal of the ijaradar’s goinasta to give a receipt 
of service, it C 860 ] was taken down, and subspquoritlv porsonall> served on the defaulting 
patnidar at his house, which was at some distance from the pitiii mehal, Md, that the object 
of the provisions in Reg. VIII of iSlP as to service of notice of ^alo is not onl> to give notice 
of sale to the defaulter, but nNi i.o the under-tenants, and to advertise the sale on the spot 
for the information of intoiiding purchasers ; but though those provisions had not been strictly 
complied with, yet as the plaintifl (the patnidarl did not allege that in consequence of the 
defective publication there was not a sufficient gathering of intending purchasers, nor that 
the uiidci'-tennnts were ignorant of tin' “ale, and were prejudiced bv such ignoranee, nor that 
the piohal was sold lielow its value, held, that the defect did not .iinouiit to a "sufficient 
ploa " under s. ]4 for setting aside the sale. 

Tijiknnihn Xnlh Sxmihv. Mnhinainli Dlnrni Mahninh ('hand liahitlur (9 H. f.. R., 87), 
commented on and distinguislied. 

Baboos liliou'iiiin Churn Diitt and Umhica Churn Hose for t.he .Appellant. 

Baboos Mohinu Molitiv Roy and Knlly Proaonno /.)i*/t for the Hesjxinrlents. 

The facts and arguments are sufficiontlv stated in the Judgment of 
MitTER, J,. which was as follows : - 

Mitter, J.^—This is a suit for tlie reversal of a jiatiii sale untlei- Regulation 
VllPof 1819. The claim is*l)ased upon two grounds, viz., (1) that there was 
no arrear d rent due from tlie plaintiff on the day of the sale, the same having 
l}een paid to the zamindar two days before the day of sale, and (2) that the 
notification of sale was not diilv published according to s. H of Regulation VIII 
of 1819. 

The lower Court has dismissed the suit. Upon the first j)oint, the lower 
Court has found that the allegation of payment of rent two days before the day 
of sale is not true, and that the dakhila produced to establish that payment is 
not genuine. As regards the jiublication of the notice of sale, what the lower 
Court finds is this, that it was first stuck up in the cutcherry of the ijaradar 
(the inohal having been let out in ijara by the patnidar), but the goinasta of the 
ijaradar having refused to grant a receipt of the service of the notice to the peon 
who took it, it was taken down and subsequently person-[3613 ally served upon 
the plaintiff, the patnidar. The lower Court having come to these conclusions 
of facts, dismissed the suit. 

* Regular App«il N'o. 296 of 1874, against a decree of the Suliordinate Judge of ZtUa 
East Burdwau, dated the ‘i7th April 1874. 
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On appeal the correctness of these conq/usions of facts has been contested 
upon the ground that they are against the weight of tfie evidence on the record. 
I do not think that this contention ought to prevail. 1 am quite satisfied with 
the reasons given by the lower Court in support of these conclusions, and I do 
not think that we ought todis’turb his findings in ap])eal. We must, therefore, 
accept them as giving the true facts of the case. 


The next question that has been raised in appeal before us is, tliat, 
accepting these findings of facts as correct, still the sale cannot stand, as tiio 
notification of sale was not published in the manner indicated in cl. 2, s. H of 
Kegulation VIJ1 of 1819. The plaintiff does not deny that two notices, as 
required by this clause, were stuck up in accoitiance with law in the cutcherries 
of the zainindar and the Collector, but this case rests u])on the ground that no 
notice was published as also required by the same clause in the mofussil. The 
clause in question first of all lays it down that tlie notice of sale should^bo 
stuck up in the outcherry of tlio Collector. Then it further provides . A 
similar notice shall be stuck up at the suddei' cutchevry of the zarnindai 
himself, and a copy or extract of such part of the notice as may ap])ly to the 
individual case shall be by him sent, to bo similarly imhlishod at the ciitchorry 
or at the principal town or village upon the land of the defaulter. The zamindar 
shall be exclusively answerable for the observance of tlie forms above described, 
and tlie notice required, to be sent into tlie mofussil shall he served by a single 
peon, who shall bring hack the receipt of the defaulter or ol his manager foi 
the same, or in tlio event of inability to procure this, the signatures of thiee 
substantial persons residing in the neighbourhood in attestation of the notice 
having been brought and pulilislied on the sjiot. 


Now it is evident from the facts of this case, that the form prescribed 
above for the publication of jllie notice in tho mofussil has not been strictly 
complied with, because tho notice, [3623 though at first stuck up in the 
cutchevry of the ijaradar, was after a short time taken down and personally 
served upon the defaulter at liis house, which is at some distance from the ))atni 
mehal. Tliorefore the question which we have to iletei inino is whether this 
defect is such as to entitle tho defaulter to ask the Court to reverse tho sale 
iqion that ground alone. In order li) arrive at a satislactory conclusion upon 
this question, wo must first deteriniiio what is the objeiit for which this provision 
as to tlie publication of this notice in the mofussil has been made, because if 
it be simply to give notice of tbe sale to the <lefaulter, it is clear that in*this 
case we ought not to give efi'ect to the contention of the plaintiff, who 1ms got a 
more direct notice of the sale, as it was personally served upon him. It has 
been decided by Sir B.VUXKS PnAfocK, C..!., in the case of Sana Ikebee v. Loll 
Chenui Chm'dhry (9 W. K., 24'2), that a i»atni sale should not he sot aside lor 
mere formal defects in the publication of the notice if it proved that it lias 
been served upon the defaulter. This case has been quoted witli approbation 
by their Lordships in the Judicial Committee of the Privy Council in the case 
of Itam Sabuk Lose v. Kmnivre Kiiviarec Dosser. {14 K L. R., 394). The same 
view of the law has been taken by a Division Bench of this Court in tho case 
of Pitamhur Panda v. Datmudin- Doss (24 W. R., 433). See also Maluiminec 
Churn Muter v. Mooranj Mohun Ghosc if. L. R., 1 Cal., 17.»). 


Now it is clear that one of the objects of this provision is to give notice 
of the sale to the defaulter, and so far as that object is concerned, the plaintiff, 
as I have remarked above, lias no valid ground to complain. But the question 
is,—is that the sole object 1 1 do not think it is. If it were the sole object, we 

should have naturally expected that handing over the notice direct to 
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the defaulter or bis agent would ht^ve been laid down as the ordinary and the 
principal mode of service,* and the sticking up of the notice in his cutcherry, 
or the publication of the same “ at the principal town or village upon the land,” 
would have been laid down as the substituted mmle of service to be resorted to. 
if it be impracticable to effect the service in the first C363] mentioned mode. 
Then it must be remembered that there is no other provision in the Begulation 
for advertising the sale in the mofu.ssil except the one under consideration. 
Then it also must lie remembered that iifiportant privileges have been given 
to the under-tenants by the Regulation to protect their rights, and there is 
no other provision in it of giving notice of the sale to them than the one indicated 
in the extract I have made from the Regulation. The letter of the law also 
leads to this conclusion, because it si)eaks of the notice of sale being published 
on the spot. It appears to me from these considerations that the object of 
this provision in the Regulation is not only to give notice of the sale to the 
defaulter, but also to under-tenants, and further to advertise the sale “ on the 
spot" for the information of the intending pin chasers. 

We have, therefore, next to consider whether the defects in the publication 
of the notice of sale in the inofussil in the case have been such as to defeat the 
object mentioned al>ove. Sec. 14 of tliis Regulation, which gives to the defaulter 
the right of contesting the validity of the sale in a Civil Court, provides that 
the sale should be reversed upon “ a sufiiciont plea ’ being established. Has 
the plaintiff established “ a sufficient plea " in this case which would entitle 
him to ask the Court to set aside die sale ? It has been found that the notice 
of the sale was stuck up in the ijaradar’s cutchon*y and was not taken down 
until after some time ; that the i^eon, who took it there, asked the gomasta of the 
ijasadar to grant a receipt of the same, and there was some conversation 
between them as to whether he (the gomasta) was the rigiit person who should 
give this receijit. and on his finally refusing to give it that the notice was taken 
down and brought away to he personally served upon the defaulter. TJje 
plaintiff has not established any circumstance in this case to show that this 
was not sufficient publication of the notice oi the sale in the mofussil. Ho 
does not state that in consequence of this defective) publication of the notice 
there was not a sufficient gathering of intending purciiasers at the time of the 
sale. Nor does he coin])lain Unit his uuder-tonants w'ere ignorant of the 
impending sale of the parent taloek, and w’ere therefore prevented from de]>ositing 
the %rrears of rent to stay tlie sale. He in [364] his plaint puts the same to 
valuation upon his patni raelial which it fetched at the auction-sale. Upon the 
whole, I am .lot i)repared to say that the defects established by the plaintiff in 
the manner of ttie publication of tlic sale notification in tiic mofussil are such 
as to amount to “ a sufticient plea ’’ within the meaning of s. 14 of Regulation 
VIII of 1819. 

It remains to notice a case- —Bykantlm Nath Sinyh v. Maharajah iJhiraj 
Mahatab Chaiul Bahadur (9 B. L. R., 87)—upon which the learned pleader for 
the appellant laid great stress in the course of the argument. In that case 
there was no attempt made by the /.amindar to publish the notification of sale 
in the mofussil. There was further a very grave irregularity in sticking up the 
notice of sale in the Collector’s cutcherry, and it was held that these defects 
were sufficient to vitiate the sale. I do not think that any inflexible rule of 
law was laid down there, that any departure from the forms laid down in ol. 2, 
s. VIII of Begulation VIII of 1819, would be sufficient to entitle the defaulter 
to set aside the sale. What was virtually held in that case was that the 
irregularities established there were sufficient under the law to vitiate the sale. 
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The reeult therefore is that'this appeal ijiust bo dismissed with costs. 

Glover, J. —Had it not been for the strongly expressed opinion in the case 
referred to by MiTTER, J., in which case, however, tlje judgment was to a certain 
extent approved of by the Privy Council, I should have thouglit that the words 
of the Regulation were imperative, and made all sales void when tiiel’e had been 
no proper service of notice in the raofussil cutcberry. But after these decisions, 
T do not see how 1 can retain my opinion, and I am therefore not proi)ared to 
dissent from the judgment of my learned colleague. 

The apixjal must bo dismissed with costs. 

Appettl <h Him used. 


NOTES. 

[STATUTORY REQUIREMENTS AS TO SERVICE OF NOTICE 

The I’rivy Council in The Maharani of liurdwnn v. Kri.ihnn knniini lJci>.t (1887) 14 Cal. 
385 at 373 14 I. A. 20 observed upon thiH t-asc <is follows " The cmly case cited which is 

directly in favour of the contention in this case is that of Gourec hnll v. Jundhisteer Hqjrr.h, 
I. L, R. 1 Cal. 889 : 25 W. R. 141, wbun: it was doinded that the regulation was sati.sficd 
hy service of notice at the house of the defaulter. But the authority of that decision is 
undermined b\ its being rested mainly on the case of Sana Beebee v. /,all CkaivJ Cfioirdhiirf/, 
9 W. R. 242, and the recognition of that case by this Committee in liam Sabiik 
Bose V. Motivwhini Dosser, L. R. 2 I. A. 71. The same ca.se hii.s been again rwogni.sed by 
this Committee in Maluirajah of Burdivan v. Taraso-imlnri Debin, L. R. 6 I. A. 19; 
I. L. R. 9 Cal. 619 : blit it IS no authorit} for the jiropiwition for which it is cited. It has 
been above pointed out that the (uniialities whieh the Kcniindar has to observe, and the 
evidence In whieh that obRcrvancc has to be proved, are two totally distinct things. All 
that Sir 15. Peacock decided was that if the ohservaiieo of the ruipiisite formality ^'iis 
distinctly proved, it was not necessary to have the mode of proof w'hich the regulation 
directs. tha VMV'of Mnlinrajoh of Bnidll'lln v. Tnrnsimiulnri Debin, L. R, 61. A. 19; 
1. E. R. 9 Cal. 619, this Committee found that the ([UosHon whether requisite formality 
had licen ohscrvctl dejiended on confliet ng evidence, but that the statutory mode of proof had 
clearly not beiui followed, and the\ lield, that the decision must go against thi' /.einindar, 
who,sc business it was to follow the prescribed method. They did not differ from Sir 
Karnes Peacock nor did they hold that statutory proof was th('only proof that could he, given. 
Neither did Sir Barnes Peacock decide or intimate .iny opinion th.it one of the important 
formalities rt'quired .ts preliniinary to ,i sale could be dispensed with. Mi;, Justice (Hover 
rests his decision wholly on that of Sir B Poaeoek, .iiid its rocognitioii by this Committee. 
And their Lordships observe that Mr. Jiistirc Romosh Chunder Mitter, who adds othci 
reasoning, is a party to the judgment now aiipealed from, apparently without dissent.”] 
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C36S] APPELLATE CIVIL. 

Tht! IJth and 12th June, 1H73, and 15th June, 1370. 

Present: - 

Mr.' Justice L. S. Jackson and Mr. Justice D. N, Mittbr. 

Adhiranoe Narain Coomary...Ono of the Defendants. 

ver.'ius 

Shona Malee Pat Mahadai "(Plaintiff) and Biddya Dhur.Defendant.' 

Hindu Law — Widow — Maintenance—Lien on Mutate, of Husband -Bona fide 

Piuchaser. 

The licii of a Hindu widow for niaintiOii.iiKT (>iit of the est.ite of her deecased husband is 
not a eharge on that estate in the hands of a honri fide purchaser irrespective of notice of such 
lien. 

A Hindu widow, before she can enforce her charge for maintenance against property of 
her deceased husband in the hands of a purchaser froiu his heir, must show that there is no 
property of the deceased in the hands of the heii. 

Debts contracted b\ a Hindu take precedence of his widow's cl.tiiu for niaintenanee, and 
semble, that if a portion of his property is sold .ifter in.s death to pay such debts, the widow 
cannot enforce her charge for uiaintenauce against such proiH-rt\ in the hands of the 
purchaser. 

Quinre .—Whether a Hindu widow, bv obtaining against her husband's heir a personal 
decroe for maintenance unaeeninpanied by any declaration of a charge on the estate, docs not 
oBp her charge upon the estate. 

This was a suit bv a liitulu widow for inaintonuiiue. The plaint stated 
that the plaintiff was tlie widow of the late Raja of Killa Koojung; that 
Biddya Dhur, the defendant, who had succeedetl to the raj in accordance with 
the custom of the fttnnl>, refused to jiav her maintenance, and she sued him, 
and on the 1 Itli of bobruary IH6'2 obtained a decree for maintenance at Ks. 100 
jier month ; that, her maintenance had since been paid uj) to May I8th, 1H6H; 
that Biddya Dhur, defendant, had sold the raj (estates) for the iiayinent of his 
debts, and the defendant Adhiranec had hecoine the purchaser and obtained 
possession thereof; that .\dhiranee luul refused to jiay the plaintiff’s mainte- 
nanpe, and hence she hrought this suit for the amount thereof from 19th Ma> 
1868 to 14th May IK71, amounting to Rs. 8,586-10-8. 

[366] The defendant Adhiramnj hied a written statement, in which 
she submitted that the suit was not maintainable against her: that she was 
not a party to the suit in which the plaintiff had obtained a decree for main¬ 
tenance ; that the defendant Biddya Dhur was the sole projirietor of the 
property purchased by her, and neither the plaintiff nor any other jiorson had 
any interest or projjrietary right in the same; and that the property was not 
liable to the payment of the plaintiff’s claim on it. 

The defendant Biddya Dhur also filed a written statement denying his 
personal liability, and submitting that if recoverable at all the claim was 
recoverable from the defendant Adhiranee, as the decree for maintenance had 
been made against the property purchased by her, and that he was entitled to 
his costs, having been unnecessarily made a defendant. 

* Special Appeal, No. 1388 of 1872, against a decree of the Officiating Judge of Zilla 
Cuttack, dated the 2nd May 1872, affirming a decree of the Officiating Subordinate Judge of 
that district, dated the 23rd December 1871. 
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The Subordinate Judge of Cuttack decide that the defendant Adhiranee 
was liable for the claim, and that no liability attached lo the other defendant. 
In support of his opinion he referred to Mmsamnl Khukroo Misrain v. Jhoo- 
muck Lull Doss (15 W. R., 263), and liamchandrn Dikshit v. Scwtirtbai (4 Horn. 
H. a, A. C., 73). 

On appeal the Officiating Judi^e of Cuttack upheld the decision of the 
Subordinate Judge, on the ground ! that the precedents quoted by him in a 
manner (though not directly) support the wew that charge of maintenance 
decreed to a widow against a former holder of a)i estate will follow the estate 
oven if it be sold in satisfaction of debts due h> proprietors thereof.” 

The defendant .Vdhirauee appealed to the High Court, on the grounds that 
as purchaser of the property at a sale in execution of a decree against the 
proprietor thereof, she was not liable for maintenance; that tlie decree for 
maintenance was a jwrsonal decree against the defendant Biddya Dhur, and 
did not hind her . that tlie rulings cited were not applicable to this case ; that 
the plaintiff' could not claim maintenance from her, until it was clearly i>rovetl 
that she had failed to recover it from the other defendant, who was i)rimarily 
liable for the same. 

Mr. Wooflrofi’e (with him Baboos Jtuiqodannnd Mookerjtif, ^3673 Mohenh 
('hundfir (Jfwwdhn/, and Chwuler Madfmh Ghose) for the Appellant. 

Baboos Ohlion ('hum Iin<tp and Rnmcf.h Chnndpr MtUrr for the Respondents. 

Mr. Woodrqff/i. --The apijollant as imrchaser of this pro))erty in e.xecution 
of a decree is not liable to have the plaintilT’s claim for maintenance made a 
charge on the ])ro)')erty. The decree for maintenance was not nia/le against her, 
and she took the i)ro])erty without notice of the plaintiff’s alleged claim uponit. 
The defendant Biddya Dhur is primarily liable : the decree was passed against 
him, and he is in possession of the proceeds of the sale of the j)i-oporty which is 
liable for this claim. 

A widow has a right to maintenance from one who takes her husband’s 
])ro])erty as heir, hut irrespective of notice she has no claim against a purchaser 
at a sale in execution of a decree. The learned Counsel cited the cases of 
Sriumti Jihagahnti v. Knnailnl Mittn- (8 B. L. R., 225), S. M. Nistarim 
Dasi v. Mukhunlall Diitt (9 B. B. R., 11) and Manqalo Debt v. Iknonaih Bosa 
(4 B. L. R.. 0. C., 72). The payment of debts, thoiiigh a charge ©n an estate, 
is not a charge on any specific portion of such estate —Ntlkant Chatterjee v. 
Pearl Mohun Da/ts (3 B. B. R., 0. G., 7). The cases relied on in the judgment 
of the lower Court are not ai)plicahle. Even if they are, the i)ortions relied on 
are mere obiter dicta in those cases. 

Baboo Obhoy Churn liofte for the Respondents.—The que.^tion of notice was 
not raised before, and consequently there being no objection of such a kind, no 
evidence on the point was offered. 

The defendant never alleged she was not aware of the existence of the 
several members of the family. The property in question was a raj. The cases 
of Mussamat Khukroo Misrain v. Jhoomvck Lall Dass (15 W. R., 263) and Ravi- 
chandra Dikshit v. Savitribai (4 Bom. H. tS., A. C., 73), relied on by the lower 
Appellate Court, are applicable [ 868 ] and supiwrt the respondents’ contention. 
The claim for maintenance of a Hindu widow remains a charge on the property 
notwithstanding alienation—v. Mussamat Kousillah (2 Agra H. C., 42). 

Baboo Bomesh Churuler Mitter on the same side.—The widow can enforce 
a claim for maintenance against a purchaser. Notice is immaterial— 
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V. Minsamat Komillah (2 Agra H. C., 42). In a cai»e of forfeiture to Government 
she has been held entitled to her maintenance as a charge on the property for¬ 
feited— Mmsarmt (Jolab Kooimar v. Thu Collector of Benares (4 Moore’s I. A., 
246); see also Vnrden Seth Sam v. Luckpaiti/ Boy.iee LalUih (9 Moore’s I. A., 303). 

Mr. Woodro^e in reply. -The cases cited are distinguishable from the 
present one. Those are cases of a charge recogniised by law being allowed unlese 
the alienee can come in and siiow he is a bond fide purchaser for value without 
notice. Here a specific claim must be made and notice of such claim shown— 
Miissamut Gonlabi v. Rarntahal R<n (1 All. H. C., 191). An o<iuitable mortgagee 
must come in and prove his rights. In Mussamut Gohib Koonmnr v. The Collector 
of Benares (4 Moore’s 246), the right to maintenance was not disputed : 
see Uuiiga Baee v. Tlui Adviinistrator-Oenttral of Bengal (2 1. .7., N. S., 124). 
Such a charge cannot be enforced in a case of dower in Mahoinedan law— 
Mussamut Wahidunnissa v. Mussamut Shubratlun (6 B. L. R., 54). With regard 
to debts being a charge on an estate, see Brij Bhuknn Lull Awustee v. Mahadeo 
Dobay (15 B. L. R., 145 note). No authority has been shown which decides that 
there is a charge for maintenance on all and ever>' part< of proiierty alienated 
if the purchaser has taken without notice of the claim. 

Cur. adv. mil. 

The Judgment of the Courb was delivered by 

Jaokson, J. —This special appeal was heanl by the late Mr. Justice MiTTER 
and myself. We took time to consider our r369] judgment, and, shortly 
after, the illness of my lamented colleague, which continued for some 
months and was followed by his death, prevented our giving any joint 
decision, and the parties subsequently requested that I, as the surviving 
meinlier of the Division Court, should give my judgment, which they 
agreed to treat as if it had been the judgment of both Judges. Public avoca¬ 
tions have left me little leisure, :tnd delay has occurrerl which I regret very 
much, but J have given the case my best consideration, and have novr arriverl 
at a conclusion. The facts were these :—The plaintiff, Ranee Shona Malee, 
was the widow of one Ram Hurry, who in his lifetime was the Rajah of Killa 
Koojung. He had not been in the direct line of succession, hut came in after 
the demise ol his elder brother and of that brother’s son, Rajah Ram Hurry, 
on his death was succeeiled by the defendant No. 2, Rajah Biddya Dhur, and 
he, having refused to allovv^ proi>er maintenance to the plaintiff, was sued by 
hei', and she recovered a decree for maintenance at the rate of Rs. 100 jier 
mensem. After that the Rajali Ijeing greatlv indebted, Killa Koojung, which 
appears to have been the principal ancestral property of this Raj, was sold in 
execution of a decree, and was purchased by the first defendant, Moharanee 
N^rain Goomary, who is the wife of the Maharajah of Burdwan, and the 
plaintiff alleges that no payment of the amount of her maintenance having been 
made since the 19th May 1868, she has brought the present suit to recover 
Rs. 3,586, being the amount due for a little less than three years. 

The defendant Moharanee pleaded that the decree which the plaintiff had 
obtained for her maintenance was one personal to the Rajah, defendant No. 2, 
and had no concern with the immoveable property Killa Koojung, which pro¬ 
perty, she said, had been sold on account of the debts of defendant No. 2 and 
of his ancestors. The Rajah defendant’s answer was, that the decree for 
maintenance had been given against him with advertence to the profits of the 
Killa, which he held by inheritance, and this property having now gone out of 
his hands and passed to the defendant No. 1, he was no longer liable. Without 
going very fully into the course which the judgment of the first Court took, it 
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may be stated shortly that, [370] in the opinion of the Subordinate Judge, a 
claim on the part of a Hindu widow for maintenance is good, not only against 
the persons allied by relationship to the deceased husband, but also against any 
person mto' wliose hands tlie husband’s property may have come. In other 
words, he considered it to be a charge upon the estate. He savs: —" There is 
no evidence to show that there is any other paternal property in the hands of 
defendant No. 2, from which the said miintenance allowance of the plaintiff 
can be supplied,” and therefore he thought tljat the second defendant Bajah 
was not liable, and that the first defendant, who now' held Killa Koojung, was 
liable. He therefore gave a decree against her for the amount claimed. In 
support of this opinion, he referred to two authorities—of Mussamut Khukroo 
Miarmn v. Jhocmtwk Lull Dana (15 W. K., 263), and the other, a case which he 
does not seem to have consulted in the original l eporta, but to have found in 
the Indian Digest—the case of Rnyrnhaiidru Dikshtl v. Saiutrihai (4 Bom. 
H. C., A. C.. 73). 

The defendant Ranee appealed, and the District Judge who heard the 
appeal atlirmed the judgment of the Court below upon wliat may ho called 
general considerations of equity, hut without adding anytliing to the strength 
of the decision. The defendant has appealed specially to this Court. 

It is not alleged (indeed the contrary appears to he the case) that the 
defendant had any notice of the claim of the (ilaintiff to maintenance out of 
this property at the time when she jmrchased it, and the <]uestion therefore is 
whether in such circumstances the plaintiff’s family and the property being 
subject to the Mitakshara law, a claim for maintenance would constitute a 
charge upon the immoveable estate of her husband into whosoever’s hands it 
may have gone, and with or without notice of the cluini, so that the defendant 
is liable to satisfy this demand. 1 liave looked into all the authorities acces¬ 
sible to me, decided cases as well as works on Hindu law, and 1 am unable to 
find any authority, either in .accepted rule or in decision, which expressly bears 
out the plaintiff's contention, the only text relied on, that of Catyayana, being 
mucli too vague. 

[371] It is necessary therefore to set out the result of such cases as have 
been decided on similar questions bv the Courts in Bengal and elsewhere. As 
regards cases under the Jiengal law 1 think it clear upon tlie authorities here 
that no such claim can be supported. The cases cited before us were that 
already mentioned—of Mussamut Khukroo Minrain v. Jhoomiick Lall Doss (15 
W. R., 263), Nilkant Ohattn-jee v. Peart Mohnn Dasa (3 B. L. R., O. C., 7), 
Srimiti Bhaqahati Dasi v. Kannihil Mitter (8 li. L. R., 225), Mangalla Debt 
v. Dinauath Bose (4 li. L. R., O. C., 72), and Xistanni Dasi v. MakhunlaU Dutt 
(9 B. L. R., 11). As to the case of Mmsuvmt Khukroo Misrain v. Jhoomuck iJhll 
Dass (16 W. R., 263), I am bound to say I itm unable fully to understand it. 
The head-note, no doubt, states, amongst other things, as the effect of the 
decision, that a Hindu widow’s maintenance is a charge upon the family 
estate into whosoever’s hands the estate may fall. Now the widow, who was 
the .special appellant in that case, had her special appeal dismissed with costs. 
It is clear, therefore, that whether we might or might not be inclined to concur 
in the observation mavde, that was merely a dictum, and not a point decided in 
the case. The case of Nilkaut Chatterjee v. Peari Mohun Dass (3 B. L. R., 
O. C., 7) bears only very distantly upon this ease. What the learned Judge 
decided in that case and vrhat was affirmed by the Court of Appeal was, that 
although the payment of debts is a charge on the property of a testator, it is 
not a charge on any specific portion of the estate. The case of Srimati 
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Bhaqabati Dasi v. Knnatlal Mitti'r (H B. Ij. R., 23/5) is as strong against the 
plaintiff as anything cjin be. Tn that case, according to the liead-note, Phbar, .1, 
laid it down that, by the law of Bengal, a Hindu widow “ has no lien on 
the property for her maintenance against all the world irrespective of notice, 
though shefhas aright to maintenance out of such property in the hands of 
anyone who takes it with notice of her liaving set up a claim for maintenance 
against the heir;” and the learned Judge observed at page 229:—“ Tn truth, 
as J threw out in the course of the ai-gumont, if the heir has any power of 
alienation [3723 at all, it,would he most unreasonable that a bona fide 
purchaser for valualde consideration should he subjected to the possibility of a 
charge springing up at any time, tliough it had no definite existence when he 
purchased and afterwards lie says: - “ (Tliviously, the consideration received 
by the heir for the sale of the deceased's projierty will, so far as the widow’s 
right of recourse to it is concerned, take the place of tlie projierty sold.” Tlie 
case of MnnqaUx Ihhi v. Dnuinatli UtM- f4 B. L B., O. C., 72) is one where 
the Court of Ajipeal, referring to a jiassagc in Colehrooke’s Digest, 2nd Volume, 
page 13,3, or jiage 23H folio edition, which is a jirecept of Catyayana, held that 
Mangala, the widow, could not he tm ned ont hy lier son from tho apartments 
ill which she lived (and which liad been the jilace of residence used and 
apjiuinted for her hy lier deceased husband), ujion tlie son’s coming of age. 
in the case of Nistnnui Dafti v. Mukhuulnll Dtiii (9 B. Ij. Ji., II), NfAHKBY, J., 
following the decision of Phear, J., in Bluiiitdtuti Dasi't case, dismissed the suit, 
whicli was a suit hy a Hindu widow for a declai’ation of lier riglit to rnain- 
tenancMi out of her hushand’s estate, whicfi had been mortgaged to the 
defendant hy the heii.and on ajijiual it was lield that the suit should not 
have been dismissed hy reason of a mistake in the form of the suit, hut that 
tli(j right of the pliintiff should have been enijuired into and such relief 
allowed as she was entitled to consistentIv witli tlie case made in her jilaint. 

Now I jiroceed to consider the cases decided elsewliero than in Bengal, 
VIZ., the Boniliuy case leferred to hv the Sniiordinate Judge., and others which 
I shall state m orrler. The case ol Itnmchandni Dilcsbit v. Siirituhai (4 Bom. 
H. G., A.C., 78), it ha])))ens curiousK, is exjilained fiv the learned Chief Justice 
Sir RK'HAHI) Couch, who decided it, during the argument in the case of Kiatnnvi 
Dnsi V. Makhunlnll l)utt (9 II I j, li., 1 1). * I n that case Savitrihai sued the defen¬ 
dant, who was one of three sons of a jierson nanu^l Moreslivar Dikshit, her 
huslmnd’s fatlier, who, she allegetl, had supjiorted lu'r after her liusiiand’s death, 
and the defendant contended that as lie was only one of three brothers, 
[378] the suit did not lie against him alone, and the Chief Justice in delivering 
judgment, is reported to have said : “ Bv Hindu law the maintenance of a 

widow is a charge uyion tl-e whole estate, and tlunefore ujioii every jiart thereof. 
Tlfe sjiecial appellant is liable for the maintenance.” This, as I have said, was 
explained bv the Chief Justice liimself in tlic case of Ntstornii Ihtm v. Makhun- 
lallDaii (9 B. Ij. R.. 11, at ji. 27), wliero lie says “ The question there was as 
to whether one brother could be sued alone, and it was held that he could.” 
This case therefore does not helj) the jdaintiff. Then there is the case of 
Mussamui Oolfib Kooiiti iir v. 77ic Volh'ctor oj Bonures. (4 Moore’s I. A., 246), 
relied upon by the plaintifl. Tn tlia^case three brothers, sons of Ujaih Singh, 
were cberged as being implicated in an insurrection. They wore summoned to 
appear and answer, but ihe\ absconded, and thereupon, under Regulation XI 
of 1796 (since repealed), an order was pronounced hy the (lOvernor-General in 
Council declaring their estate to he forfeite<l Thereupon Golab Koonwar 
seems to have petitioned the Governor-General for the restoration of the 
estates to her, claiming them as her hereditary projierty. She was referred by 
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tho Govoriior-General to ^the Courts of /aw. She sued and obtained a deoree 
in the Provincial Court, hut tliat decree wa*a rovoj-sod l)y the Sudder Dowanny 
Adawlut. Thereupon a further appeal was ii.adc to Her Majesty in Council, and 
amongst the thingscontendedbeforc the Judicial Committee was this, that suppos¬ 
ing all other pleas of Golah Kdbnwur failed, slio was at any rate entitled to main¬ 
tenance out of tho whole property of Ujaih Singh whose widow she was, and 
their Lordships say in the conclusion of their judgment after disposing of tho 
rest of the case ; —“ The only otlisr question is tiie right of Mussaiuut Golah 
Koonwur to maintenance out of the wliole of tho jjrojKJrty hold to bo ancestral. 
Nothing was urged at tho bar against this right, and it appears to us that, on 
tho principle of tho decree, it ought to have boon recognized," and accordingly she 
was declared untitled to maintenance tlioroout. Now tlio ground of that jiart 
of their Lordships’ decision is explained bv PHliAU, J., in giving judgment in tho 
case of (rum/a lJiu;e v. Thr Ad.nnuslnitor-liairral of [374j Ltaujal (2 I. J., N. S., 
134). Tlie report begins at page 121, but tlio jmgo 1 refer to is 133. I’HKAK, J., 
points out that “ the plamtitfs right to maintenance iiad, by the doatli of her 
husband, become an actual charge on the estate in (juostion before the cause of 
forfeiture had accrued. Her claim was an existing burden on tlio sliaru which 
her sons took in those estates at the tune tliat tlioso shares wore eontiscatod, 
and of course the Government took subject thereto and looking at the re|)Oi't 
of the case I liml tliat the forfeiture accrued m the year bSOU, wlieroas Golab 
Koonwur had bocoiiio a widow in 17H(), some thirtoovi or fourteen years before, 
so that it may be fairly supposed that siie Iiad been receiving maintenance out 
of tlie estate, and it appears from the Privy Council ludgmorit that the Govorn- 
inoiit, as might bo expected, did not think tit to object to her so receiving 
maiutonance. 

% 

Then tliere are two cases from the reports of tho High Court, Nortb- 
Westorii Provinees, wliicli are of groat iiiiportaiice, boeauso they lioar directly 
upon the subject-matter, the parties there lioitig also subject to the .Mitaksliara 
law. The first case is v. Musmiiiuit Koiisilia/i (3 .\grall. C., 13). In 

this ease, whore tho widow suceooded, it appears that the willow had assorted 
her right to iiiaiiiteiianoo and olijeeted to tlie eonveyaiico of the property, 
so that tho jiurchaser had full notice of her claim, and he had even sought 
to defeat its operation hv causing a stijiulation to bo inserted in the kabala, 
that Ks. i a muiitli should he jiaid to the widow in satisfaction of that 
claim of liors b\ the \cndor. The Court accwdiiigly very • naturally hold 
that this eoiistituteil a eliarge of which the piirchasoi had notice, and that it 
consequently was liitiding on the propertv in his hands, the stipulation as 
botwooii vendor and jmrehasor of course not alfecting tlie widow’s rights, hut 
it is iiotieeahic Mint tho Court ohservod that tho decree ought to have lieon 
against the heir first, and failing him against the other defendant holding 
the projiurty, and tho\ altered the deeree accordingly. Now it was con¬ 
tended in special appeal hofore us with reference to this case that, where 
tho lien existed, notice was inimaterial. 1 observe, however, [373] that the 
learned Judges in deciding that case laid distinct stress upon the fact of 
notice, and it apiiears to me very roasoiiahly. Tho other case from the North- 
Western Provinces is Cfoolaln v. llitniLwhal liat (1 All. II. C., Idl). 

In that case the converse decision took 'place. The learned Judges oliservo, 
sjxiaking of tho judgment of the Court below ; Admitting tho widow's right 
against lier deceaseil husband’s projierty, and that it avails, and is a charge on 
such property in the hands of a jiurchaser bv private sale who buys from the 
descendants of the husband with notice of the widow's claim as has been 
decided in the case of Ilecmlal v. MuasamiU Kousitlah (3 Agra H. C., 43) which 
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I have just cited in the Courts below, the Judge distinguishes thepi’eiwnt case. 
The purchaser buying at.a sale in execution of a decree bought the rights ^d 
interests of the judgment-debtor in the 2-anna share which was sold, and which 
the widow seeks to charge in his hands witli Jier maintenance. At the time ol 
the sale, and subsequently in a regular suit, the widow, who is now appellant, 
claimed one-half of the 2-anna share as her own property and put forward 
no claim to maintenance. ’’ There tJio learned Judges say:—" The special 
circumstances of the property which has thus been redeemed by the son after 
his father’s death, and which the latter had never held except in its encumbered 
condition, and the conduct of the widow in asserting her right as proprietor to 
three-fourths of it, and making no mention of any claim on account of main¬ 
tenance, are certainly distinguishing circumstances in the present case. The 
Judge held that a purchaser buying under such cii’cumstauces was justified in 
believing that no claim for maintenance would be advanced. Tiie proprietary * 
title relied on was wholly inconsistent wibli such a claim. VVe think his con¬ 
clusion, that the widow could not enforce her rigiit against the purchaser, is open 
to no legal objection, and his decree should be maintained ; ” so that, finding 
the purchaser to have bought the property under circumstances which did not 
lead him to suppose that any claim for maintenance would be advanced, they 
refuse to enforce that claim against the property in his hands. 

Then a case was cited of Vardm Heth Sam v. LiickpiUfy Mnyjre [376] 
Lallah (9 Moore’s I. A., JlOd, at p. 3221. That was a case of an equitable mort¬ 
gage, and their Lordships observe : -“The question to be considered is, whether 
the third and sixth defendants respectively possessed the land free from that 
lien, whatever its nature. .As one who owns property subject to a charge can, 
in general, convey no title higher or more free than his own, it lies always on 
a succeeding owner to make out a case to defeat sucli prior charge. Let it be 
conceded that a purchaser for value hona tide and without notice of this charge, 
whether legal or equitable, would have had in these Courts an equity suiwrior 
to that of the plaintiff, still such innocent purchase must be not merely assorted, 
but proved in the cause, and this case furnishes no such proof.” Now upon 
that I think it may be observed, deferring entirely to what is stated hy the 
Judicial Committee there, that tlie holder of a lien on specific property is in a 
different position from a person possessed of a right which is Imld to constitute 
a charge on the general estate of a deceased person. In the former case the 
innocent purchase has no doubt to be proved before the prior cliarge can bo 
defegited. In Che latter 1 sliould ho inclined to hold that the imrehasor must 
be affected with notice of the charge, and so the North-Western Provinces Court 
appears to have held. 

Now, one of the argunmnts used l)y the Subordinate Judge in favour of his 
judgment is this :—He says: “ As the plaintiff could lay claim against him 
into whose hands the property belonging to her husband first passed, so she 
can prefer a similar claim against the female defendant, as the said property 
has DOW passed into her hands. ” That argument seems to amount to this, that 
the suit against this purchaser is no more than a logical sequence of the first suit 
against the heir. But is that so It appears to me there is a distinction, 
because the widow, in bringing her first suit against the heir, was in this 
position, that she bod a claim for maintonanco firstly against the estate of her 
deceased husband, nextly against her husband’s relations. Now as against the 
Moharanee, the purchaser of this property, she had no personal claim whatever. 
Therefore, I think, there is no analogy between lier claim in the two cases. It 
was a point of some importance [377] raised upon the defendant’s answer, that 
the debts which led to the sale of this property were not entirely the defats of the 


m 



BMONA MALEE tAT MAilAbAl, &c. [1876] j.L.ft. 1 Cal. SW 
• • 

present Bajah, That is a statement which at least is exceedingly probable, and 
if these debts were partly ancestral, 1 think it m'ust be said that the widow’s right 
to maintenance would be subject to the duty of paying those debts, that is, that 
her claim to maintenance would he upon the residue after paying such debts and 
would be regulated by the amoiAit thereof, and the other claims to maintenance 
then valid. It is also as it seems to me a matter of doubt whether the widow by 
obtaining a definite personal decree against the Eajahdidnot modify the nature of 
her right so as to place herself in an irrferior position as regards the lien over the 
property which she originally had. Why did «ho not, in bringing her first suit 
have it declared that the maintenance which she claimed was a charge upon the 
husband’s estates and amongst other things upon Killa Koojung ? and this 
suggests a very cogent reason, as it seems to me, why tlie Court should not be 
ready to recognize such claims against purchasers of estates from Hindu heirs. 
Tlio consequence of admitting such a claim as this would probably be to bring 
in a crowd of other claimants to the groat peril of, and possibly fraud upon, 
tlie purchaser. From the statements made in the plaint, it seems pretty 
clear that this Raj has changed hands several times in a comjjarativelv short 
.space of time. It seems that of tlie persons mentioned Junardon first became 
Rajah. On his demise, his son, Lukshindur, succeeded. After his decease, 
the plaintiff’s husband became Rajah, and after him came defendant No. 2 
whose precise relationship is not clear, but who is spoken of as being the 
nephew ol the plaintiff’s husband. The result of that would ho that there might 
easily he many Ranees, all as widows liaving claims to maintenance upon this 
estate, of all which claims the purchaser would have no notice at all, and he 
might be overwhelmetl with claims of that description. .Again, the Subor¬ 
dinate Judge, when saying that it does not appear that an> other ancestral 
property was in the hands of the Rajah defendant, quite omits to notice the 
claim which the plaintiff might have imwle against tlie surplus proceeds of this 
property when sold. W’hy did she not get those attacliod and obtain an C3783 
order for the payment of lior maintenance thereout. Tliore is nothing on the 
face of either of these decilsions to sliow that the wliole of tiie Rajah's estate 
has been sold, and considering that the plaintiff's first claim was undoubtedly 
ujKjn the Rajah, it lay upon her to .sliow that his estate has been exhausted 
before she could come upon tlie proiK3rt> in the hands of the first defendant. 
On all tlicso grounds, it appears to me that the plaintiff‘’s suit as against the 
Maharanee defendant was not good, that the judgments of the two Courts 
below were erroneous, and tliat those judgments ougljt to lie reversed witli costs. 

Appeal aliotved. 


NOTES. 

[FOLLOWINO PROPERTY FOR MAINTENANCE 

The circumstance of the purchaser’s having notice of the claim docs not suffice to 
entitle the widow to follow the properly. Whether the purchaser had or had not notice, he 
is umifFoctud when the sale is for payment of debts, etc., : (1877) 2 Bom,, 4M. 

When the maintonaiioe has been expressly charged on the purchased property, it will be 
liable although it be .shown that there is property hi the hands of the heirs sufficient to moot 
the claim, but the property will not be liable if the transfer was made to satisfy a claim for 
which the ancestral property is liable by Hindu Law and which under that law takes 
precedence of that of raaintenance l — (1882) i All., 296 F.B. 

The widow can tollow the property when the alienation was made in fraud of her 
right :--(1880) 8 Bom., 99. 
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Sho can also follow (he property when the alioiiatioii is made peudiitg a partition suit o« 
which she is entitled to aslfpre though'it is in lieu of niaintcuanuo ;— (1899) 37 0*1.771(1900) 
37 Ca)., 881. 

The right to maintenance was held n<it to reijuirc registration under Registration Act XX 
of 1866(.1881) S Mad., 184.] 


[ 1 Cal. 379 ] 

2'hc‘!Sfith March, lb7ti. 

• Present: 

Mr. Justice Glover and Mr. Justice Mitter. 


Arfunnessa.One uf the Defendants 

versus 

Peary Moimn Mookerjoe.Plaintilf. ’ 

liesnmptiun. Hint for-—(hms Probandi- -AuetiOH-Purrhuser. 

Certain lands which had been let out in putiii were, on default by i.ho putiiid.ir in pav- 
meiit of rent, sold by auction under Reg VIII of ISl'Jand purcha^cd by .1/who granted them 
in putiii to the plaiiitifT. In a .suit for resumption on the .vllogation that the dofondaiits were 
in poHsession of a portion of the lands as invalid lakhiraj bv withholding pavincutof the nia! 
rent thereof from after 1796, the defence was that the lands ui dispute were valid rent-free 
lands existing as aiich from lieforo 1790. HeUl that, on the grounds of the docisioti of the 
Privy Council in//nrtfirti Muktqndhua v. MadahCUamlrn Jiabu (8 B. L. R., 560; .S.U. 14 Moore’s 
1. A., 152), the principle that the onus is on the plaintiff to show that the lands arc mal 
applies t(>c.isos whore the plaintiff, a.s in the present case, is the ropresoiit.itivc of an .luction- 
purehascr. 

Suit for osLahlisliment, of mal rifjlifc liy rosuinptiori of cortain lands which 
the plaintilf allogud were invalid rent-free lands. The lands in question were 
imrchatiod hy the Maharajali of Hurd wan in 1862 at a Government revenue- 
sale, and let out in putni to Hani Madhub Bandopadhya, hut on his default 
in payment of rent, they were sold hv auction imdor Reg. VIll of 1379] 1819 
and purchased by the Maharajali who granted them in putni to the plaintiff, 
and he, alleging that the defendants were in possession of a portion of the lands 
as.invalid rent-free lands Ify withholding payment of the mal rent thereof from 
after 1793, brought the present suit for resumption of the lands. 

The defence was that the lands in dispute wore valid rent-free lands existing 
as such from before 1790 : that the defendants had purcliased them at auction- 
sales at various times, and that they had not made the lands lakiiiraj by mis¬ 
appropriating the mal right. The Munsif held that the onus of proof was on 
the defendants, hut that they had shown the lands to he rent-free, and he there¬ 
fore dismissed the plaintifT’s suit. On appeal, the Subordinate Judge confirmed 
that decision. Subsequently on review ho allowetl a portion of the plaintitf's 
claim, liolding that the defendant had failed to establish his case with reference 
to it. ^ . 

The defendant, Arfunnessa, appealed from the decision given on review, on 
the ground among others that the Courts below were wrong in throwing the 

• Special Appeal No. 99‘Aof 1876, from a deciHion passed by the Subordinate Judge of East 
Burdwaii, dated the 80th December 1874, modifying a decree of the Muiutif of Katwa, dated 
the 19th June 1873. 
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burden of proof on the defendants ; and that tlje plaintiff must first prove his 
allegation that the lands were mal before tlio defendant* could l)e called upon 
to show they were lakhiraj. 

The arguments are sufiioienftly stated in the judgment of Mitter, J. 

Baboos Sfiamlal MitUr and Annurul Qopal Palil for the Api)ellant. 

Baboo Amhotoah Mookej'jee for the Respondent. 

MittePi J. —This was a suit for resumption,of 7 bighas 15 chittacks of 
land held by the defendant under an alleged lakhiraj title. The plaintiff is 
the representative of an auction-purchaser, and the suit was commenced within 
twelve years from the date of auction-purchase. The plaintiff alleged that 
the land in suit appertained to the mal estate, and was held under the pretence 
of a lakhiraj title by withholding payment of mal rent only from a compara¬ 
tively recent time. The defendant alleged that the lands in suit were valid 
lakhiraj. At first both [380] the Courts below dismissed the ])laintiff’s suit, 
notwithstanding that they held that the 07ins of proof in such a case as this 
was upon the defendant. The low'er Appellate Court, on an application of 
review having been made, has given to the plaintitt' a decree for a portion of 
the land, holding that the defendsnt lias failed to establish his case with 
reference to it. The defendant has preferred this special appeal against that 
decision. 

The only question raised before us is that the lower Courts were wrong 
in throwing the burden of proof upon the defendant. We think this conten¬ 
tion is valid, and is supiiorted by a Full Bench decision of this Court— Parbati 
Chum Mookerjee v. liaj Kriuhna Mookerjfte (B. L. R., Sup. Vol., 162), and j\. 
decision of the Judicial Committee of the Privy Council in Ilnrihar Mukopa- 
(ihya V. Modal) Chatulra Bahu (H B. L. R., 566 , S. C., 14 Moore’s 1. A., 122). 

The learned pleader for the respondent, on the other hand, contends that 
the Full Bench decision quoted above does not apply to this case, because 
the plaintiff represents an auction-purchaser, and it has been so decided by 
this Court in three Forbes v. Slmkh Mean Jan (3 W. R., 69), ShavilaL 

Qhose V. Sckuwler Khan (3 W. R., 182), and MoMal Khan v. Adheranee Narahi 
Kunwaree (5 W. R., 191). Tlie first two cases fully support his argument, and 
it can be inferred from the report of the third case,^that the learned Judges, 
who admitted the application of reviesv referred to in it, were also ol that 
opinion. 

But we think that the question before us has been conclusively set at rest 
by the Privy Council judgment referred to above. Although from the report 
of that case it does not appear whether the plaintiffs there any way represented 
auction-purchasers for Government revenue or not, yet an examination of the 
grounds uiion which it is based shows that its principle is applicable to cases 
of ordinary nature as well as of auction-purchases. 

In the first part of the decision, the remarks of the .Tudicial Committee 
who passed it proceed to examine the provisions of the Regulations l>earing 
upon the question, and the result according to that examination was that suits 
for resumption of [381] invalid lakhiraj lands that existed at the time of the 
permanent settlement were dealt with under the provisions of a special and 
exceptional Regulation, viz., Reg. II of 1819. In such suits there is a pre¬ 
sumption in favour of the plaintiff arising out of the declaration made in the 
Regulations that “ the ruling power” was entitled prima facte " to 9. certain 
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proportion of the produce of every biga, ” that in these exceptional oases the 
defendant has generally to support the burthen of proof. 

“ The invocation of the 30th section of Reg. II of 1819 ” they observe " is 
not mere matter of form to be rejected as surplusage. The effect of it is to 
cause the tase to be tried according to the i)rocedure and presumptions pre¬ 
scribed by that enactment and the enactments in pari materia greatly to the 
advantage of the plaintiff, and consequenl.Iy to tlie prejudice of the defendant ” 
(8 B. L. R., 578; and 14 Moore's 1. .4.. 172). 

This was not a suit under the 30th section of Reg. II of 1819, and in fact 
by the provisions of s. 14 of Act XIV’ of 1859 (which provisions have been 
re-enacted in the present Limitation .\ct), such a suit now cannot be main¬ 
tained with success. Because once you admit that the lakhiraj tenure existed 
at the time of the permanent settlement, and this must be admitted to bring 
the case within Reg. II of 1819, you are hoijelessly barred. Therefore the 
presumption which arises in sucli suits in favour of the plaintiff, and whicii 
relieves him from any burthen of proof further than to establish that the land 
in suit is within the ambit of liis estate, does not arise in favour of the 
plaintiff in this case by reason of the special provisions of the lakhiraj regula¬ 
tion mentioned above. Then let us see wl^ether that presumption avails the 
plaintiff in any way in a suit like the present which w'as brought upon llie 
allegation, that the lands .sought to be resumed did not form any existing 
lakhiraj tenure at the time of the ])ermanent settlement, but were assesserl 
with revenue and constituted a part of his rnal estate. The presumption in 
question carries the |)laintiff’s case no further tiian this, that every biga of land, 
within the ambit of his estate under the provisions of the lakhiraj regulation, 
was liable to be assessed with Government revenue, and the [382] title to 
especial exemption must be made out by the party setting it up. But this is 
not sufficient to start a case for the plaintiff in a suit of the present description, 
because there is no presumption that every biga of land within the ambit of an 
estate must be deemed to have been assessed with revenue until the oontrar> 
is proved. Tiie following passage from tlie Privy Council report rofeiTed to 
above shows that it is upon this ground that the Judicial Committee have held 
that the burden of proof in these cases is upon the plaintiff. 

" .Again their Lordships think that no just exception can be taken to the 
ruling of the High Court, t^)uching the burthen of proof, which in such cases 
thd plaintiff has to support. If this class of cases is token out of the special 
and excep.tional regulation concerning resumption suits, it follow^s that it lies 
upon the plaintiff to prove a priina faae case. His case is that liis mal land has 
since 1790 been converted into lak hiraj. He is surely bound to give some 
evidence that his land was once mal ” (8 B. L. R., 579 ; and 14 Moore’s I. A., 
173, 174). 

Then further on they observe : Mr. Doyne argued that the defendants 

had admitted that the lands in question were within the appellant’s estate. 
But such an admission is obviously not sufficient to meet the burthen of proof 
thrown upon the plaintiff. It was at most an admission that the lands were 
within the ambit of the estate, not tiliat they had ever been maJ lands. *’ 

Now these are the grounds upon which their Lordships of the Judicial 
Committee have held that the burthen of proof is upon the plaintiff, and unless 
we hold that in the case of an auction-purchaser as soon as it is proved that a 
particular plot of land is within the ambit of his estate, there arises a presump¬ 
tion in bis favour that it was . assessed with revenue at the time of the 
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permanenl-i settlement, there seems to be no valid '.’eason why we should hold 
that the grounds are not applicable to the i)rosent ease. Tiierefore, notwith¬ 
standing the decisions of Forlm v. Sheikh Meanjan (3 W. R., 69), Shamlal Ghose 
V. Sekrmder Khan (3 W. R., 182), aad Nobolal Khan y. Adhei'anee Narain Koon- 
waree (0 \V. R., 191) cited on behalfofthe respondent, wenjust hold on theauthority 
of the [388] Privy Council decision quoted above that tlie lower Courts have erred 
in relieving the plaintiff from the burthen of proof which ordinarily falls upon 
him. How far has the plaintiff been able to discharge that burthen it is not 
for us in special ap]>eal to decide. We must, tlierofovo, reverse the decree of 
the lower Appellate Court so far as it is favourable to the plaintiff', and remand 
the case to that Court for re-trial as regards the particular portion of the claim 
which was decreed in his favour. Costs to abide the result. 

Glover, J. —I concur in this judgment, and, in doing so, 1 do not forget 
that I at one time hold a diff'orent opinion. 

Appejil allowed. 


NOTES. 

[ONUS— 

In rraumptinii pnK'ecdiiig'^. in rnstHMit of landii within the iiinbit of ti /.amindari which 
are claiinod by the tenant to bu lakhiraj the mus is upon the plaintilT to prove that they are 
mftl ; -(1888) 9 Cal-, 813.] 


C 1 Cal. 383 ] 

APPELLATE CIVIL. 

The Hk April, I ST6. 

Present: 

Mr. Justice Birch and Mr. Justice Morris. 


In the Matter of the Petition of Soorja Kanti.Acharj Cliowdry.’’ 


Appmi- Req. VTII of ISlf), a. G -H-l- A Viet., c. 104, .9. 7/5. 

There i** no appeal from an order made by the (hvil Court under s. G of Regulation VIII 
of 1819. 

Per BiKOH, J.—A party who has preferred an appeal to the High Court when the law 
gave him no right of appeal, is not entitled upon the hearing to a..k the Court to treat it as 
an applic.ation for the exorcise of itsextr.iordinarv jurisdiction under s. 1-5 of ‘24 & 26 Viet., 
c. 104. 

The appellants in this case were the owners and zamindars of an estate 
called Shersliabad. The respondent, havit#g acquired by purchase a putui 
tenure within this estate, applietl to the zamindars to give effect to the transfer 
by registration of his name in the zamindari serishta or office, but being refused 
made an application to the Civil Court of the district where the property was 

• Miscollftiieous Regular Appeal No. 367 of IS?.*!, against the order of the Officiating 
Judge of Ztlla Pinagepore, dated the 14th of August 1875. 


1 CAP.—83 
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situated, under the provisions of s. 6, Regulation VIII of 1819.’*' The District 
Judge, upon such application, issued the order, from which the present appeal 
was brought, directing the zamindars to give effect to [384] transfer without 
delay in accordance with the law. The Judge’s order was drawn as follows :— 
' For the, above reasons this case is decreed in tavour of applicant. An injunc¬ 
tion will issue on the zamindav under s. 6, Regulation VIII of 1819, to accept 
the security tendered, and give effect to the transfer without delay." 

u 

The zamindars appealed to.the Iligli Court from the above order. 

Baboo Jadul) Chunder Seitl for the Appellants. 

Baboos MoJmtce Afolnin Hoy and Gulap Chunder Sircar for tiie Respondent. 

The arguments are sufficiently set forth in the Judgment of the Court, 
which was delivered by 

Birch, J.— This ap|X)al is perforred against a summary order of the District 
Judge passed under s. 6 of Regulation VIII of 1819, directing the zamindar to 
accept the security tendered, and to give effect to the transfer without delay. 

A preliminary objection has been raised that no appeal lies to this Court 
from such an order ; and we are of opinion that the objection must prevail. The 
pleader for the appellant has been unable to show us any law which authorizes 
an appeal from an order under s. 6. His agrunient is that an appeal lies, 
l)ecause the Judge has used the word ‘decreed,’ and has drawn up an order in 
the form of a decree directing that an injunction should issue. We think that 
the fact of the Judge having dealt with the application in this manner does not 
entitle the appellant to come up here in appeal when the law does not i)rovide 
for an appeal from an order passed under s. 6 of Regulation VIII of 1819. 

It is then urged hy the ap|)ellant's pleader that if we are against him on 
this point, wo should still, under the circumstances of this case, exercise the 
extraordinary jiowers vested in this Court by s. of the Charter Act. 


Si)eakiDg for myself I must say that it is not in my opinion open to parties, 
when they find that they have adopted a wrong [388] course and filed an 
api)eal when no ap[)eal is allowed hy law, to turn round and say that the Court 
is .bound to exercise its extraordinary jurisdiction. Upon this application, as 
to whether there may i)e grounds for interference under s. 16 or not, I pro¬ 
nounce no opinion. All that 1 say is that I decline to treat this petition of 
appeal as an application to us to exercise our extraordinary powers under s. 15. 

Appeal dismissed. 


* fSec, 6 :—It shall bo competcut to the zamindar, or other Huperior to refuse the n^istr}' 
_ . , , . of any tr.insfcr, until the fee above stipulated be paid, and until 

yU^incars maj re use substantial security to the amount specified be tendered and 
sanation ^ transfer ill fee . provided, however, that if the security tendered by any 

and seoHrpy be tendered. pufcha^r or transferee, should not be approved'by the zamindar, 
and the pifty tendering it shall be dissatisfiod with such rejection, he shall be competent to 

r n.tinnn.1 thereOrom hv UAtition'or cnmnii'in mnt.inn in r<i«il 


B in t .... appeal theredrom by petition-or common motion in the Civil 

Bufliolency ot secur tj, of fjjo district, which authority, if satisfied of the suiiioiency 

11 oontostea to ne de - ofthcsocurity tendered, shall issue an injunction on the zamindar 

to accept it and give effect to the transfer without delay. It is 


mined by appeal to Civil 

Courta. hereby provided that the rules of this and of the preceding geo- 

lion shall not lie held to apply to transfers of any fractional portion of a putnee talook, nor 
to any alienation other than of the entire mterest, for no apportionment of the zamindars 
reserved rent can be allowed to stand good unices made under his special sanction.] 
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[ 1 C&l. 8B6 ], 

APPELLATE CIVIL. 

The 10th Ayril, 

Present; 

Mr. Justice Markby and Mr. Justice Muter. 

Futook Parooee.One pf the Defendants 

versus 

Mohendor Nath Mozoomdar.Plaintiff.' 

Costs — Special appeal - Order ni discretion of Lower Court. 

Whore, in a suit for defamation, a decree was given for the plaintiff for nominal damages, 
but ho wa.s ordered to pay the defendant's cosl.s, field that the order as to costs was in the dis¬ 
cretion of the Court below, and therefore no special appeal would lie from such order, the 
rule as laid down in Gridhari Lnl liny v. Himder liibi (H. L. R.. Sup. Vol., 4U()) being that an 
order as to costs cannot be interfered with in special appeal unless it is illegal. 

Ncmble—When the Court is of opinion that the plaintiff is nutcnlillod to any substantial 
damages, it is not bound to award him nominal damages. 

Suit for Rs. 100 as damagos for defamation. Tlic plaintiff had previously 
instituted [iroceodings for criminal trespa.S8 in res[)ect of the same matter in the 
Criminal Court against the defendants, wliich led to their lieing convicted and 
fined Rs. 5 each. The Munsif found that, under the cirournstancos, the plaintiff 
was entitled to damages, and assessed the amount at Rs. 15. He gave the 
plaintiff a decree for this amount with costs. On appeal by the defendants the 
Judge was of opinion that “ as the plaintiff had already prosecuted the defen¬ 
dants criminally, and they had been fined to such an extent as tiie Magistrate 
thought proper, the present suit, althougli not contrary to law, was clearly a 
vexatious one, and the plaintiff ougiit not to [386] recover more than nominal 
damages.” He, therefore, modified the decree of the Munsif by giving the 
plaintiff a decree for four annas as damages, and ordered him to jiay all the 
costs both in the lower Court and on appeal. 

The plaintiff preferred a siKicial appeal to tlio Iligli Court from this decision, 
on the grounds that it w’as erroneous in law in lioldmg him entitled to only 
nominal damages , that the defendants ought to haw lioen ordered to pay the 
costs of the suit; or that at any rate the plaintiff ought not to have been ordered 
to pay the defendants’ costs. 

It apiieared that tlie costs would amount to about Rs. 21. 

The appeal came before Biuch, J., who hold that as it was a special ap|ieal 
he could not go into the evidence to see wiiether or not the Judge came to an 
erroneous finding on the facts, but being of opinion tl.at the costs had been 
awarded on an erroneous principle, he modified the decree appealed from by 
giving the plaintiff tlie costs in both the lower Courts, and ordered the defendants 
to pay the costs of the special appeal. 

The defendant Futeek Parooee appoal 9 d under s. 15 of tlie Letters Patent 
on the ground that tlie special appeal having failed in every other respect, the 
order of the District Judge in respect of costs ought not to have been set aside, 
and that such order having been in the discretion of the District Judge it could 
not have been set aside in special apjieal unless it was an illegal order. 

* Appeal under s. 15 of the Letters Patent of 1875, against the decree of BiBCH, J., dated 
the 20th of August 1876, in Special Appeal No. 2766 of 1874. 
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Baboo Aushootosh Mookerjee for the Appellant. 

Baboos Hcmchunder Banerjee and Umakally Mookerjee for the Respondent. 

Tho contentions and the oases cited apiiear in the Judgment of the Court, 
which was delivered by 

Markby, J. —This was a suit to recover damages for defamation. The 
matter had already been the subject of cnminal proceedings. The Subordinate 
Judge gave the plaintiff a decree' for nominal damages ; but being of opinion 
that the suit was a vexatious one, directed the plaintiff to pay tho costs of the 
litigation. 

£387] The case having come up to this Court on s|X9cial api>eiil, Mr. Justice 
Birch was of opinion that there was no ground upon which he could interfere 
with the decree for nominal damages, but being of opinion that tho plaintiff 
ought not to have been made to pay tho costs of the suit set aside the order of 
the Subordinate Judge as to costs, and directed that the plaintiff should recover 
the costs of the litigation. 

It is contended before us that, in siiocial appeal, this Court cannot inter¬ 
fere w'ith the discretion of the Courts below as to costs: and that in this case 
the award of costs to tho defendant notwithstanding that tlic jilaintiff obtained 
a decree for nominal damages, was within the discretion of the Court below. 

Upon the first point we are of opinion that the question is concluded by 
tho decision of the Full Bench in Gridliari Lai Hoy v. Simdar Bibi (B. L. R., 
Sup. Vol., 496). It was there laid down that this Court could, in regular apiieal, 
review the exorcise of the discretion of tho lower Court as to award of costs; 
but that in special appeal this Court could not interfere unless tho order made 
as to costs was illegal. We have no reason to doubt that this rule, which has 
also been approved in Bombay in Avursabcb llafizulla v. Jamshedji liustam 
(4 Bom. H. C., A. C., 41), followed in Lesaji Lakhmaji v. Bhmamdas Narotam- 
das (8 Bom. H. C., A. C., 100); Imt tho opposite view was taken by the Madras 
High Court in Sri Dantulwi Narayana Gajapati liaztt Gam v. Surappa Baste 
(3 Mad. fl. C., 113), has been since generally acted on in this Court, The only 
instances in which there is any apparent departure from it are in tho oases of 
Mussamat Bibee Moseehun v. Mtissamul Bibce Munoonui (24 W. R,, 69) and 
Ooma Chum v. Grish Chundcr Bamrjee (2.5 W. R., 22), but tho Pull Bench 
decision does not seem to Have been there referred to, and wo have no reason 
to suppose that tho learned Judges intended to question a rule thus authorita¬ 
tively laid dow'n. Wo may also observe that tho attention of Mr. .Tustico BlKCH 
was not called to the Full Bench decision when the present case was before 
him. On the other hand, quite recently, a Judge of this Court, acting on the 
Full Bench decision refused to review in special aptxsal the discretion of the 
«Court below as to costs. 

£388] We think that we ought to follow the Pull Bench decision, and to 
bold that a special appeal will not lie against any order as to costs, which it 
was within the discretion of the lower Courts to make. It, therefore, remains 
to consider whether, when a decree Jiad been given for nominal damages, the 
Court had a discretion to award costs to the defendant. We are of opinion 
that it had. The Court below thought that though the words complained of 
had been spoken, the plaintiff was not entitled to any damages, and that to 
bring this suit after criminal proceedings had been taken in the same matter 
was vexatious. In substance, therefore, the defendant succeeded in the Court 
'<iii);>elow. Perhaps it would have been better under ^these circumstances to have 
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dismissed the suit altof^other, tlie Court in ai\ch a case not being bound to award 
nominal damages. But we are not aware of Pjny law which prevents the 
Court, if it thinks that the suit is a vexatious one, and tliat no damage has 
really been sustained, from giving nominal damages to the plaintiff, and award¬ 
ing costs to the defendant. T^e words of s. 187 leave the discretion of the 
Courts as to costs wholly unlimited, and it would be impossible to say that 
such an award of costs was illegal. 


We, therefore, reverse the order of 
st)eoial appeal. 


Mr. Justice BlllCH, and dismiss the 
Appeal alloioed. 


NOTES. 

t APPEAL IN RESPECT OF COSTS— 

Where the nialtcr is purely within the diserotion of the Courts no .ippenl lies ; liut where 
question of prinuiple i.s involved an appesvl will lie :— (1885) 12 Cal., 179.] 


[1 Cal. 388] 

ORIGINAL CIVIL. 


The 7th Jithf, Jh7(j. 
rKHSKNT; 

Mk. Jcstick Pontikkx. 


Suttya Gliosal 
ocrsim 

Suttyanund Gliosal and others. 

Majority Art (IX of lH7f)), s. A - Minor- (tiiardian ad litem. 

The appointment of ugu.irduiii od litem is sullieicnt t'> niiikc the minor p.irty subject to 
s. 3, Act IX of 1875 and to constitute his peruKl of majoritv at at Hn> rate so f.ir as relates 
to the property in suit, notwithstanding that such minur would but fur such appointmont 
have attiiiiiicd majority at 18. 

By the decree in this suit, which was lirouglit in 1871 for partition of 
the estate of Raja Kallysuiikur Gliosal, deceased. [389] it was, amongst other 
things, declared that Bosoomutty Daboo, one of the defendants in the suit, was 
entitled to a certain share in the estate; and that a monthly sum of Rs. 425 
should be iiaid to lier husband for her maintenance and support; and Raja 
Suttyanund Ghosal and Cowar Suttyakrishna Ghosal wore appointed receivers 
in the suit. At the institution of the suit Bosoomutty Daboo was an infant,* 
and her husband was appointed by the Court hor guardian ad litem. The 
present application was made by her husband and guardian on her behalf for an 
order tiiat the receiver should pay to him as her guardian the sum of Rs. 4,000 
out of hor share of the est^-to to meet extj,'a expenses which had boon incurred 
for Bosoomutty Dabeo and her youngest son. Bosoomutty Dabeo was, at the 
time of the application, of the age of 18 years and 2 months. 

Mr. Bonnerjee appeared in support of the application. 

Mr. Maorae for the receivers. 

Mr. B, Allen for Tarrasoondery Dabee, another defendant in the suit. 
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The application was consented to by all the parties to the suit, but the 
receivers were unwilling to pay the sum required to the husband, but were 
desirous that it, as well as the monthly sum allowed for her maintenance, 
should be paid to Bosoomutty Dabee herself, she having attained her majority. 

Mr. Bcmtierjee submitted that, under the ^^ajority Act, IX of 1875, s. 3, 
Bosoomutty Dabee was still a minor, and remained so until she attained the 
age of 21 years. 

Mr. Macrae contended that the words of s. 3 did not apply to a person for 
whom merely a guardian ad litem had been appointed, but only to guardians 
appointed under Act XL of 1858 and Act XXVII of 1860. The appointment 
of guardians under those Acts is very different from the appointment of a 
guardian ad litem in a suit such as the present. It could not have been the 
intention that a minor sitould be liable to the [390] disqualification attaching 
to minority being prolonged by a temporary appointment like that of guardian 
ad litem, yet that might be the result of such an appointment in respect of a 
minor W'ho would otherwise have attaine<i majority at 18, but w'ho notwith¬ 
standing the suit was finally determined would still remain a minor until 21. 

Pontifez, J. —Act IX of 1875 was passed for the purpose of attaining 
greater certainty respecting the age of majority, hut itself causes the uncertainty 
out of which this application arises. S. 3 of the Act is as follows :—“ Every 
minor of whose person or projjerty a guardian has been or shall Ije appointed 
by any Court of Justice, and every minor under the jurisdiction of any Court of 
Wards, shall, notwithstanding anything contained in tlie Indian Succession 
Act, or in any other enactment, be deemed to have attained his majority w'hen 
he shalJ have completed his ago of 21 years, and not before.” 

The suit in which this application is made was instituted before 1872, and 
wh*en the present applicant was a minor under the age of 18 years. She was 
made a defendant to the suit, which was for partition. She was at the time a 
married woman, and her husband, who w'ould have been her natural guardian, 
was appointed by this Court her guardian ad litem. By the decree in the suit 
it was, amongst other things, ordered, that Rs. 425 out of her share of the 
income of the estate, which was the subject of the suit, should he paid monthly 
to her husband as her guardian. The lady having now attained the age of 18, 
applies for the payment to her in future of the said Rs. 425 and for a sum of 
Rs. 4,000 out of the accumulations of her share of the minor. The question 
arises whether she is still a ^inor. In my opinion she is, for the decree in the* 
suit made her a ward of Court, and I think the ap]x>intment by the Court of 
her husband as guardian ad litem was sufllcient to bring her within s. 3 of the 
Majority Act, 1875, at all events so far as relates to the property in suit. I 
shall, however, order the sum of Rs. 4,000 now ai)plied for and the future 
maintenance to he paid to her personally, as her guardian consents to such 
payments being made. The receiver will get his costs, and [391] the infant's 
eosts will be paid out of her share of the estate. Mr. Allen’s client’s costs will 
be paid out of her share. 

Attorney for the Applicant •. Baboo Joyktssen Ganfioaly, 

Attorneys for Tarrasoondery Dabee : Messrs. Swmhoe, Law C’o. 

Attorney for the Receivers : Mr.^Carruthers. 
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PRIVY COUiiCIL. . 

Thq 11th Febniary, 1H7C, 

Present : 

Sir J. W. Col vile, Sir B. Peacock, Sir M. B. Smith, and 

Sir R. P. Collier. 

Sonet Kooer.Plaintiff 

versus 

Himinut Bahadoor and others.Defendants. 


[On A2>peal from the Ilujh Court of Judicature at Fort William in Bengal.] 


Jstemrari Mokurrari Tenure—Death of grantee without heirs — Escheat — 

Recognition of Tenancy. 

Lands lielonging to a Kamindari granted by the zamiiidar under an absolute hereditary 
mokurrari tenure, do not, on the death of the grantee without heirs, revert to the zamindar; 
nor does the zemindar, under sueh cinmnistances, take by escheat a tenure subordinate to and 
carved out of bis zamindari. 

Where there is a failure of heirs, the Crown, by the general prerogative, will take the 
property by escheat, subject to any trusts or charges affecting it; and there is nothing in the 
nature of a mokurrari tenure which should prevent the Crown from so taking it subject to the 
payment of the rent reserved under it. 

The recognition by the owner of lands of the interest of parties in possession by the 
receipt of rent from them, constitutes a tenancy requiring to be determined by notice or other¬ 
wise before such parties can be treated as trespassers. 

This was an ajipoal from a judgment and decree of a Division Bench of 
the Calcutta High Court (L. S. Jackson and Ainslie, JJ.), dated the 23rd May 
1871, reversing a decree of the Subordinate Judge of Zilla (Java, dated the 
30th March 1870. 

[392] The material facts of the case were as [pllows :— 

Modenarain Singh, Rajah of Tekaree, was proprietor of the Mouzah 
Pranpore in the district of Gaya. He was a Hindu, and hud two Hindu wives. 
Ranee Sonet Kooer and Ranee Asmedh Kooer. Having had no childi'en by 
either of these ladies, they on his death succeeded to his estate, which by 
arrangement between themselves they took in shares of 7i annas and 8^ annas 
respectively. 

By Buratee Begum, a Mahomedan woman living in his house, Modenarain 
Singh had a daughter, Shurfoonnissa, and also other children, named Ikbal 
Bahadoor, Himmut Bahadoor, and Bismillah Begum. Shurfoonnissa, the 
eldest of these children, was horn on the 2nd Magh 1248 (January 1841). Six 
days after her birth, Modenarain Singh 'executed in her favour a mokurrari 
grant of the Mouzah Pranpore, belonging to his zamindari, to be held by her as 
absolute {moostakil) mukurraridar from generation to generation, subject to the 
payment of a reserved rent of sicca rupees 301 by the year. Shurfoonnissa 
died very shortly after the creation of this tenure, but from the date of the 
grant, and subsequent to her death, rent at the reserved rate was received, and 
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continued to be received, by Raja Modenarain from Buratee Begum. On the 
death of Baja Modenarain in the year 1857, similar payments continued to be 
made by Buratee Begum to the Ranees Sonet and Asmedh Kooer of their 
proportionate shares of the reserved rent ; and on the death of Buratee Begum 
in the year ^860, rent continued to be paid in Ifke manner by her surviving 
children down to the year 1S66. But in the end of that year an attempt was 
made by the Ranees to put an end to the tenure by ousting .Todhun Singh, who 
was in possession of the mnuzah under a lease granted in 18G2 by Ikhal 
Bahadoor. In the proceedings arising out of this attempt, the Ranees alleged 
that the mokurrari grant to Shurfoonnissa was for her life only, and that, on 
discovering her death, which they said did not take place until after that of 
Raja Modenarain, they had entered into possession of the mouzah. The 
Magistrate of (lya finding that receipts had been granted by the Ranees 
for the mokurrari rent of the year 1865, and that possession was in fact held by 
.Todhun Singh, by an order passed under s. 318 ol the C393] Code of Criminal 
Procedure, and dated tlie 7th February 1866, directed that the possession of 
Jodhun Singh should he maintained, and referred the Ranees to a civil suit. 

No further steps were taken by the Ranee Asmedh Kooer, but on the 6th 
February 1869, Ranee Sonet Kooer instituted the present suit, in which she 
made Jodhun Singh, Himmut Bahiuloor, Bismillah Begum, and Mussamut 
Sahebzadee Begum, the widow of Ikbal Bahadoor, defendants. In her plaint she 
set forth that the grant to Shurfoonnissa of Mouzah Pranpore was only for life ; 
that Shurfoonnissa died without heirs in November 1857 ; that by her death, 
the plaintiff as taking a 7^ annas share of her deceased Imsband’s estate was 
entitled to possession of a proportionate share of the mouzah ; that together 
wi^ih Ranee Asmedh Kooer, after hearing of the death of Shurfoonnissa, she 
had held direct iwssession of the mouzah till dispossessed by the Magistrate’s 
order of the 7th February 1866, from which date her cause of action arose. 
She accordingly claimed to recover from the defendants direct possession of 
7i annas share of the Mouzah Pranpore. 

The defendants pleaded that the plaintiff had never luul direct po.ssossion 
of the mouzah after the death of Shurfoonnissa, which took place more than 
twelve years before the date of her suit, and that she was consequently barred 
by limitation ; that the grant to Shurfoonnissa was hereditary, perpetual, and 
absolute, and did not on her^leath revert to the grantor or his representatives, 
but 'would pass on failure of nearer heirs to the Crown by escheat; that the 
riglit to recover possession, supposing it to have arisen to the zamindar on 
Shurfoor."isha’8 death, could not now be enforced, since the plaintiff's huslwind 
and afterwards she herself, had acquiesced in the possession and enjoyment of 
the tenure by the defendants, from whom they had accepted payment of the 
reserved rent: and further that they (the defendants) wore in possession as the 
lawful heirs of Shurfoonnissa. 

The Subordinate Judge of Gya, in whose Court the suit was brought, 
gave judgment for the plaintiff. He found that the mokurrari grant to 
Shurfoonnissa was in perpetuity, and not merely for life ; th,'it Shurfoonnissa 
died ‘early, and that [394] subse<iuently to her death the defendants had been 
in possession on payment of rent. But he held that as Shurfoonnissa was 
illegitimate the defendants were not her heirs ; that the zamindar on her death 
had a right to resume possession of the tenure which did not revert to the 
Crown by escheat, and that the zamindar’s right was not lost by the 
acceptance of rant from the defendants, and was not barred by limitation. 
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The plaintiff’s claim was accordingly decreed, but on appeal to the High 
Court the decree of the lower Court was reversed by Ifhe following judgment:— 

“ The lower Court has held that the grant to Shurfonnniesa was not merely for life, but in 
perpetuity. But inasmuch as sha died childless, and in a recent decision of this Court— 
Mmsamat Shaliabzadi Begum v. Mirza Ilimmut Bahadur (4 B. L. R., A. C.,‘ 103)—it was 
held that in the circumstances of this family no right of inheritance under Imameah law vests 
in the surviving brother or sister, the ^bordinato Judge came to the conclusion that the 
grant had become inoperative, and that the grantor bad a right to resume it. Tt was contend¬ 
ed before him, that oven supposing the defendants not to l)p rightful heirs, yet the plaintiff 
would have no right to resume the grant as the property would be liable to bo taken by the 
ruling power as an escheat, and that so long as the party rightfully entitled abstained from 
pressing his claim, the defendants were entitled to retain possession undisturbed. This plett 
was overruled on the ground that the defendants in possession were mere trespassers, and that 
as the legal right to the property is cither in the grantor or the Crown, the former, in the 
absence of any claim by the latter, is entitled to maintain the suit. The defendants also 
pleaded limitation, but this plea was overruled. 

" Mr. Kenttedy, who appeared for the special appellants, stated that the main objection 
to the fiiiding of the lower Court is in respect of that portion in which the Subordinate Judge 
Lays down, that as the succession is vitcant the grantor is entitled to re-enter. For the pur¬ 
poses of this appeal we may confine ourselves to this objection. 

“ The Court below holds that the mokurrari tenure was granted in perpetuity and not for 
life, and this finding has not boon questioned by wav of cross-appeal or under s. 348, Act VIII 
of 1860. 

" The grant is made to Shurfoonnissa and her children from generation to generation, 
and in it she is described as absolute (nutotlakil) mokurraridar. , 

[SQS] ‘ Tenures created in these terms and not in any w.ay limited by other special condi¬ 
tions are always treat<>d as of the most absolute character, and are every day transferred both 
by private sale and in execution of decree. Had Shurfoonnissa conveyed the estate to 
another, the grantor could not have ousted the assignee. Supposing she lutd died leaving 
a husband and children, this estate would have descended according to the ordinary rules 
of Mahomedan law, and no change in the order of succession would have been cau.sod by 
the use of the words ‘ to her children from generation to generation.' It is, at least, 
extremely doubtful, whether the grantor could have altered the course of descent established 
by law, if he had iiitoiided to do so. It is, however, sufficient to say that the terms of the 
grant are those ordinarily employed in creating an estate governed by those rules,.aiid 
that if it had been the intention of the grantor to limit the grant in .some other mode, he 
would have specifically stated this iiitcntion. In the ab.sciice of any words of limitation 
we cannot hold that the Rajah intended to create anything but an estate in perpetuity 
with absolute power to the grantee to deal with it as she thought proper, and that he 
never contemplated the possibilitv of failure of is'.uc, or intended to interfere with the ordinary 
course of descent. 

“ It is hardly necessary to consider the conduct of Rajah Alodcnarain, which has been 
referred to us showing that he never thought that his grant was less than absolute ; but it 
certainly was not in any way inconsistent with an intention to grant a mokurrari tenure 
without any re.servatioi] ; he made no attempt to resume it on the death of his daughter, 
but allowed her mother to enjoy it, and it is admitted that up to 127‘2, seven years after his 
death, receipts for the reserved rent continued to be granted in the daughter’s name, and 
tlie mokurrari tenure as originally established was treated as subsisting. 

" There is a dispute as to the precise date of Shurfoonuissa’s death, the direct evidence 
on this point on either side is unsati.sfactory, but looking to the examination of the Ranees, 
there is no room to doubt that the plaintiff’s case is false, aud that in fact Shurfoonnissa 
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di«d at an early age. We find that ^uratee Begum lived within the Rajah's mansion at 
Tekarse, and that the partunlar apartmeni or building occupied by her stood between 
the apartments of the Ranees. Those ladies admit, that they know of the existence of the 
three later bom children,'and used to see them about the house, but profess never to have 
set eyes on th^ eldest. Yet, if the statement in the plaint is true, Shurfoonnissa had attained 
the age of seventeen years before she died ; and it is incredible [jNSj that these ladies should 
have known nothing of her. It imiy not* be established with certainty that Shurfoonnissa 
died on lOtb Cheyt 1249, as alleged by defendants, but there can be no doubt that she died 
in the lifetime of her father, and not twd months after him as alleged by plaintiff. 

“ As it appears to us that the plaintiff has altogether failed to show that any right 
to resume the grant on failure of issue wa.s reserved to the grantor, wo bold that the 
judgment of the Court below cannot be maintained. The plaintiff can succeed only on 
the strength of her own title, and not on the weakness of that of the defendants. She is 
boun^ to show that she was the party entitled to take the estate when it became vacant on 
the death of Shurfoonnissa before she can ask the Court to eject the defendants who are 
in possession. 

“The Subordinate Judge seems to think that there is someting in the nature of a 
mokurrari grant which renders it capable of resumption, if there be no known heir of the 
last holder ; but no authority has been shewn to support this opinion. It would hardly be 
contended that a man who makes a gift has a better title than a stranger to the thing 
given, if the donee after accepting and holding it for a time should abandon it. The Rajah 
created a certain estate, and impressed the stamp of perpetuity on it for the express 
purpose of making a free gift of it to his daughter, and the fact that she had to pay a certain 
rent, or in other words that the gift was of a part only of the profits of the land, does not 
make it anything less than a gift. He reserved to himself a certain right over the lands 
givQn, namely, the right to receive a fixed rent, but he absolutely divested himself of any 
other right. The transfer of the property to a stranger in no way affects the right reserved, 
which attaches to the land in whosesoever hands it may be, and is therefore at all times 
adequately secured. If the rent be not paid there are proper legal remedies, but resumption 
of the grant is not among these, where there is no express stipulation to that effect. 

" We think that the plaintiff has failed to establish any title to resume the mokurrari 
grant, and therefore without entering into the other questions involved in this suit, we 
admit the appeal, and reversing the judgment of the Court below dismiss the plaintiff’s 
suit with the costs of both Courts.” 

^Frona this judgment thg plaintiff appealed to Her Majesty in Council. 

Mr G. W. Arathoon for the Appellant.—This mokurrari [397] tenure 
not being an independent estate, but being carved out of the larger estate 
of the zamindari of Tekaree, has no independent existence, and conse¬ 
quently reverts, on failure of heirs, to the y.amindar, or escheats to him as the 
superior lord, rather than to the Crown. The grant was made for the 
maintenance of Shurfoonnissa and the heirs of her body. On her decease 
without heirs, the object of the grant failed, and the tenure merged into the 
larger original estate. The High Court were mistaken in supposing that in 
granting a mokurrari lease the zamindar had divested himself of all rights in 
the lands leased except the right to the reserved rent. The defendants were 
in the position of mere trespassers aspagainst whom the heir of the grantor was 
entitled to possession. In support of his contentions he referred to Williams 
on Real Property, 7th edn., p. 116, and to the case of Raja Jiameswar Nath 
Sing V. Haralal Sing (i B. L. R., A. C., 170). 

Mr. Doyne and Mr. John Cutler for the Respondents.—Assuming Uiat the 
reepMidents, who are the parties in possession, have no legal title, the appellant 
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has failed to show any title in herself whieli would support her claim to resume 
the mouzah in dispute. According to the appellant this particular grant is to be 
taken as something wholly different from other raokurrari tenures, and is to be 
regarded as the creation of an estate tail with reversion to the original grantor 
in case the grantee should die without heirs of her body ; and this view is 
supported by reference to the doctrines of the feudal law in England. But the 
Plnglish feudal law has no force in India, and there is no analogy between an 
English estate tail and an Indiah mokurrari. The present grant was an 
absolute conveyance subject to the payment* of the reserved rent. The estate 
taken by Shurfoonnissa might have been sold by *her, and the purchaser would 
have taken the same estate subject to the same payment. Failure to pay the 
rent would not have operated to destroy the estate, since tlio only remedy of the 
zamindar would have been to cause it to be seized and sold to the highest bidder 
under the provisions of Act X of 1859. 

* 

[398] On the failure of nearer heirs the tenure did not revert to the 
grantor, but escheatetl to the Crown ; see Gridhan Lull Hoy v. The Government 
of Bctvgal (l B. L. R., P. G., 44). There is no authority for extending to the 
zamindar the right to take by escheat. 

Assuming that on the death of Shurfoonnissa a right accrued to Baja 
Modenarain to resume his grant, that right was abandoned by him, and the 
tenure of Buratec Begum and afterwards of the respondents was recognized and 
affirmed by acceptance of rent for a long jjeriod of years. Such acceptance 
amounted to a re-grant of the tenure to Buratee Begum and to the respondents. 

Mr. Arathoon replied. 

Their Lordships' Judgment was delivered by * 

Sir J. W. Colvile. —The question raised by this appeal, though short, is 
somewhat novel, and there appears to be little {wsitivo autliority upon it. 

It appears that Raja Modenarain Singh, being a Hindu zamindar, but 
having an illegitimate family by a Mahomodan liuly domiciled in his house, 
granted the mokurrari in question in the name of one of tiie infant daughters of 
that family, Shurfoonnissa Bogum. Tlio grant was clearly intended to create 
an absolute and hereditary mokurrari tenure, inasmuch as it contains the 
essential words, “ generation to generation,” which in documents of that kind 
have always been considered to have that effect*; and their Lordships do not 
find in the particular document any special terms which would distinguisii it 
from a grant of an ordinary mokurrari istomrari tenure. It is clear on the 
evidence that Shurfoonnissa Begum died before her father, and not very long 
after the creation of the tenure; and further, that after her death, the father 
during his life, and afterwards his widows, wlio, by the Hindu law, are his 
heirs, continued to receive the rent reserved from those in possession of the 
lands, the receipt for such rent being, with one exception, taken in the name of 
Shurfoonnissa, the original grantee, and in that exceptional case in the name of 
Buratee Begum, C399] her mother. One of the questions raised by Mr. Doyne 
is, what effect ought to be given to that reception of rent as a recognition of the 
tenure and an answer to the present claim to resume the lands included in it. 

From this receipt of rent after the death of Shurfoonnissa, which must have 
been well known in the family, an inference may undoubtedly be drawn that the 
zamindar either originally intended to make the grant for the benefit generally 
of his illegitimate family, or after the death of his daughter was willing that 
it should have that effect; and it is difficult to suppose that the widows were 
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not for some time willing to act on some such view of the transaction. It is 
impossible, therefore, to iAreat the parties in possession as mere trespassers. The 
recognition of their interest by the receipt of rent from them would constitute 
some kind of tenanoy*requiring to be determined by notice or otherwise. Their 
Lordships, however, are not prepared to say thal this circumstance is of itself 
sufficient to defeat the claim of the plaintiff in this suit. They think that the 
ground upon wliich the decision or the High Court is to be supported, if 
supported at all, is that the plaintiff in thd suit is not the person who, assuming 
the parties in possession to have ho legal title, is entitled to recover the land by 
the destruction of the tenure.’ That, of course, raises the question which the 
High Court has dealt with; namely, whether, on the death of Shurfoonnissa 
without heirs, tlie right to the possession of the land reverted to the original 
grantor, or whether the tenure on such a failure of heirs should be taken to have 
escheated to the Crown. 

‘’The doctrine of escheat to the Crov/n in the case of a vacant inheritance 
was much considered by this Court in the case of The. Collector of Masulipatam 
V. Cavaly Vencata Narainapah (8 Moore’s I. A ,500). In that case thoproiwrty 
in question was a /amindari. The last male xamindar had died, leaving a 
widow, who took a widow’s estate, and upon her death there were no heirs 
of her husband to inherit the zamindari. The zamindar was, however, a 
Brahmin; and the point raised in the suit was that on that ground the 
estate was not subject to the law of [400] escheat. This contention was 
founded on the text of Manu, which says The property of a Brahmana 
shall never he taken by the King: this is fixed law ; ” and also on a passage 
in Narada, where it is said :—“ If there be no heir of a Brahman’s wealth 
on his demise it must be given to a Brahmana, otherwise the King is 
tainted with sin. ” It seems to have been admitted in that case that the 
British Government had at least the same rights that the ruling power 
would have had under the Hindu law, the question being whether that limitation 
w'hich the Hindu law was said to impose on the right of the Hindu Raja or 
King was to prevail against or fetter the rights of the Crown. Lord Justice 
Knight Bruce, delivering the judgment of this Committee, said :—“ It apiwars 
" to their Lordships that, according to Hindu law, the title of the King by 
“ escheat to the property of a Brahmin dying without heirs ought, as in any other 
“ case, to prevail against any claimant who cannot show a better title; and that 
“ the only question that arises upon the authorities is whether Brahtninical 
“ property so taken is in the hands of the King subject to a trust in favour of 
“ Brahmins. ” And in a subsequent passage of the judgment he went on to 
say :—" Their Lordships, however, are not satisfied that the Sudder Court was 
“ not in error when it treated the appellant’s claim as wholly and merely deter- 
" minable by Hindu law. They conceive that the title which he se|s up 
“ may rest on grounds of general or universal law. The last owner of the 
“ property in question in this suit derived her title under an express grant from 
“ the Government to her husband, a Brahmin, whom she succeeded as heiress- 
“ at-law. If upon her death there had been any heirs of her husband, those 
" heirs must have been ascertained by the principles of the Hindu law; but by 
“ reason of the prevalence of a state of law in the raofussil, which renders the 
" ascertainment of the heirs to take,on the death of an owner of property a 
" question substantially dependent on the status of that owner. Thus the 
“ property being originally, and remaining alienable, might have passed by acts 
“ inter viim in succession to British subject to foreign European owner, to Arme- 
“ nian, to Jew, to Hindu, to Mahomedan, to Parsee, or to any other person, what- 
“ ever t«t] his race, religion, or country. According to the law administered 
" by the Provincial Courts of British India, on the death of any owner being 
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“ absolute owner, any question touching the inheritance from him of his 
“ property is determinable in a manner personal to the last owner. This system 
“ is mELcle the rule for Hindus and Mahomedans by positive Begulation : in 
" other cases it rests upon the course of judicial decisions.” And the final 
conclusion of the Committee was this:—“ Their Lordships’ opinion [p in favour 
" of the general right of the Crown to take by escheat the land of a Hindu 
‘‘ subject, though a Brahmin, dying without heirs; and they think that the 
‘ claim of the appellant to the zainindari in question (subject or not subject to 
“ a trust) ought to prevail unless it has been fthsolutoly, or to the extent of a 
“ valid and subsisting charge, defeated by the acts of the widow Lutchme- 
* davamah in her lifetime. In the latter case the Government will of course 
he entitled to the property, subject to the charge.” In a subsequent case 
relating to the same estate, Gavaly Vencata Narmnajiah v. The Collector of 
Masulipatam (11 Moore’s I. A., 619), the question was between the Collector, 
representing the Government, and a person claiming to have a valid and .sub¬ 
sisting charge by an act of the widow— a charge which the widow was 
competent to create ; and it was held that the Government took subject to the 
charge, and the suit was dismissed, hut without prejudice to the right of the 
Collector, as representing the Crown, to redeem the charge and recover the 
estate. The property, no doubt, in this case was a zamindari; but the decision 
seems to establish the principle, that where there is a failure of heirs, the 
Crown, by the general prerogative, will take the property by escheat, but will 
take it subject to any trusts or charges affecting it. There, therefore, seems to 
be nothing in the nature of the tenure which should prevent the Crown from 
so taking a inokurrari, subject to tlie payment of the rent reserved upon it. 

It has been argued, however, that this mokurrari, not being an independ¬ 
ent zamindari, hut being carved out of a zamindari, stands upon a iieculfar 
footing, and that, ui}on the failure of heirs, the zamindar takes by right of 
reversion, or, if not strictly [402] by right of reversion, that the tenure escheats 
to him as the superior lord rather than to the Crown. The mokurrari was 
clearly an absolute interest. It was also an alienable interest. It might have 
been seized and sold, as Mr. Doyne has shown, under Act X of 1859, even in a 
suit for rent. It could not have been forfeiteil for the non-payment of rent; 
for in such a case the zamindar could only have caused it to be seized, put up 
for sale, and sold to the highest bidder. It is, therefore, proijerty w'hich, like 
that in the case above cited, might have passed to %ny purchaser, whatever his 
nationality, or by whatever law he was to be governed. It cannot, their 
Jjordships think, be successfully argued that, having so passed, the estate would 
have determined upon the death of Shurfoonnissa (supposing it had been sold in 
her lifetime) without heirs; for the grant contains no provision for the lessee of 
the estate created in such event. There seems, therefore, to be no ground for 
saying that the lands have reverted in the proper sense of tlie term to the 
zamindar; and the only question is, whether, on the failure of heirs of the last 
possessor, he is entitled to take a tenure subordinate to and carved out of his 
zamindari by escheat. 

Theii Lordshiijs are of opinion that there is no authority upon which the 
power of taking by escheat can be attributed to the zamindar. The principles 
of English feudal law are clearly inapplicable to a Hindu zamindar. On the 
other hand, it is clear that, if the zamindar has not such a right, the general 
right of the Crown subsists, and must prevail. 

On the whole, therefore, their Lordships think that the High Court have 
come to a correct conclusion in holding that, supposing the parties in possession 
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have nothing but fcbeir possessioR to d^end aptni {a qoeation on w'hiefa their 
Lordships give no opinion) the superior title, under which alone they can be 
ousted from possession of the lands, is not in the aamindar or his representa¬ 
tives, but in the Grown. They will, ther^ore, humbly advise Her Majesty to 
affirm the decree under appeal, and to dismiss the appeal with oog^s. 

Appeal dismissed. 

Agent for the Appellant: Mr. J. L. Wilson. 

Agents for the Respondents : Messrs. Barrow Barton. 


NOTES. 

t ESCHEAT— 

“ According to the Uw of PJuglaiid d, corponik' >j<^>dy is di.ssolvcd by the total loss of all 
its momberH, but ou such dissolution there i.s no escheat to the Crown cither of its lauds or 
its rent-charges. And the reason is that on the dissolution of the corporation the cause of 
the grant fails. The offoct of a dissolution ou the corporatuui's reiit-chargos is that thoy 
bocomc extinguished : Viuor’s Abridgement, Bent, B. b, plac. 2—It is no doubt true that so 
far as the Eugli.sh law of Plschoat is founded on the principles of feudal law it furnishes no 
conclusive clue to the operation of the law of pjscheat in India, but this rule as to the 
property of dis.sulved corporations appear.-; to us to be founded ou a broader basis than 
tibat furnished by the technicalities of the feudal law; and to furnish a useful guide in 
the circumstances of the present case — (1903) 98 Bom., 276. 

“ The applicability of this doctrine becomes the more apparent if we consider the result 
that follows on the death of one who is the grantee of an annual payment out of land to 
last during the term of his life ; clearly, it sinks into the land on his determination. So if 
the grantee is a community, and the grant is to last during the term of its existence, on its 
diraolution a similar result follows ”:— Ibid. 

Zamiudar cannot redeem mortgage miulr by hts tenant, when he dic.s heirlcss, as the 
Crown takes the tenancy .— (1908) 89 AIL, il8 -5 A. L. J., o78 -(1908) A. W. 17. 210. 

PERMANENT TENURE— 

Unless a right of re-entry is reserved, the landlord ha. no estate left in him to enable 
him to maintain a suit in cjcctmoni on the lessee alienating in breach of a u<jnditioii restrain¬ 
ing alienation— (1890) 17 Cal., 826. 

The doctrine in (1902) 29 Cal., 388 that a tenant, even a permanent tenant of land, um- 
not acquire a right of ci.j runt b/ pr,;,<;r!})t. in in itiinr 1 11 'l of his lessor, is erroneous.] 
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CiOSi ORIGINAL,CIVIL. 


I.L.R. 1 Cal. 403 


The 27th July, 1S76. 
P&ESBNT: 

Mr. Justice Pontifex. 


Hem Chunder Chunder 
versus 

Prankristo Ghnnder. 

Order on Receiver to sell—Attachment in Mofussil of Property in hands of 

Beeeiver—Execution of decree. 

By a decree of the High Court obtained by DM in November 1871 in a suit on a mort¬ 
gage brought by him against BC and PC, it was ordered that the suit should be dismissed 
against PC ; that the amount found duo on the mortgage should be paid to DM by BC ; 
that the mortgage property, some of which was in Calcutta and some in the mofussil, should 
be sold in default of payment, and any deficiency should be made good by BC. The property 
in Calcutta was sold under the decree, and did not realisse suihcieut to satisfy the decree. DM 
thereupon, in August 1873, obtained an order for the transfer of the decree to the Mofussil 
Court for execution ; after the transfer BC died in December 1874, leaving a widow and an 
adopted son his representatives, against whom the suit was revived. The decree, however, 
was returned to the High Court unexecuted. 

In a suit for partition of the estate of RC deceased, brought by PC against BC in the 
High Court, a decree was made in February 1871 for an injunction to restrain BC from 
intermeddling with the estate nr the accumulations, and for the appointment of the Receiver 
of the Court as Receiver, to whom all parties wore to give up quiet possession. BC was in 
that suit declared entitled to a moiety of the property in suit. 

Held, on application by DM to the High Court for an order that the Receiver should sell 
the right, title and interest of the widow and son of BC in the estate in his hands to satisfy 
the balance of his debt, that DM was entitled to an order that their interest should be 
attached in the hands of the Receiver, and that the Receiver should proceed to sell the same. 

Property in the hands of the Receiver of the High Court' cannot be proceeded against by 
attachment in the mofussil. 

This was an application in this suit on notice on behalf of one Denonath 
Mitter for an order that the Registrar or the Receiver should sell the share of 
Roymdney Dossee and Hem Chunder Chunder in certain specified properties 
in the bands of the Receiver, of which a portion was in Calcutta and a portion 
in the mofussil, sufficient to pay the balance due to Denonath Mitter, in 
respect of a decree obtained by him, dated 29th [404] November 1871, in a suit 
brought by him against Bissonath Chunder, since deceased, and Prankristo 
Chunder. That suit was one on a mortgage, and the decree contained, 
amongst other things, an order, that the sipt should be dismissed against Fran- 
kristo Chunder, for payment of the sum found due on the mortgage with costs 
by Bissonath Chunder to Denonath Mitter, for sale of the mortgaged property 
on default of payment, and for payment by Bissonath of any deficiency in the 
sale-prooeeds to pay the debt. A sum of about Rs. 30,000 was found due to 
the {^intiff, and, ddault having been made in payment thereof, the property 
in Calcutta was sold by the Registnrar and realised Rs. 23,000, which sum, less 
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commission, was paid to Denonaith Hitter. In August 1873, Denonath peti¬ 
tioned the High Court for an order that the decree should be transferred to the 
Court of the 24-Pergannas for execution to obtain satisfaction of the balance. 
After it had been transferred, Bissonath died in December 1874, leaving Hem 
Chunder, bis adopted son, and a widow, Roymoney Dossee, his representatives, 
against whom the suit was revived. The decree, Imwever, was returned to the 
High Court unexecuted. 

f 

By a decree dated 13th February 1871 made in a suit brought by Pran- 
kristo Chunder against Bissonath Chunder and others for partition of the 
estate of Ramtonoo Chunder, deceased, an injunction was granted, restraining 
Bissonath Chunder from intermeddling with the estate of Ramtonoo or the 
accumulations thereof; the Receiver of the Court was appointed Receiver of 
the estate, and all parties ordered to give up quiet possession to him, and he 
had since been in possession thereof. Bissonath was, in that suit, declared 
entitled to a moiety of the estate in the hands of the Receiver, and Denonath 
Hitter not having been able to obtain satisfaction of the balance due to him 
from the estate of Bissonath made the present application to realize the same 
by sale by the Receiver of the right, title and interest of Hem Clmnder and 
Roymoney in the property, or in so much thereof as would lie sufficient to pay 
his debt. 

Hr. Kennedy, in opposing the application, contended that the procedure 
laid down by Act VIII of 1859 was the proper and [405] only course which 
should have been adopted in this case. Under Act VIII there must be an 
attachment in the usual way of the property. That the property was in the 
hands of the Receiver is immaterial. It might have been attached in his 
hands. The present application is not one for attachment. There is no other 
way of attaching than under Act VIII. The application, therefore, cannot he 
granted in the form asked for. 

Hr. Macrae contended that the application was in proper form, and was 
one which the Court could grant. The i)roceeding by attachment was not one 
which was open to the applicant in this case, as the property was in the hands 
of the Receiver of this Court: there are cases to show that, when such is the 
case, no attachment can be obtained in a Hofussil Court. Such a proceeding 
would be a contempt of this Court. 

f 

Pontifex, J. —In this case before 1871 there was a suit for partition of the 
estate of Ramtonoo Chunder. In that suit Bissonath Chunder was a defendant. 
By a decree in that suit, dated the 13th of February 1871, the Receiver of the 
Court was appointed Receiver of the estate, and there was the usual order, 
restraining the defendants in that suit and persons claiming under them from 
intermeddling with the estate pending partition, and it was further ordered that 
quiet possession should be given to the Receiver. Bissonath Chunder has since 
died, and his representatives have been made parties bo the suit. 

Under these circumstances, and while the Receiver is still undischarged, 
one Denonath Hitter, a judgment-creditor in a spit on a mortgage against 
Bissonath Chunder, now seeks satisfaction of his decree against Bissonath’s 
share of the property under partition, and finds himself powerless to execute 
his decree against such share without the assistance of the Court, because the 
estate is in Uie hands of the Receiver. It is, therefore, absolutely necessary 
for him to come to this Court for assistance. It seems to me that unless 1 
grant this application, Denonath Hitter will be. unable to execute his decree 
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against the property of Bissonath, so as to obtain satisfaction of his judgment- 
debt. He cannot proceed in the usual and ordinarj.' waV under Act VIII f!406] 
to attach and sell the property in the inofussil, because it is in the hands of the 
Receiver of this Court. , 

1 will make an order that Bissonath’s interest in the property iti the hands 
of the Receiver must he considered .is attached, and that the Receiver proceed 
to sell tliat interest, and for the purpese of carrving out tlie sale I will order 
Bissonath’s representatives to join in any conveyance whicli may be necessary : 
the sale proceeds to be paid into Court in tliis suit to await tlie further orders 
of the Court. 

Application ornntttd. 

Attorney for the Applicant; Balioo Sfunna/dltniic Dntt. 

.\ttorney for Hein Cbunder and Royinoney ; Mr. Ilc.iiifrif. 


NOTES. 

[ In (1898) 26 Cal., 127, It wii*. hold th.vt a judgmont-CToditor (mm soil proportion in tho 
hiinds of !i Koci!ivt;r ol tho Court in oxooution of a mortgiigo-dooroo, although hu cannoL 
oxBouto ii dooriK! agaiii'.t suoh proportion li\ w.is of attuchincnt and .nalo. This case was 
distiiiguishod on tho ground that in thu Mofussil Courts oxocution could bo had onl\ b\ wa> 
of attachment and sale.] 


[ 1 Cal. 406 ] 

APPETd.ATi: CIVIL. 


'The ‘i'-ind Fehrunrii, lH‘,ti. 

Present: 

.Mr. .ft’STicK Kemp and Mu. .Ji’stk’E Pdntipbx. 


Lallah RamesKliur Doval Singh.Plaintilf 

rcr-sii.t 

Lallah Hissen Doyal and another.Defendants.' 


Danidges, Sint for --Joint Uiidtoideil Proprietors ---Rcreiiue 
Sale -Act Xf of JHtjtt. 

No suit for d.iin.igos as hetwoon joint owners of undivided estates will lio, in consequunee 
of tho sale of tho whole ost.ito thr'iiigh tlio dof.iult of one or more of such owners in paying 
their shares of the (Jovornment revenue. 

This suit was for damages, amounting to Rs. 10,478. The plaintiff alleged 
that he W'as the jiropriotor of a 4-anna share in a inokurrari riglit in certain 
mou>^ahs appertaining to lot Mehal Hakinipoi’e, Pergunnali Cliowssa, Zillii 
Shahabad. He alleged that the parent estate Hakirnpore was sold for arrears of 
Government revenue, owing to tlie neglect of his co-sharers in the mokurrari in 
paying up their quota of Government iwenue. He further alleged that the 
entire 16 annas of the mouzah, which comprised the mokurrari, were let out 
in perpetual mokurrari bv the Rajah of Buxarto Lallah Mewa Lai, the common 
[♦07} ancestor of tlie parties to this suit, at a fixed annual jutnma of Rs, 401 ; 
that after the death of the ancestor, both parties to this suit in right of 

• Regular Appeal No. 25S of 1874, against a docrt ‘0 of tho Subordinate Judge of Zilla 
Shahabad, dated the Sdth of June 1874. 


1 CAP.—36 
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inheritance were in possession of •the mokurrari, and that the practice amongst 
the co-sharers was to p4y their respective quotas of Government revenue to the 
Collector direct under an agreement with the superior landlord to that effect ; 
that under this alleged arrangement between tl^e co-sharers, the plaintiff had 
to pay a 4'. anna share of the Government revenue, the defendant No. 1 a 
4-anna share, and the defendant No. 2 au 8-anna share : that on the 28th of 
March 1872, being the last safe day for the payment of Government revenue, 
the plaintiff paid in his quota ; but the ‘defendants having neglected to pay 
their respective shares of the (jovernment revenue, the parent estate, Mehal 
Hakimpore, was sold at auction for an-ears of revenue, and the ])rice paid was 
Rs- 50,000 . and that the whole of the surplus sale proceeds, after deducting 
the Government revenue due up to the 28th of Marcli 1872, had been taken 
out of Court by the superior malik, the zamindar. The plaintiff valued his 
suit and assessed his damages at the proper selling iirioe of his 4-anna share 
in the mokurrari as prevalent in the pergunnah in which the mokurrari was 
situated. 

The Subordinate .fudge dismissed the suit, and the plaintiff ap^iealed to 
the High Court. 

Mr. Ji. E. Twidale and Baboo Tarruck I^ath DiUt for the Apiiellant. 

Mr. H. E. Metidas and Baboos Ua<ihhp,hanf Ghov, Tarruck Satk Palit, 
and Kashy Kant Sen for the Resjjondents. 

On the appeal coming on. a preliminary oiqoction was taken on behalf of 
the respondents, that no suit would lie between joint owners of undivided 
estates for damages sustained by the estate in consequence of the default of 
one or more of the co-proprietors in iiaying their share of the Government 
revenue, and the cases of Odoit Hoy v. Iladha Pnndey (7 \V. B., 72) and 
Gungapcrmiul Snhecv. Mndhopcrsaud Sahec fl3 R. D. 1244) were referred to. 

CMS] Mr. Twidale for the appellant contended that the words of the 
proviso added to s. 33 of .\ct Xf of 1859 ' were large enough to justify the 
bringing of this suit. 

The Judgment of tlie Court was delivered l)y 

Kemp, J. (wlio, after stating the facts as above, continued).—In the case 
alluded to, of Odoit Roy v. Hudha Pandey (7 W. R., 72), NoRMAN and Seton- 
Karr, JJ., held that a suit would not lie between joint owners of undivided 
estates for damages surtained by the whole estate in consequence of the default 
of one 01 more of the co-proprietors in paying their shares of the Government 
revenue. As already observed, this case followed a decision of the Sudder 
Court of 1857 in the case of Gunyapersand SaJise v. Madhopermad Snkee (13 

* [Sec. 33 :—No wale for arrears of revenue or other demand, realizable in the same manner 
as arrears of rovonue arc realizable, made after the passing of this Act, shall Be annulled by a 
Court of Justice, except upon the grotind of its having been made contrary to the provisions of 
this Act, and then only on proof that theplaiiitilT has sustained substantial injury by reason 
of aie irregularity ooniplained of: and nosuch sale shall b<> annulled upon such ground, unless 
suonground shall have boon decUrod and specified in an appeal niiule to the Commissioner 
under section 25 of this Act: and no suit to annul a sale made under this Act shall be received 
by any Court of Justice imlo.ss it shall be instituted within • one vear from the date of the 
sale boooming final and conclusive, as provided in section 27 of this .Act; and no person shall 
be entitled to contest the legality of a sale after having received aiiv portion of the purchase- 
mone) : 

Provided, however, that nothing ia this Act contained shall be construed to debar any 
person considering himself wronged fay any act or omission connected with a sale under this 
Act, from his remedy in a pOTsonal action for damages against the person by whose actor 
omission he considers himself to have been wronged.j 
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8. D. A., 1244). VVe think that the rule laid down in those decisions is a 
proper one; and further we find that, under the provii'ons of Act XI of 1859, 
s. 40, '' the plaintiff could have protected his interests by having iiis mokurrari 
right registered. He, also under the said Act, could have paid in the Govern¬ 
ment I'evenue due on account of the shares of his co-proprietors in the 
mokurrari, and thus saved the estate from sale. We find, on turning to the 
kyofeut of the collectorato arnlah, which was called for by the Collector at the 
time when Bissen Doyal Singh, the defendant No. I, ]>otitioned to l)o allewed to 
save tlie property from sale by paying tlie revenue due on the 28th March 1872, 
that the balance then due was a very small one, undej- Rs. 100. There was, 
therefore, no difficulty whatever in the plaintiff avoiding the sale by paying the 
sum then due on account of Government revenue Following, therefore, the 
ruling in OdoU Boy v. Radlui Pandi'ij (7 W. R., 72) and that of the Sudder 
Dewan> Adawlut of 1857 alluded to above, we dismiss tlie plaintiff 's suit. 

Then there is a further question for consideration, namely, whether tlie 
defendants are not entitled to their costs in tliis suit. A cross-api>eal has boon 
made to this Court on that point, and we think that the defendants ought to 
get their separate costs in this litigation. 

[409} We dismiss the appeal of the plaintiff' with costs, and modify the 
decree of the Court lielow to this extent, that we decree costs to each of the 
two detendants in this case. 

Appeal dismtsseAi. 


NOTES. 

(See Alia/ Alt v. J,alji Mol (1877) 1 All., 518, F. B., whf.iv the question was as to what 
allowances in rcsi>cct of iiic.sno profits may bu made in favour of a trespasser.] 

• CSoc. 40:—Tho bolder of any tiiluqdari or other similar tenure, such as is described in 
section 38 of this Act. desirous of rcRistcring u, shall apply b> petition to the Collector of the 
district to which the estate belongs. 

The application shall state whi'ch description of registry is desired, and shall eonlain the 
following particubirs so far as the same are asccrtainalilc .— 

(1) the pergunuah or pergunnahs in wliieli the tenure is situated ; 

(2) the nature of the tenure ; 

'.:f) the name or names of the vill.ige or villages whereof tbe laud is eoinposi'd, or wherein 
it is situated ; 

(4) the urea of tbe land coinpnsud in the tenure, with its*boundaries in complete detail; 

(5) the iiniouiit of rent payable aiiiii',iilly for the tenure, ,ind whether the rent is fixed fur a 
term of vears or iii poriietuity, and the duties, if ,iiiy, required to be performed on account 
of it; 

(f)> the dale of the deed coiistituliiig the tenure or the date when the tenure was cre.itci ; 

17) the name of the proprietor who created the tenure ; 

(8) the name of the original holder of the tenure ; 

(*J) the uainc of the prusont possessor, .ind if he be not the original holder, the mode in 
which he succeeded Ui the teiiuro, whether liy inln^itauec. gift, purchase, or otherwise, and 
whether he holds jointly or solely. 

Holders of such farms as arc described m the s.iul section may apply in like, manner for 
tegistry of the same. The .ipplic,Vtion shall contaifl such of the fiircgoiiig particulars as arc 
applicable to farms.] 
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• li Cal. 409] 

• APPELLATE CIVIL. 

The ^8th June, 18^6. 

* Present: 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 

Manessur Dass and another.Plaintiffs 

• ccrsus 

The Collector and Muuicii)al Commissioners of Chapra.Defendants. 

Betuj. Act III of 18()4, .S'. :i:i -Municipal Commi>isiimcrs--Appeol aipini.sl 
AnHcsHmcnt - Jurifidictioii of (.i>':l Court. 

A huit to nut iinido an order in.ide on lui ippual under n. ■V-i of Bengal Art 111 of 1S(>4 to 
the Municipal Gonunissinners aganmt a rate asse^tKiiiciil. .ind to reditee the tax levied by them 
under that .Act, on the ground that thov have tried the appeal in an improper wav, and have 
exceeded their powers and acted eontr.irs to the provisions of the Act, cannot l>e maintained 
inthoCivil Courts. The decision of tlie Commissioners in siieh an appeal is absolutclv final. 

ThI!S suit was brought to reduce the cliowkidari tax levied utider Heng. 
Act III of 1864 on certain iiouses heloitging to the plaintiffs, situated in 
Mohulla Doulutgunj, No. Ii7, in Pergunniih Manghi, vvltich had been, in 1871, 
assessed at Rs. 144 a year, and had so continued until 1873, in which year the 
tax was raised to Rs. 216. The value of the houses liad not, in the interval, 
increased, nor had any change of form been made. The plaintiffs i)referred an 
appeal to the Municipal (’ommissionors against the enhancement, which was 
rejected by them on the 7th of July 1H73, whereujion tlie plaintiffs brought 
this suit for the reduction of tlio tax, praying that necessary enquiries should 
be instituted, the state and value ol the houses enquired into, and a decree 
passed in thoii- favour by setting aside the orders of the Municipal Commis¬ 
sioners. 

The contention of the defendant was, that the Civil Courts hud not the 
power to set aside the orders of the Municipal [410] Commissioners lugarding 
assessment of taxes under Beng. .\ct Ill of 1864 ; that the adjudication by the 
Municipal Commissioners upon the appeal made to them by the plairitiH' 
was final: that the Municipal Commissioners being legally competent to modify 
or raise taxes, the action'on thoir part in raising the tax on the plaintiffs' 
houses after consideration of the .state and value of the houses and the means 
of the ow’ners was right and legal. 

The Munsiff decided that ss. 2,‘i and 26, Beng. Act 111 of 1864, furnishing 
a rule that assessments woie to be made uix)n an estimated amount of annual 
rent at the rate of 7-8 i>er cent, jier annum, and no other rule being given, the 
Municipal Commissioners, in having taken into consideration tho means of the 
owners of the houses in fixing the rate. ha<l acted contrary to and beyond the 
powers vested in them by that Act :«iind on the authority of lirmdahan Chtiudcr 
Boy V, The Municipal Covivinsioners of Serampore (19 W. R., 309), held that 
tho Court had jurisdiction to entertain this suit, and ordered a reduction of 
Rs, 72 which had been imjioscd in the year 1873 -and made without it being 
shown that any improvement or change of form in the houses had taken place 
or any special cause for enhancement existed. The Judge, on appeal, held that, 
under s. 33, Beng. Act III of 1864, the Civil Court had not the power to 
entertain the suit, and reversed the decree of the Munsifl'. 

* Bpi^via] Appeal No. 360 of 1865, agaiiist a decree of the Judge of ZilltL Sarun, dated the 
htfa January 1875, reversing tho decree of the Munsifl of. Ghapra, dated the 5th January 1874. 
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From this decision of the Judge the plaintiffs ap[)ealed to tlie High Court. 

Mr. G. Gregory for the Appellants. 

Mr. Ingram (with him the Senior Government Fleader, Bal)oo Unoda 
Persad liancrjce) for the Re8|)ondents. 

The Judgment of the Court was delivered, without calling on the 
I'espondents, by 

» 

Garth, C.J. - We think there is no ground for tliis appeal, and speaking 
for myself I should be very sorrv to think that there existed any doubt 
whatever about this question. 

By the ‘26tli section of Bong. .\ct HI of 18()4, tlu* Municipal [411] 
Coniinissioners are empowered to impose certain rates on lionses, buildings and 
lands, which rates are to l)o paid l)y the owners, and by the ‘27tii section 
those rates are to he assessed according to what may be considered the fail- 
annual value of ttie i)roperty. 

Wlien tlie valuation is completed, lists are to he made, siiowing tlio rates 
at which each property is assessed . and when the assessment is made for the 
first time or increased, a special notice is to lie given to the owner and occupier, 
of the amount at which the jiroperty is assessed, and an appeal is then given 
against the assessment, which, b> tlie terms of s. 33, is to he heard hofore not 
less than three of the Municipal Commissioners. If an appeal is not made 
against the assessment, the assessment itself is final. If an ap])oal is made 
against the assessment, the adjudieation of the Commissioners upon that appeal 
is also final, .ind in order more effectually to secure the finality of tlie adjudi¬ 
cation. there is a s|>ecial |irovision in tlie same section, that no {>ei'son shall 
contest an\ assessment in an\ otlier manner than liy appeal as hereinbefore 
provided. 

Now, in this case, tlio plaintiff' is attempting, hv means of a civil suit, to 
ro-opon the question of the assessment of liis liouso, wliicli has been hoard on 
appeal, and decided hy the Municipal Commissioners. It is said that the 
Commissioners have tried the appeal in an iiiipro})ur was, and that the> liavo 
oxc''odod tlicir powms and acted contrary to the jirovisioris of the .\et. But 
oven supposing that tliey had, tlie Civil Court has no right to interfere. 
Some actions may, no doubt, be brought against the Coniinissioners for a groat 
variety of acts which tho\ may do under colour of their statutory powers and 
under a mistaken view of their duties, iiut not an action of this kind. Their 
decision upon an ajipeal against a rate assessment is absolutely final. The 
apjioal is dismissed with costs. 

Apfieal dismissed. 


NOTES. 

[JURISDICTION IN RESPECT OF MUNICIPAL*ASSESSMENT 

Whore tlu: iisso.^sinisnt is aUufiothfr iiUrn riros an action would lie ■ —h’lVitcshirnr Persimd 
V. Tftc Chinimnnof flu' Jihabiifi Mitnicipuhiu. (1900) 27 Cal. 849.] 
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[412] OEIGINAL CIVIL. 


The 1st July, 1876. 

Present : ' 

Mr. Justice Markbv. 


, Miller 
. versus 

The Adminiatrator'Gonoral of Bengal. 


Succession Act (Xof 1866), s.s'. ■/ ' and 44 i —Ilushaml and f^Vc — 
Parties with English domicile married in India—Succession 
to moveable property. 

HM. ii British subject, having his domicile in Ktiglaiid, inarriod iii C'.aloutU, in April 
1866, C, a widow, who .it the time of the marriage had also an English domicile. C, after 
her marriage with HM, became entitled as nuxt-of-kin to shares in the moveable properties 
of her two sons bv her former marriage : these shiin;-. were not ruah/ed nor roducixi into 
possession bv 0 during her life, (.'died in lS7d. liMviiig her husband, but no lineal descend¬ 
ants. In March 1874, HM hied his petition in the Insolvent Court, and all his property 
vested in the ()llici<il Assignot'. In .April 187.1, letters of .nlministr.itioii of the estate and 
ofioots of C were, with the coiiscni of HM, granted to the Administrator-General of Bengal, 
by whom the shares to which C became entitled as noxt-of-kiii of her .sons wore realized. In 
a special ca.se for the opinion of the Court under Ch. vn. .4i:t Vlll of 18.')9, held, that the 
domicile of the parties being in England, the English law was to Ihi applied, and therefore 
the Official Assignee .is .issigiu«i of the estate of HM was entitled to the whole fund realized 
by such sh.tres in the hands of the Adiuinistrator-fTeneral. 

Sec. 4 of the Siiccessiuii .Act duos nut apply in respect of the moveable property uf pcrsuins 
not having an Indian domicile. 

This was a special case stated tor the opinion of the Court under 
Ch. VI r of Act VIII of 1809, by the agreement of the Official .\ssignoe and 
assignee of the estate and etTects of one Howard Mark, an insolvent, as 
plaintiffi and the Administrator-General of Bengal, as defendant. 

The facts as stated in the case were as follows ; — 

• 

* " On the 7tli of April 1H6G, the said Howard Mark, a British-horn subject, 
having his domicile in Great Britain, and not in India, intermarried with 
Caroline Augusta, the widow of one W. B. Harvey, deceased. The said marri¬ 
age took place in Calcutta. The said Caroline Augusta lia<! previously to, and 
at the time of, tier said tuarriage, a domicile in Great Britain, C4ia] and not 
in India, and such domicile continued down to the time of her death. Caroline 
Augusta Mark died in Bengal on the 30th of September 1872 intestate, leaving 
her surviving her husband, tlie said Howard Mark, but no lineal descend¬ 
ants. Howard Mark, on the 2nd March 1874, filed his petition in the 
Court for the Belief of Insolvent Debtors at Calcutta, and his estate and 

• £Sec. 4 ;--No perMJu shall, by mamiage, acquire any. interest in the property of the 
person whom he or she marries, nor become incapable of doing any act iu respect of his or 
her own property which he or she could have dune if unmarried.] 

■f £8ec. 44 ;—^If a person whose domicile is not iu British India marries in British India a 
person whose domicile is iu British India, neither party acquires by the marriage any rights 
in respect of any property of the other party not comprised in a settlomeut made previous to 
the marriage, which he or she would not acquire therebv if both wore domiciled in British 
India at tlw time of the marriage.] 
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effects became thereby vested in the plaintiff’ as the Official Assignee of the 
Court. Howard Mark died on the 28th February f875. Caroline Augusta 
Mark, subsequently to her marriage with How'ard Mark and before her 
death, became, on the respeotiyp deaths of W. B. B. Harvey and D. Harvey, 
her two sons by her marriage with her former husband W. B. Harvey, entitled 
to share in the respective estates of her two sons as one of their next-of-kin. 
The said shares were not realised or i*educed into possession by iier during her 
lifetime, nor by How'ard Mark, but were i-ealized l)y the Administrator-General 
under the letters of administration hereinafter mentioned. On the lltii of 
September 1875, letters’of administration to the estate and effects of Caroline 
Augusta Mark were, with the consent of Howard Mark, granted by the High 
Court to the .\dministrator-General of Bengal, and there is now in the hands 
of the defendant as Administrator-General and administrator of the estate and 
effects of Caroline Augusta Mark a sum of Rs. 8,224-10-9, being the proceeds 
of the shares aforesaid.” 

The question for the Court was whether, in the events that have happened, 
B. Miller, as assignee of the estate and effects of Howard Mark, W'as entitled 
to the whole of the said fund now in the liands of the Administrator-General 
of Bengal as administrator of the estate and effects of Caroline Augusta Mark. 

Messrs. Kmnedy and Ingram foi tlie Official .Assignee. 

Mr. tJvam for the Administrator-General. 

Mr. Kenimlg contended that the Official .Assignee was entitled to the whole 
fund. It is admitted by the .\dminis-C4143trator-General that the Official 
Assignee is entitled in any event to one-half. The wife was admittedly domi¬ 
ciled in England, not in India. Succession to her moveable property would be, 
therefore, regulated by the law of England by s. .j of Act X of 1865, which 
would entitle the husband to the whole : the domicile being admitted, s. 19 of 
that Act does not apply. It is said that, by virtue of s. 4, the .Administrator- 
General is entitled to the moVeable pi-oporty left by Mrs. Mark : but in such a 
case as this, where the parties were domiciled in England, s. 4 wdll not apply. 
That section is not dealing with right of succession to property : that question 
is dealt with later in the .Act. It only deals with the creation of rights inter 
vivoR. Rights arising out of marriage are legulatod by the Itix loot contrar.Uis, 
e]^oept in special cases. But the rights of the parties with respect to any 
moveable property are still governed by the law of tlie domicile ; for instance, 
persons married in France, but domiciled in Engltind, are not subject to the 
Code Napolean. .An exception is made by tlie Indian Legislature, but that 
exception is not the present case. The intention is clearly showm by s. 44, 
by which the 4th section is interpreted. If a person domiciled in England 
marry an Eurasian woman in India, the section would apparently apply; 


* [Sec. 6 : —Sucoessiou to thu immoveable property ni British India of a person decea.scd is 
regulated by the law of British India, wherever he may have 
had his domicile at the time of his death. 

Succession to the moveable property of a person deceased is 
regulated by the law of the ooniitrv in which he had his domicile 
at the time of his death. 

ILIA’STKATIONS. 


Law regulating succe.s- 
sion to a deceased person’s 
immoveable and moveable 
property, respectively. 


(а) A, having his domicile 111 British India, ditis in France, leaving moveable property in 
Prance, movoabie property in England, and property, both moveable and inunoveablo, in 
British India. The succession to the whole is regulated by the law of British India. 

(б) A, an Englishman, having his domicile in Prance, dies in British India, and leaves 
property, both moveable and immoveable, in British India. The succession to the moveable 
property is regulated by the rules whicli govern, in France, the succession to the moveable 
property of an Englishman dying domiciled in France, and the succession to the imm-weable 
property is regulated by the law of British India.] 
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but how would tlie Courts in EiSfiland deal with tjie wife in such a case suing 
in her own name on a promissory note made in England ? It is doubtful whether 
such an action would be held to be maintainable: f mean irrespective of 
the Married Woman’s Property Act. If an Eurasian went to England and 
married there, I think s. 4 would ajiply, but s. 44 would not, because marriage 
in India would not have occurred. [Maukijy, J.—You moan s. 4 would apply 
here.] Yes, in the Courts here; tlie sections relating to marriage do not apply 
where the domicile is in England—see Story’s Conflict of Laws, ss. 186, 193. 
Section 4 was not intende<l to apply to anyone not domiciled in India ; it was 
intended to leave persons domicile*! elsewhere tlian in Irulia in the position in 
which they were before, on marriage -see note to s. 44 : see al.so s. 383 as to 
payment of debts. 

By s. succession to moveable proi)erty is to be regulated by the law 
of domicile: the right of the husband in the property [413] of his deceased 
wife is succession within the meaning of that section. In former times 
the Ordinary \vas absolutelv entitled to the property of intestates, and was 
not liable to account to an \ one : subsequently the Ordinar> was enabled to 
depute the administration to the “ next and most lawful friend of the deceased ” 
who was accountable to the Ordinary. But the Civil Courts had to obtain 
statutes to effect this--see31 Edw Ill, c 11,and ‘21 Hen. VIII, c. .0, s. 3 ; see 
also ‘22 & 23 Car. II, c. 10, and 29 Car. II, c. 3, s. ‘25. The husband was en¬ 
titled as administrator, not as next-of-kin —see also Fnrtrr. v. Fnrtre {1 Showers. 
327) and Proiidln/ v. Fu'ltJer (‘2 .\I. A K., .58) : these ca.ses show that in anv case 
the husband takes the property of the wife deceased as administrator, .\fter 
the Statute of Distributions, it was expressly declared by 29Car. II, c. 3, s. 25, 
that the husband's right to succeed to his wife’s property should not be affected 
by the Statute of Distributions. If the husband died witliout taking out 
administration, the Courts would grant administration to the next-of-kin of the 
wife, hut such administrators were rogarde*! as trustees for the rejiresentatives 
of the husband—2 Wins, on Executors, 7th od., 1488, and the case of flumphrot^ 
V. liuUen (\ .\tkins, 458). [M.aukbY, .1. -Was that right of the husband the /hx 
mariti or the sitcresaiomH ?J It was true succession -see 2 Wins, on Execu¬ 
tors, 7th ed., 410, and Bacon’s .Vliridgment, Title Executors and .\drninistra- 
tors, F., page 479. 

« 

Mr. Evans for the .\dmiriistrator-GoneraI. -Sec. 4 is not restricted to persons 
domicilerl in India, nor is ttie Succession .Act itself so limited- -see the provisions 
as to making wills ; it has never been contended that a person making a will in 
India would out be bound to make it according to the i ndian .\ct. there is a 
difference, for instiinoe, as to attesting a will, see s. 50. Sec. ‘225 shows another 
difference ; administration is now always granted under the Succession Act in 
all cases. The argument on the other side would limit it to persons 
domiciled in India: then by what law are persons in India with an English 
domicile to have administration granted to them, or of their estates ? 
[416] The only limitation of s. 4 is in s. 331 of the .Act which makes it inappli¬ 
cable to any marriage made liefore 1866—see the preamble to the Married 
Woman’s Property Act (III of 1874), and the last paragraph of s. 2, ■' which show 
that the Legislature was of opinion Aihat s. 4 was so largely applicable that if 
not restricted -it would have applied to Hindus, Mahomodans, &c. Supposing 
the husband does not take by succession but by theyw.v manti, then if s. 4 takes 

This Act to constitute * [Sec. i : —* * * Kxcopt as provided by this Ant or by any 
the law of British India in other law for the time being in force, the rules herein contained 
oases of Intestiito or Testa- shall constitute the law of British India applicable to all oases 
mentary Succession. of Intestate or Testamontaiy Sucoession.J 
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away the jus mariti in India, ft would l>o doubtful whether a. 5 as to succession 
would be operative in all cases. It is submitted that^s. 4 is of general appli¬ 
cation ; the Act is a general law for the whole of British India. It is not subject 
to the law of domicile ; it deals itself with the law of domicile. The only excep¬ 
tion to it is by implication in 8.*44. The framers of the Act apijear to have been 
of opinion that there would be a difference in cases of marriage in India when 
one party was domiciled in England and one in India, .\gain, all persons 
would lie entitled to have their marriage rights saved according to the law of 
tlje country in which they had their domidle : tliose would be saved just as 
much as those of persons domiciled in Englaml. If the Legislature had 
intended it to be excepted, they would have said so in express words, as they 
imve in other cases, for instance, as to domicile. S. 44 is not sufficient to 
create a limitation by implication of a general section in a general Act. 

As to the position of the husband, the correct view is laid down in Bacon’s 
Abridgment, Title Executors and Administrators, F. 480. If s. 4 does apply in 
this case, then it puts a stop to the principle which was the origin of the posi¬ 
tion of the husband. He must now get administration here under the 
Succession Act, in which there is no provision for him to convert the effects to 
his own use ; he has to distribute them according to tlie Act. Tlie position of 
tlie lm.sband on his wife's de^ath by Englisl) law was by virtue of his right 
during her life ; but if these rights are taken away here by s. 4, his position 
cannot be the same. 

Mr. Kennedy in reply.—“ Succession " is applical)le both to testamentafj’ 
and intestate estates. The intention of tlie Succession .\ct is not to conflict 
with the law of domicile. As to a [417] married woman taking out letters of 
iulministration, see ss. 183 and 189 ; '' she needs the previous consent of her 
husband. Taking ss. 5 and 207 in connection, it would ajipear that, as to 
moveable property, the Coui’t in India would l )0 tlie Court of administration, 
but the succession would follow the law of the domicile. If two jiortions of a 
statute are inconsistent, the later section would prevail, as in wills a later clause 
would invalidate a preceding inconsistent one. 

Cur. (ulv. viilt. 


MaPkbyi J. (after stating the facts, continueiO :—It is admitted between 
the parties that the Offfciul Assignee as sucli assignee is entitled to half of the 
said fund. • 


The argument before mo has turned entirely upon the construction of the 
Succession Act, especially of s. 1, and it has been assumed throughout the 
argument that the questions which arise relate to moveable property. S. 4 of the 
Succession Act provides tliat " no person shall by mai-riage acquire any interest 
in the property of the person whom he or she marries, or become incapable of 
doing any act in respect of his or her own property, which he or she could have 
done if unmarried.” It is contended for the plaintiff, that that section must 
be read as if it had run thus : “ No person having a British-Indian domicile 
shall by marriage acquire, &c.” Mr. Evans for the defendant contends that 
the section governs every marriage in Incjia. There has not been, as far as I 


Persons to whom probate 
cannot be granted. 


•[ Soc. IS.'iProbate cannot be granted to any person who is a 
minor, or is of un.sound mind, nor to a married woman without 
the previous consent of her husband. 


Persons to whom letters Sec. 189 ;—Letters of adminietration cannot be granted to 
of administration may not any person who is a minor, or is of unsound mind, nor to 
be granted. a married woman without the previous consent of her husband.] 
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am aware, any previous discussiqp as to the meaning of thilsection, and I must 
therefore be guided by tb© general frame and scojw of the Act. In order fully 
to understand this, it seems to me necessary to consider, from a somewhat 
general point of view, how marriage in a foreign oountry affects the moveable 
property of the parties thereto. 

Now what was the law before the Succession Act was passed ? The law 
of India would not be easy to ascertain. It was probably tlie law' of England, 
except so far as a personal law, could bo claimed by tlie inoinbers of any 
particular class ; or some pei'sons might say tliat there was no law' of India— 
no l/ijr loci at all. But it is not necessary now' to inquire w'hich of these [4183 
two views is correct. It is more iui|)ortant to consider wliat w’as tlie law of 
Europe and America, for it is clear that the Succession Act was based ut)on 
the general principles current among persons of tin* Christian faith. 

Now wliere, as in tlie present case, a man and w'oman having tlio same 
domicile marry during a temporary soiourn in a loreign country, and do not 
evince any intention to change ttieir domicile, the law of all Christian countries 
is unanimous as to tlie interest w'hioh they acquire iti tlie moveable property of 
each other. It is that interest which is given them tty tlie law of the country 
wherein they are domiciled at the time of the marriage. Upon tliis point 
all the authorities are, as far as 1 am aware, absolutely concurrent. This is in 
fact a brancli of the more general proposition tliat inoveahlos are always in 
contemplation of law supposed to be situate in the country w'here the owner lias 
h4B or her domicile; and that {irinciple can, in tlie jiresent case, be applied 
W'ithout difficulty, because w'e are not emban-assed in the pre.sBnt case by any 
distinction l>etween tlie domicile of the husband and the domicile of the wife, 
or by anv change of douiicile at or after the marriage. .All these complications 
are avoided in the simple case whicli we are considering. I need only observe 
that the rule of law' is not that moveables have no nitiis. They have situs, 
but that sttus is the domicile of the ownei. This is, 1 believe, the true mode 
of stating the principle. The authorities in support of tliis proposition amongst 
the Civilians (as thev are usually culled) are innumerable; tliey will he found 
collected in Jiurge on Colonial and Foreign Laws, Vol. I, p. t)3ii, whore also the 
American autliorities are referred to. For the English law, I may refer to 
Enohin v. Wylie (10 H. L. C., 1) and the remarks of Lord Wkstbi'EY at page 15. 
He was there speaking of succession. But the rule is general; the rights which 
arisg upon all occasions, wlfether upon marriage or succession, whether by the 
act of the parties or I'y the operation of law, are as to moveable property governed 
by the lav i>f the domicile w'here, in uontemiilation of law, the uioveahles are 
situate. 

It would, indeed, be unnecessary to insist upon tliis, whicli is t«i»] an 
elementary proposition, were it not tliat in the case of marriage, Story, by repre¬ 
senting the disagreement amongst lawyers as to the incidents of marriage to be 
far mora extensive than it really is, and by not separating those propositions upon 
which they are agreed from those upon which they are not agreed, has thrown 
the matter into some confusion. The subject of our present consideration 
is laid down by Story for discussion in s. 135 o( the Conflict of Laws, and 
is taken up again in s. 143. In s. 144, he narrows it to the cases where there 
has been no change of domicile. Hut even here he appears to find himself unable 
to draw any certain conclusion whatsoever from the multitude of authorities 
which he proceeds to quote. The passage relied upon by Mr. Kennedy in his 
argument (s. 186) is only put forward by Story as the doctrine maintained 
in the State of Lousiana, which, Story thinks, v'ould probahly be adopted 
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in other parts bf America. This exaggoratiofl of the difficulties of the subject 
is mischievous. There are difficulties and conflict, hut itot upon all ])ointH. The 
exact state of the authorities is far more clearly stated by If urge in the work 
already referred to (ch. vii, s. 8j. It will be there seen that where there is no 
change of domicile, the conflict of authority is confined almost entirely to the 
({uestion whether the cmnmimio honorum of)erates upon property situate in a 
country where the law does not recognize that incident of marriage, liut neither 
this controversy, nor any controversy of an analogous kind, arises as to moveable 
projwvty where liusband and wife have tlio same domicile. The difficulty lies in 
'extending the marriage laws of a country beyontf the limits of that country. 
But in the ease under consideration, this difficulty does not arise, for as I’othier 
says (speaking both of moveables and iminovoablos) : “ Toutes cos choses qui 
ont une situation rbelle ou feinte sont soujettis a la loi ou coutumo du lieu ou 
olles sont situcos ou oonsees d'etre.” .And further on, after describing what arc 
moveables, ho says: “Toutes ces choses suivent la personno a qui olios 
appartionnent, et sont par consequent regies par la loi ou coutumo qui regit 
cetto ijcrsonne, c’ost a dire par celle du lieu de son <loniicilo.” (Potb. Obi., 
ch. 1 , ss. 2, 23, 24.) Mr. Burge quotes a number of civilians to the same effect: 
the only shadow of a £480] difference being wbothor this rule belongs to real 
law or to personal law; but the distinction, important as it is sometimes, for 
our jirusent purpose need not bo considered. 

Hearing these plain and incontostalilo jirinciples in mind, there is (as it 
appears to rne) no difficulty in comprolionding the frame and scojie of tlie Suc¬ 
cession Act. It was impossible in dealing with the rights which arise upon death 
to ignore the consideration of the rights v.'liich arise upon marriage. For the 
rights which arise uijon marriage only assume tlieir real importance when the 
marriage tie is dissevered. And the first and most necessary thing to he done 
by the Succession Act in reference to marriage was to declare the Irx lor? of 
India as to the interest acquired upon marriage by the jiartios thereto in the 
liroperty of each other. Until tliat was declared, no sound legislation could take 
place. This is done by the 4th section. That section contains the Ir.r lor? of 
India. .And I may observe that it was placed exactly whore it is placed now 
by the very learned persons who originallv framed that .\ct. Rut it, is not (as 
it appears to me) necessary, in oi-iler to jn-ovenf. the ojioration of this section 
upon the moveable property of parties not having an Indian domicile to add any 
words to that section. It does not ojiei'ato upon tlftit propertv an>' more tjian 
the marriage laws of Mnglaml operate upon the inova:ihle projiorty of parties not 
having an English domicile. The /<«■ luc? of India, like the lex loci of all other 
countries, is aijplicahlo to the immoveable property of foreigners sojourning but 
not domiciled liorc, hut not to their niovoaldo projwty. It was not necessary 
for the legislature, wlion laying down the Irx foe?, to reserve in express terms a 
principle of law which is universally recognized. That this general iirinoipio was 
not intended to l>o disturbed is clearly shown by s. 44, which resolves in a parti¬ 
cular way an old standing dispute as to the application of the principle. The 
proiwndoranco of authority had been in favour of making the domicile of tlie 
husband, or at least that of the marriage, govern the riglits of the parties 
where the domicile of the husband and v«ife wore different. The Sucoossion 
Act, whei-o either of the parties lias an Indian domicile, very reasonably sub¬ 
mits all their rights both as to moveables and immoveables, to the territorial 
im law of India. To that extent the jus {jentiu?n, or common law of nations, 
has Ijeen set, aside or modified. From this point of view, it is easy to see why s. 4 
and 8. 44 are kept apart. The two sections deal with different subjects. The 
former declares the general lex loc? of India ; the second lays down a special 
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rule to govern a particular case.' It is not a modification of the lex loci, but 
a declaration of the law*in a particular case. 

From this point of view, nothing remains for the decision of the present case 
but to apijly to this property the law of England, where, in contemplation of 
law, the property is situate ; and there is no dispute that by the law of England 
the husband would be entitled to the whole. Whether this, strictly speaking, 
be jure mariti or jure successionis, is innnaterial. S. 283’*' merely repeats and 
applies to a particular case the rule of law to which I have referr^, and it 
might, perhaps, have been better omitted from the Act as in the original draft, 
in fact it was. 

I therefore consider that Howard Mark was entitled at liis wife’s death to 
the whole of the immoveable property of liis v’ife, and that the funds, now 
in the hands of the defendant, belong entirely to the plaintiff as assignee of 
Mr. Mark’s estate. 

The plaintiff, therefore, as Ofticial Assignee, is entitled to recover the 
same, and there will lie the onliniu'y money-decree for the amount. The costs 
on scale No. 2 will he paid out of the estate. p 

Jiulqnient for plaintiff. 

Attorneys for the plaintiff; Messrs. Diqnam and Eohinson. 

Attorneys for the defendant; Messrs. Chauntre.il, Knoinle.s, and Roberts. 


NOTES. 

[In P. G. Hill V. Administrator-General of lienqnl (1B96) 23 Cal. S06, it was hold that 
" bcctioiis 4 and 44 'jf the Siico-obsion Act 1865, read together, should ho undo,rstood as la,viiig 
down a gctioral rule as to the immediate effect of marriage in respect of moveable property 
lielonging to each or either of the married persons not comprised in an ante-nuptial settle¬ 
ment, and not as la.ving down a rule intended to affect the Uw of succc.ssion."J 


Application of moveable 
property to payment of 
debts, whore the deceased's 
domicile was not in British 
India. 


* £Bec. ‘283 .—If the domicile of the dceeased was not in 
British India, the application of his moveable property to 
the payment of his debts is to he regulated by the law 
of the country in which he was domiciled. 

Illustration. 


A dies, having his domicile in a tiountry where instruments under seal have priority over 
instrumciits not under seal, leaving moveable property to the value of 10,000 rupees, im¬ 
moveable property to the value of 5,000 rupiips, debts on instruments under seal to the amount 
of 10,000 rupees, and debts on instruments not under seal to the same amount. The debts on 
the instruments under seal arc to be paid in full out of the moveable estate, and the proceeds 
of the immoveable estate are to be applied as far as they will extend towards the discharge 
of the debts not under seal. Accordingly, one-half of the amount of the debts not under seal 
is to be paid out of the proceeds of the immoveable estate. 

By Act VI of ISSU, the words British India were svbsHtuted for the w(n d,H “ The country 
in which be was domioiled, ’ ’ and the Illustration was repealed.^ ^ 
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[422] APPELLATE CIVIL. 

The 2(Jth, 22nd, 23rd and 27th March and loth Aprd, 1370. 

. Present: 

Sir Richard Garth, Kt., Chief Justice, and Mu. Justice POntifex. 


Sham Churn Auddy.Plaintitt' 

vers%is • 

Tariney Churn Ranerjee .Rofendant. 


Easement — Prescription — User—Limitation Act (IX of 1H71), s. 27. 

In a huit for dcclar.itiou of the plaintifl's right of way over a lane leading from a public 
road to a dour in the plairitiff'M house, which lane the clefeiid.int, who ri'sidod at the end of 
the lant, had obstructed so as to prevent accsiss to the plaintifl's house, it appt<:ired that the 
house in respect of which the casement was claimed belonged in to one IIC, durmg the 
time of whose iK-cupation there was user of the right of w.tv <ivor the lane to the door, until 
he had thodoor bricked up. Ip April 18(5f> the house was sold bv IfC, and in June 1807 was 
eonveyod by the purchaser to the plaintiff. From the blocking up of the door until the 
plaintiff's purcha.se no user was proved. The suit was brought in June 18T,'>, about a month 
after the erection h\ the defendant of the obstruction complained of. lleUl, both in the 
C<ourt below and on appeal, that the owner of the dominant tenement having, with the 
intention of preventing the use of the wav, created an obstruction of a )>erniaiient nature 
which rendered such use impossible, the way could not be said, during the continuance of 
such obstruction, to have " been opuiilv enjoy.d " within the meaning of s. 27 of Act IX of 
1871, and that ai-cordingl>, though there had been no interruption within the meaning of 
that section, ii right to the way had not been established under the Act 

Afi’EAIj from a decision of Phear, J., dated tlio 6th Decomhor 187o. The 
suit was brought on the 18th June 187/3. 

The facts wore sutliciontly stated in tlie Judgment apiiealed from, which 
was as follows ;— 

f 

Phear, J.—This is, according to tlic terms of the plaint, a suit for tlie 
determination of the plaintifl’s riglit of way over a blind lane leading out of 
Hiddaram Banonoc’s Lanototho back door of, and t(. a privy in, tlie ])laintih"s 
house No. 1, Mudden Dutt’s Lane. The plaint goesaon to say that the plaintiff 
is possessed of tlie House No. 1, Mudden Dutt’s Lane, and is entitled to a right 
of way at all times of the year for himself and his servants from the said house 
to Hiddaram Banoriee's [.ano and from Hiddaram Banerjee’s Lane to the 
kaid house over a blind lane forming the eastern boundary of the said house ; 
and the plaintiff complains that the defendant, on or [423] about the 28th 
June 1874, wrongfully obstructed the said way by building a wall in front 
of and blocking up the said back door ; and on or about the 21 at May 
1875 hy building a wall in front of and blocking up the said privy ; and 
on or about the 6th June 187/) hy building and partly completing a wall 
across and blocking up the entrance to the said lilind lane. The easement 
which he thus claims and for obstruction ^f enjoyment of which ho now brings 
this suit is sxiecitioally described as follows :—“ To the oast of the said house and 
premises and between the same and a house numbered 50 Hiddaram Banerjoe’s 
Lane, Iwlonging jointly to the plaintiff and his brothers Roop Chund Auddy 
and Prem Chund Auddy as members of a joint Hindu family, is a lane leading 
to the land and premises of the defendant hereinafter called the blind lane.” 
The back entrance of tlie said “ liouse No. 48, Hiddaram Banerjee’s Lgvne, 
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ot^ened on fco tlio said blind lano,* and at tho north'easfc corner of the said house 
was a privy, an entranoe to which also opened on to the said blind lane.”#t 

” For upwards of twenty years, the owners and occupiers of the said 
house and premises No. 48, Hiddaram Banerjee’s Lane, were in the constant 
habit of passing from Hiddaram Banerjee’s Lane over the said blind lane to 
the back door or entrance of the said house, and of repassing from the said 
door over tho said blind lane to Hiddaram Banerjeo’s Lane, and their mehters 
have for tiie same period been in tho constant habit of passing to and fro over 
tlic said lane for the purpose of clearing the said privy and carrying the nighjl.-; 
soil therefrom.” V.*^ 

The plaintiff does not expressly say that the soil of the land belongs to tho 
defendant; but he nowhere assorts for himself any proprietary right to it or to 
any portion of it, and all he claims is an easement; and tlie defence is that 
the plaintiff is not entitled to tl)at easement. Tt is thus incumbent on the 
plaintiff in the first place to establish his right. The only title to the easement, 
which ho puts forward is title acquired by user under s. ‘27 of Act TX of 1871. 
The words of the section are as follows : Where the access and use of light 

or air to and for any building has been peaceably enjoyed therewitli as an 
easement and as of right without interruption and for twenty years, and 
[424] where any wav or watercourse, or the use of any water, or any other 
easement (whether affirmative or negative) has been })oaceably and oiwnly 
enjoyed by any ].>orson claiming title thereto as an easement and as of right 
without interruption and for twenty yoa»-s, tho right to such access and use of 
light or air, way, watercourse, use of water, or other casement, shall Ije 
absolute and indefeasible. 

Each of the said periods of twenty years shall i)e taken to be a |)eriod 
ending within two years next before the institution of tho suit wherein tho 
claim to wliich sucli period relates is contested. 

ExphinaUon. -Nothing is an interruption within the moaning of this 
section, unless where there is an actual discontinuance of tho possession or 
enjoyment hy reason of an ol)structft)n hy the act of some person other than 
the claimant, and unless such ohstruction is sul)mittod to or acfiuiosccd in for 
one year after the claimant has notice thereof, and of tho persons making or 

authorizing the same to be inatlc.” 

• 

* The enjoyment which the jilaintiH’ seeks to prove by evidence in order to 
establish title under this section is certainly of a very imiiurfuct character 
indeed. 

Ho has only com|i<irativoly lately become owner of tho premises to which 
tho allogerl oasenient is iiiciduntal. The history of the promises apjioars to bo 
shortly this. 

In 1855 one Harain Chundor acquired the projjorty from tho Sons. Ten 
years after, namely, on the 4tb April 1865, tiie premises were purchased by 
Madhub Chunder Seal in the name of Kalee Churn Seal. On tho 26th*August 
1866, Madliub Chunder Seal died, apd in the following year, on the 26th June, 
his executors and Kalee Churn Seal conveyed to the plaintiff. But it appears 
so far as one can judge by the evidence given that the house which has gone 
through these transitions of ownership has not been occupied as a residence 
by any one for several years. The plaintiff himself has not resided in it, though 
he says ho did for a time occupy a room of it for a sjjecial purpose, and in 
January 1871 he pulled down the old house," a greater portion of which had 
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already fallen down, and btfilt another on ^le site. It is to this new liouse 
tha^ the plaintiff C425] says the easement is incidental by reason of s. 27 
of Me new Limitation Act. It seems to me that the evidence adduced 
by the plaintiff falls shoit of proving any enjoyment of tlie right for any 
portion of the period of twentj’^ years. The words of the section are “ has 
been peaceably enjoyed therewith as an easement and as of right without 
interruption and for twenty years, ” The plaintiff himself has given his evi¬ 
dence, but he could not possibly speak personally to the enjoyment of the 
right which constitutes the easement described in his plaint. The actual 
^ser in the case of one branch of the easement is- by servants of the lowest 
tiiWSB and mehters, and that of the otliev branch by a limited portion of a 
Hindu family. No single witness Vias been brought by the jdaintifl’ who 
))Ossesses the cliaracter of either the one sot of persons or the other. No mohter 
or servant of any occupier of No. I, Mudden Dutt’s Lane ; no members of any 
family, who have enjoyed occupation of the house, ha\o been brought by him 
to depose to actual jjersonal user, but a succession of almost worthless witnesses 
’have been called to sj)eak as aj>ectators from a distance of the exercise of these 
rights by persons who have the si)ecitied status. T need hardly say this is not 
the way in which an attempt to burthen anotlior man’s estate under the section 
is to be proved. However what was defective in the plaintiff’s case was sup¬ 
plied by the defendant. Two of the sons of Haran Ghundcr Cbunder wdio had 
lived in the house for the ten years between and JH6o, did speak to an 

enjoyment of such an easement as that described in the ])laint by the tlien owner 
of the iiouse their fatjier in the persons of his servants and the members of his 
family. This does not, however, bring the enjoyment further than 1865 or 
thereabouts, and does not cover more than half the period which the plaintiff 
must make out in order to satisfy the requirements of tlio Act. The period 
must determine within two v'cars immediately preceding the institution of the 
suit. It is on this argued by the plaintiff that, even if there be a gap, so far as 
the evidence goes, in the actual enjoyment of the easement, I mean if the 
enjoyment l).v actual user cannot he canied down to witliin two years of suit, 
still the cessor of the enjoyment has been voluntary on the part of the owner of 
the premises [428] or at an> rate is not shown to he attrihutable to the act of 
any other person than the claimant. Therefore, within the terms of the ex- 
l)lanation attaclied to s. 27, the actual enjoyment of the easement must be 
carried consti’uctively down to the very time of bringing the suit. It seems to 
me by this argument that the “ explanation ” of the Act is sornewdiat strained. 
On the facts of the case I have no doubt whatever, that if there was an ea'ke- 
ment during tlie earlier part of Haran Chunder’s possession of the house, it 
was entirely abandoned and w'as intentionally jmt an end to before he died, by 
the blocking up of the doors. The very measure of the easement is that 
afforded by the two doorways by whicli acjcess to the land of tlie defendant is 
obtained, and the jnirpose for whicli the user of the land, after access to it 
through those doors, is exercised ; and it is, 1 think, impossible to doubt on the 
evidence of the two sons of Haran Chunder as well as the other witnesses in 
the case that Haran Chunder did in fact completely block up those two doors 
which gave access from his house to the defendant’s land by bricks and 
mortar, and that the privy remained closed, and the door shut up from that 
time onward. There is nothing in the evidence to indicate that these have been 
used since the time of Haran Chunder. When the privy was closed, and there 
was in fact no privy, and the doors were built up, there was no capacity on 
the part of Haran Chunder to enjoy the easement, the object and means which 
measured the easement were gone, and I think in that state of things no 
construction derived from the explanation of the section will enable me to say 
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that the easement was being peaceably and openly enjoyed. 1 say nothing of 
what the efiect of the abandonment might be qmi abandonment. |.t is 
probable in that sense it could not be materially operative, unless something 
had been done by the defendant on the faith of the abandonment which 
should make the abandonment a cause of estoppel against the plaintiff's 
preferring his claim. I give no decision on the point, and it is not necessary 
for me to do so, because I think tlie abandonment in the shape of effectually 
stopping up and putting an end to the means of [4273 access to the land of the 
defendant had the effect of putting an end to the continuous enjoyment of the 
easement, whether actual or constructive. 

This is not a question as to tlie continuous existence of a non-used right; 
but as to the continuity of user which is to ustablisli or evidence a right, and it 
seems to me there cannot be, even constructively, mn of a way to and for the 
purposes of a privy which does not exist, or limited to the back or servant's 
entrance of a house which has no such entrance. .Vnd therefore that the 
plaintiff has failed to make out tho basis of his right wliicli is necessary to 
satisfy s. 27 of the Limitation .Act. This disposes of tiie case I think ; but I 
may add that I am of opinion the plaintiff, by his own account, has failed to 
make out any easement to tho privy on the north-east corner. No doubt an 
easement is not lost by a slight variation in the enjoyment of it, but the 
materiality of the variation must he judged of by consideration of the burthen 
on the servient owner. And the variation of burthen is very material, when a 
mehter’s business is claimed to be carried from the north-east corner through 
the whole of the blind lane to tiie high way instead of from the middle of the 
blind lane to tho same limit, i.e., just half the distance. As the plaintiff has 
failed to establish the right claimed, his suit must be dismissed with costs 

From this decision, the plaintiff appealed on the following grounds;— 

“ That in the case of a lane between two closes used as a way, the presumption 
is that the soil ad vms belongs to the owner of the land on each 

side, if the user lias been as a roiul, and not in the exercise of a claim of 
ownership : that, under the circumstances, the onuH of proof had been wrongly 
thrown on the plaintiff, whereas there was sufficient evidence to shift the 
burden on to the defendant; that the decision was against the weight of 
evidence, and tho defence set up at the hearing totally different from that put 
forward in the written statement; and that there was ancient user proved, 
and no evidence of any interruption of tho alleged right of way of the plaintiff 
or his predecessors bv reason of any obstruction by the act of some iierson 
other thu'i the claimant until within two years of the institution of the suit." 

[428] Mr. Piffard and Mr. tlvans for the Appellant. 

The Advocate-General, Offg. (Mr. Paul) and Mr. fiinmtrjee for the i 
Respondent. 

The following cases were referred to in argument: Moore v. Rawsoji (3 B. 

& C., 332), Bateman v. Black (18 Q. 15.,870 ; 17 Jur., 386: 21 L. .T,, Q.B.. 406), 
Liggina v. Inge (7 Bing., 682), Stokoe v. Hingera (8 E, & B., 31), Ladg Holland 
V. The Remington Board of Works (L. R., 2 C. P., 565), Monmouth Qanal 
Company v. Harfmd (1 Or. M. A RT, 614), and Bright v. Walkrr (l Cr. M. & 
R.. 211). 

The Jud^mttllt of tho Court was delivered by 

Qarth, C. J.— -This is a suit brought by the plaintiff for the purpose of 
establishing a right of way for himself and his servants from a public road 


288 



rARIHEY CHURN BA^ERJBE [1876] I.L.R. 1 Cal. 429 

called Iliddaram Banerj^e’s Lane over a of ground, wliieli is called a 

blind lane, to a kirkee door and privy in the plaintiff’^ house. 

The defendant, whose residence is situated at the end of the blind lane, 
has built up a wall, against the plaintiff’s kirkee and privy doors, and also 
lusross the entrance from the blind lane to Hiddarain Banerjee’s Lane, so as to 
prevent all access from Hiddaram Banorjee’s Lane to the plaintiff’s house. 

It does not very clearly appear Aoui the.evidence to whom the land called 
the blind lane belongs. The plaintiff has made an.attemjit to claim one-half of 
•it us his own, upon the ground, that as it was a road lying between his 
bouse and his neighbour’s, the presumption of law was that he was entitled to 
the half of it, usque ad medium li In in of the space between the two houses. 

We think, however, that there is nothing in this poiiit. The supposition 
that the plaintiff is the owner of the soil is quite inconsistent with the right of 
way, which he claims in his plaint, ft is also inconsistent with the plaintiff's 
own title-deeds, which state the blind lane to be the boundary of ids property, 
[429] and, lastly, the presumption upon whicli tlie ])laintilf founds his claim is 
only applicable to a highway and not to a private occupation road, such as the 
blind lane is alleged to be. 

The only question in the case, therefore, is whether the plaintiff is entitled 
to the right of way which he claims in tlie plaint. 

(After stating the facts. His Lordshij) continued) : — 

Upon this state of facts, the learned Judge in the Court below has decided, 
and we consider rightly, that the plaintiff has failed to establish a twenty years 
user of the way which he claims within the moaning of the 27th section of the 
Limitation .\ct, and that the discontinuance of tlie user, which was caused by 
the bricking up of the wall, has liad the effect of preventing the acquisition of 
the statutory right. 


In the view which we liave taken of the cases, we sliould have thought it 
unnecessary to do more than express our ac<|uie8Conce in tlie judgment of the 
Court below, and in the reasons for that judgment, were it not that in the 


argument before us, which has occupied a considerable time, some confusion 
apviears to have arisen as to the construction of the 27th section, and the mean¬ 
ing of the terms “ interruption,” “ abandonment.”^ and “ discontinuance” as 
applied to the present ease. * 


Thei'e was here neither an ” interruption ” nor an “ abandonment ” (properly 
so called) of the easement claimed. The term “interruption ” in s. 27 means 
an obstniction or prevention of the usei of tlie easement by some person acting 
adversely to the person who claims it. The expression is altogether inapplicable 
to any voluntary discontinuance of tlie user by the claimant himself. This ie 
almndantly clear from the exiilanation given in the Act itself. The term 
" abandonment,” on the other hand, as applied to easements, means generally 
the voluntary and permanent relinquishment by the dominant owmer of a right 
which he has actually acquired. This will be found satisfactorily explained in 
Gale on Easements (2nd edition), 353, i^nd in the judgment of the Court in 
Moore v. Rawson (3 B, & 0., 332). In this sense there was no abandonment 
here, because the plaintiff’s right was never [430] actually acquired. It 
was only in course of acquisition by user at the time when the doors were 
bricked up. 


“ Discontinuance ” more proiierly describes what occurred at that time ; 
not a “ discontinuance ’* by adverse obstruction, as the term is somewhat 
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inappropriately uaed in the explantiition to the 7th section, but such a voluntary 
discontinuance of the uSbr of the easement as prevents the statutory right being 
acquired. 

Tbe reason why such a discontinuance of user defeats the right is, that 
no one can*be said to be in the oiien enjoyment of an easement, who has pur¬ 
posely, and with the manifest intention of preventing the user of it, created some 
obstruction of a })erinanent character which renders the enjoyment of the 
easement, so long as the obstruction lasts, impossible. This is very different 
from the mere non-user for. a time of an easement, which the owner might, if 
he pleased, enjoy during every hour of that time, but which, for some good 
reason, he does not care to enjoy, as for instance, where the owner of a house 
ceases to use a way to it, because the house is for a time unoccupied, or where 
a farmer desists for a time from exercising a right of pasture, because he 
happens to have no pasturable cattle, or because by reason of drought or 
some other cause the herbage is scanty or unwholesome. 

What the owner of the house has done in’ this case, is to incapacitate 
himself by his own act from any possible use or enjoyment of the way in 
question ; and it seems quite impossible to say, that during the time this incapa¬ 
city continued, ho was openly enjoying tho easement, and claiming right thereto 
within the meaning of the 27th section. 

It was then suggested by the plaintiff’s Counsel that, although the statutory 
right might not have been acquired, there was evidence in tbe case showing that 
the easement had been enjoyed for upwards of twenty years previously to the 
bricking up of the wall, and that the plaintitf was entitled to claim a right by 
prescription at common law, by asking the Court to presume an ancient grant 
in his favour. Upon looking into the case, liowever, it appears that the evidence 
in favour of any such prescriptive right is so slight as hardly to justify the Court 
[4313 under any circumstances in finding for the plaintiff upon that ground, 
but in this case there ui e very cogent reasons for not admitting any claim upon 
this basis. 

in the first place tbe plaintiff, in his plaint, distinctly founds his claim 
upon a twenty years user, and in conducting his case in the Court below, it is 
admitted that be relied on no other ground than the statutory title. 

The defendant, therefore, would very naturally abstain from cross-examining 
the^plaintiff’s witnesses, er adducing any evidence himself, except for the 
purpose of defeating the claim in the way, and the only way, the plaintiff 
sought to advance it, and he would now be placed in a very unfair position if 
we were to allow the plaintiff, upon this ingenious suggestion now made for 
the first time to change his position altogether, and rest his case upon a point 
whicli was never contemplated by either of the parties in the Court below. 

The Court are by no means disposed to encourage a contention of this kind, 
and the result is that we entirely agree with tbe judgment of the Court below, 
and dismiss the appeal with costs on scale No. 2. 

Appeal dismissed. 

Attorney for the Appellant: Mr. Leslie. 

Attorney for the Respondent: Baboo G. C. Chunder. 
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[1 Gal. 480 

APPELLATE CIVIL . 

The 16th July, 1876. 

Present; 

Mr. Justice Mabkiiy. 

4 

In the matter of the Petition of Foda iloBuein and others.' 


Act VI of 187-1 (Privy Uoutwtl Appeals Act)—Letters Patent, 186'J, cl. — 

21 & 25 VicL, c. lUl, s. y—24 tC 25 Vict., c. 67 [Indian Councils' Act), 
s. 22—Powers of Indian Legislature 

The provision in s. 5 of Act VI of 1874 that where there are concurrent decisions on facts, 
the case must, in order to give a right of appeal to the Privy Council, involve some substantial 
question of law, is not ultra vires of the power of the Indian Legi.slature as being a curtail¬ 
ment of the jurisdiction given to the High Courts by the Letters Patent, 1865, cl. 30. 

[482] Clause .30 of the Letters Patent of 1865 does not rest for its authority on the '24 
&> 25 Vict., c. 104, and was nut inserted in pursuance of that Act; consoquontly, any power 
which it gives to admit an appeal to the Privy Council from a decision of the High Court on 
its Appellate Side, is not one of the powers which the High Court is, by the drst part of s. 0 
of 24 & 25 Vict., c. 104, commanded to exercise. 

S. 22 of 24 ife 25 Vict , c. 67, must be read with ss. 9 and 11 of ‘24 & '25 Vict., c. 104. 
By the express words of s. 9 all previously existing pow'ors were reserved to the High Court 
provided the Letters Patent did not interfere with them, and as to those powers the (lovernor- 
General in Council is expressly empowered to legislate. Even if therefore the power to 
admit an appeal to the Privv Council wore conferred by ihc Letters Patent, under the 
authority of 24 & '25 Vict., c. 104, it was, not being a new power, subject to the legislative 
control of the Oovcrnor-( Icneral in Council. 

The rcUio decidemli in Tlie Queen v, Meares (14 U. L. R., 106) dissented from. 

Where there were two concurrent decisions on fact.s, .in .ipplication to apiieal to the 
Privy Council was refused, the right of appc:il from <i decision of the High Court on its 
Appellate Bide, simply on the ground that the subject-matter of the suit was above Rs. 10,000 
having been taken away by Act VI of 1874, s. !i. 

Application by potition for admisBion of an apiieal to the Privy Council, 
or to grant leave for sucti appeal (tiie applicatioii was for admission of i;he 
appeal under the law in force before the passing of Act VI of IBTl, on tlie 
ground that that Act was ultra oires ; or, in case the Court sliould consider the 
Act binding for leave to appeal under s. o, on tlie ground that the suit was one 
involving a substantial question of law), from a judgment of the High Court 
affirming a decision of the District Judge oi Purneah. 

The petitioner was the plaintitY, and his suit was dismissed in both Courts 
upon the merits. 

The petition set forth that the value of the property involved in the suit 
exceeded Rs. 10,000; that though Act VI of 1874 passed by tlie Governor- 
General in Council provided among other things that “ where the decree 
appealed from affirms the decision of the tlourt immediately below the Court 
passing such decree, the appeal must involve some substantial question of law,” 
still, inasmuch as such provision was wholly unauthorized and beyond the 
competency of the Governor-General in Council to make, the petitioner was 
clearly entitled to the right of appeal [433] under the provisions of the Letters 

* Privy Council Appeal No. 16 of 1876, in Regular. Appeal No. 236 of 1874. 
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Patent; that, in fact, there were*substantial questions of law involved in the 
suit; and that “ considering the value of the property and complicated facts of 
the case and legal questions involved therein,’’ leave sliould be granted to the 
petitioner, the case being a tit one for appeal to the Privy Council. 

The application came on for argument on the 30th of Juno 1876. 

Mr. Kennedy and Mr. M. P. Gas per (Mr. li. T. Allan with tliem) appeared 
in support of the petition. 

Mr. IV^oodroJfe and Mi.’Evans (Mr. Twidale witli tlieml appeared tooptiose 
it. 

Mr. Kennedy. -S. 5 of Act VI of 1874 ‘ (tho Privy Council .4ppeals Act) 
has imposed a restriction on the right of parties to appeal to Her Majesty in 
Council, when the High Court or any other Court of final appellate jurisdiction 
affirms tho decision of the Court immediately below. It declares by implication, 
that whore there are concurrent decisions on facts, the case must involve some 
substantial question of law in order to give a right of appeal to the Privy Coun¬ 
cil. But cl. 39 of tho Letteis Patent of IBGo gives an appeal as of right to the 
Privy Council, provided tlie sum or matter at is.sue is of tho amount or value of 
not less than Bs. 10 000. Tho restrictive enactment of the Governor-General in 
Council is ultra oires. TJie Council’s .Vet (24 .t 25 Vict., c. 67) was passed in the 
same Sessions as the Charter Act (24 & 25 Vict., c. 10i). S. 22 of 24 & 25 Viet., 
c 67, declares the power of tlio Governor-General m Council to make laws and 
Regulations “ for all Courts of Justice whatever,” and at the same time provides 
that lie shall have no authority to pass any law or Regulation which shall affect 
the provisions of any Act passed in tlio same Sessions witli the Council’s Act. 
S. 9 of 24 iX: 25 Vict., c. 104, jirovidos tliat the Higli Courts established under 

the Act “ siiall liave, andeKercise all such civil, criminal, admiralty. 

jurisdiction, original and appellate, and all such powers and authority for and in 
relation to the administration of justice 1*434] in the Presidency for which it is 
established, as Her Majesty may by such Letters Patent as aforesaid direct 
and grant,” and that blie newly established Courts sliall exercise all the powers 
possessed by the aholisliud Courts subject only to tlie provisions of tiie Letters 
Patent. The admission of an appeal to tho Privy Council is a power “ in rela¬ 
tion to the administration of justice,” and as tho Letters Patent (cl. 39) give an 
appeal as of right in cases above a curtain amount, the question consequently 
arises, liad the Governor-General in Council the power to curtail the jurisdiction 
of tho lligli Court to admit such appeals ? 

Tho Charter Act enacts that the Iligli Court shall liave and exercise such 
jurisdiction as Hur Majesty sliall iiy Her Letters Patent apjioint. It is true the 
details of ilio jurisdiction of tho High Court are not contained in the statute 
itself. It merely authorizes Her Majesty to define tho jurisdiction, but it directs 
the Court to exorcise that jurisdiction wlien it shall have been so defined. 
When, therefore. Her Majesty issued tho Letters Patent, even if they be not 
incorjjorated in the Act, they remained an absolute and fixed thing upon which 

• tSec. 5 :—In each of tho cases inuiitioaod in flauscs («) and (6) of section four, the 
amount or value <){ the subjcct-niiittcr of the suit in the Court of First 
Value of subject Instance must be ton thoubiiiid rupees or upwards, and the amount or 
matter. value of the matter in dispute ou appeal to Her Majesty in Council must 

be the same sum or upwards, 

or ths doorae must involve directly or indiroetly some claim or question to, or respecting, 
property of like amount or value, 

and where tht* decrou apposlod from allirms the decision of the Court immediately below the 
Court passing such decree, the appeal must involve some aubstantiai question of law.] 
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the Act j'astened the jur^diction. And consequently the enactment made by 
th® Governor-General in Council disallowing the High. Courts from admitting 
appeals in cases where the Letters Patent expressly directed theuj to admit 
such appeals, is ultra vires, and not binding. 

The question how far the Governor-General could derogate from the 
jurisdiction of the High Courts was argued in tlio case of The Quern v. Mearcs 
(14 B. L. B., 106J. Couch, C.J., in that case obsei ves that lie thought it unlikely 
that the mere mention in the Letters I’atent of a certain jurisdiction should be 
intehded to take away from the Governor-General’s Council powers which it 
formerly possessed, and inferring that, as this would ho the necessary result of 
holding that the Act did fasten the jurisdiction upon the subjects detined in the 
Letters Patent, he refused to give elTect to what is transparently the plain 
meaning of tiie words ; saying merely that the words in the Councils' Act, 
"provisions in the Act,” which are not to be [435]| affected, do not apjily 
to what was not in the High Courts’ Act itself. 

The eff ect of this construction would be not only to subject the High Court 
to the Supreme Council, but also to the Local Councils; so that, whilst no 
jurisdiction was prescribed by the Letters Patent, it could only be affected by 
the Indian Council; the moment, however, it was conferred it became also 
subject to the powers of the Local Councils. It is impossible to attribute such 
an intention to the Legislature. If it was the intention to subject the 
jurisdiction of the High Court to the legislative powers of the Governor-General 
in Council, what meaning should be attached to s. 17 of the Act (24 & 25 
Viet., c. 104), ‘ which contains an express provision for the purpose of altering 
the Letters Patent. [MahkbY, J.—As 1 understand CoucH, C.J., he holds that 
the Governor-General in Council is not prohibited from altering the provisions 
of the Letters Patent except so far as ho is jn'ohibited from doing so by the 
last clause of s. 0 of 24 A 25 Viet., e. 104.1 That was my first view. And 
comparing s. 43 of 3 <fe 4 Will. IV., c. 85, with s. 22 of the present Indian 
Councils’ Act, it will be found that tliero are important omissions or variations 
in the latter; for example, in s. 43 of the former Act, there occur tlie words 
" for all Courts of .Justice, whether established )>> Her Majesty's Charter or 
otherwise, and tlie jurisdiction tliereof, ” which are entirely omitted in 24 A 25 
Viet., e. 67. The Chief .Tustice of Bengal had, under 16 A 17 Viet., o. 05, 
been added to the Ijcgislativc Council. His omission under 24 A 25 Viet., 
c. 67, must have had some connection witli the omissJion of the words mentioned 
above. But whatever the reason may he, according to the principle by whicli 
statutes are construed, the omission of those words ought to (urrnsh a strong 
argument in favour of the present contention. This was not before CoUCH, 
C..J., in Queen v. Meures (14 B. L. li., 106). The Chief .Justice in that case 
thought that " provisions of any Act passed in the present Sessions of Parliament 
or hereafter to be passed ” refer to provisions of the Act itself. But the argument 
which he deduces from s. 42 of the Councils’ Act militates against his position, 
for the [436] words used in s. 42 are similar to the words in s. 22. If 

• [See. 17 .—It uliiill be lawful for Her Majesty, if Her Majesty shall so think fit, at any 
time within throe years after the ostablishniunt of any High 
Other or hupploiucntal Court under this Aet,1:)>' her Letters Patent to revoke all or such 
charters may be granted parts or provisions its Her Majesty may think fit of the 
within throe vears after Letters I'atent by which such Court was established, and to 
establishment of Court. grant and make such other powers and provisions as Her Majesty 

may think fit, and as might have been granted or made by such 
first Letters Patent or without any such revocation as aforesaid by like Letters J’atent to grant 
and malre uny additional or supplementary powers and provisions which might have been 
granted or made in the first instance.] 
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“ provisions of any Act ” therefor^ are not to be taken as meaning provisions of 
the Letters Patent as \)art of the Charter Act, there is no reason why the 
Bombay and Madras Councils should not have the same power to restrict the 
jurisdiction of the High Courts as the Supreme Council. [Mabkby, .1., referred 
to the Privy Council decision in the Bhaanagar ca$e (L.R,, 3 LA., 102) as to 
the ultra vires of part of the Indian Evidence Act.J Cl. 44 of the Letters 
Patent is wortliless, unless it forms a substantive part of the Act itself. 
[Mabkbv, J. —Is it certain that^that part of the Letters Patent which relates 
to the Privy Council is not from other authority than that conferred by the 
Charter Act, which does not contain any power of constituting Courts other 
than Courts in India?] If the Letters Patent were not made under the Act, 
then it must follow they were made without authority. LMarkby, J. —The 
Queen had power to make them, had she not ?i Yes, but the Governor-General 
in Council has not the power to bind the Privy Council. It is not one of the 
Courts mentioned in s. 22 of the Councils’ Act. l.MAltKEY, .J.—But there is 
no power in the Letters Patent to admit an appeal.] No, but that was one of 
the powers in oxistence from before. The Supremo Court had the power to 
allow or admit an appeal, and Coucu, C. J., in the case of Ahul Kasim Koonjec v. 
Fatima Bibi, reluctantly ordered security in an appeal to the Privy Council, 
thinking that s. 30 of Supreme Court Gliarter was still in force. 

The Indian Legislature's taking away the power of the High Court to admit 
an appeal to Her Majesty wc'uld not only amount to an interference with the 
Letters Patent, hut would he a distinct contravention of a positive direction to 
do a certain act, that is, to admit the appeal. The Letters Patent were made 
by the Queen under the /\ct. No Logislaturo of limited powers can pass any 
statute so as to make the provisions of 24 <fe 25 Viet., c. 104, simply non-oxist- 
ing. Under s. 17 ol the Gliarter, power is reserved to Her Majesty alone to 
revoke or modify Her Letters Patent as she might think fit. Can it bo 
supposed tliat whilst vesting the Queen with tlio posver of revocation, the 
next dav the Imperial Ijogislature should allow the Indian Legislature to 
[437] stultify the provisions of the Letters Patent. Where a power is given 
the ability to perform it must also he given as incident to it: and the doctrine 
that an execution of a i)owor is to ho treated as a portion of the instrument 
creating the power, is universally applicable : Sugden on Powers, chap, ii, para. 

2. In the iiwxls of Ji>l>ce MiUlni [Morton’s oases (Mont. Ed.,) 191, at p. 216], 
Sir.T. Franks laid down ‘the ])i'inciple that a Charter granted by an Act of 
Parliament, is an .\ct of Parliament, and ajiplying that principle to this case, it 
is contended that the Letters Patent form a component part of the Imperial Act. 
The. Noitk British Railwaij Cornpaiii/ v. Tod (12 Cl. & Fin. 722 at p. 732), also 
illustrates incor])oration of a document into an .\ct of Parliament. [Markby, 
J. —Supposing the i»rovisions of the Letters Patent were incorporated with the 
Act, would not the decision in Meares’ case remain untouched : in other words, 
did not s. 9 sub)eot ail existing powers to the powers of the Governor-General in 
Council ?| Yes ; hut under the especial provisions of the Charter Act, and not 
otherwise. Besides, there is a distinction between this case and Quern v. 
Meares. inasmuch as the Charter Act did vary the powers of the High Court 
over European subjects. IM.4RKBV, J.---Was not the intention of the Legis¬ 
lature to confer on the Indian Legislature all existing powers, but not to give 
any powor applicable to future circumstances, as is usually the intention in 
statutes giving powers ‘?1 I submit there was no such intention ; for s. 17 of the 
Charter .\ct reserves expressly to the Queen a power of revocation, and supposing 
the Queen exercised her power in conflict with any Act of the Indian Legis¬ 
lature, would not she be able to override such Act ? [Markby, J.— She would 
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be treBpassing on the powers of the Indian Legislature, so lately held by the 
Queen's Bench in a case of an order in Council.] The' Charter Act gives her 
the power. It leaves to her an indeterminate residuum of power which she 
alone can exercise, and which enables her to modify her own directions. The 
words ‘‘ save as by such Letters Patent may be otherwise directed,” in s. 9, 
clearly show that the High Court was subjectetl tn ttie power’s of the Indian 
Legislature only to a limited extent, that is, so far as [438J such subjection is 
not inconsistent with the express directions of the Letters Patent. The Chief 
.Justice in Queen v. Meares (14 B. L. R., 106) refers to 34 35 Viet., c. 34. 

This Act shows that it was necessary to confirm* the statutes passed by the 
Indian Legislature by a special enactment of the Imjrorial Parliament. The 
argument therefore comes to this that tlie effect of tlioso Acts of the Indian 
Legislature is to direct the High Court not to do a thing wliicli the Letters 
Patent especially empowers—nay directs—the Courts to do : and therefore the 
taking away of such power from the High Court is pro tnnh) repealing the 
Letters Patent. • 

Mr. Woodroffe contra. —Cl. 39 of the Letters Patent, upon wdiich so much 
stress has been laid, contains no s})ecial regulation regarding appeals to the 
Crowm independently of previous Acts or rules. It simjjly declares what had 
been already declared before, that in cases whore the value of the matter at 
issue was Rs. 10,000, oi- upwards, or where the High Court should certify the 
case to be a tit one for appeal,—“subject,”—and this is most important— 
“ always to such rules and orders as are now in force.” Now s. 9 of 24 <fe 25 
Viet., c. 104, does not contain any direction regarding appeals to tlie Privy 
Council. It has been contended that they fall under the words “ administration 
of justice ” ; but when the previously existing rules on the subject are examined, 
it will be seen that these words have no relation to appeals to the Crown. 
There is an inherent right in the subject to carry his comiilaint to the Crown ; 
but such right has been much curtailed and circumscribed by statutory 
directions. The first statute which interfered with this right was 25 lien. 
VIII, c. 19, recited in 3 & 4 'Will. IV, c. 41. S. 18 of 13 Geo. IH, c. 63, by 
which the Suprenje Court was established, directetl that the Chartej’ granted 
under that Act should provide the conditions for appeals to tlie King in Council. 
S. 30 of the Charter (Sm. A Ryan’s Rules and Orders, j). 33) made such 
provisions as were at tlio time deemed “ j)roi)er and reasonable.” Coming 
[439] to 3 A 4 Will. IV, c. 41, by which “ the fudicial Committee ” W4i.s 
constituted, we find s. 24 declaring that “it shall be lawful for His Majesty 
in Council from time to time to make an>' such rules and ordei’s as may be 
thought fit for the regulating of the mode, form and time of a])peal ” from the 
Courts of .Judicature in India ; but otherwise making no change in the dii ections 
of s. 30 of the Supreme Court Charter. On the 10th of April 1838, an order 
in Council was signed, by which all the previously existing rules regarding 
valuation, Ac., were rescinded, and the minimum liiiiit of Rs. 10,000 among 
other things was definitely fixed in order to give an absolute right of appeal 
(Sm. A Ryan’s Rules and Orders, App. ciii). These rules and orders were in 
force in the Supreme Court at the time of its abolition. The High Courts’ Act 
contained no provision regarding appeals to the Privy Council. Cl. 39 of the 
Letters Patent, whilst reserving the prerogative of the Queen to admit appeals 
to herself, simply continued the old rules, that is what had been fixed by the 
order in Council referred to above. Those rules therefore were in no sense of 
the term ‘ part and parcel ’ of the Letters Patent so as to take them out of the 
legislative power of the Governor-General in Council. The argument therefore 
founded on Sir J. FRANK’S dictum in The Goods of Bibee Muttra [Morton’s 
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cases (Mont. Ed.), 191, at p. 2165. falls to the ground, even on the assumption 
that the Lietters Patent ‘form a part of the Charter Act. But is Sir .f, FRANK 
right in liis view that a Charter granted under an Act is a part of the statute ? 
Russell, C. .1., expressly declined to coincide with Sir J. FRANK’S view. In order 
to determine whether the Letters Patent form a part of the High Courts’ Act, 
it must first be considered whether the Queen by her Charter could enlarge or 
diminish the provisions of the statute. It can iiardly be contended that she 
could do this. But as long as the decision in (Jufini v. Mmron (14 B. L. R., 106) 
stands, there is no need of discussing whether tlie Letters Patent form a part 
of the .Act. CoiTCH, C. .1., expressly decided that “ the provisions of any Act ” 
referred to the .Act itself, and not to any £440] thing wliich arose out of the 
.Act. And the other Judges (Phear and Morris, JJ.) concurred in his view. 
Besides, the wording of s. 11 of 24 & 25 Viet., c. 104, •' shows clearly that the 
Legislature did not intend the Letters Patent to h'rin part of that Act. That 
the Indian fjegislature has the power to modify and alter the jurisdiction of the 
High Court vestdd in them by the Letters Patent, was decided in Madhub 
Ghunder Pornmnnick v. liajcoomar Dnss (14 B. L. R., 76). Couch, C. J., in that 
case held that tlio woids “ until otherwise provided ” in cl. 18 of the Letters 
Patent of 1862, ta’acn in connection with the 44th clause of the Charter of 
1865, whei-e it is expressly declared that the ijrovisions in it are subject to the 
legislative powei's of the Governor-General in Council, show tliat the Govern¬ 
ment here in its legislative cajiacitv has the power to make the alterations 
(14 B. L. R., pp. 83-84). 

Mr. Pjvam on the same side. -Cl. .39 of the Letters Patent simply 
authorizes Her Majesty’s subjects to appeal to the Crown, hut does not lay 
down any rules to regulate the procedure except the words, “ subject to such 
rules as are in force. ” The High Courts’ .\ct had left the rules which existed 
at the time perfectly intact, subject to the legislative powers of the Governor- 
General in Council as well as of Her Majesty in Council The rules existed 
not by virtue of the High Courts' Act but prior to, and independently of, the 
same, and tliereforo tbo abolition oi the Supreme Court and tlie substitution in 
its place of the High Court effected no change in them. That the old rules 
continued in force is clear from what was said by PEACOCK, C. .L, in Gobardhan 
Barmono v. Snmnti Mam Bib/ (5 B. L. R., 76). Therefore it is clear that the 
rules regulating t he admission of an appeal to the Privy Council do not in any 
sepso form part of the Charter by which the High Court was constituted. 
Those rules were merely for the purpose of conveniently judging which oases 
should go to the Privy Council. .Act VI of 1874 does not take away the common 
law right, of appeal to the Crown. It simply provides a mode of getting a 
[Ml] credential by the litigant regarding the subject-matter of the suit. It is 
submitted, therefore, that the Act in question is not ultra vtren, and that the 
admission of appeals to the Privy Council by the High Courts must be 
regulated by the procedure provided in it. If the petitioner is aggrieved he can 
apply to the Judicial Committee for special leave to appeal, for this Act in no 

■ [See. 11 •—Upon the ostabliHhment of the said High Courts, in the said Presidencies 
respectively, all provisions then in force in India of Acts of 
Existing provisions ap- Parliament^ or of any orders of Her Majesty in Council, or 
plicable to Supreme Courts Charters, or of any Acts of Legislature of India, which at the time 
to apply to High Courts. or respective times of the establishment of such High Courts are 

respectively applicable to the Supreme Courts at Fort William in 
Bengal, Madras and Bombay, respectively, or to the Judges of those Courts, shall be taken to 
be applicable to the said High Courts, and to the Judges thereof respectively, so far as may 
be consistent with the provisions of this Act, and the Letters Patent to be issued in pursuance 
thereof, and subject to the legislative powers in relation to the mat 1i u aforesaid of the 
(lovernor-Ocneral of India in Council.} 
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way curtails or could curtail the prerogative of the Queen to allow an appeal 
where the ends of justice make it necessary; (Jucejt v. Joykissan Mookerjee 
(9 Moore’s T. A., 191). 

Mr. Kennedy in reply.—S. 11 of 24 & 2.') Viet., c. 104, bears strongly in 
favour of my construction. The wording of s. 9 is completely different from 
that of s. li, which refers simply to the procedure, whilst the former section 
refers to the jurisdiction of the Oourt.and not to the lex fori. 

• 

Markbyi J. (after stating the nature of the application, continued): --This, 
it will be observed, is not an application in the formr equired by Act VI of 1874, 
and it has been stated that the petition was so drawn expressly in order to raise 
the question whether tlie provisions of that Act were binding. 

I ma]^ say at once that no case for granting special leave to appeal has been 
made out. 

An attempt was also made to obtain, upon tins petition, a certificate under 
.■\ct VI of 1874, that a substantial question of law was involved in the case : 
and 1 was asked to grant tins certificate, sliould 1 think that Act to be binding. 
Hut it was subsequently admitted that iij)(>u tliis petition, this alternative course 
could not be pursued. 

The question thei’efore wliich remains is, whether the petitioners, in spite 
of Act Vr of 1874, have a riglit of ajipoal, simply upon the ground that tlio 
propei'ty is above the value of Rs. 10,000. There is no doubt that the iwti- 
tioners would have had that right prior to the passing of Act VI of 1874, and 
the pititioners contend that the Governor-General in Council had no power to 
deprive them of that right by legislation. Questions of this kind are of great 
importance, and if there [442] is any doubt, as there must sometimes be, about 
the validity of an .Act of a Legislature, the powers of which are not supreme, 
it is extremely desirable that the doubt shoxild be at once fully discovered. If 
tlie doubt is unfounded, the sooner it is removed the bettor. I do not, therefore, 
regret that this question has been raised, and especially as I have had the 
advantage of a very able argument to assist mo in coming to a conclusion. 

The line of argument taken on behalf of the petitioner in order to establish 
that I am bound to admit tliis appeal is as follow* The 39th clause of jibe 
Letters Patent of 18G5 (it is said) gives an appeal to the Privy Council 
provided the sum or matter at issue is of the amount or value of not less than 
Rs. 10,000. Those Letters Patent wore issued by Her Majesty under the 
provisions of the 24 & 26 Viet., c. 104. By s. 9 of that Act, each of the High 
Courts established under that Act is bound to exercise “ all such powers and 

authority for and in relation to the administration of justice . 

as Her Majesty may by such Ijetters Patent grant and direct. ” The admission 
of an appeal to the Privy Council is a power in relation to the administration 
of justice, and as the Letters Patent give an appeal as of right, when the value 
is Rs. 10,000, the admission of this appeal is a power which this Court is 
commanded by the Act to exercise. Aq^ although by Act VI of 1874 the 
Governor-General of India has directed otherwise, this cannot nullify the 
directions contained in the Imperial Act, because the Governor-General in 
Council is expressly prohibited by s. 22 of 24 & 25 Viet., c. 67, from making 
any law or regulation which shall repeal or in any way affect the provisions of 
that Act or of any Act passed in that Session of Parliament, Both Acts were 
passed in the same Session of Parliament, and therefore both Acts, as well as 
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the Letters Patent, are to be road for this purpose, as if Act VI of 1874 had 
never passed. This is t}ie argument for the petitioners. 

To this argument the following objections are taken by Mr. Woodroffe 
and Mr. Evans who appeared on behalf of the defendants in the suit to oppose 
the granting of this petition. 1.—That the provisions contained in the Letters 
Patent are [443] not any of them provisions of the 24 A 25 Viot., e. 104, and 
are therefore not at all witliin the restriction contained in s. 22 of 24 & 25 
Viet., c. 67. 2.—That by the ex])ress words of s. 9 of 24 and 25 Viet., c. 104, 
any power or authority thereby reserved to tlio High Courts is made subject to 
the legislative powers of the (lovernor-General in Council. 3.—That the Letters 
Patent confer no power on tliis Court to admit an appeal to the Privy Council. 
4. -That tlie 24 & 25 Viot., c. 104, confers on Her Majesty no power to give 
an ap])eal to herself in her Privy Council, and that is, so far as she has done 
so by the Letters Patent, it must be in virtue of lier prerogative or of some 
previous Act of Parliament, and tliat for tliis reason also the restriction 
contained in s. 22 of 24 A 25 Viet., c. 67, does not apply. 

It is most convenient to deal \Yith tlio two last objections first, and I w’ill 
consider them togetho)'. 1 think it desirable to call to mind what the position 
of a Judge of this Court is, when sitting liere to admit an appeal to the Privy 
Council. I am speaking of appeals from the decisions of this Court on its 
appellate side. The position of a -Judge admitting an a])poal from tiie decision 
of this Court in its original jurisdiction may be the same, but the history of 
the matter is different, aud 1 do not wish to embarrass the case by unnecessary 
considerations. .A Judge sitting here to admit appeals from the decisions of 
its Court on the appellate side has in the majority of cases no independent 
authority whatsoever. The case has been finally iieard and determined by a 
Division Bench of the Court, wliich in theory of law is a decision of the High 
Court. .All that a Judge of tliis Court can in most cases do after that, is to 
assist the parties in bringing their appeal before the Privy Council. Of cour.se, 
an Act of the Im].)erial Parliament, ora provision of theJ^ettersPatent, issued 
in jiursuance of an .Act of Parliament or an order issued by Her Majesty in 
Council, might cooler upon this Court, or a Judge of this Court, not only- 
power to admit or reject an apjieal, hut might make the right to apjjeal depen¬ 
dent upon that admission or rejection. But if that has been done in any ease 
whatever, it is certainly only in some one or more of the cases in which this 
Court has power to declare that the r444j case is a fit one for appeal: and this 
class of cases is now out of consideration Moreover, whether the Governor- 
General in Council lias or has not the power to restrict by legislation the right 
of appeal to the Privy Council, he has never yet thought fit to do so. In all 
legislation upon the subject, including .Act VI of 1874, full and unqualified 
exei-cise of the sovereign’s pleasure in the admission or rejection of appeals has 
been preserved. The question before mo therefore does not touch the right of 
api)eal at all; it only touches the i)roceeding8 of this Court in forwarding the 
appeal. 

The appeal to the Privy Council from tlie Court of Sudder Dewanny 
Adawlut (wliicli this Court on its aT>iK)llate side represents) was granted by the 
21 Geo. Ill, c. 70. Probably it exists independently of that statute— Salih 
Ham v, Azini A li lieg (8 Moore’s I. A., 274). But, as Mr. Eitchie clearly points 
out in an opinion (juoted at length in the report to which I have just referred, 
the Courts here have no power to admit or allmo an appeal unless expressly 
authorized to do so by competent authority. I am very glad to find an opinion 
I had myself formed supported by that of so able and experienced a lawyer. 
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The power to admit an appeal vwks (as far as 1 am aware) first conferred upon 
the Sudder Dewanny Adawlut by Beg. XVI of 1797, s» ‘2' ; certain restrictions 
were placed upon the exercise of that power by the orders of Her Majesty in 
Council of 10th April 1838, passed in jjursuance of 3 A 4 Will. IV, c. 41 ; and 
the practice of the Court in the admission of appeals ims also been regulated 
by certain rules of the Court itself, made by the Sudder Dewanny Adawlut on 
the 17th December 1858, and by this Court on the 3()th of July 1870. Hut 
there is nothing whatever in 24 25 Viet., c. 67, which would ))revont the 

Governor-General in Council altering or repealing any of those provisions. 

It is argued that the words “ subject always to such rules and orders as 
are now in force” in cl. 39 of the Letters Patent, incorporates tlioseprovisions into 
the Letters Patent, and so removes them from the sphere of legislation by the 
Governor^eneral in Council. I shall hereafter state other reasons why 1 do 
not think tliis to be the case. Apart from other considerations C44jj I think 
the contention is well founded tliat cl. .39 of tlic Ijetters Patent was not 
inserted in pursuance of the 24 tfc 2.5 Viet., c. 104. The Queen was only 
empowered by this Act to establish by Letters Patent a High Court of 
Judicature at Fort William in Bengal, and similar Courts elsewliore in India. 
The power contained in 13 Geo. Ilf, c. 63, to give by the Ijetters Patent a 
right of appeal to the Privy Council, is not rt’])eated in 24 it 2.’i V'ict., c. 104, 
and I do not see in tlio later .\ct any words from wliich such a iX)wor could he 
inferred. T do not say that tliese jn'ovisions in the Letters Patent are therefore 
invalid, all I say is tliey do not rest for their authority upon 24 it 2.5 
Viet., c. 104. This is further shewn by the unlimitbed j)Ower reserved to Her 
Majesty by cl. 39 to alter the provisions of that clause at any future time, 
which would he contrary to s. 17 of the 24 it 2.5 Viet., c. 101, if she were 
acting in pursuance of tliat statute. I consider, therefore, tliat even if all the 
other propositions upon which the argument for the petitioners is founded are 
correct, still it is not established that tlie admission of an a])peal to the Privy 
Council is one of those powers which this Court is by the first part of s. 9 of 
24 and 25 Viet., c. 104, commanded to exercise. 1 think its existence is entirely 
independent both of that .Act and of the Letters Patent. 

I think it right, however, not to leave tlie rest of the argument unnoticed, 
which boars upon the general construction of the 24 & 25 Viet., c. 104, and the 
24 & 25 Viet., c. 67. I agree with a good deal that Mr. Kennedy has said 
upon this suliject, though I do not put exactly the construction upon these two 
Acts which he contends for. I understand him to argue that no powers 
which the Letters Patent profess to confer upon this Coui-t can ho touched 
by the Governor-General of India in Council whether they bo now or tild. 
Mr. Kennedy admits that this is contrary to the ruling in Qmm v. Mnares 

• [Soc. 2 ;—All persons desirous of appeiiliiig from a judnuu’ut of the Court of Sudder 
Dewanny Adawlut to the Kiiif; in (Joiiiieil. under the authoritv 
Petitions of Appeal to for this purpose eoutained in the 21sL soetion of the Statute 21, 
the King in Council shall George HI, Cap. LXX are rcfiinrcd to present their petition of 
be proHonted to the Sudder appeal to the Court of Sudder Dewanny Adawlut, either theni- 
Dewannv Adawlut within selves or through one of the authorised pleaders of that Court, 
eix months; and such duly empowered to niAke -lueh petition in their hehalf, within six 
appeal to be admitted, pro- calendar months from the date mi wliieli the Judgment appealed 
vidod the judgment appeal- against may have heen passed ; and provided also the judgment 
ed against shall, exclusive appealed against shall, exi-lusive of costs of suit, he of the value 
of costs, be .£6,000 sterling, of five thousand pounds (to lie e ileulated as hereinafter men¬ 
tioned) the Court of Sudder Dewanny Adawlut are to adiiiit the 
appeal, and proceed upon it as directed in the following soet^on^, of this rcgul.ition under the 
several restrictions therein pcescnbfid.3 
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(14 B. L, R., 106), which he considers to lay down that the Governor-General 
of India in Council hate unlimited legislative authority in regard to all the 
provisions of the Letters Patent. This has, I believe, been generally considered 
to be the result of the reasoning in the decision of Queen v. Meares (14 B. L, 
R., 106), and had I been able to accept that reasoning in [446] its entirety, 
there would have been no necessity for me to do anything more than to express 
my assent to it and upon the authority of this case to overrule any contrary 
contention. But though 1 fully concur in that decision, I have considerable 
difticulty in accepting the reasoning by wliicli it is supported if it really goes to 
that extent. And as I am compelled to refer to Queen v. Meares (14 B. L. R.. 
106), it is, I think, better that I should state frankly wherein that difficulty 
consists. 

In order to do this it is necessary that I should state my own view of the 
24 A 25 Viet., c. 104. It seems to mo to have been the intention of the 
framers of that Act to make it clear by the Act itself what were the future 
powers of the Indian Legislature in relation to the High Courts. There are 
throe sections in which reference is made to legislation in India, the 9th (in 
the second clause) the 11th and the 13th. The two first preserve to the 
Governor-General of India in Council, and to him alone, the same legislative 
powers as he had before, The last confers a new power on the High Court, and 
confers a new power on the Governoi’-Genoral in Council, and on him alone, 
to legislate in respect of it. It would therefore seem that Parliament had 
signified in what respects the High Court should be suliject to legislative autho¬ 
rity in India, and what that legislative authority should bo. And it is not 
unimportant to observe that this (with the insignificant exception contained in 
8 . 13) is precisely the legislative authority which existed before the Act was 
passed. 

But, if we accept the reasoning in the decision of Queen v. Meares (14 B. 
L. R., 106) to the extent to which it has been pressed, we shall find that the 
legislative authority over the High Courts in India is wholly difi'erent from 
that indicated by 24 A 25 Viet., c. 104, and from what it was before, and that 
it has been changed, not directly, as we should exiwjct if any change were 
intended, but indiiectly. It is said in Queen v. Meares (14 B. L, R., 106) that 
the meaning of the words any provisions of any Act passed in the present 
Session of Parliament or hereafter to be passed " in s. 22 of 24 A 25 Viet., c. 67, 
is “ provisions in the ,\ct (;.o., 24 A 25 Viet., c. 104) itself, and does not include 
prcfvisions in [447] the Letters Patent If tliat means that under the woi-ds of 
s. 22 itself all the provisions in the Letters Patent can be altered by the Governor- 
General in Council, and that for this purpose it is not necessary to resort to 
chapter ICl all, then it would seem, that not only the Governor-General in 
Council, but the Governors of the other Presidencies in Council, and the Lieute¬ 
nant-Governor of Bengal in Council, may legislate for the High Courts. For if 
8 .22 contains no restriction in this resiiect, neither does s. 42. Surely if that had 
been intended, ss. 9 and 11 would not have contained provisions which in that 
case would have been not only unnecessary, but positively misleading. If that 
had been the intention, either 24 and 25 Viet., c. 104, would have been wholly 
silent about legislation in India, leaving that matter as it stood under c. 67 ; 
or else wherever the Council of thS Governor-General was mentioned the other 
Councils w'ould have been mentioned also; and the words “ subject and 
without prejudice to, Ac.”, in the second part of s. 9 would have been made to 
govern the whole clause. 

I admit the force of the oliservation in Qtiem v. Meares (14 B. L. R., 106) 
that it could not have been intended that the powers of the Court if inserted 
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in the Letters Patent shoul^be beyond the reach of the Governor-General in 
Council, whilst the same powers, if not inserted in tfie Letters Patent, should 
be subject to his legislative control. But it seems to me that it is not neces¬ 
sary in order to avoid this result to hold that s. 2‘2 of 24 and 25 Viet., c. 67, 
does not contain any prohibition against interfering with the provisions of the 
Letters Patent. That section must be read with ss. 9 and 11 of the 24 and 25 
Viet., c. 104. By the express words of s. 9 of 24 and 25 Viet., c. 104, " save 
as by such Letters Patent may be otherwise directed ” the former powers are 
reserved to this Court by the Act, provided the Lutters Patent do not interfere 
with them, and as to all these powers the Governor-General in Council is 
expressly empowered to legislate. I think wo hold those former powers under 
the Act, and not under the Letters Patent, and that the Act itself has rendered 
them subject to the legislative control [448] of the Governor-General in 
Council. If (as was possible) Her Majesty had not chosen to confer any new 
power or authority on the High Court, they would then have remained in 
all respects subject as before to the legislative control of the Governor-General 
in Council. On the other hand, if she chose (as indeed was actually done) to 
leave all the old authority substantially as it was with some slight changes, in 
that case the control of the Governor-General in Council is to some extent 
curtailed. The line appears to me to bo drawn exactly as a Supreme Legis¬ 
lature might be expected to draw it. Whatever is left untouched by the Letters 
Patent to be thereafter issued, the Indian Ijegislature may deal with as before; 
hut whatever Her Majesty may chose to alter or create, that the Legislature 
must not interfere with. This was necessary even though the changes to be 
introduced by Her Majesty might turn out to be few and trivial, because 
otherwise Parliament would have been delegating at the same moment to two 
separate persons. Her Majesty in Council and the Governor-General in Council, 
co-ordinate authority to deal with the very same subject-matter, a condition of 
things clearly to be avoided. When the old powers of the abolished Courts 
were merel>' repeated in the Letters Patent, it was, of course, understood by 
Her Maje8t> that these were subject to be altered by the Governor-General in 
Council, and very likely it is because this is done to so very large an extent, 
that the legislative powers of the Governor-General in Council are in the 44th 
clause of the Letters Patent expressly recognized. 

I repeat that this view does not touch the decision of Queen v. Mearcs 
(14 B. L. B., 106) ; it only affects the reasoning 1[>y which it is supiiorted. 
In the view that I take of the matter, the provisions of the Letters Patent there 
in question being one which loft the jurisdiction of this Court exactly whore it 
was before, it was by the second clause of s. 9 expressly made subject to the 
legislative control of the Governor-General of India in Council. 

On the other hand, it seems to mo scarcely likely that if l^arliamont had 
intended that the Provincial Councils should [449] have full power to legislate 
for the High Courts, it would have excluded those Councils from the control of 
these Courts in so insignificant a matter as the exorcise of the jiowers of the 
Court by single Judges or Division Benches, which is an express jirovision of 
the Act itself (s. 13), and therefore can only be touched by the Governor 
General in Council, who is alone mentioneef in that section. 

A strong argument against any construction of the Acts of Parliament 
of 1861 which would place the High Courts under the control of the Provincial 
Legislatures appears to me to be afforded by the Act passed ten years 
afterwards (34 and 35 Viet., c. 34). That Act recites that it is expedient 
that the power of making laws and regulations conferred on Governors of 
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Presidencies in India in Council should in certain respects be extended, and 
then proceeds to enact that the Provincial Legislatures may confer jurisdiction 
over European British subjects upon Magistrates in certain cases. This, as 
is ixrinted out, in Queen v. Meares (14 B. L. R., 106), is inconsistent with the 
Governor-General in Council not having the like power. It is equally incon¬ 
sistent with the Provincial Legislature liaving previously had such general 
authority as, it has been said, result^ from the construction of the Acts 
adopted by the reasoning in Quecij, v. Meares (14 B. Ij. E., 106). 

But though I cannot *go the length of holding that the powers of the 
High Court in India are subject to the legislative control of all the Provincial 
Councils, or of the Governor-General in Council in all respects, I am still 
of opinion, that they are to a considerable extent subject to the legislative 
control of the Governor-General in Council, not under c. 67, s. 22, but under 
0 . 104, ss. 9 and 11. Mr. Kennedy’s argument, therefore, in my opinion, 
fails on the second objection taken to it by the defendants, though not on 
the first. Even if the |)ower to admit an appeal were conferred by the Letters 
Patent, it is not a new power, and it has therefore in my opinion been made 
by Parliament expressly subject to the legislative control of the Governor- 
General in Council, but not of any other legislative authority in India. 

It was argued against this view of the legislative authority [430j of the 
Governor-General in Council, that it is indicated l»y a «omi)arison of the 
phraseology of s. 22 of the 24 and 25 Viet., c. 07, with fclie phraseology of 
the 3 and 4 Will. fV, c 85, s. 43, that the High Courts were not to be sixbject 
to any legislative authority in India. The difference in the two sections is, 
that whilst the former Act expressly declares all Courts to bo so subject, in the 
latter Act these words are omitted. I do not think that it is a sound method 
of construing Acts of Parliament to control the effects of general powers which 
are conferred, because sj)ecial powers are not conferred. To confer any special 
powers was in this case wholly unnecessary, and the Ijegialature may well 
have thought when passing the second Act that it w’as a mere waste of wokIs 
to do so. Nor indeed does this argument, even if sound, affect my view of the 
matter, for the power of the Governor-General in Council to legislate for the 
High Courts rests in iny ojiinion not on the 24 and 25 Viet, c. 67, but on the 
24 and 25 Viet., c. 104. 

• For all those luasons ft seems to ino that this apidication niiist be rejected 
with costs. 

Application refused. 


NOTES. 

t 1. Upon the poml as ti the powers of the Indian Legislature to affect the High 
Courts Act, see The Empress liiirah (1878) 4 Cal., 172 P. C. reversing (1877) 3Cal.,63F. B. 
See also The Secretary of Slate fin India m I'mnnl v. Mimient (1918) 24 M. L. J., 489., 

2. On the “substantial question of law,” required for leave to appeal, see (1895) 20 Bom., 

699.] 
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AP{»BLLATE CBIMINAL., 

The 23rd Att^ust, IH76. 

Present: 

Mr. Justice Macpherson and Mr. Justice Morris. 

The Queen • 
versus 

Baijoo Lall and others. 

In the Matter of the Petition of Baijoo Lall and another.'*' 

Criminal Procedure Code (Act X of 1872,) s. 471—Act XXTII of 1801, s. 16 — 
Order sending Case to Magistrate for enquiring into Offence of giving 
False Evidence—Preliminary Enquiry — Vac/ueness of Charge. 

Although s. 16 of Act XXIII of 1861 givo.s Civil Courts powers siiiiiltir to those conferred 
on Civil and Criminal Courts alike by s. 471 of the Criminal Procedure Code, the whole law 
as to the procedure in cases within those secstions is now cmbudicil in s. 471 of the Criminal 
Procedure Code. 

In a suit brought to recover possession of certain property, the Judge decided one of the 
issues raised in the plaintifT’s favour, but on the import.int [451] issue as to whether 
the plaintiff ever had possession, ho found for the defendant. The plaintiff was not 
examined, but on the issue as to possession he called two witnesses. The Judge disbelieved 
their .statements, and considering that the plaintiff had failed to prove his case, he 
gave judgment for the defendant, without requiring him to give evidence on that issue. 
In the concluding paragraph of his judgment, the Judge directed the depositions of 
the two witnesses above referred to, together with the English memoranda of their evi¬ 
dence, to be sent to the Magistrate with a view to his enquiring whether or not they had 
voluntarily given false evidence in a judicial proceeding, and he further directed the Magistrate 
to enquire whether or not the plaintiff had abetted the offence of giving false evidence, on 
the ground that as the witnesses were the plaintiff’s servants he must personally have 
influenoed them, and also to enquire whether the plaint which the plaintiff had attested 
contained averments which he knew to be false. On a motion to quash this order, held, 
that under s. 471 of the Criminal Procedure Code, the Judge tias no power to send a casv to 
a Magistrate except when, after having made such preliminary enquiry as may be necessary, 
he is of opinion that there is sufficient ground (t.e., ground of a nature higher than mere 
surmise or suspicion) for directing judicial enquiry into the matter of a specific charge, and 
that the Judge is bound to indicate the particular statements or averments in respect of 
which be considers that there is ground for a charge into which the Magistrate ought to 
enquire, and that the order was bad, because the Judge had made no preliminary enquiry 
and because it was too vague and general in its character. 

This was an application to quash an order of the Judge of Gya sending 
the plaintiff in a Civil suit and two of liis witnesses to a Magistrate for enquiry 
into charges of giving false evidence and of abetment of that olfence. In that 
suit the present petitioner, Baijoo Lall, sought to recover possession of certain 
property from which he alleged the defendant in the suit had illegally evicted 
him. He claimed as sub-lessee of one Bajun Kunwar who, he stated, was 
lessee of the property under Banee Sunut Kunwar, the owner thereof. Amongst 

* Criminal Motion, No. 189 of 1876, against the order of the Judge of Eilla Gaya, 

dated the 23nd Juue 1876. 
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other issues raised in the case ^vas an issue as to whether Banee Sunut Kunwar 
hod executed any lease to Bajun Kunwar-: another issue was whether the 
plaintiff had ever been 'm possession. Evidence was gone into at the trial, 
and the Judge decided the former issue in favour of the plaintiff, but on 
the important issue as to ixissession he found for the defendant; and for 
that reason he dismissed the suit. Upon the issue as to possession no 
witnesses were called for the defendant, and the only witnesses called for the 
[432] plaintiff were two persons, Juggernath Singh and Nowrangi ball, the 
former of whom joined in the present application. The Judge disbelieved the 
statements of these two v;itnesses, and, considering that the plaintiff had 
failed to prove his case, gave judgment for the defendant without calling upon 
him to go into evidence on that issue. 

In the concluding paragraph of liis judgment the Judge ordered as 
follows :— 

“ The depositions of Juggernatli Singh and Nowraugi ball, together with 
the English memoranda of their evidence, wdl be sent to the Magistrate with 
a view to his enquiring whether or not they have voluntarily given false 
evidence in a judicial proceeding ; and as the witnesses are the servants of the 
plaintiff in this suit, Baijoo ball, he must presumably have influenced them. 
I further direct that an enquiry be made by the Magistrate whether or not the 
said Baijoo ball has abetted the offence of giving false evidence in a judicial 
proceeding ; and also whether the plaint, which he has attested, contains an 
averment which he knew to be false. In the course of that enquiry it may be 
well that the Magistrate should CKaniino those witnesses who were cited by the 
defendants to rebut the jflaintitT's allegation of possession, but whom I consi¬ 
dered it unnecessary to examine as the plaintiff ’s witnesses so completely broke 
down.” 

The potitionera, Baijoo ball and Juggernath Singh, now moved the High 
Court to quash this order on the following grounds :—That there was no 
evidence to show that the statements of Juggernatli Singli were false or that 
Baijoo ball had abetted the offence of giving false evidence, and the mere 
circumstance that his witnesses had de])osod in his favour did not warrant the 
inference that he had abetted such an offence ; that the enquiry as to whether 
the plaint contained an averment which the plaintiff knew to be false was too 
general and vague, especially where impoHant issues liad been decided in the 
plaintiff's favour ; that the Judge had failed to comply with the requirements of 
8 . 471 of the Code of Criminal Procedure, and had made no preliminaiy enquiry, 
nor recorded any proceeding showing that he was of opinion that there was 
sufficient ground [433] for enquiring into the charge ; that the order should 
have specified the particular acts or statements which constituted the offence 
charged ; that his reasons for disbelieving the evidence were highly conjectural, 
and that it was beyond the scope and object of the law that such prose¬ 
cutions should be allowed upon such reasons, and that the order was ma-de 
without jurisdiction. 

Upon this motion the High Court sent for the record and called upon the 
Judge to show cause why his orden should not be set aside. 

In his return to the High Court the Judge stated that he had made the 
order in exercise of the powers vested in the Court by s. 16 of Act XXIIT of 
1861; that he made no preliminary enquiry as the statement of the witnesses 
and their demeanour satisfied him that they had given false evidence, and he 
submitted that " the necessity or the reverse which existed for a magisterial 
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enquiry was all that the preliminary enquiry of the Civil Court could decide ; ” 
and that “ the framing of a technical charge was the duty of the Magistrate, 
and not of the Court directing the Magistrate to hold an enquiry ; the duty of 
the Court was limited to a reasonable indication of the nature of the offence to 
be enquired into. ” 

Mr. C. Gregory for the Crown showed cause. 

Mr. liramon and Mr. Sandel in support of tlie rule. 

The Judgment of the Court, was delivered by • 

Haopherson, J.- -This is an application to quasli an ui'der of the-ludge 
of Gya, under s. 471 of the Criminal Procoflure Code, sending the plaintiff in a 
civil suit and two of his witnesses to a Magistrate for enquiry into charges of 
giving false evidence, &c. 

f say the order was made under s. 471 of the Criminal Procedure Code, 
because although s. 16 of .\ct XXIIl of 1861 " gives Civil Courts powers similar 
to those conferred on Civil and Criminal Courts alike l)y s. 471, there can he 
no doubt that the whole law is now embodied in s. 471, and our [454] jurisdic¬ 
tion to interfere in the matter is Tjot affected by a suggestion that the order in 
question was, or might have been, made under s. 16 of Act XXIII of IH61 ‘ and 
not Under s. 471. 

(The learned Judge stated the facts of the case and continued.) 

It is contended for Baijoo Lall and Juggornath that the Judge had no 
power to make that order, inasniucli as he never made any proliininary eiujuii'y 
and had no sutlicient ground on which to l)ase such an oi'der as reciuired by 
s. 471. 

We think the objection is valid, and that t he Judge had no jurisdiction to 
deal with these ]}erHonK as lie did. regards Juggernatii, although the Judge 
disbelieved his evidence, no witness had i)een called to contradict him. And as 
regai’ds Baijoo Lall lie was not examined before tiie Judge at all, and there is 
absolutely notliing to show that lie abetted the offence of giving false evidence 
excepting the one naked fact that he was the plaintiff in the cause. The Judge 
says he must presumably have influenced his owm witnesses. There is no such 
legal presumption, and we may add that if there were, it would put an end to 
litigation in the Civil Courts, for no plaintiff would b^safo. The Jmlge, bccayse 
he disbelieved tlie two witnesses called for the plaintiff, considered no “prelimi¬ 
nary enquiry ’’ necessary. But that is in contravention of the law : for the law 
permits the Judge to send tiie case on to the Magistrate only if, after having 
made such a preliminary enquiry as may be necessai y, he is of o])inion that 
there is sufficient ground (/.«., ground of a nature highei’ than mere surmise or 
suspicion) for directing judicial enquiry into the matter of a specific charge. 

That the Judge did not make any preliminary enquiry and did not know' 
what specific charges he wanted the Magistrate to enquire into is cleai-. The 
Magistrate is directed to enquire generally whether or not the two witnesses 

* [Sec. 16;—When in any case pending before imu Court any witness or other person shall 
appear to the Court to have t)oen guilty of an offence described 
Procedure when certain in sections lOH, 104, 1(1.5, 196, 199, 91)6, ii0,5, ijOO, 907, 90(j, 209, 
offenceB under Chapter XI or 210 of the Indian Penal Code, the Court may eonimit such 
of Che Penal Code arc com- person to take his trial for the offence iK'forc tiie Court of Ses- 
mitted in any case pending sion, or after making such preliminarv enquiry as may be 
before any Court. necessary, may send the case for investigation to any Magistrate 

having jurisdiction to try or commit for trial the accused person 
for the offence charged, and such Magistrate shall thereupon proceed according to law.] 
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have voluntarily given false evidence in a judioial proceeding, and as regards 
Baijoo Lall, “ whether the plaint which he has attested contains an averment 
which he knew to be false.” S. 471 does not warrant the Judge in issuing a 
general roving commission suoli as this to a Magistrate to enquire [4993 
generally into the truth or falsehood of depositions or of averments in a plaint, 
and the Judge was hound to indicate the particular statements or averments 
in respect of which ho considered that there was ground for a charge into which 
the Magistrate ouglit to enquire.. The Judge says, “ The duty of this Court was 
limited to a reasonable indication of the nature of the offence to be enquired 
into” and again, “ the necessity or the reverse which existed for a magisterial 
enquiry was, 1 suhmit, all that the preliminary enquiry of the Civil Court could 
decide.” We tliink that this view of the law is incorrect. Something more 
than a meie indication that a witness has spoken falsely is needed before a 
Civil Court is justified in initiating a pi'osecution for giving false evidence. 
There must he, it seems to us, evidence of a direct and substantive nature 
before the Court, evidence going to show that the statement made by the 
witness is absolutely false. There must be in the w'ords of the law “ aufiioient 
ground ” for enquiring into the matter of a specific charge. 

Altogether, we think that the Judge's order is bad, he having made no 
prelirainai’N enquiry as was clearly necessary, and the order being too vague 
and general in its character. In thus deciding we follow the course taken in 
the case of A'n/i Vrosnnno Bngchee (23 W. R., Cr. Rul., 39). 

The power given by s. 471 should be used with care and after due 
consideration. And it is by no means in every instance in which a party fails 
to prove his case, that the Judge who has decided against such party is justified 
in exercising the powers given him by this section. So long as it is a case as 
to which there is any possible doubt, or in which it is not perfectly certain that 
the Judge’s decision must be upheld in the event of there being an appeal in the 
civil suit, the Judge acts indiscreetly and wrongly if the moment he has given 
his judgment in the civil suit he exercises the power given him by this section. 
At the same time, if in the course of the civil trial the Judge has before him 
clear and unmistakable proof of a criminal offence, and if, after the trial is over, 
he on consideration thinks it necessary to proceed at once, of course it may 
he right to do so [436] Judges should, however, bear in mind that criminiU 
prosecutions are frequently suggested by successful litigants merely to prevent 
an appeal in the civil suit; and they should be careful not to lend themselves 
to such suggestions too readily. They should also recollect that when they 
proceed under s. 471, the responsibility for the prosecution rests upon the 
Judge entirely ; such a prosecution being a very different thing from a proseoU" 
tion instituted on tlie complaint of a private party and merely sanotioned by the 
Court under s. 468. 

Order quashed. 


MOTES. 

(1. No Htay of criminal proooedings ponding appeal from tho civil suit ;—(1880) 6 Cal. 

308. 

2. Dismissal of complaint without hearing witnosses and prosecution (1881) 7 Cal. 

808. 

3. No preliminary enquir>’ necessary :—(1892) 20 Cal. 474, 

4. Power to alter or reverse an order of tho lower Court :—(1889) 16 Cal. 780, 
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5. CSourt should sco whctiior there is rettsoutiblo foundation for the charge : —(1909) 10 

c. L. j. an. • 

6. Distinction between sanction to private individual and uomplaint by Court; —(1880) 
10 Bom. 109 I 088. 

7. RoquitetnCnts as to sanction to prosecute :— (1880) 8 All. 82.} ' 


[ i CAL 486 1 

APPELLATE ClVlL. 

» 

T}ic 3rd July, lH7Vt. 

Present: 

Mr. Justice Markby and Mr. Justice McDonkll. 

Ram Noedliee Koondoo.Plaintiff 

t^enuH 

Rajah Rughoo Nath Narain MuIIo and another.Defendants. 

[ ■ 25 W. R. 816.] 

Declaratory decree—Conscquaitial relief—Act VJIJ of IbOli, a. 16- 
Jurisdiction of Civil Courts. 

J granted a lease of his entire property to the plaintiff lor a ticriii of years, with power to 
enhance the rents and make settlonicnts. Immediately after .1 executed a poltah in favour of 
21, covering a portion of the same estate, whereby ii'.s rent was to remain unchanged for a 
period conterminous with the plaiiitifT's lease. In a suit by the plaintiff against B and .l’.y 
representative to have the pottah sot aside, it was objected that, inasmuch as the deed had 
not been as yet set up against the plaintiff, tior any injury shown to have iHien occasioned to 
him thereby, he had no cause of action: lield that the suit was maiiitainabli*. 

In laying down the rule that ‘ ‘ a doelaratory decree caiiuot bo made, unless there be a right 
to consequential relief," the Privy Council did not intend to deny to the Courts of this country 
the power to grant decrees in any case in which, independently of the provisions of Act VIll of 
1JB59, s. 15, they had the power to gniiit a decree. This power is generally thesiuuc as that of 
the Court of Chancery in Plnglaiid. 

Suit to set aside a fxittaii, dated the 1st Srabun 1280 (loth July 1873), 
executed by the late Raja Bikramajit Mulla, xaibPindar, in lavour of Sumop 
Mahto, the first defendant. 

C«7} The plaintiff was a creditor of the late Rajah, who, in order to pay 
off his debts from the income of the estate, gave a lease of his entire property 
to the plaintiff for a term of fourteen years, commencing with the year 1280 
(1873). The lease was dated the 22nd February 1872, and the jama fixed in it 
was Rs. 35,000. This documunt, among other conditions, contained stipulations 
to the foUdWing effect:—That the Rajah should have the jama fixed in the lease 
tested by mukahutla, or reference to ryots, within six months from the date 
thereof; that the leasee should fiossess the power of enhancing the rents, and 
the enhanced amount should he appropriated by him as his profit; and that, 
during the term of the lease, he should havb authority as complete us the Rajah 
himself to make settlements in the isamindari, the only qUalifioatlon being 
that such settlements should not be injurious to the reversionary interest of 
the xamindar. 

* Special Appeal No. 385 of 1876, against a decree of the Judge of Zilla Midiiapore, dated 
the 26th If'ebruary 1876, reversing a decree of the Ofiiciating Munsiff of that district, dated 
Std September 1875. 
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Subsequently on the Ist Srabun 1280 (15th July 1873), that is, after the 
lease had been several roonths in force, the Bajah granted to the first defendant, 
Suroop Mahto, the pottah which was sought to be set aside in this suit. The 
pottah in question recited that the subject-matter of the grant was formerly in 
the possession of the defendant under what was called a mondullee (the posi¬ 
tion of a nwndiil on this estate was stated to be that he oolleoted the rents 
from the ryots, and paid the landlord the, rate fixed by the pottah, taking all the 
risk of collection ui)on himself), settlement: and that, owing to the condition 
for adjustment of jama contained in the plaintiff’s lease, a fresh mondullee jote 
settlement was granted to the defendant on an enhanced nialguzari, which should 
not be liable to further enhancement during the entire term of the pottah 
extending from 1280 to 1294 (1873 - 1887). Tlie Bajah subsequently granted 
pottahs of a similar character to other parties covering the entire estate. 

The plaintiff instituted the present suit against the second defendant 
(called the minor defendant in the judgment of the High Court), the grandson 
and representative of the late Bajah, and Suroop Malito, to liave the pottah set 
aside, alleging that it was executed collusively in detriment of his interests, 
and that the Bajah had no power to make any settlement during the [458] 
continuance of the lease by whicli the malguzari of the first defendant was made 
invariable, and not lialde to enhancement by the plaintiff during the entire 
period of tlie ijara.. 

The first defendant pleaded, inter alin, tliat the plaint disclosed no cause of 
action ; that inasmuch as there was no express allegation in it regarding the 
nature and extent of the loss incurred by the plaintiff, the suit was not main¬ 
tainable ; and tiiat the jjottah was granted in pursuance of tiie condition for 
adjustment in the lease. 

f)n behalf of the niinoi’ defendant, Mr. Harrison, the Collector, representing 
the Court of Wards, submitted tlie matter to the Court, saying in his written 
statement, that, " if the pottalis granted to the ryot and jote monduls be held 
by the Court as contrary to the conditions of the lease, and be on that account 
set aside, I have no objection thereto.” 

The Munsiff found that the pottah was executed after the period within 
which the jama stated in tlie lease should have been tested by reference to 
ryots ; that the grant of J;he pottah was no adjustment as understood by the 
parCies; that the Bajah, finding that the mofussil collections were loss than 
the jama fixed in the lease, entered into a collusive arrangement with his prin¬ 
cipal ryots, whereby, in consideration of their rents remaining unchanged for 
fifteen years, they undertook to take iiottahs from him at a nominally higher 
rent: and that the pottq>h in (luostion, if lield valid, would nullify the terms of 
the lease. The Munsiff accordingly decreed the plaintiff’s suit. 

The minor defendant ajipealed to the District Judge, making the first 
defendant, who did not ajiiieal, a respondent. The lower Appellat Court set 
aside the Munsiff’s decree and dismissed the plaintiff’s suit, holding that the 
iwttahs were granted in conformity with the jxiwers reserved to the Bajah by 
the lease, and that the plaintiff w-as^ljound to prove some substantial injury in 
order to maintain his action. 

The plaintiff preferred a sjiecial appeal to the High Court, making both 
the defendants special respondents. 

Mr. Woodroffe (Babiws bhmoanu Chum Vuti and Bash Behary Ghose with 
him) for the Appellant. 
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[459] Thu Advooa£e>General, Olliciating (Mr Paul) and the Legal Bemem- 
brancer (Mr. bell), (the Senior Government Pleader, Baboo Anmda Pcrshad 
bauerjee, with them) for the minor Bespondent. 

Mr. IVoodroffe. —The Judge its wrong in holding that the plaintiff has no 
cause of action. The Bajah, after he had executed the lease, bad no ))Ower 
to make any settlement with his ryots. By the lease all such power was made 
over to the plaintiff. By the new settlements, the rents of the ryots have 
been made invariable, and not liable to enhancement for a period covering the 
term of the lease; the effect of which is to nullify the terms of the lease, 
authori;sing him to enhance the rents. The plaintiff is entitled to maintain 
this suit, to have the pottah set aside and declared >iidl and void as against 
him without proving special damage : Story’s Bq. Jur., j G9H. Distinct conse¬ 
quential relief is prayed for, and, therefore, under the Privy Council rulings 
and the High Court decisions, the suit is maintainable. The following cases 
were cited ;— btntnathoo Moothoo Vijia Uagoonadah v. JJorasimja Teoar (16 
H. L. B., 83 ; S.C., L. E., 2 Ind. App., 169), Thakoor Dam Tawairy v. Dawal) 
byed All llnssam Khan (13 B. L. B., 427 S.C., L. B.. 1 Ind. .\pp., 192), and 

Joy Narain ihrea v. (heesh Chivnder Mytce [15 B. L. B., 172 (?i)i. 

The Legal Beniemhruncer for the respondent.—The present suit is not 
maintainable ; the plaintiff does not allege that any injury has as yet occurred 
to him, and therefore until the deed is sot up against him or any actual damage 
is suffered by him, he has no cause of action. If the Bajah had no power to 
grant the pottah, it is a nullity. No person cun derive any benefit from it. 
If it is void ipso facto, w'hat is the suit for, and W'hat is the cause of action ? 
But as a matter of fact, the pottah was granted in compliance with the terms 
for adjustment contained in the lease. The Bajah no doubt had not the power 
to make new settlements ; but tliis is not a iiev! settlement. It was an arrange¬ 
ment really for the benefit of the lessee, and for the purpose of testing the 
[460] mofussil collections. The pottah must, therefore, be held good. The 
plaintiff pi-ays for a simple declaratory decree, imd therefore his suit is not 
maintainable— Sreenarnin Mitter v. Sreemutly Kishen Soondery Dassee (11 B. L. 
B., 171), Thakoor Veen Teicarry v, Nawah Syed Ah Hossain Khan (13 B. L. B., 
427 ; S.C., L. B., 1 Ind. App., 192), Slrimalhou Moothoo Vijia Ragnonodah v. 
Dorasitiga Tevnr (15 B. L. B., 83 ; S.C., L. B., 2 Ind. Apj)., 169), and badai Ah 
Khan v. Khajeh Abdool Gunny (11 B. L. B., 203). ^ 

Mr. Woodroffc, in reply, cited the following cases :— flou'r v. O'Flaharty 
(9 Jr. Chan. Bep., 119), Raja Nihiioney Sing Deo Bahadoor v. Kaler Churn 
Bhuttacharjee (14 B. L. B., 382 ; s.c., L. B., 2 Ind. .\pp., 83), bimkJan Ah v. 
Khonkar Ahdur Kuhnia {6 B. L. B., 154), Maharajah Rajiiiidcr Kishvnir Sing 
bahadoor v. bheopursnn Misser (10 Moore’s 1. A., 438), and Kaniala Nairken v. 
Pitchacootty Chetty (10 Moore’s I. A., 386). 

The Judgment of the Court was delivered by 

Mavkbyt J. (who, after shortly stating the facts, continued):—There can 
be no doubt whatever that under the ijara the plaintiff from the time the ijara 
term commenced, and whilst that term lasted, was, and is, the only person 
capable of granting a valid lease to tenants, or making any valid arrangement as 
to the collection of rents. The zamindar has granted to the plaintiff for 
fourteen years his mmindari, “together with the rights.” There is nothing 
to show that the /amindar intended to retain to himself the power of 
making any settlements with the tenants or the monduls during the term ; 
on the contrary, it is expressly said ;—" You have during the term power as 
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complete as my ov(rn to make settlements in the said zamindari,” the only 
qualification added being that these settlements shall not be injurious to the 
Bajah’s reversionary interest. It would require very clear words to qualify 
this express power, and there are no such words in the document. 

a 

[«H] I His Lordship then referred to the terms of the pottah, especially 
to the stipulation, whereby the first defendant’s rent was to remain unchanged 
during the existence of the lease, and oonfinuedj : —This is a stipulation which 
the Bajah had no power whatsoever to make. Indeed, the Legal Bemem- 
brancer, who appeared in 'this Court for the minor defendant, has expressly 
aliandoned the right to interfere between the ijaradar and the tenants; and 
much unnecessary litigation might have been saved if this abandonment had 
been made earlier. 

It is, howevsr, argued Cor the minor defendant, that the late Bajah did 
not, by granting the lea.se, assume to exercise the power of making settlements 
with the tenants generally, but that by one of the clauses in tlie ijara lease, he 
was allowed six months to adjust the rent-roll, so as to show a mofussil jama 
of Bs. 85,000, and that, in pursuance of this understanding, the rent of the 
defendant, Suroop Mahto, was adjusted within the time specified, and that 
the pottah granted to this defendant merely embodies the terms of the 
adjustment. 

The answer to this is twofold. First, what is hero called the " adjust¬ 
ment ” did not in fact take place within the time s{>eciiied. The time specified 
in the ijara lease was the six months' interval between the execution of the 
ijara and its taking efl’ect. Secondly, the Munsif has found that what was 
done was not any adjustment of the old payment but the fixing of a new 
payment, and this finding remains undisturbed ; to which may be added that 
the clause, which this pottah contains prohibiting future enhancement, cannot 
possibly Ije called “ adjustment.” 

It was, however, said that, even if the Bajah had no power to make this 
settlement, either as /.amindar or under the clause of the ijara lease requiring 
him to show a mofussil jama of Bs. 35,000, still this suit would not lie; that, 
in this view, the pottah sought to be set aside was a nullity, that it had not 
yet i)eeu set up against the plaintiff, and that he had been in no way injured 
by it. • 

With regard to the question of injury, there is no finding in this case that 
the plaintiff has as yet suffered any actual injury for which he could have 
claimed compensation in the way of CM2] damages. But we entirely dissent 
from the argument on the part of the minor defendant, that the making of this 
pottkh was beneficial to the plaintiff, or that it was executed with the object 
that it should bo so. It is admitted now that the Bajah could not, at the end 
of the six months, show a rental of Bs. 35,000. By granting pottahs to the 
tenants, similar to the one in this case, he tried to raise the rental to the 
required amount, hoping thereby to escape the penalties which he incurred 
* under the ijara lease. There can be little doubt that he prevailed upon the 
tenants to accept this advance on the old rents by offering them some kind of 
advantageous provision in the i)ottah granted. In the present ease, the 
advantage held out to the tenant was that his rent should not be inoreMed 
during the term. We think the assertion contained in the pottah that it was 
granted for the purpose of effecting a mukabulla was a mere pretence and rather 
a shallow one. We think this is what is meant by collusion in the plaint, and 
that to that extent it is (as found by the Munsiff) established by the evidence. 
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It also seems to be'clear that, although the right to make settlements with 
the tenants after ijara term oommenoed is not now asserted on behalf of the 
minor defendant, the plaintiff, upon coming to know that pottahs had been 
granted after that time, had a right to treat such a proceeding as a violation of 
his rights under the ijara, which, in my opinion, in fact it was. On the other 
hand, it was never expressly admitted in tins case that this pottah was a 
nullity, until the close of that argument in this Court. It was in the first 
instance submitted to the Court to say whether it was or was not a valid 
document, Subsequently this attitude was departed from, and the validity 
of the pottah was strenuously asserted and maintained. The grounds upon 
whioii its validity was maintained have now been overruled. 

Nor, as far as the minor was concerned, was any objection raised in the 
first Court to the suit being tried. On the contraiy, Mr. Harrison said, “ if 
the pottahs granted to the ryot and jote rnonduls he held by the Court as 
contrary to the conditions of the ijara pottah, and be on that account set 
aside, I have no objection thereto. But the ijara pottah, which has been 
[W31 granted to the plaintiff, is not an ordinary ticca ijara pottah, and it is, 
therefore, difficult to give a reasonable interpretation to it. 1, therefore, pray that 
the Court wdll be pleased to take into its consideration the undermentioned facts, 
in ascertaining what interpretation it is necessary to give to the plaintiff 's ijara 
pottah, in order to pass a judgment on the pottahs granted to tlie ryots and jote 
rnonduls.” In all probability Mr. Harrison thought it convenient for the minor 
that the question should be once for all determined. 

It is also admitted that a very large number of pottahs have been granted 
under circumstances similar to the present, the validity of all of which is in 
dispute and must he determined in some way or other. It is certainly desirable 
that the power of the Bajah to grant these pottahs should he discussed and 
determined before the plaintiff takes proceedings against the tenants. There is 
every probability that, when this point is finally decided in one case, it will not 
be again litigated. 

We advert to these circumstances to show that there are reasons why it is 
desirable to give in this suit a decree which will declare the rights of the 
plaintiff and the minor defendant resiieotively, and why it would be a hardship 
now to hold that the suit does not lie. We cannot, of course, give a decree, 
however desirable it may i)e in this particular case, if the law does not permit 
us to do so. ' 

It is now the settled law that, in the Courts of this country, ” adeclaratoiy 
decree cannot be made, unless there be a right to consequential relief capable of 
being had either in the same Court or in certain oases in some other Court”— 
Strimathoo Moothoo Vijia Itagootiadah v. Darasviga Tevar (15 B. L, B.,. 106). 
But in laying down tliis rule, we do not understand it to have been the intention 
of the Privy Council to deny to the Courts of this country the power to grant 
decrees in any case,in which, independently of the provisions contained in s. 15” 
of Act VIII of 1859, these Courts have power to grant a decree. It is, there¬ 
fore, necessary to see what that power is. Now, in this Court, the power is . 
generally the same as that of the Court of jC!hancery in England. That was the 
power of the Supreme Court, and it is [464] continued to this Court. And I 
do not think there is any valid ground for holding that the Courts of the mofussil 

* [Sec. 15 :—No .suit shall be open to objection on the ground that a merely declaratory 
.. decree or order is Honght thereby, and it shall be lawful for the 

Peclaratory suit. (3o„rt8 to make binding declarations of right, without 

granting onnsequontia) relief.] 
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have a jurisdiction in this respect different from or less than that of this Court. 
At any rate, in the absence of all special provision or authority upon the subject, 
it would be difficult to suggest any other guide than tlie practice of the Court 
of Chancery in England, and according to the best information we are able to 
obtain, the Court of Chancery in England would in such a case as this entertain 
the suit. The cases in the Privy Council also support this view. In the case 
of Thakoor Deen Tnoarryx. Nnimh Syed Ah Ilotmin Khan (13 B. L. R., 427 : 
S.C., L. R., 1 Ind. .\pp., 192), the plaintiff, alleging himself to be in possession, 
obtained a decree to set aside a (^eed executed by a deceased person in favour of 
the defendant. The plaintiff claimed to be the heir of the deceased ; the 
defendant, who was in possession, claimed to hold the property under the 
deed. The Privy Council say, “ the plaint prayed that the deed might be set 
aside, wliich is a prayer for substantive relief." In another recent case, the 
Privy Council said, speaking of the claim of tlie plaintiff in that suit, “ his requi¬ 
sition of a declaration of a mal title, by setting aside the false bmhmottra title 
alleged by the defendants, is really no more than this, that he should have his 
title, wliatever it was, as a zamindar, free from the allegation of the defendants 
that they had some other title. If he had applied to set aside a deed set up by 
the defendants impugning his ordinary title as xamindar, tiien relief might be 
granted to him hy cancelling that deed ; but he cannot obtain relief in the shape 
of merely setting aside an assertion, which for all that appears may have been 
merely by word of mouth " {Rajah Nihnoney Siw/h Deo v. Kalee Churn Bhutta- 
charjee (14 B. L. R., 382). 

In Maharajah Rajumlur Kishur Siny Dahadoor v. SheopursU7i Misser (10 
Moore’sl. A.,438), tlie Privy Council dealt with the case of a tenant of a portion of 
a xamindari who set U]) against the zamindar a holding different from that which 
was his true holding, and it seems to he considered that this was an interference 
witli the zamindar's possession for which a suit would lie. Their [488] Lord- 
ships say, “ if this tenure be not interposed between the zamindar and the culti¬ 
vators, the ordinary relation lietween him and them exists; but if it be inter¬ 
posed, the /amindar's general proprietai) title to the collections is gone, and in 
lieu of it he is simply entitled to some jama from the mesne proiirietors. It is 
obvious, then, that the assertion of such a title is a serious prejudice to a zamin- 
dar, and may materially interfere with the successful management of his 
zamindari. Such an intermediate tenure cuts off the possession, that is the 
zarnindar's title to the I'epts and profits immediately derived from the cultiva- 
tor5 ” (10 Moore’s I. A., 449). In the earlier case of Kama,la Naickenv. Pitcha- 
cootty Chetty (10 Moore’s 1. 386), the facts were somewhat similar to the 

present. A zamindar, after granting to the plaintiff a lease of his zamindari, 
issued notices to the tenants not to pay ttie rents to the lessee. No other 
interference with the rights oi the lessee appears to have taken place, and no 
actual refusal to pay rent appears to have been alleged. The High Court gave 
a decree, declaring that the plaintiff was entitled to specific performance of 
the lease and to the possession and enjoyment of the zamindari under the 
terms of the lease. The Privy Council did not approve of the declaration as 
to the specific i.)erformance, but affirmed the rest of the decree. 

Those cases appear to us to jhstify this Court in making a decree in this 

case. 

The plaintiff has not asked for any injunction, though probably he might 
have done so. and only asks that the pottah should lie set aside as against him. 
We think a decree substantially to that effect may be made. The decree of the 
lower Appellate Court dismissing the suit will therefore be set aside, and, instead 
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thereof, there will be a 4^^ following form ;—that the pottah of 29th 

Srabun 1280 granted by the Bajah to the defendant No. 1 be as between the 
plaintiff and the defendants in this suic set aside, and the plaintiff declared 
entitled to the possession and enjoyment of the zamindari under the terms of 
the ijara lease of the 12th Falgoon 1279 the aforesaid pottah notwithstanding. 

Appeal dismissed. 

[4663 ORIGINAL GIVIL. 


The Hth September, 1H7G. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Macpherson. 


The Coringa Oil Company, Limited.Defendants 

versus 

Koegler and others.Plaintiffs. 


Contract Act (IX of 1872), s. 28—Agreement to refer to Arbitration—Suit 
for Damages for Breach of Co7itract—Sait for Specific Verformance 

of Contract to refer. 

A contract entered into between the plaintiffs and the defendants contained a clause, 
that “ in case of any dispute the same to be decided by two competent London brokers—one 
to be appointed by the buyers’ and the other by the sellers’ agents; such brokers’ decision to 
be final,” but did not provide that no action should be brought till such decision was prO' 
nounccd. Matter of dispute arising, the defendants refused to appoint an arbitrator. In a 
suit for damages for breach of the contract, held that the contract was not one of the nature 
referred to in s. 28, Act IX of 1872. That section only refers to contracts which wholly or 
partially prohibit the parties'absolutely from having recourse to a Court of law. The first 
exception in that section applies only to a class of contracts where the parties have agreed 
that no action shall be brought, until some question of amount has first been decided by the 
arbitrators. 

Setnble :—A suit will not lie to enforce an agreement to refer to arbitration, oven in the 
case referred to in the first exception to s. 28 of Act IX of 18J2. 

Appeal from a decision of Phear, J., dated Slst of May 1875, and a decision 
of Pontifbx, J., dated the 22nd of May 1876. 

The suit was one for damages for breach of contract. The facts are fully 
set forth in the report of the case before Phear, J., in the Court below (1. L. R., 

1 Cal., 42). The case first came on for settlement of issues, and an issue was 
raised as to whether the plaint disclosed any cause of action, which was decided 
in favour of the plaintiff. The ease was then heard before Pontifex, J., on the 
merits, and a decree given for the plaintiffs. The defendants appealed from 
both decisions, but the appeal from the latter decision was confined exclusively 
to the facts of the case, [467] and is therefore omitted from this report. The ‘ 
ground of appeal from the decision of PHEifR, J., was “ that such a contract, as 
is mentioned in Act IX of 1872, a. 28, Exception I, was proved to exist 
between the plaintiffs and the defendant company in respect of the subject of 
this suit, and that the existence of such a contract was and is by the said 
Act a bar to this suit." 

Mr. Evans and Mr. Macrae for the Appellants. 


I CAL.^0 
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Mr. limnsou and Mr. Jackson for tlio Kespondents. 

Mr. JJvans contorKled that tluj contract was one vvliich clearly came 
within s. 28 of .\ct JX of 1872, ' and fulfilled ail the requirements of Exception 
1 of that section, and tlierefore inasmuch as the present suit was not one for 
specific performance of the contract to refer, or for the recovery of the amount 
awarded, the only suits wliich hy tlie express words of the section could he 
brought in sucli a case, the suit wasjiarred. liy the express words of the 
Contract Act, the plaintiffs’ projier course was a suit for specific performance 
of the agreement to refer. ,The learned .ludge in tlie Court below holds that to 
bring an agreement within llxcoption I of s. 2H, the agreement must exclude 
the Courts in all res]iects oxcoj<t the matter vvhicli is the subject of the award, 
hut it is submitted tliis is not so ; iL amounts to saying that a case cannot come 
under the saving of Exception 1, unless it would but for the exception have 
come under the rule laid down in the original sts-tion : /. i'., this contract cannot 
come under the o.\ce])tion thougli within it, beeausoit does not contain a clause 
excluding the .lurisdiction of the Courts on matters other than the subject 
referreil to arbitration. It is sulimitted tliat tliis contract is not only not illegal 
but is a bar to the present suit. 


Mr. lirnnsim, for the respondent, relied on the judgment of the Court 
below, beginning at p. bO of the reiiort in I. L. K., 1 Cal. The contract does 
not come within s. 2H, because it does not contain a clau.se that the Courts shall 
be excluded in all inatteM's except wiiat is decided by the arbitrators. The 
contract must come witb.n the class of eontr.icts mentioned in the rule before 
tlie benelit of tlie exception can be taken ; C468] and, unless it comes strictly 
within tlie section, it should be held not to be within it at all, because it would 
leave the plaintiffs without any remedy, .as pointed out by Phkar, J. If they 
bad sued for specific performance it is dill'KiuIt to see, even if the action were 
maintainable, bow they could have obtained any practical relief. 


Mr. Marmp in rejily. — decree t(jr specific peifonnance of a contract to 
refer can be enforceri (see ss. 200, .‘126, .\et VIIf of 1859) ! by proceeding 


* [Si'c ’.JS -Kvi'ta iigri-i'iiu-iit liv wliioli party OiltcIc) ih restricted absolutely from 


.Agrofment-. m restriint 
of legal DnxH-cdiiigs \oul. 


fiifoiviiig his riglits under or m 
usual legal proct'fdiiigs in the 
limits till! tone witliiM which ho 
void to that oxtoiit. 


riispect of any contract by the 
ordinary tribunals, or which 
inav thus enforce his rights, is 


.Exception I.- 'Phis .lection shall not render illegal a eontriiet by which two or more 

persons agree that any dispute which iiia\ arise between them 
in respect of imv subject or class of subjects shall lie referred to 
. , _ arbitrnlioii, and that oiilv the iiniount .iwarded in such arbitra- 

thnt iiiay nisi'. shall be recoverahU' in respect of the dispute so referred. 


Saving of contract tii 
refer to arbitration dispute 


ir/ien vHi'/i n nmtract hus ix'en innde, asnii may be brouijhi for iIh xpecific /terformnnee ; and 
t/ it smt, ollipr than for xiu'U yxTific iwrfoimoure. or foi the lecorery of the amount m awarded, 
is broiufht by one party to xmb coiitiaet ayaue^t any other such jrnrty in respect of any subject 
ichich ttwy hare so agreed to refer, the e.nxieit(e of such contract shall be a bar to the suit. 


„ f . t Exception a.—Nor shall this section render illegal any 

baving o i.on .i < „i writing, bv which two or more persons agree to 

''>***' refer to arbitration any question between them which has already 

alroaay arisen. arisen, fir .itTcct an\ provision of anv law in force for the time 

being as to referonees to arhitration.] 

t [Sec. 200 ; —If the decree he for any spccitie niovc.tblc, or for the specific performance of 
any contract, or for the performance of any other particular act, it 
Decree for inovnahle sliall be enforced bv the seizure, if praeticabie, of the apeoifip 
property , perffirmancc of movoahlc, and the duliicry thereof to the party to whom it shall 
contract, or alternative. have been adjudged, or by imprisonment of the party against 

whom the decree is made or by attaching his property and keeping 
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against the defendants for contempt of the otcfer of the Court. The plaintilTs 
too might have sued for breach of the contract to refer. • But they have brought 
a suit which the Legislature has expressly prohibited. 

The following Judgments were delivered - 

• 

Garth, C.J, —The first point which we have to decide is that whioli was 
argued before Phear, J., in the Court below, and liis judgiiniiit upon wliich is 
reported in the January number of tlie Indian Law Koports (1. L. R., I Cal., 
page 47). 

« 

The defendant contends tliat the contract upon which tliis suit is founded 
is one of the class described in tiie 1st oxueption of s. of tlie Conti act Act, 
and, consequently, tiiat as the disjiuto which has arisen between him and the 
plaintifis remains undecided by arbitration, no suit can he hrouglit u]>on it, 
except for a specific performance of the agreement to refer. Certainly, as PHK.vU, 
J., very truly observes, the plaintifis, if this were so, would he in an unfortu¬ 
nate position, because the defendant lias distinetl\ refused to refer the dispute 
to arbitration ; and, as according to the iiresent law, no suit will lie to eonipel 
him to refer, tlio defendant, if he is right in his contention, may, l)\ his own 
hreacli of the contract, deprive the jilaintifi's of any remedy whatever. Happily 
for the interests of justice in the present case, we think it quite clear that 
Phear, J., is right, and that the contract is not one of those described in the 
28th section of the Contract Act. 

That section docs not ap))ly to contracts whicli merely contain a jirovi- 
sion for rofcrruuj diHimtoa La arhitration, hut to those wliieli wholly or 
partially prohibit the parties from having recourse to a [469j Court of law. 
If, fur instance, a contract were to contain a stipulation, t.hat> no action 
should be brought upon it, that sti[)ulatiou would, under the first part of 
s. 28, be void, liecause it would restrict both parties from enforcing 
their rights under the contract in the ordinary legal tribunals ; and so, if a 
contract were to contain a doulile stipulation, that any dispute between the 
jiarties should be settled by arbitration, and that neither party should enforce 
their rights under it in a Court of law, that wouUl be a valid stipulation, so 
far as regards its first Inanch : viz., tliat all disputes between the parties should 
be referred to arbitiabion, because that of itself would not have the effect of 

the sanio under utliichuKMil until furllier order of the Clonrl, oi le, Ijoth iiuj>iisonni-.'iit and 
uttaehnient, if uceessary ; or if altoriiativo dannige.s lie awirdcd, l)\ levvmg hin-li daniiigei in 
the mode liereinaftcr provided fi'r tin' (xei-utnui of a decree for niom N. 

Sec. 3'iC :—When any jHirsim or perM'ii^ ''hall hv m instriniienl in writ.mg agree that .iii\ 
differences between them or any ol tlieiii >.111111 he referred to the 
Agrocmeut of parties arbitration of iiny person or jier.soiis named m the agieeineiit or to 
to refer to arbitration he appointed b\ aiu Court h.iving juri'-diction* mthe matter to 
may befiled in the Court, which it relates, !iji]>li(i.itioii ina\ he made liy the jiarties thereto 

or any of them that (lie agreeiiieiil he filed in such Court. ( hi sueh 
.'ipplication being made, the Court shall direct such notice to be given to any of the parties 
to the agreeincnt, other than the applicants, as it may think necessary, re(|uirmg such 
partioH to show cause, within a tune to he specified, why the agreeincnt should not be tiled. 
The application shall tie written on .i stamp paper of one-fourth of the \aliic prescribed for 
plaints m suits, and shall he numbered and registered as a suit between some or one of the 
parties interested or claiming to lie interested aspliiiiitifls or phnntilT, and the others or other 
of them as defendants or defendant, if the applieaCioii have been presented bv all the. parties, 
or, if otherwise, between the applicant as plaintiff .inrl the other p.irtics as rlcfciidanls. 
If no sufficient cause he shown against the agroeini'iil, the agrei'inent shall be filed and an 

order of reference to arbitration .shall he made thereon. The several 
Provisions of t h i .s provisions of this chapter, so far as they an'not mconsistciit with 
chapter applicable. the tonns of aiu agreement so filed, shall he applie.ihle to all 

proceedings under an order of reference made by the Court and to 
the award of arbitration and to the euforceuieiit of such award.] 
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ousting the jurisdiotion of the Court, but the latter branch of the stipulation 
would be void, becau^p by that the jurisdiotion of the Court would be neces¬ 
sarily excluded. 

Then the Ist exception in the 28th section applies only to a class of con¬ 
tracts where [as in the cases of Scott v. Avery (5 H. L, C., 811) and Tredwen v. 
Holman (8 Jur., N. S., 1080; S.C. 1 H. & C., 72), cited by Pheab, J.] the parties 
have agreed that no aotipn shall be brought until some question of amount has 
first been decided by a reference ;.as, for instance, the amount of damage which 
the assured has sustained ip a marine or fire policy. Such an agreement does 
not exclude the jurisdiction of the Courts ; it only stays the plaintiff’s hand till 
some particular amount of money has been first ascertained by reference. 

Now it is clear that in this case the contract does not exclude the juris¬ 
diction of the Courts at all; it merely provides, as hundreds of commercial 
contracts provide, for a reference of disputes to arbitration, and it is perfectly 
clear law that such a clause does not oust the jurisdiction of the Courts. 

This api)eal will, therefore, be dismissed with costs on scale No. 2. 

Maopherson, J. —I see no reason to differ from PHEAB, J., in the con¬ 
clusions he arrived at on the point of law, and I agree in thinking the appeal 
should be dismissed with costs. 

Appeal dismissed. 

Attorney for the Appellants : Mr. Heckle, 

.Attorney for the Respondents : Mr. Pillar. 


NOTES. 

[ ENFORCEMENT OF AGREEMENT TO REFER TO ARBITRATION— 

The yocoud clause of the exception to the Indian Contract Act, 187'i, sec. 38, was 
repealed by the Specific Relief Act I of 1877, sec. 31, which contains this proviso ;— 

“ Save as provided by the Code of Civil Procedure no contract to refer a controversy to 
arbitration shall bo specifically enforced, but if any person who has made such a contract and 
has refused to perform it sues in respect of any nubject which be has contniicted to refer, the 
existence of such contract shall bar the suit. ” 

By section 21 of the Indian Arbitration Act IX of 1899 it is enacted :— 

“ In section 31 of the Specific Relief Act, 1877, after the words ‘ Code of Civil Procedure’ 
the words and figures ‘ and the *[ndi.iii Arbitration Act, 1899 ' shall be inserted, and for the 
words ‘ a controversy ’ the words ‘ present or future differences ’ shall bo substituted. ” 

See also sec. 3 thereof as rcgaiids cases where that Act applies. 

Bee bIso ,'1884) ^ Mad., 368, where the Court interfered on the ground of misconduct of 
the arbitratoi.] 
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^470] OETGINAL CIVIL. 

The 19th June, 1870 
Present; 

Mb. Justice Pontifex. 


Johurra Bibee 
versus 

Sreegopal Misser and" others. 


Hindu law — MHakshara — Widmo — Maintenance— Joint ancestral business— 
Debts incurred by Manager oj joint family tn trading. 

A joint family propnrty acquired and maintained by the profits of irado is subject to all 
the liabilities of that trade. 

Ratnlal Tltakursidaa v. Lakmicliand (1 Bom. K. G., App., 51, at p. 71) followed. 

This was a suit for a declaration, that the plaintitl as widow of one 
Monohur Lall was entitled to maintenance out of the rents and profits of a 
house, No. 13, Eoopchand Eoy’s Street, in Calcutta. For thespurposes of this 
report it may be assumed that the said Monohur Lall, together with his father 
Luohmeenarain and his uncle Hurrynarain, formed a Hindu joint family 
subject to the Mitakshara law. 

The house in question was acquired by Luohmeenarain, partly out of funds 
received by him from the estate of his father Chotai Lall, and partly out of the 
profits of a business for the sale of shawls, silks, and Benares piece-goods, 
which he carried on with money, portions of which were given him by his 
father, and portions received by him from his estate. Some time after the 
acquisition of the said house, Monohur Lall died, leaving the idaintifif, his 
father Luohmeenarain and his uncle Hurrynarain surviving him; and the 
plaintiff resided in the house until the year 1866 when Luchmeenaiain died 
and Hurrynarain took possession of the whole family estate including the house 
and the business. Disputes then arose between the plaintiff and Hurrynarain, 
and litigation ensued, but after some negotiation, it was agreed that she should 
continue to reside in the house, and that Hurrynarain should provide her with 
maintenance and money for the performance of her religious ceremonies, which 
he continued to do until April 1875. On 17th April 1875, Hurrynarain, having 
failed in the business, tiled his petition in the InsoWent Court, and the whole 
of his estate and effects [471] became vested in the Official Assignee. From 
that time the plaintiff received no maintenance, nor money for religious cere¬ 
monies. On 6th August 1875, the Official Assignee sold the house to Sreegopal 
Misser, who called on the plaintiff to remove from the house. . 

In the present suit, which was brought against the Official Assignee and 
Sreegopal, the plaintiff submitted that, as the widow of Monohur Lall, she was 
by Hindu law entitled to be maintained and supplied with money for religious 
ceremonies out of the property which belonged to the family; that the 
defendant Sreegopal Misser, purchased the house with full notice of the 
plaintiff's right to maintenance from the rents and profits thereof; and alleged 
that there was property in the hands of the Official Assignee forming part of 
the estate. She prayed that she might be declared entitled to maintenance out 
of the rents and profits of the house: or that it might be declared that she 
was, as the widow of Monohur Lall, entitled to be maintained and supplied 
with money for her religious ceremonies out of the estate in the hands of the 
Official Assignee ; that the amount of such maintenance might 1)6 fixed ; and 
that she might be declared entitled to have a suitable residence provided for her. 
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The Oftioial Aasi{?nee, in his’written sfeafeeraent, stated that Hurrynarain 
described himself in his»petition of insolvency as carrying on business in the 
name of Luohmeenarain and Hurrynarain as merchants, and that the sale and 
conveyance to Sreegopal Misser was of the right, title, and interest of Hurry- 
narain as vested in him. He submitted his right and interest in the suit to 
the decision of the Court. 

The defendant, Sreegopal Missel', stated that he had purchased the said 
house and premises, hut that he -liad never obtained possession thereof, and 
had instituted a suit with the object of obtaining such possession. 

The case came on for settlement of issues. 

Mr. liruiisoii and Mr. Boniwrjcc lor the plaintiff. 

Mr. KtsnnciUj and Mr. Ingmiu for the Official Assignee, 

Mr. Kviins and Mr. Miicgregor foi' the other defendant. 

[472] Mr. limiison.'-Uailor the Mitakshara law, a Hindu widow’s charge 
for maintenance is a charge on the estate of her deceased husband and on 
every jiart of it- - see linmchmuh-a Dikshil v. Savdrihai (1 Bom. II. C., A. C., 
73). This is not so however by the Bengal law, by which she only has sucli 
charge against one who takes the estate with notice of her claim—i). M. 
Bfuifiahati Duhi v. lumailul Mittrr (8 B. L. R., 225), MiiHsariiut Golab Koon- 
7pur V. Collixtor oj Bcnaren H Moore’s 1. A., 246), and Khcttramani Dasi v. 
Kanhiiuah Dos (2 B. L. K., .-X. C., 15). The last case was one where a widow 
sued her father-in-law for maintenances, and it was held under the law in 
Bengal that she was not entitled to it; but it is submitted it would ho different 
by Mitaksliara law, wliero the son is from his birth a co-sharer with his father. 
[PoNTIPIiX, J., roferrotl to Girdhiiret' Lull v. Kaitlo Lull (L. 14., 1 Ind. App., 
321 : S. C,, 14 B. Ij. R., 187) as to the power of alienation of a father as 
against his sons by Mitakshara law. Why sliould the widow have a greater 
right to complain of alienation than her husband : he would be hound by it.J 
In this case, the plaintiff uileges it was alienated and purchased with notice 
of her claim. 

\h to her riglit to I'csidonce, the case of Mamjala Debt v. Diniiiutlh Bose 
(4 13. L. R., O. C., 72), decides that in her favour. IPONTIPE.X, J. —That 
would not bo to the (‘xclusion of Ilun ynarain ; if thmo were only room for him 
and his family, she would have no right of residence in the family dwelling- 
house.) In that case, she woidd probably bo entitled to maintenance to enable 
her to reside elsewhere. It is submitted the plaintiff’hero is at least entitled 
to an in(iuiry as to hei' maintenance and residence. 

Mr. Kciitieih/ for the Official .Assignee.—In a joint family governed by 
Mitakshara lavv.noone has any ri^bt toadofinite share; it isakind of corporation. 
Right to maintenance is subject to the ordinary obligations of the joint family. 
In this case, the insolvent was carrying on an ancestral family business on 
behalf of the joint family, and if it bocarno indebted, he had a right to pledge the 
credit of the family to pay tlio debts— Jiamlal [473] Thakiinidas v. Lakmtchand 
(1 Bom. H. C., App., 51, at p. 71). • A widow cannot have a greater right than 
her husband would have liad, or bo in a better position than one who on a parti¬ 
tion would be entitled to a share of the property. Even admitting her right to 
reasonable maintenance, there is, by the justifiable conduct of the manager of 
the family, no property out of which she can be maintained. Her credit to the 
amount of her claim was pletiged to carry on the business. If she has such a 
right, she can come in as a creditor and prove her claim in the usual way. 
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Mr. Evans for th^ defendant Sreegopal Misser,—There h no cause of 
aetion against the purchaser. The plaintiff, as a member of the joint family, 
would be liable for the losses, just as she would l)e entitled to liotiefit by its 
gains ; her maintenance would increase with any increase of the business. If 
the trading debts of the business increase, so that the business fails, she will 
have no claim to maintenance, not at any rate in priority to the debts; she 
admits that but for this business she would have no maintenance. If the debts 
are improperly incurred, the Court might say the alienation should not l)e valid, 
or tlie debts should not be paid, but not in su(fli a case as this. As to residence, 
the case of Mungala Dehi v. Dnuuiath Bosr (4 1). 1j. R., O. C., 72) does not 
lay down that the widow is absolutely, and in all circumstances, entitled to 
reside in the family dwelling-house. 

Mr. Branson in reply.—The maintenance of a Hindu widow by Mitakshar;. 
law would not bo liable to variation with tiio increase or decrease of the family 
business. She is not part of the joint family so as to entitle her to any 
increase. She is only entitled to that share which her husband would have 
had a right to on partition : she is to that amount a creditor of the estate. 
Under Mitakshara law, the widow caimnt obtain a pai tition when she sees her 
rights endangered as she can by the Bengal law. She is entitled to mainte¬ 
nance notwithstanding alienation--//rmi haU v. Mnssamnt lunisillah (2 .Agra 
H. C., 42). 

[474] Pontifez, J.- -The |)]aintifV in this case is the widow of Monohur 
Lall, who'died in the lifetime of his fatlier rjiiohnieenarain Kiipjioor Khettry. 
Luchmeenarain left a brother loiiit in estate, llurrynarain Kiipjtoor Khettry, 
who subsequently became insohont. The paities wore, and are, governed by 
the Mitakshara law'. 

The plaintiff claims that, as the widow of Monofiur Lall, she has a right 
to be maintained and supplied with money foi’ the performance of her religious 
ceremonies out of the rentij and profits of the house, No. 13, Roopchand Roy's 
Street, in Calcutta, as property wliich heloiiged to the joint family, and tliat 
any interest which passed to the Official .Assignee as reiiresonting llurrynarain, 
the surviving member of the joint family, passed subject to such rights. A great 
many cases have been cited in support of the proposition, that a widow has 
what is called a lien for maintenance on the joint estate and particularly in a 
Mitakshara family'. It is not necessary for me to give^ny opinion on the ordinary- 
case, w'here the surviving members of a joint family contract to convey w-itlioiit 
reserving the widow’s rights, for in my opinion the present is a special ca.so 
which does not fall within the ordinary rule. The plaintiff, in her plaint, 
admits that the property', out of w'hich slie claims maintenance, w'us acquired 
by her father-in-law, partly by money supplied to him by his father, and partly 
out of the profits of a business for the sale of shawds, silks, and Renares piece- 
goods which he carried on with moneys, portions of which were given tO' liim 
by his father, and portions received by him from fiis estate. In mv ojiinlon, 
the business established and carried on with moneys so <lerived must be 
treated as a joint family business, and in fact the insolvent was carrying on 
such business at the date of his insolvency'jas appears by the w-ritten statement 
of the Official Assignee. 

It was in respect of his debts incurred in such business that llurrynarain 
was adjudicated insolvent. And it w'as not alleged that any of the debts were 
inourr^ improperly, or otherwise than in the due course of business. The 
debts of the family business became greater than could be provided for by 
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the insolvent or the joint family property, and the insolvent aooord-C47d] 
ingly filed his petition. It seems to me that the law is correctly laid down 
in the case of Bamtkl Thakursidas v. Lakmichand (1 Bom. H. C., App., 
51, at p. 71), that persons carrying on a family business in the profits of which 
all the members of the family would participate must have authority to pledge 
the joint family property and credit for the ordinary purposes of the business. 
And, therefore, that debts honestly incurred in carrying on such business must 
override the rights of all members of the*joint family in property acquired with 
funds derived from the joint business. In other words, it seems to me that 
those who claim to participate in the benefits must also be subject to the 
liabilities of the joint business, and by the plaintiff’s own admission, the joint 
family title to the house, in respect of which she claims, would not have 
existed, except for the profits of the business. I had some difficulty at first in 
seeing how the house could vest in the Official Assignee without being subject 
to the claim of the plaintiff; hut the debts being joint business debts and as 
such, debts for which business creditors could have attached the property, the 
whole interest in the property vested in my opinion in the Official Assignee ; for 
the proooedinfs in insolvency are in fact substituted for separate suits by 
creditors. In this case, the property was put up for sale by the Official 
Assignee, subject to the plaintiff’s right (if any) to maintenance, and was so 
conveyed. The effect of such conveyance is, that tl>e purchaser took only such 
estate as the Official Assignee could give, hut if the plaintiff had no right the 
purchaser would take an absolute estate. In my opinion, the plaintiff, under 
the circumstances of this case, has no right as against joint creditors to main¬ 
tenance or residence, out of or in the house in question, and as the plaint is 
confined to this particular house, there is no case made for any further enquiry. 
At all events, the enquiry can’t be made in this suit against the present defen¬ 
dants, though there may be a right to an enquiry against the Official Assignee 
separately. I am, however, of opinion that the plaintiff has no claim which 
can be enforced against any part of the joint estate, until after payment of 
the [176] joint trade debts. The Official Assignee must have his costs out of 
the estate of tlie insolvent, and Mr. Kvans’ client must have his costs from 
the plaintiff. 

Suit dismissed. 

Attorney for the Plaintiff : Baboo Joykisseu Gangooly. 

Attorneys for the Official Assignee: Messrs. Dignam and Robinson. 

Attorney for the other defendant: Mr. Carapiel. 


NOTEB. 

[KIHDU FAMILY BUSINEBS- 

1. Minor's interest in faniil> business will be bound, but not those properties which he 
■eparately acquires:— (1908) 89 AH.. 176 : 4 A. L. J. 94 ; (1907) A. W. N., 13. 

3. Minor not personally bound, but hjs interest will be ;— (1878) S Oal., 788. 

3. How far member is personally liable (1^8) 82 Had., 186; (1901) 88 Mad., 119 
(1901) 3 Bom. L. R., 144 ; (1902) 27 Bom., 157 ; (1907) 9 Bom. L. B„ 1289. 

4. Where not an ancestral business (1877) 8 Cal., 808, at 510. 

6. Power to pledge the family properties for a joint debt in the course of the business* 

(1898) 80 Gal , 188. 
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6 . Liability of th^ firm on a pro-note when its credit is pledged whether in the coarse of 
the firm’s business or not:— (1908) 10 Bom. L. R. 668 aflirincd,in (1909) 11 Bom. L. R. 268. 

7. The rule of liability holds oven in respect of Dayabhaga families running a family 
business:— (1880) 8 Oal. 792. 

8 . As regards limitation in respect of the joint liability -Sec (1889) 12 C&l. 389. 

9. Effect of insolvency on the family bnsiness:—See (1898) 21 Bom. 208. 

10. Reversioners are bound by debts incurred by the widow in the course of bu.siness 
descending from the husband :—(1901) 26 Bom. 206,' F B.] 


[1 Cal. 476] 

APPELLATE CIVIL. 


The ’31st Auqust, IS/O. 

Present; 

Sir Richard Garth, Kt., Chief Justice, and Mr. .Ujstice Macpherson. 

Sib Cliundoi' Mullick 
versus 

Kisson Dyal Opadhya and another. 

Small Cause Court Act (TX of 1860), s. t'-i — Pow<t to restore case 
struck off for default in appearance. 

A Court of Small Causes, constituted under Act IX of 1850, can, during the same day, and 
at the same sitting of the Court, ex parte restore a cause once struck out under s. 42, though 
the order for striking off may have boon duly recorded. In sucli a case, it would lie open to 
the defendant to apply to set aside such ex parte order, and the suiricicncy of the grounds (,f 
the application would be a question for the discretion of the Judge. 

The following case was roforrecl to tho High Court, under s. 7, Act XXVI 
of 1864, by the first Judge of the Small Cause Court, Calcutta :— 

“ On the 8tli of February 1876, tlie plaintiff instituted a suit against the 
defendants in this Court, to recover Rs. 1,000 due on a balance of account for 
goods sold and delivered, tho plaintiff abandoning all excess. Tho summons 
was returnable on the 15th of February 1H7C>. On*the 15th of February 1876, 
the cause was called on in due course and adjourned by mo—there being no 
time to hear it on that day—to the 6tfi of March 1876. On the 6th of March 
1876, the cause was again called on in due course, but as neither tho plaintiff 
nor any one on his behalf apjxsared, I ordered the case to bo struck [477] out, 
acting under s. 42’*' of Act IX of 1850. A fow minutes after I had so ordered the 
cause to be struck out, Mr. C. F. Pittar, who had appeared as the plaintiff’s 

•£ 800 . 42 ;—If upon the day of the return of any summons, or at any continuation or 
adjournment of tho said Court, or of the cause for which the said summons shall have been 
issued, the plaintifi shall not appear, tho cause shall be struck out; and if he shall appear, but 
shall not make proof of his demand to tho satisfaction of tho Court, the Judges may non-suit 
the plaintifi or give judgment for tho defendant; and, in either case, where the defendant 
shall appear and shall not admit the demand, may award to tho defendant, by way of costs 
and satisfaction for his trouble and attendance, such sum as they, in their discretion, abpR 
think fit; and such sum shall bo recoverable from the plaintifi by such ways and means as 
any debt or damage ordered to be paid by the same Court can be recovered ; provided always, 
l^at if the plaintifi shall not appear when called upon, and the defendant, or some one duly 
authorized on his behalf, shall appear, and admit tho cause of action to tho full amount 
claimed, and pay the fees payable in the first instance by tho plaintifi, tho Court, if it shall 
think fit, may proceed to give judgment, ns if tho plaintifi had appeared.] 
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attorney on the first day the cause was called on, made an appHoation to me to 
restore the cause; and having satisfied me that the absence both of the plaintifiT 
and of himself had arisen from a reasonable mistake, I ordered the cause to be 
restored, and also ordered a fresh summons to issue, on payment of full costs, 
returnable «on the 20th of March 1876. At the time Mr. Pittar made his 
application, the pleader of the defendants was not present, and the order for 
striking out had been entered on the record as follows :—‘ Plaintiff absent ; 
second defendant with pleader present ; struck off.’ This order had been 
initialled by the clerk, but not signed by me, though, it would, in due course, 
have been duly authenticated by me under s. 81’“' of Act IX of 1850. ^ On the 
20th of March 187G, on the cause being called on, and before the plaintiff had 
gone into any evidence, Mr. Arrikiel, who appeared as the pleader of one of the 
defendants, objected to my right to hear the cause, on the ground that, when 
once a cause has been struck out, the Court has no power to restore it. 

“ I am of opinion that the objection is fatal to the plaintiff, for though it 
seems that some Judges of this Court have, on several occasions, restored 
causes previously struck out, other Judges again have refused, on the ground 
that they have no power so to do. 

“Section 37t of Act TX of 1850 gives this Court power to try in a summary 
way, and give judgment in cases wheretheplaintiff appears and the defendant also 
appears and answers ; and s. 42 of the same Act, which is a repetition of 9 & 
10 Viet., c. 95, 8. 79 (County Courts Act, 1846) gives the Court power to 
strike out the cause wliere the plaintiff shall not appear, and also to non-suit 
the plaintiff if he shall fail to prove his detnand, and give judgment for the 
defendant; but no express power is given to this Court to restore a cause when 
struck out. 

“ But it has been argued that s. 41 i of Act IX of 1850, which gives the 
Judges of this Court power to make rules for i-egu-ClTSjlating the practice and 
proceedings of the Court, also gives this Court iwwer in any case not expressly 
provid<«l for by the Act, or by the said rules, to adopt and apply the g^eral 
principles of practice in tlie Supreme Court, that is to say, the High Court, 

• tSw. 81:—The Clerk of ovorj- Court holdon under this Act shall cause a record of all 
summonses, and of all orders, and of all judgments and executions, and returns thereto, and 
of aU fines, and of all other pro(jpcidiugs of the Court, to bo fairly entered, from time to time, 
in a^ook or books Iwlongirig to the Court, which .shall bo kept at the Office of the Court; and 
shall be duly authenticated by one or more of the Judges ; and such entries in the a«fid book 
or books or a copy thereof bearing the .seal of tho Court, and purporting to be and 

certified as a true copy by tho Clerk of the Court, shall be admitted in all Courts and places 
as evidence of such entries, and of tho proceedings referred to by such entry or entries, mne 
of the rognlaritj of such proceedings, without any further proof.] ’ 

t ISec. 37 Tho Judges of the Court shall bo empowered to determine all questions as 
well of fact as of law or equity, as administered in the Supreme Court, in ail cases which 
they have authority to try.] 

t [Sec. 41T'ho Judges of each Court, holden under this Act, subject to the approval of 
the Judges of the Supreme Court, shall hixve power to make and issue all the generid i^s toe 
regulating the practice and proceedings of the Court, and also to frame forma for every pto- 
oeedingin the Court for which they sBall think it necessary that a form be provided, 
and also for keeping all books, entries, and accounts to bo kept by the Clerk of the Goiut. 
and, from time to time, to alter any such rule or form; and the rules so made and 
the forms so framed, shall be observed and used in the Court of that Presidency and shall ha 
sent to the Saprerae Court for approval, but shall be of force untU disapprove ; and inanv 
ease, mot expressly provided for herein, or by tho said rules, tho general principles of peaetkM 
in the Supreme Court may be adopted and applied at the discretion of the Jud^. to aciiou 
and proceedings in their Court.] * 
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to actions and proceedings in this Court. Further, that by s. llO'^of the Code 
of Civil Procedure, the High Court has power under tlpit section, even after it 
has dismissed a suit, to issue a fresh summons on the plaint already filed—in 
other words, to restore the case. The Code of Civil Procedure, however, with 
the exception of four sections (which do not include s. 110), especially extended 
under the provisions of s. 16t of Act XXVI of 1864, is not applicable to this 
Court, so that, if I were to act under that section, 1 should in effect be extend¬ 
ing to the Court a section of a Code which is clearly not applicable to it. Under 
any circumstances, I think it a question more’ of procedure than practice, and 
holding such an opinion it is clear that s. 41 of Ao6 IX of 1850 would not be 
applicable to the present question. 

“ There is a case, however, of Joiies v, JoncH (5 D. &L., 628 ; S.C., i Cox 
& Macrae's C. C. Cases, 92), in which CoLKlilDGE,says :—‘ I do not mean to 
say but that a Judge might alter his judgment on the same day during the sitting 
of the Court, but he can have no authority to alter it in his chambers and 
behind the back of the parties, after the Court has been broken up.’ But this 
is a mere dictum, and, indeed, would hardly apply to this casef where one of 
the parties was absent. I think, therefore, that when once an order of such a 
nature ^as been made and correctly recorded, this Court has no power to alter 
such order ex parte, unless authorized by the Act so to do. 

" I have been requested by the plaintiff’s attorney, under s. 7 I of Act 
XXVI of 1864, to reserve the following question for the opinion of the High 
Court ;— 

Whether a Court of Small Causes, constituted under Act IX of 1850, 
can, during the same day, at the same sitting of the Court, cx parte restore 
a cause once struck out under s. 42 of the same .-Xct, when the order of striking 
out has been made and correctly recorded.’ 

• [See. 110 ;—If, on the day fixed for the defendant to appear 
If neither party appear,' and answer, or any other day subsoqueiit thereto to which the 
suit to be dismissed with hearing of the »nit may he adjourned, neither party shall appear 
liberty to the ^laintifi to either in person or b}' a pleader when duly called upon by the 
bring a fresh suit. Court, the suit shall be dismissed. Whenever a suit is dismissed 

under the provisions of this section, the plaintiff shall lie at 
Or if HUfificient excuse for liberty to bring a fresh suit unless precluded by the rules for the 
non-appearance, a fresh limitation of actions, or if he shall within the period of thirty 
summons may be issued. days satisfy the Court that thefe was a sufficient excuse fqf his 

nou-apticarancc, the Court may issue a fresh summons uixin the 
plaint already filed.] 

t 15 •—The Local Covernmont may, with the s.iiiclioii of the froveruor-freiicral of 

India in Council, declare that the whole or any part or parts of 
Code of Civil Procedure the Code of Civil Procedure shall lie applicable to any Court held 
may be extended to Small under Act TX of 1H50, or under this Act; and the procedure 
Cause Courts. prescribed in the said Code, or the part or [larts thereof so 

declared to be applicable shall thereupon be the procedure followed 
in such Court. Provided that no right of appeal or review shall in any case be given by any 
declaration made under this section.] 

t CSoc. 7 :—In any cause of an amount cxci'.cding five hundred rupees, the Judges of the 
said Courts of Small Causes shall reserve any question of law or 
In what cases questions equity or any question as to the admission or rejection of any 
to be reserved for the evidence as to which they shall entertain any doubts, or which 
opinion of the High Court, they shall bo requested by either party to the suit to reserve, for 

the opinion of the High Court, and shall give judgment contin¬ 
gent upon the opinion of the said High Court, on a case which they shall thereupon be 
entitled to state to the said Conn. If only two Judges sit together and shall differ in opinion, 
the question on which they difier shall be so reserv^.] 
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C479] " My judgment, therefore, contingent on the opinion of the High 
Court on the above question, will be for the defendants. ” 

Mr. Macrae, for the Plaintiff, contended that even if the Judge could not, 
under s. 41, have adopted the portion of the Civil Procedure Code, s. 119,* under 
which a case of this kind might have been restored in the High Court, the 
Judge might have restored the case under s. 53 t of Act IX of 1850, by “ ordering 
a new trial; ’’ there would perhaps bo some doubt as to whether this section 
would apply to a case whicli had boon dismissed for default, as it might be said 
no actual trial had taken place. There is no express power in the Small Cause 
Court Act to restore cases. In a case under the corresponding section of the 
County Courts Act (9 & 10 Viet., c. 95, s. 89), it was hold that the County 
Court Judge had a discretionary power to grant a new trial, and that a rule of 
practice passed by the Judges, as to the exercise of that power, did not inter¬ 
fere with such discretion: In re Carter v. Smith (24 L. J., Q. B., 141). 
[Garth, C.J.—There is no doubt that cases are frequently restored in the 
County Courts. Macpherson, J.—Was there any default under s. 42 by the 
plaintiff ? It seems he did appear on the day the case was struck off.] That 
appears to he so, and, therefore, on a strict construction of the section, he 
might be neld to have made no default in appearing. The Judge says the case 
was a proper one to restore, if he had the power. [GARTH, C.J.—Would 
there not be an inherent power in the Court to correct a manifest injustice in a 
case like this by restoring the case ? (See Dec7i Dyal Paramamck v. Bam 
Coomar Chowdry, 9 W. R., 284.)] Refers to s. 41, Act IX of 1850. The 

* [See. 119 :—No appeal shall lie from a judgment passed 
ex parte against a defendant who has not appeared or from a 
judgment against a plaintiH by default for non-appearanoe. But 
in all cases in which judgment may be pa.ssed ex parte against a 
defendant, he niav apply within a reasonable time not exceeding 
thirty days after any process for enforcing the judgment has 
been executed, to the Court by which the judgment was passed, 
fur ,in order to set it aside ; and if it shall be proved to the 
satisfaction of the Court that the summons was not duly served, 
or that the defendant wa.s prevented by any sufficient cause 
from appearing when the suit was called on for hearing, the 
Court shall pass an order to set aside the judgment, and shall 
appoint a day for proceeding with the suit. In all cases of 
judgment against a plaintiff by default, he may apply, within 
thirty days from the date of the judgment, for an order to set it 
aside ; and if it shall he proved to the satisfaction of the Court 
that the plaintifl was prevented by any sufficient cause from 
appearing when the suit was called on for hearing, the Court 
shall pass an order to sot aside the judgment by default, and shall 
appoint a day for proceeding with the suit. But no judgment 
shall be set aside on any such application as aforesaid, unless 
notice thereof has been served on the opposite party. In all 
cases in which the Court shall pass an order under this section 
for sotting aside a judgment, the order shall be final; but in all 
appealable cases in which the Court shall reject the application, 
an appeal shall lie from the order of rejection to the tribunal to 
which the final decision in the suit would be apiiealablo, provided that the appeal be preferred 
within the time allowed for an appeal from such final decision, and be written upon stamp 
paper of the value proscribed for petitions teethe Court whore a stamp is required for petitions.] 

t [Sec. 58 Every order and judgment of any Court holden under this Act, except as 
herein provided, shall bo final and conclusive between the parties; but the Judges shall have 
power to non-suit the plaintiff, in every case in which satisfactory proof shall not lie given to 
them, entitling either the plaintiff or defendant to the judgment "of the Court; and nba.ll also 
in every case whatever, have the power, if they shall think fit, to order a now trial to bo had, 
upon such terms as they shall think reasonable, and in the meantime to stay the 
proceedings.] 


No appeal from judgment 
passed cx parte or by de¬ 
fault. 

When and how judgment 
ex-parte against a defen¬ 
dant may bo sot aside. 

When and how judgment 
by default against a plain¬ 
tiff may be set aside. 

No judgment to be sot 
aside without notice to 
opposite party. 

Order for sotting aside 
judgment shall be final. 

In appealabu. cases an 
appeal from order of re¬ 
jection. 

Proviso. 
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Small Cause Court, like a)l Courts, would have an inherent power to correct 
mistakes, but it is submitted that s. 53 would, on the widest construction that 
can be given to it, apply to any order made by the Judge, and therefore he was 
not debarred from restoring this case. 

No one appeared for the defendant. 

[180] The Opinion of the High Court was delivered by 

OaPth, C. J. —We are of opinion that a Coprt of Small Causes, constituted 
under Act IX of 1850, can, during the same day, and at the same sitting of the 
Court, ex parte restore a cause once struck out under s. 42, though the order for 
striking off may have been duly recorded. 

It is always, of course, open to the defendant in such a case to apply to 
the Court upon sufficient grounds to set aside the ex parte order ; and the 
sufficiency of such grounds would in each case be a question for the discretion 
of the Judge. 

The sum of Rs. 230, which has been brougiit into Court by the plaintiff 
in this case, will be refunded to him. 

Attorney for the Plaintiff : Mr. PtUar. 


325 




THE INDIAN LAW EEPOKTS, CALCUTTA SERIES, 
CONTAINING CASES DETERMINED BY THE 
HIGH COURT AT CALCUTTA AND BY. THE 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
ON APPEAL FROM THAT COURT AND FROM 
ALL OTHER COURTS IN BRITISH INDIA NOT 
SUBJECT TO ANY HIGH COURT. 

CALCUTTA-YOL, 11—1877. 

APPELLATE CIVIL. 

The 10th June, liiTC. 

Present: 

Mr. Justice Markby and Mb. Justice Mitteh. 


Baiudoyal Khan and others.Plaintiffs 

versus 

Ajoodhia Bam Khan and others.Defendants.* 


t [- 25 W. R. 425 ] 

Civil Procedure Code (Act VIII of 1859), s. HG, ch. 4 and 5, ss. 185, 189, 
and 141 — Amendment of plaint—Allegations of facts — Limitation — 

Act IX of 1871, s. 19 — Personal equity. 

In 1817 the ancestor of the plaintifis had obtained from the zamindar a maurasi istcnirari 
lease of a certain portion of his property. In 1837 the entire zamiiidari was put up to .sale for 
arrears of Government revenue,-and was purchased by (iuvcrumeiit as the highest bidder, who 
thereupon granted a lease for a term of twenty years to W. This revenue sale was never set 
aside; but in 1842 the Government restored the c.statc to the Rajah zamindar with all the 
prior incumbrances, but subject to his confirming the lease to II'. In 1844 the father of the 
plaintiffs brought a suit to recover possession of their tenure, but the suit was dismissed by 
j the Principal Sudder Amoen, on the ground that the right to sua had not accrued, and could 
only arise on the expiration of the lease to W. This judgment was reversed hv the SudJer 
Dewanny Adawlut, but was restored and aflirmod on apixial by the Judicial Conunitteo. In the 
meantime, and before the expiry of the lease to lY, owing to certain fraudulent tran.s:ictiiinh 
on the part of A , who had got into possession of the estate as the purchaser of the interests of 
certain mortgagees of the Rajah, the property was again put up to sale for arrears of Govern¬ 
ment revenue, and was purchased by M, a party to the transactions above incutioncd. The 
Rajah, however, succeeded in getting this sale reversed in 1880, .and obtained possession 
of his estate in 1871. In a C2] suit instituted on the 23rd October 1873 against the Rajah and 
certain other parties to whom he had granted a patni lease, the plaintiffs alleged that the sale 
of^l887 was sot aside by Government as illegal, and that consequently their tenure h.ad revived ; 
that the effect of the Principal Sudder Amccn’.s decisipn, confirmed by the Privy Council, was 
to postpone their right to obtain possession of their tenure, until after the expiration of the 
lease to IP; that when that lease expired, the property was in the possession of 3f, of thefrau- 
dulent character of whose title they had no knowledge ; and that their right to sue in the 
present case consequently arose only in 1871. The defence was that the plaint disclosed no 

* Regular Appeal, No. 808 of 1874, against a decree of the Judge of Eilla Midnaporc, dated 
the 25th of August 1674, 
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^■anpn of actioQ; that the cause of action, if any, was barred by the law of limitation ; and 
that the tenure was destroyed by the proceedings connected with the sale in 1837,,.which was 
never sot aside. The Judge held that the plaint disclosed a cause of action which ar<^ in 
1837, and that the suit was consequently barred. He accordingly dismissed the suit without 
taking any evidence. 

On appeal to the High Court, it was admitted on the part of the plaintifis that the sale of 
1837 was never set aside ; but it was contended that the restoration of the zamindari to the 
zamindar, “ with all the former incipniibranooB,” gave rise to an equity of a personal character 
against the Rajah and those tpking under him with notice of the plaintiffs’ title, to rratore 
the plaintiffs' tenure, which equity fastened upon him on his obtaining actual possession of 
the estate ; and that therefore the cause of action accrued only in 1871. On the part of the 
defendants, it was objected that the plaintiffs had no right to make a new case in appeal, and 
inasmuch as the equity which was now sought to bo fastened on the zamindar was never raised 
in the pleadings, it could not now he set up. Held that, under ss. 139* and 141t of the Civil 
rrocodure Code, the pLaintiffs might bo allowed to amend their case in any stage before a final 
decision ; and inasmuch as, if the plaintiffs’ case as so amended were proved, the suit would 
not bo barred, it was necessary for the determination of the question of limitation that the case 
should be remanded to the lower Court for trial. 

Smbfe.—Section 19 J of Act IX of 1871 is applicable only to those oases where the fraud 
is committed by the party against whom a right is sought to be enforced. 

Prom els. 4 and 5 of s. 2G § of act VITI of 1859, it would appear that, where whole estate 
bearing a name is sued for, the boundaries need not be given. 


• "rgec 139 ■ —At the first hearing of the suit the Court shall enquire and ascertain upon 
*’ ' ' what questions of law or fact the parties are at issue, and shall 

Framing of issues. thereupon proceed to frame and record the issues of law and fact 

on which the right decision of the case may depend. The Court may frame the issues from the # 
alioeations of fact which it collects from the oral examination of the parties or their pleaders, 
tiotwitbfitanding any difference between such allegations of fact and the allegations of fact 
contained in the written statements, if any, tendered by the parties or their pleaders.] 

t rSoc 141:_At any time beforo^c diMiision of the case, the Court may amend the issues * 

• or framdMditional issues on such terms as to it shall seem fit, * 
Amendment of issues. amcndinonts as may bo necessary for the purpose of 

Additional issues. determining the real question or controversy between the parties 

shall be so miido. ] 

t r Sec 19 : -When any person having a right to sue has, by moans of fraud, boon kept 
^ ^ ‘ ' " from the knowledge of such right or of the title on which 

Effect of fraud. founded ; ard whore any document necessary to establish such 

right has been fraudulently concealed, the time limited'for commencing a suit 
• (ffl) against the person gmlty of the fraud or accessory thereto, or ^ 

(b) against any person claiming through him otherwise than in good faith and for a " 
valuable consideration, 

shall be l oraputed from the tiiin, when the fraud first became known to the person 
iniuriously affected thereby, or in tlw case of a concealed document, when he first had the 
moans of producing it or eompolliug its production,] 

g Jgoo. 26, Cl. 4 :—When the claim is for any property other than money, its estimaced 
value. 

The following is an instance :— 


If the suit bo for an estate or for a share in an I'sUte paying revenue to Government— 
Possession of tlie estate or of share in the estate, called , situate in the Zillah 

. the sudder jurama of which is and estimated value 

the nlaintiff was dispossessed (o? forcibly or fraudulently dispossessed, if the case be so) 
n the ^ ; or to whi<^ the plaintiff became entitled by 

inheritance from (or by gift, purchase, or otherwise, as 

the case may be) on or about the day of 

m 5 _When the claim is for land or for any interest in land, the nature of the tenure or 

interest must be specified; and if the claim b<' for land forming part of a village or other known 
division or for a house, garden, or the like, its situation shall be de^ribed by the setting 
forth of boundaries, or in such other manner as may suffice for its identification.] 


t 
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Per MlirtSB, J. Qiuare. —YBiether, if the plaintiffs' case wore ostablished, their claim 
would not be saved from the operation of the Law of Limitation by s. 29,* Act 1 of 1846. 

Suit for possesBion in iatomrari maurasi right. 

The material allegations of fact contained in the plaint were as follows :— 
Chuni Lall Khan, the grandfather of the first four plaintiffs (called in the 
judgment of the High Court the [8] Khan plaintiffs), obtained in the year 
1817, from the zamindar whom the first defendant represented, a maurasi 
istermarari pottah of the lands to which the present suit related at a fixed 
rent of Bs. 2,250 per annum, under which lease he was in possession 
in 1837. In that year the zamindari was put up to sale for arrears of 
Government revenue, and was purchased by Government as the highest 
bidder for one rupee. The Government then granted an ijara pottah of 
the entire zamindari for twenty years to certain persons called in the judg¬ 
ment of the High Court the Watsons. The plaintiffs then proceeded to allege 
that, whilst their father was attempting to institute a suit for setting aside the 
aforesaid illegal auction sale, “ the Government, knowing that the auction sale 
was illegal and invalid, set it aside, relinquished its title under the purchase, 
and made over the zamindari to the zamindar with its previous iucumhranoes 
and settlements,” subject to an arrangement between the Government and the 
zamindar, that the latter should confirm the ijara granted hy the Government 
to the Watsons of that portion of the property w'hich was covered by the istem- 
rari pottah, and was called the jungle mohals. This happened in the year 1842. 
In conformity with this arrangement, the Bajah (the first defendant in this 
suit) granted to the Watsons, on the 7th June 1842, an ijara pottah for a term 
of twenty years, in confirmation of the ijara granted to them by the Government. 
In the year 1844, Sreemunto Lall Khan, the father of the Khan plaintiffs, 
instituted a suit in the Midnaporo Principal Sudder i\meen’B Court, for recovery 
of possession of his maurasi tenure. The Principal Budder Ameon, by his 
decision of the 17th November 1846, dismissed the plaintiffs' suit, holding that 
“ it appears from the records of the case, and the Bajah defendant's ikrar, t.c., 
answer, that the claim was ostablished, but the plaintiff was entitled to recover 
possession during the term of the ijara to the Watsons. The plaintiff should 
have instituted his suit for recovery of possession with damages on the exjury 
of the term of the ijara, and after the Bajah defendant had come to possession.” 
On appeal by Sreemunto Lall Khan, the Sudder Hewanny Adawlut reversed 
the decision of the Principal Sudder Ameen, and, on the IStli July [♦] 1818, 
gave him a decree, under which ho took possession (7 Sel. Bep,, 616). The 
Watsons thereupon preferred an appeal to the Privy Council, who reversed the 
decree of the Sudder Dowanny Adawlut, and restored that of the Principal 
Sudder Ameen, in consequence of which tlie Watsons ro-ontorod into possession 
ousting Sreemunto Lall Khan. The decree of the Privy Council was made 
on the 3rd February 1854 (5 Moore’s J. A., 447). Sreemunto Lall Khan died in 
1858. But as the effect of the Principal Sudder Ameen’s decision was to keep 
in abeyance the right of the Khan plaintiff's as the iioirs and representatives of 

* [Sec. 29 ;—And it is hereby enacted, tbiit excepting co-partners of estates under But- 
warrab who may have saved their shares from sale under sections 88 and 34, Regulation 
XIX, 1814, any recorded and unrecorded proprietor or co-partner who m,ay purchase in his 
own name or in the name of another the estate of which he is proprietor or co-partner, or 
who by re-purchase or otherwise, may recover possession of the said estate after it has been 
sold for arrears under this Act: and likewise any purchaser of an estate sold for other arrears 
or demands than those accruing upon itself, shall by such purchase acquire the estate subject 
to all its incumbrances existing at the time of sale and shall nut acquire any rights in 
respect to ryots and under-tenants which were not possessed by the previous proprietor at the 
time of the sale of the said estate.] 
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their father until the expiration of the Watson’u lease, they would have insti* 
tuted their suit on its" expiry on the 22nd July 1860, but were prevented by 
certain proceedings which arose out of a mortgage made in favour of certain 
parties called in the judgment of the High Court the Debs. The mortgagees 
had sold their right and title to one Mr. Abbott who took possession of the 
zamindari before the Khan plaintiffs’ right to institute the suit on the expiry 
of the Watson's lease had opened. The plaintiffs alleged that Abbott, having 
privately arranged to sell the zamindari to one McArthur, and to secure to the 
latter such a title as wpuld enable him to avoid all the incumbrances and 
settlements which had been made by the former zamindar, concluded with 
the latter with a view to deprive the plaintiffs and the Rajah defendant of their 
rights by means of fraud and artifice, and defaulted to pay the Government 
revenue, and fraudulently and illegally brought the zamindari to sale on the 
29th April 1848, when McArthur purchased it and took possession of the 
whole zamindari. As, however, Sreemunto Lall Khan and the Khan plaintiffs 
were ignorant of the above acts of collusion and fraud, by which the revenue 
sale in 1848 was brought about, they were unable to bring a suit for annul¬ 
ment of the above fraudulent auction sale ; and, as the zamindari was not in 
the khas possession of the Rajah defendant, they could not bring a suit for 
recovery of possession on the determination of tlie Watson’s lease. On the 
23rd April 1861, the Khan plaintiffs sold to Srinarain Bysack a moiety of 
their interest in the tenure, and let the other half in ijara to him. Srinarain By¬ 
sack m brought a suit against Sidhi Nazir Ally Khan, who had got into posses¬ 
sion of the property after McArthur, for ejectment in the Supreme Court. This 
suit was, however, withdrawn. Subsequently, on the 29th July 1871, Srinarain 
Bysack reconvoyed his entire interest to the Khan plaintiffs, who afterwards 
conveyed portions of their interest to the other plaintiffs. When tiie Rajah 
defendant became aware of the fraudulent character of the auction sale of the 
29th of April 1848, he instituted a suit in the District Court of Midnapore 
against Sidhi Nazfr Ally Khan and others, the parties then in possession, for 
recovery of the zamindari, and ultimately obtained a decree for possession, and 
mesne profits on the 29tli September 1866 by reversal of the sale. This 
decree was upheld by the High Court on the 4th September 1867. An appeal 
was preferred to the IVivy Council, but it was not prosecuted. In execution 
of the decree obtained by the Rajah defendant, ho finally got into possession 
of the zamindari on the llth of July 1871. The plaintiff's submitted that as 
the fraudulent revenue sale, in consequence of which they had been kept out 
of possession, and had been also unable to sue for recovery of possession, had 
been set aside, tiieir right and title had become valid as before ; and that, 
inasmuch as they were not aware of the fraud practised by Abbott and 
McArthur until the decree obtained by the Rajah, their cause of action accrued 
only when he obtained possession on the llth July 1871. 

The plaintiffs joined the other defendants in the suit, on the ground of 
their having taken a patni lease from the Rajah defendant with knowledge of 
the plaintiffs’ title. 

The Rajah and the lessee defendants filed separate written statements, 
setting out at great length the facts of their case. But the chief objections 
raised by way of defence, and with reference to which the case was argued in 
the Court below, as well as the High Court, were as follows :—(!) that the 
plaint disclosed no cause of action ; (2) that the suit was barred by limitation ; 
(3) that the revenue sale of 1837, and the consequent proceedings before the 
Collector by which it was confirmed, had the effect of destroying the plaintiff’s 
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tenure; (4) and that C6] the question in the suit was /v’.s jiulieala, havinj* l)een 
finally decided by the Privy Council in 1854. • 

The following were the material issues friinied by tlio Judge 

3. Were the plaintiffs entitled to obtain |)ossossi<)n utider their*lease in 
consequence of the Rajah’s lestoration to possession ? 9 Did tlie jdaint disclose 

any cause of action, and if so, when did it arise ? 10. Was the suit barred by 

limitation? 11. Whether or not the plaintin's'tcnure was (‘.\tiugui8hod by the 
revenue sale of 1837 and the proceedings conse(iuent thereto, and whether it 
could he revived otherwise than by a laweisal of the sale hv coin])eteat 
authority ? 12. Was not the quehtion fiiudly decided hv tlic decision of tlie 
Privy Council on the 3rd February IH,54 ? 

The Judge held that the plaint disclosed a sufiicicnt cause of action, but 
that it arose in 1837, and consequently tiio suit was barred b> limitation. He* 
accordingly dismissetl tlie suit vvitliout taking evidence. 

The plaintiffs ap])oalod to the Iligli Comt. 

Mr. Ketmedif (Baboos Avihica Churn liosr and Jihoijrnh (dtnudrr JJaiirricr) 
for the Ajipollants. 

Mr. Woodroffe and Mr. liotiurrirr for the Ra)ah Uosjiondent. 

The Advocate-General, OlTg. (Mr. 7'n///) and Mr. /wvoi.s (Mr. AUrn and 
Baboo Bhmvaiuj Churn Dull with tlu'in) for the licssee Respondents. 

Mr. Keum'dij. —The plaintiffs’ cause of action cloarK arose in 1871, 
when tlie Rajah obtained possession of Ins /.ainindari. The suit, therefore, is 
not barred by the law of limitation. The I’rincijial Kuddor ,\nuion expressly 
hold that the plaintiff's’ right to sue could only arise on the exjury of the 
Watson’s lease and when tlie Rajah sliould obtain possession of liis estate, and 
this decision was iqjheld by the Judicial Comniittoo (5 Moore's 1. .\. 447). 
The plaintiffs'right was therefore held in abeyance until 1H71. The moment 
the estate came hack into the hands of tlie Kajali, an equity fastened upon 
him to replace the plaintiffs in the possession which tlieir ancestor occui)iod 
previous to the revenue sale of 1837. This sale wuis not set aside in the 
sense of a reversal, as stated in the jilaint; and the proceedings m before 
the Collector by wliich the sale was conlinned had, no doubt, the 
effect of destroying tlie tenure. But the Governmoiit liad returned the estate 
to the Rajah with all its former incumbrances. The i>Taintilfs liavo, upon tire 
basis of the very ari-angemont by which the Rajah got liuck Ins zamindari, a 
personal equity against him. [Mr. \Vo<>dr,>j(}'r. No such (juestion is raised in 
the pleadings ; and it cannot lie now raised for the first time.l Tlie facts upon 
which our equity arises are sufficiently stated in the jilaint. (Tlio learned 
Counsel then stated the facts of the jdaintiffs' case substantially as in the 
plaint, witli this variation that, whilst in the jilaint it was alleged that the 
sale of 1837 was set aside as illegal, lie admitted that tliero was no reversal.) 
These facts show sufficiently wliat our eejuity is. The Princiiud Sudder Ainoon 
reserved leave to the plaintiffs to institute their suit after the expiration of the 
Watson's lease. [Mr. Woodroffe. — Any jirovision of the law of limitation 
notwithstanding?] Limitation does not rifh until the riglit arises; the 
plaintiffs' right to regain possession of their tenure was dependent upon the 
Rajah’s actual possession of the estate. The zamindari was restored to him 
by Government with all its prior incumbrances. It will* be seen from this 
condition that he did not get it back simply for his own benefit, and therefore 
there is an implied trust on the part of the Rajah to replace the plaintiff's in 
their former tenure—JCeec/i v. Saudford (1 White & Tudor’s L. C., 44). The 
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Irislj Equity caaes on the analogous question of a redemption by the tenant 
serve to illustrate th€f equity contended for in this case— Kent v. Roberts (3 Ir. 
Eq., Rep., 279), Jones v. Kearney (1 Drury & Warren, 134) and Nesbitt v. 
Tredinnick (1 Ball & B., 29). What was decided by the Privy Council in effect 
was thi^, that, immediately on the termination of the lease, the plaintiffs 
should be put back into possession of their tenure by the Rajah, but when the 
lease expired (i.e., in 1860), there was nobody to give them that possession. 
[Mr. Woodrofe. —In the plaint it is stated that .Abbott was in possession, and 
that therefore the plaintiffs did not bring the suit.] What the plaintiffs say is 
this, that tlie circumstances connected with Abbott's purchase and the auction 
sale to McArthur pnsventcd them bringing a suit [Sj against the Rajah on the 
expiry of the term of Watson's lease. As against the Dobs the mortgagees, or 
purchasers from them, the plaintiffs could not have asserted any title ; those 
persons were purchasers for valuai)le considoi-iition without notice. But as 
soon as the Rajali succeeded in obtaining a reversal of that particular sale, 
their right reviveil as against him and all those claiming under him. The equity 
which is sought to be established was recognized in express terms by the 
Principal Hudder .\moen, and was athimed by the Privy Council. With 
reference to the right of suing, the Principal Sudder Anieen made a reservation, 
and that reservation, it is submitterl, was also affirmed ; for otherwise the 
affirmance would be absolutely futile. IMaukhy, -1.—In v. The 

(JoUector of Haiahahue U3 Moore’s 1. .A., 160), the Privy Council strongly 
ob]ecte<l to give effect to such a I'eservation.J In this case there is something 
more than a reservation, foi‘ it proceeds upon an express admission by the 
Rajah of the plaintiffs’ title. The plaintiffs were not aware of McArthur’s 
fraud until the Rajah’s decree in 1806. Ijimitation, therefore, cannot run from 
1860, even if it be supposed that the i-ight to sue arose immediately on^the 
expiry of the Watson’s Ic&ao --Dwarkauath Bhooya v. Rajah Ajoodhayravi 
Khan. ' [Mittlk, .).- That case was under Act XIV of 1859. Act IX of 
1871 is different.] S. 19 I of Act IX of 1871 is for the purposes 
of my argument identical with s. 9 I of Act XIV of 1859. During the 
pendency of the proceeding to set aside the fraudulent sale, in which McArthur 
liecame purcliasor, limitation did not commence to run. It was only when 
Rajah Ajoodhyaram Khan obtained possession of his property, and, instead 
of replacing the plaintiffs in their original tenure, began to deal C9] inconsis¬ 
tently with their rights,^ that his possession became hostile and adverse to them. 

Mr. Woodrofie for the Rajah Resjiondent.—The Principal Sudder Ameen 
had no power to make the reservation contended for— Watson v. The Collector 

• Brpular AnpeuI of 1S72, di-cidod on the ‘JiJnd of December 187.“i. lnthisca.se, which 
also proc-oodisl upon the friiuduJciit sale to ItIcArthur, it was held bj MauKUY and BlHOH, JJ., 
that where the allegations in a plaint sulliciuntly stated that the plaintiffs boing entitled to 
property and being 111 eujovinent thereof were ousted therefrom under colour of a fictitious 
res'etiue sale iii jiursuimcc of a fniiidulent contract, the fraud being so contrived as to make 
plaintiffs believe that thin had no right of action at all, and the allegations were proved, the 
fraud would entitle the plaintiffs to elaiin the benefit of s. 9 of Act XIV of 1859;—[See 
(1907) 34 Cal 241: 5 C. L. J. 385. ! 

t [q. V. .mpra, 2 Cal. 2. J 

J [Sec. 9 II any person entitled to a right of action shall by means of fraud have been kept 

from the knowledge of his having such right or of the title upon 
Goinputatiuii of period of %\hich it is founded, or if ant'document necessary for establishing 
liinitati .011 in case of con- such riglit .shall have been fraudulently concealed, the time 
cealed fraud. limited for commencing the action against the person guilty of 

* the fraud or accessory thereto, or against any person claiming 
through him otherwise than in good faith and for a valusblc consideration, shall be reckoned 
from the time when the fraud first bwarnc known to the person injuriously affected by it, or 
when be first had the moans of producing or compelling the production of the concealed 
document. ] 
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of Raj shaky c (13 Moore’s i. A., l). The PrivV Council simply affirmed the 
decree dismissing the suit of the plaintiff’s father. They say nothing about 
the suit not being maintainable until the exjuration of the lease to the 
Watsons; for, if the sale were illegal, as the plaintiffs allege in their plaint, 
Sreemunto Lall Khan was entitled to bring his suit at once. Put, as a, matter 
of fact, the sale of 1837 was not illegal, and, as has now been admitted, w'as 
never set aside; the title acquii-ed by the Government was valid, nnd the 
Government simply transferred the rights it had acquired to the Rajah as an 
act of grace. The Irish cases cited by Mr. Kenflody liavo no a})])licati(m ; they 
are founded on special statutes. In the i)roscnt cilso, there was a total for¬ 
feiture of the rights of the plaintiffs in consequence of the i-ovonue sale, and tliat 
sale having never been set aside, the forfeiture was not roliovalde <Mtlior at law' 
or equity. The sale acted as a complete annulniont of the tenure ; and the 
tenure could never be revived or restored into lieing except by a fresh gi'ant. 
[Mahkby, J. —Supiwsing the Government restored the zaniindari, subject 
expressly to the right of the Watsons and ihe prioi- incumbrances, would not 
the tenure revive?] The tenure would not revive . Init the plaintiffs woulil get 
a right to demand possession and a right to sue on refusal. iMlTTKH, .).— 
Tlie evidence has not been taken yet, and it is difficult to say what the 
plaintiffs can prove, and what they cannot: l)ut sui)posing they fail to jirove 
that tlie sale was illegal, but they succeed in iiroving that the zamindari 
was made over on condition of restoring tlio pi'ior incuml)rances, would not 
they be entitled to recover their tenure?! It is submitted they would not; they 
would only get a right of action. Besides, the compromise was only between 
the Rajah, the Government, and the Watsons. The plaintiffs were no j)artios 
to it, and that was [10] the reason wliy tiie .ludieial Committee lield that it in 
no way affected their rights. The Sufider Dew'anny Adawlut wanted to fix an 
oquRy, but their decision was reversed. But HiJj)i)osing the plaintiff's are 
entitled to the benefit of that arrangement, why did they not sue in 1860? It 
is no answer to say tliat it was ow'ing to the Rajah not being in possession. 
His right was existing. IMaRKBY, J. --The contention of the plaintiff’s is 
that their right was not against tiie world, but a personal equity against tiu: 
Rajah, Mr. Ki'iinedy—&ndi tlioso w’bo took undei-liiin with notice.l .\s soon as 
those w'ords are added, they dispose of the contention ; for if that was so, the 
plaintiffs would be entitled to vecovei' against the Raiah’s mortgagees as well 
as the Rajah himself. If they take under the arrangement, it is a legal right 
and not an equity. An equity would only arise if tlic arrangement had been 
made behind their backs. The suit ought to have boon brought within twelve 
years from the date of the roska atioii of the zajiiindari to the Rajah, or at all 
events from the expiry of the Watson’s lease under cl. 141, sclied. 11. .\ct IX 
of 1871. [Mr. Kennedy — cl. 14.5.J The plaintiffs cannot take advantage of 
B. 19 of Act IX of 1871 : they were perfectly aware of thisir title, and wore 
therefore bound to sue when their riglit to sue arose. It has been contended 
for the plaintiffs that the fraud kept out of posscission the jiaity against whom 
the plaintiffs had a personal right. But they wore not kept out of tiic know¬ 
ledge of their right; in fact, nothing done hy Ahhott and McArthur could affect 
their right. They cannot, therefore, oscaiK) from the ojieration of tiie law of 
limitation. In eonclusiou, it is sulmiitted Ijiat the plaintiff's should not lie 
allowed to start a new case in this Court. The equity which thev now seek to 
fasten upon the Rajah was never raised in the pleadings ■■ Kshen Clinuder S/n{/ 
V. Shama Chum Bhutto (11 Moore's 1. .A., 7). 

The Advor,ate-Gen(trnl for the Les'seet, -The Irish cases cited do not apply, 
as they are founded on particular statutes; and Keech v. Sand ford (I White 
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and Tudor’s L. C., 44) proceeded on the grounds of public policy. Jn this case, 
Sreemunto Lall Khanka person who [ll3 was sui juris, does not take action 
when his right accrues ; he remains quiescent until long after the period of limi¬ 
tation has elapsed. Should his representatives be now allowed to come into 
Court and disturb the titles of those persons whom he allowed by bis 
quiescence to deal w'ith the Kajah under the l)elief that he had no more 
subsisting title V lilven if the fraud committed by Abbott was a fraud against 
the plaintifls, they were bound to couid into Court with reasonable diligence— 
Chatham w, Iloare (L. R., 9 Eq-. o?!). S. 19 of Act IX of 1871 cannot save the 
Ijlaintitls’ suit from being barred, for that section does not apply. Jn order 
to make it applicable, it must be assumed that the fraud of Abbott was 
tantamount to the fraud of the Rajah. How could that bo? The fraud wa.s 
committed against the Raiali, ami it is rather difficnlt to see how tlio fraud of 
another person to bis injur> can be said to bo his fraud. 

Mr. Kemiacbj in reply.- -Ai t. 141, sched. 11 of Act XI of 1871, would only 
apply, if the right of tlie plaintiffs wore in its nature reversionary. Rut it is 
not so. Wliat tliey claim is a jiorsonal equity against the Rajah and those 
claiming under witii notice of the jilaintiffs’ title. 

The following Judgments were delivered : — 

Markby, J. — In this case tlie jjlaintiffs sue to recover, in isteinrari 
maurasi right, possession of an extensive tract of country in Zilla Midnapore. 
The property is of very largo value, and the aiipeal has been very lully and ably 
argued. 

It is nece.ssary to state i» what shajie the ajipeai comes before us. The 
plaint is not at all in the form proscribeil in Act VIII of 1859, but, as cus¬ 
tomary in the mol'usoil, is a plaint and written statement combined. The 
plaint was admitted, and the defendants having filed their written statements, 
the case then came on before the District Judge for settlement of issues. 
Upon that hearing the District Judge, without taking any evidence, dismissed 
the suit. Against this decision the plaintiffs aiipeal. 

One of tlie questions which was argued beloro the District [12] Judge, 
and whir.h he decided, was whether the plaint ihsclosod a cause of action. 
The District .ludge hold that it did disclose a cause of action. Against this 
there is no apiieal. The District Judge further hold that the cause of action 
arose in 1837, and that iHie suit was barred liy limitation, and against this the 
plaintiffs appeal. 

I am not quite sure from the judgment of the District Judge what he 
considered the plaintitls’ cause of action to he. There can ho no doubt that 
the jilaint does disclose one cause of action, namely, that the person through 
wliom the plaintiffs claim was in the year 1837 or thereabouts disfiossessod by 
the auction-purcliiisor, under an illegal sale for arrears of Government revenue, 
which W’as aftorvvaids set aside. Rut that this vv-is not the sole view put 
forward in the Court below is clear from the 3rd and the IJth issues. 

It therefore becomes necessary to consider what the plaintiffs’ cause of 
action is, and Mr. KcnuaJij, on Ifolialf of the plaintiffs, now states his case as 
follows :--lt is necessar.s to set it out in full, us the terms of it will, no doubt, 
form the subject of mucli discussion hereafter. 

[After stating the facts as above, his Lordship continued] :—This is the 
case of the plaintiffs. Resides stating the above facts, the plaintiffs expressly 
a<lmit that by the proceedings which took place before the Collector, consequent 
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upon the sale for arrears of revenue of 1837,' the rnaurasi tenure, which was 
then vested in Sreemunto Lall Khan, v^as jmt an end to. Hut they contend 
that, in consequence of the arranfjoinout between tlio Kajah, the Government, 
and the Watsons, Sreemunto LaJl Khan had a rijjht as against the Rajah and 
all persons claiming under him, other than the puHihasors for valuable con¬ 
sideration without notice, to be restored to liis tenure. 

Tliis right they contend, the L'rircipal Sudder .Vnioe.n, by the decision of 
duly 1H4H, declared to bo suspended, until the. exjiiration of tlio twenty years’ 
i]ara granted to tlie Watsons. Tlio> further say that this right was a per¬ 
sonal equity against tlie Rajah, which could not lie enforced wlien the ijara 
oxiiirod against the mortgagees of tiio Rajah, because they had no notice of it. 
They say, moreover, that this oquit\ was destroyed [13] by tlie sale for 
arrears of revenue in 1H48, but that it arose again wlii'ti .\joodhia Ram recovered 
possession of the estate under the decree of the District Judge of Midnapore, 
allirraod by tlio Higli Court as above mentioned. 

It was very strenuously argued on tlio part of the respondents, especially 
by the learned Counsel wdio appeared for the Rajah, tliat tlio pl.iintitls could 
not 1)0 allowed to put their case in tliis way ; and as it was allogotl that to 
allow them to do this would not only ho contrary to law, liut also would be a 
great hardshij) to the defendants, 1 think it right to state liow in my 0 ]>inion 
the matter actually stands. 

The suit, it must be romouiborod, was (.is already stated) dis|)osod of by 
the Court below at the first hearing upon the settlemont of issues -not a tittle 
of evidence has yet boon taken, and 1 noitlier aniriii nor deny tlio truth or 
othorw'iso of anv single one of the facts above statoii. Some of tliem I believe 
are not disputed, but many are so. 1 onl.\ stale the case as it has been jilaced 
before us by tlie Counsel lor the ajipollants. Moreover, it must he rememliorod 
that, by express jirovision of the Code of Rrocodiire (s. 13U), the Court may 
frame the issues from the allegation of facts which it collects from the oral 
expression ol the parties or their jileadors, notwithstanding any dilTereiice 
between any allegation of fact and the allegation ol fact contained in the written 
statement (if any) tendered by the parties or their pleaders. The allegations 
of fact, set out by us above, .is relied on by Mr. Koincihi, do not, however, 
materially differ from tlie allegations of fact set out in the plaint, except in 
this that, whereas in the ijlaml there wore allegations that both the revenue 
sales W'ere set aside, those allegaliuns are now witiulrawii, and it is admittod 
that they wore noithor of them sot aside (the sale of iMcArthur was set aside). 
As before pointed out, it is clear from the 3i(l and 11th issues that souiothiug 
was said upon this point in the Court below, and it is very doubtful whether 
these allegations were not tlion i\ithdrawn . for it is to bo observed that, whilst 
in the District Judge’s statement of tlio facts of the ease in his judgment, no 
reference is made to either ol the sales being sot aside, and, wliilst the lltli 
issue raises the question whotlior the [l4j Loiuiro coulil lie revived vithouL the 
sale of 1837 being set aside, tlie ijlamtiffs did not ask for any issue upon the 
question whether or no that bad been done. But if there were any doubt about 
this, and as to the application of s. I.'ID wIiqii the case is in tlio Court of .\ppeal, 
there are still the provisions of s. Ill under wliicli "at an> time befoj'e the 
decision of the case, the Court may amend the issues or frame additional issues 
on such terms as to it may seem fit, and all such aniondiuents, as may be 
necessary for the purpose of determining the real (juestion or controversy 
between the jiarties, shall lie so made. " The mode in which the case is now 
put on the part of the plaintiffs niav render necessary the amending of the 
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issues or the framing of additioAal issues, and this can be done at the request 
of either party, oitlier by this Court or the Court below, should the case 
eventually go down for*tvial. 

There is moreover, in rny opinion, ample authority in the decisions of this 
Court and of the Privy Council to justify the course which we have taken. 
In Joseph v. Sola?ia (9 B. L. R., 44, at p. 453), Sir Rich ABU CouCH thus states 
what ho considered the Privy Council to.have done in the case of Moliammcd 
Zahoor Ah Kluni v. MiissttmtU I'liakooranee JiiUta Koer (11 Moore’s I. A., 468): 
“ The Judicial Committee, having hold that on tlie face of the plaint, no rele¬ 
vant case was made against tlio defendants, but that in a suit, properly framed, 
if ho proved his case, ho would be entitled to a decree against one, and 
considering that a ikjw suit would probably bo mot by a plea of the act of 
limitations, allowed the ai)pellant to amend his plaint, so as to make it a plaint 
against that defendant alone for the I’cenvery of money due on a bond. They 
considered that the liability on the bond might l)o tried on the issues already 
settled, but they would not intimate any opinion upon them and the evidence, 
and remanded the suit for leti’ial.” 

In the case of Joseph v. Solano (9 B. fj. R., 441, at p. 4.03) itself, the 
plaintiff sued upon a promissoi’y note ; the Court of first instance hold that 
one or two small items in the account, forming the consideration for 
this note, were illegal, and on that ground dismissed the suit. [15] Sir 
Richard Couch agreed m this opinion, and considered that, with regard 
t-o this note, the piaintid's' suit had failed and ought to be dismissed ; but 
he allowed the plaint to ho amended and an issue to be framed, in order to 
enquire \vhat amount was due to the jdaintiff in respect of tlio consideration 
of the note. That is going fai" beyond what we propose to do lioro. 

It is said that the decision of Zshcn Chiimlcr Singh v. Shama Churn Bhutto 
(11 Moore's I. 7) sliows that wo ouglit not to allow the jilaintiffs to set uji 
the qpise upon which they now seek to rely. In my opinion that ease has no 
application wdiatevor to the present. The observations of tlie Privy Council in 
that case were based upon the position of this Court when hearing a special 
appeal, at which stage all consideration of tlie facts is excluded : and they point 
out that the learned .Judges, whoso judgment was undei’ ajipeal, after all the 
evidence had boon taken and the facts conclusively found, had decided the case 
upon an assumed state of (acts contrary to those stated in the jilaint, and devoid 
not*only of allegation, but also of evidence in support of it. That is not what 
is going to be done hero. It is true that the Privy Council say they “desireto 
take advantage of it’’(the particular case before them) “ for the purpose of 
ixiinting out the absolute necessity that the determination in a cause should be 
founded upon a case either to ho found in the pleadings or involved in or a con¬ 
sistent with the case they thereby made’’ (11 Moore’s I. A., 20): and this has 
been supiwsod to prohibit all departure whatsoever from the written allegations 
of the parties. But wo must read this decision of the Privy Council with the 
other decision already referred to, and which was decided only a few months 
afterwards. The Privy Council must also have been aware that there were no 
regular pleadings in this country, apd they must also have been aware of the 
provisions of the Code of Procedure to which I have referred, and I have no 
doubt, therefore, th^it by the word “ pleadings ’’ in this passage was meant such 
allegations as the parties put forward at the proper time and in the proper 
manner ; and that the practice that the Privy Council wish to enforce is not an 
absolutely rigid adherence to the jilaint and written statements (which tho Code 
declares not to be necessary), but that care m should be taken to raise 
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properly on the issues aifd at the proper time the questions to be tried, so as to 
give the parties an opportunity of producing their evidence and being heard 
upon the points upon which the decision of tho case ultimately turns. I think, 
therefore, that there is no objection to the idaintiffs putting their case as they 
now seek to put it. 

It was further objected that no such right to be restored to the tenure as 
the plaintiffs now put forward could .he claimed ; in other words, that tho 
case of the plaintiffs as now put did not disclose, any cause of action. 1 do not, 
however, think that we could dismiss the suit on tlijs ground. Whether any 
such right, as the plaintiffs now claim, can lie ostahlislied by law, will he 
determined hereafter when the facts are fully ascertained. 

Another objection raised by the respondents to the mode in which tho 
plaintiffs’ case is now put was that, if tho plaintiffs ever had any such right as 
that which they now claim, it had been abandoned l>v tho conduct of Sreomunto 
Lall Khan, particularly by his conduct with roforonco to tho litigation of 1S44 
in which he was plaintiff'. But this, 1 think, cannot ho dctorniined now. If the 
suit be tried, this may form one of the issues. 

Then we come to the question whether tlio claim of tho plaintiff’s is on tho 
face of it barred by limitation, and of eourse in determining this point at this 
stage of the proceedings, we must take the case as the plaintiffs choose to put 
it, provided that they keep within the allegations made. 

Now, from the mode in which tho arrangement hotwoen the Rajah, the 
Government, and tlie Watsons is stated in tho first part of the plaint, 
I should certainly have thought that any right Srooiminto Khan obtained 
thereby might have been asserted at once. He could apparentlv have required 
the Bajah to recognize liis tenure at once. This tlio Rajah might liavo 
done by allowing Sreomunto Khan to stand between himself and tho 
Watsons in respect of the lands covered by his tenure, which would in 
no way have interfered with their ijara, and would liave put him at oni^e in 
possession of a large income. To this income, if there ho anything in his 
present case at all, it would appear to me tiiat he was then untitled. Instead, 
hn however, of asserting this right, Sreomunto Khan chose to join with tho 
liajali in trying to get rid of the Watsons albogether hy asserting that lie lield 
his tenure unditr the Watsons instead of over them —a right wliiuli lie failed to 
establish. That, however, is not the view whicls tho j)laintifl‘s lU'W put 
forward as to the effect of the transactions between the Rajali, tlie Watsons, 
and the Government. They contend that, during tho ijara of the Watsons, 
Sreemunto Khan’s rights as mukararridar wore entiroR suspended, and they go 
so far as to assert that this point has been finally detenrnned by the decision 
of the Principal Sudder Ameen. I do not assent to this latter contention. I do 
not think that this view, which certainly seems to have been in the mind of the 
Principal Sudder Ameen, was affirmed by the Privy Council. Nor can I help 
considering it as something extraordinary that the Government should have 
done this apparent injustice to Sreemunto Khan. 1 do not see why an arrange¬ 
ment should have been made which benefited the Rajali at his expense when 
the general desire was to protect the claiiinijjts on the zaniindari. But 1 must 
admit that we are not now in a condition to decide this question, because 
the documents which show the exact nature of tlie transaction are not before 
us. They were apparently filed with the plaint, but were removed from 
the record by order of the District Judge, and have not been restored, and I can¬ 
not therefore undertake to say that the effect of the transaction cannot have 
been such as the plaintiffs allege and as the Principal Sudder Ameen appears to 
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have thought. I cannot, therefore, say that the right now set up was capable of 
being asserted as aoon^as tlie Bajah was restored to his zamindari, and that, on 
this ground, it is barred by limitation. 

Again, it is contended for the defendants tliat, if Sreemunto Khan’s interest 
was susppnded during tlie ijara of the Watsons, it was then in the nature of a 
remainder or reversion, which fell into possession in JB60, and that the suit 
was therefore barred witliin twelve years of tliat date under the provisions of 
cl. 141 of sell. 2 of Act IX of 1R71. *Mut Mr. Kruncdij meets this by the 
assertion that tlie right of Sreoihunto Khan or his representatives was merely a 
personal equity as [18J a?. aiiist the Jiaiah, and not anything in the shape of a 
remainder or a reversionary right to the land itself. 

Here, again, without tho dociimonts before ns, it is impossiblo to say what 
was the nature of tlio iihiintiffs’ right, and, if the plaintiffs choose to put their 
ease in thi.s way, T do not think we can then ajiply this provision of tho statute. 
As far as 1 can see, if the plaintiff's succeed in establishing tlieir caso in tho 
way in which they now put it, no (piestiori upon tlie statute of limitation really 
arises at all. They base their jiresont right uiioii the last recovery of the estate 
by the Rajah Ajoodlim Ram hy the decree of the District Court of Midnapore, 
affirmed hy this Court, and say tlieir cause of action arose when ho recovered 
actual possossion of the estate. It is really, tlicrefore, at tho present stage of 
tho inquiry rather a (juestioii whothor the plaintilTs disclose a cause of action 
than whether the suit is hai red hy the statute of limitation. I have already said 
Unit I am not prepared to s.iy that the case of the iilaintiff's as now jiut dis¬ 
closes no cause of action. 1 think sufficient is stated to render it necessary 
that the suit should he tried. 

In this view, it is, of course, unnecessarv to OKiiress any ojiinion upon the 
contention of the plaiiitilfs tliat, oven if clie> c.uibl have brought their suit 
whilst tho Rajah was out of possession, they would he jirotoctod hy tho provi¬ 
sions of s. 19 of .\ct IX of 1H71 But as that point has boon argued and may 
possibly arise again, I may sav that, in rnv o))inioii, s. 19 does not apply to 
this*case, because I do not think bin* plaiiitifVs allege that they claim through 
either Abbott or Mc.Arthur, hv whoso fraud thev allege that they were kept in 
ignorance of their rights. 

The lower Court seems also to have i)ro])osr,d to deal with the 11th and 
12th issues, and what I understand to bo the opinion of the lower Court on 
these issues is that the Privv C-nincil had finally <iecided, on tho did February 
1854, that tho maurasi iSiiiuro was destroyed hy the revenue sale of 1837 and 
could not be regained until that sale was set aside by a suit. The Privy 
Council do undoubtedly sa\ in one passage - “ all the right of that party (i. e., 
Sreemunto Khuii), was merely to institute a suit for the purpose of setting 
aside the sale which had [19] been made to Government, and the lease which 
had been granted under that sale.” But the view of the caso now put forward 
was certainly not then suggested to the Privy Council and was not adjudicated 
on. The objection, if it is worth anything, falls rather under s. 7’" of the 
Procedure Code than under s. 2,1 hut I do not think it falls under either: for 


• CScc. 7 .—Every suit shall include tiiv whole of tho elairn arising out of the cause of 
actinti. hut a plaintiff may rcliiKjuish aiiv portion of his claim 
in order to efiniig the suit within tho jurisdiction of any Court. 
If a piaintilT relitiqui-.h or omit to .sue for any portion of his 
cdaim, a suit for the portion so relinquished or omitted shall not 
afterwards bo entertained.] 

t {Sec. 2 :—The Civil Courts shall not take eogninrinoo of any suit brought oU a cause of 
ttt .1 nrnviniiHiv wlueli shall have been hoard and determined by a Court 

u j j * .J- , 0,1 " competent jurisdiotion in a former suit between the same 

hoard and determined. parties under whom they claim.] 


Suit to include the whole 
claim. Heliuquisbmont of 
part of claim. 
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if the view of the transaction between the Governraont, the Watsons, and the 
Bajah, which the plaintiffs now contend for, bo correct, thoir present cause of 
action was not in existence at all at that time. 

• 

Lastly, the lower Court held that the plaint oujjfit to be returned upon the 
ground that it is deficient in the particulars iwjuirod by s. 2G of Act VllI of 
1859. That section requires that “ v^hen the claim is for land or for any 
interest in land, the nature of the tenure or intefost must bo sijocilied ; and if the 
claim be for land forming part of a village or othei* known division, or for a 
house, garden, or the like, its situation shall be described by the setting forth of 
boundaries, or in such other manner as may suffice for its identification ’’ (cl. 5). 
Taking this with the form given in cl. 4, it is clear that, when a whole estate 
bearing a name is sued for, the boundaries need not bo given. The plaintiffs 
here seek to recover two estates, " Mouzah Uarooali,” formerly included in Hudah 
Tomapara and now included in the ma]) of Hudah Sat])atti .Tunglo Mohal, and 
“ Jungle Mebal, Hudah Satpatti, tfec., comjKisodof the turrufs tfiei’oin c )mprisod, 
viz., Turruf Eoygurh, Turruf Gurwah, Tuvruf Sabboni, and Tnrruf Nij Satj)atti, 
and the mouzahs situated within them." This is the correct translation of the 
plaint given to us. 

My learned colleague suggests that the plaintiffs should make thoir plaint 
more precise by filing their survey maps of the mouzahs wliich they claim, and 
I concur in that view. The plaintiffs, tlioretore, will he ordered to do this. 

In rny opinion, the dooroo of the lower Court, dismissing the suit, should 
be set aside, and the suit remanded to the District Judge of Midnaporo for 
trial. 


The costs hitherto incurred will abide the result. 

Mitter, J .—1 am also of the opinion that the judgment of [20] the lower 
Court cannot stand. But 1 desire to record the grounds u])on which I tBink 
that, at this stage of the case, the lower Court was nut I'iglit in dismissing the 
suit as barred by limitation. U])on the other objections raisiMl before us on 
behalf of the respondents, I entirely concur in the reasons given by iny learned 
colleague in overruling them. 

The plaintiff puts his cause of action as having ai-tson when the defendants’ 
possession was restored. This is admittedly within the time allowed by the 
law of limitation for bringing a suit of this nature. .At tliis stage we cannot say 
that, according to the case which inis been jmt before us, thogi'ound ui)on whicli 
the plaintiff’s case has been made to rest does not constitute a valid cause of 
action. The contention of the learned Counsel for the plaintiff has been that, 
according to the arrangement under which the zamindari was I'ostored to the 
defendant, the plaintiff acquired an equitable right wliich would entitle him to 
demand possession of bis rnokururoe property from the Rajah, whenever he 
happened to be in a position to make good that I’ight. It has been further said 
that this being a personal equity against the Rajah, enforceable against him or 
persons deriving their title through him with notice of the existence of this equity, 
it could not be enforced against the Rajah’s mortgagees, because they had no 
notice of this equity, and the time for enforcing it against the Rajah airived 
only when his possession over the zamindaii was established. Without 
allowing the plaintiff to adduce his evidence, wo cannot say that this case, as 
put before us, cannot succeed, and must be therefore dismissed at this stage. 
Again, if the facts upon which the plaintiffs' case as put before us is based be 
established, it would bo a question requiring serious attention whetlier the 
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plaintiffs’ claim would <not be saved from the operation of the law of limitation 
under the provisions of s. 29 of Act I of 1846."’’ But it is not necessary to 
consider this question now, because, upon the other contention raised by the 
learned Oounsel for tlie plaintiff, I am not prepared to say at this stage that 
the cause of actioii disclosed is not such a valid cause of action that the 
plaintiffs can successfully maintain this^suit upon it. 

But it has l)ecn said tliat, qpon the statements of the plaintiffs’ C213 case, 
it is evident that the cause of action for the establishment of the plaintiffs’ title 
accrued at a inueli earlier date, and counting from it, the present suit has not 
been brought within tlio time'allowed by the law of limitation. The contention 
of the learned Counsel for the respondent upon this point is two-fold. First, 
that immediatolv on the restoration of the /amindari to the defendant in the 
year 1H42, tlio plaintiffs’ cause of action arose' and secondly, if it did notarise 
then, at any rat(5 it arose in the year IHOO, when the time of the ijara to 
Messrs. Watson it Co. expired. 

In the year 1842 when the ^laniiiidari was restored, it has now been 
conclusively establisiied that the ])laintiff’s wore not entitled to possession. In 
a suit instituted by the father of the plaintiffs, against Messrs. Watson it Co., 
which went uj) to tlie Judicial Committee of the Privy Council, it was held that 
the zamindari was restored to the defendant, preserving intact the rights which 
Messrs. Watson it Co. acquired under the then existing revenue sale law. But 
it has been said that the father of the plaintiffs could assert his right 
immediately by asking the Ka.iah to recognize his tenure by allowing him to 
stand between him (the Rajah) and the ijaradars, Messrs. Watson k Go. This 
ho could not do, because the ijara lease extended over the whole of the jungle 
mehal, while the plaintiffs' tenure comprises only a portion of it. Pie could 
only ask the llajah to account to him for his share of the profits derivable from 
the ijaradari i)roportionate to the interest ho had in the jungle mehal. But if 
the Rajah failed to account to him in any particular year for his share of the 
profits, that gave rise to a cause of action for suing the Rajah to recover his 
share of tlie ijrofits, a cause of action very different from the one upon which 
the jirescnt suit lia® been bi'otight. I do not mean to say that under no 
circumstances non-i)avment by the Rajah to the plaintift'’s futlier of his share 
of the profits could give rise to a cause of action upon wdiich he would be bound 
to sue within tin* fime allowed by law to enforce the right alleged to have been 
sdfcured to him by the compromise between Government and the defendant. 
P’acts might ho established which would go to show' that such a cause [22] of 
action did acoue. Hut there is nothing in the statement of the plaintiffs’ case 
as it w'as put before the lower Court or before us, from which we can say that 
this was the case. Fiirthormoro, it appears to me that it has not been admitted 
by the plaintiffs that the defendant did not account to them for their share of 
the profits during the continuance of Watson’s ijara lease. 

Then as regards the other contention. The learned Counsel for the plain¬ 
tiffs answers it by asserting that their right is of such a nature that it could not 
be enforced against the Rajah’s mortgagees who had no notice of it. Without 
an enquiry into the nature of thi.s^ right, and without an enquiry into the ques¬ 
tion, whether the mortgagees had or had not such notice, we cannot say that 
this is not a sufficient answer, p'urther, as I have already observed before, it is 
a question which would require serious consideration in this case, whether the 
provisions of s. 29 of Act I of 1845 would not enure to the benefit of the 
plaintiffs. Although it has been declared by a comjietent Court that the revenue 
sale of the zamindari in 1848 is to he treated as a mere private sale between 

* C 9 . V. supra, 2 Cal. 2.3 
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the defendants on the one hand, and the auctiiSn-purchaser and tlie subsequent 
transferees on the other hand, it by no means follows that, after the zainindari 
came back to the defaulting proprietor, the under-tenants would not be entitled 
to rely upon s. 29 of the sale law of 1845 for being restored to their tenures. 

For these reasons, I do not think that, at tliis stage of the case .without a 
trial of it, the plaintiffs' case should bo dismissed as barred l)y limitation. 

. .1/</>(!«/ allov'cd. 


NOTES. 

[Af, to amendment of pleadingB, the Civil Pmccdine CimIc, I'JOS, ctmtam', tlic following 
provisions:—Order I, rule 10 (in rospnet of parties), Order VI. rule. l(i and 17. 

Sec (1895) Cal., 092, where this case wa.s referred to.] 


[23J APPELLATE CRIMINAL. 


The 16th Junr, 

Present: 

Mr. -Justice Mactiierson and Mr. .Iustice Mduiiis. 

The Queen 
versus 

Bholanath Sen.' 

[ 25 W. R. Cp. 57 ] 

Criminal proceedinqs — JrrecjulanUes—Mffecl of waiver In/ prisoner — 
Disfjualifymj interest of Jndqe—Judge giving evidence. 

The jitilor of a district jail'being accused hv one of the j.ul clerks of f.ilsifv mg Ins aeeoimls 
and defrauding the (Tovernmont, the matter w.ihenquired into liy the Distriet M.igislratc, and 
the Jailor was, by the Magistrate's order, pl.ieed on trial before a Reneh of Magistrate.!., 
consisting of the District Magistrate himself, L, the Oflieiatuig Superuiteiident of the Jail, and 
three other Honorary Magistnite.s. The priMiiier .«id Ins pleaders were alleged to li.ive stated 
before the commenc/cmont of the trial, on being questioned, that tlie\ had no objection to the 
composition of the Bench, but after the charges h.ul been f^ramed, the prisoner’-, Coun-iel 
objected to the Bench as formed. Tlio District Magistrate directed the (iovemiiieut 1'leader 
to prosecute, and both the District Magistrate and h g.ive evidence for the pro-i'ention. After 
the case lor the prosecution was closed, two formal charges were dr.iwn up, namely, that the 
prisoner had debited Government with the price of more oil-seed than he .ictually purchased, 
and that he had received payment for certain oil at a higher r.ite (h,in he credited to Goverii- 
meut. The moneys, the receipt of which was the subject of the lirst charge, were obtained 
by the prisoner on the strength of ccrl.i,iii vouchers which he had induced h to sign ,is correct, 
and L had sanctioned the sale at the rate.s credited co Government. Upon the jirisuner's 
giving the names of the witnesses he intended to call in his defence., h was deputed by his 
brother Magistrates to examine some of them who were connected with the jail, in order “ to 
guard against deviation,” aud the depositions so taken were jd.iced on the record, ” to be u.sed 
by either party, though not themselves as evidence." The prisoner was convicted. On a 
motion to quash the convietiou— 

Held, that L had a distinct and sulistaiitial Mitiuest winch disqualified him from acting 
as Judge. 

* Gnminal Motion, No. 800 of 187(1, against the order of the Sessious J udgu of Miduapure, 
dated the 11th February 1876. 
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Held, further, that although a Magistrate is not disqualified from dealing with a ease 
judicially merely because in his character of Magistrate it may have been his duty to initiate 
the proceedings, yet a Magistrate ought not to act judicially in a case where there is no 
necessity for his doing so, and where ho himself discovered the ofienoo and initiated 
the prosecution, and where ho is one of the principal witnesses for the prosecution. 

Held, further, that the recording the statements of the prisoner’s witnesses was irregular. 

Criminal proceedings are bad unless they ajo conducted in the manner prescribed by law, 
and if they arc substantially bad, the j^efcct will not bo cured by any waiver or consent of the 
prisoner. 

The yrisonor Bholnnath Sen, wliile occupying the post of jailor of the 
District dail at Midnaporo, was accused by one of the jail clerks of falsifying 
his books and defrauding tlio Government. The matter was enquired into by 
the District Magistrate, Mr. Harrison, by whose order the prisoner was placed 
on trial for criminal breach of trust as a public servant before a Bench of 
Magistrates consisting of Mr. Harrison himself and four Honorary Magistrates. 
One of the latter was a Mr. Larymore, who, at the time of the commission of 
the alleged offences, and at tlio time of the trial, was the Officiating Sui>erin- 
tondent of the Jail and the jn'isoner’s immediate superior. In his judgment in 
the case Mr. Harrison stated that the prisoner and his pleaders were asked, 
before the commonceniont of the trial, whether they had any objection to the 
composition of the Bench, and that they distinctly said they had none 
whatever. The prisoner’s consent, however, was not formally recorded, and 
after the charges were drawn up the prisoner’s Counsel objected to the Bench 
as formed. Under instructions from Mr. Harrison, the Government Pleader 
appeared to prosecute, and both Mr. Harrison and Mr. Larymore gave evidence 
for the prosecution. After the case for the prosecution was closed, two distinct 
charges against the accused were framed, the first of debiting Government with 
the price of more oil-seed than he actually purchased, and the second of 
receiving payment for certain oil at a higher rate than he credited to Govern¬ 
ment. As regards the first charge the prisoner was alleged to have received 
money for the oil-soed on the strength of certain vouchers which he had induced 
Mr. Larymore to countersign as correct, and with respect to the second charge 
the prisoner's defence was that Mr. Larymore had himself sanctioned the sale 
at tlie rate credited to Government. Upon the accused giving the names of the 
witnessess he intended to [2S] call in his defence, Mr. Larymore was deputed 
by his brother Magistrate^ to examine some of them who were connected with 
the jail and to take down thoir statements at once in the presence of the agents 
of both parties in order to prevent any suggestion that the witnesses had been 
tampered with and “ to guard against subsequent deviation.” The depositions 
so taken were placed on the record “ for the use of either party, though not 
themselves as evidence.” Separate judgments were written by the various mem¬ 
bers of the Bench, but all five joined in signing the finding and sentence of the 
Court convicting the accused on the two charges of criminal breach of trust 
under s. 409 of the I’enal Code, and sentencing him to two periods of rigorous 
imprisonment, amounting in all to two years, and to a fine of Rs. 1,000, and in 
default of payment of the fine to six months’ additional imprisonment. 

An appeal by the prisoner to Ifhe Sessions Court was dismissed and he now 
moved the High Court to quash the conviction. 

Mr. M. Cfhosc (Baboo lioidonath Sen with him) for the prisoner.—The 
conviction is bad not merely on the ground of the serious irregularities which 
marked the whole course of the proceedings, but hecauke the Bench of 
Magistrates, as constituted, was incompetent to try the case. The District 
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Magistrate who presided at the trial was virtually the prosecutor, and 
Mr. Larymore was materially, in fact pecuniarily, interested in the result of the 
trial, and therefore disqualified from acting as Judge : l^ucen v. Meyer (l Q. B. D., 
173), Queen v. Hiralal Das (8 B. L. 11., 422); and the presumed consent of the 
prisoner would not cure the disqualification —Queen v. Bertrand (L. R„ 1 P. C., 
520). Further it was illegal, or at least highly improper, for these gentlemen 
to be both witnesses for the prosecution and judges of the prisoner’s guilt or 
innocence. Taylor on Evidence, 6tli ed., 1197. The Bench of Magistrates, in 
deputing Mr. Larymore to take the doposilions’of the witnesses for the defence, 
committed a grave irregularity, and one which has materially prejudiced the 
prisoner in his defence. 

[ 28 ] The Judgment of the Court was delivered by 

Maepherson, J. —This is an application to tlie High Court under s. 297 of 
the Criminal Procedure Code. ^ 

The petitioner, Bholanath Sen, has been convicted by a Bench of Magis¬ 
trates at Midnaporo on two charges of breach of trust, under s. 409 of the 
Indian Penal Code. lie was sentenced to two jioriods of imjmsoninent, amount¬ 
ing, in all, to two years’ rigorous imprisonment, with a fine of Ks. 1,000 and in 
default of payment of the fine six months’ additional imprisonment. 

We are asked to quash the conviction on the ground of various substantial 
illegalities and irregularities, most of whicli are set forth in the ijotition 
presented to this Court. 

The seventh of the grounds stated in the petition is, that it was illegal and 
improper that a certain Mr. Larymore should have been one of the Bench of 
Magistrates who tried this case. It appears to us tliat tliis is a good ground of 
objection, and that, under the circumstances, the presence of Mr. Larymore, 
who had a substantial interest in the prosecution vitiated the proceedings, and 
makes it necessary that the conviction sliould be quashed. 

The prisoner Bholanath Sen was the jailor of the District Jail at Midna- 
pore, of which Mr. Larymore was the Superintendent at the time of the trial 
and at the time of the commission of the offences for whicli Bliolanatb Sen was 
tried. Bholanath Sen was Mr. Larymoro’s immediate subordinate in the 
management of this jail, and the moneys, the receipt of wliich was tlio subject 
■.of the first charge, were drawn by him from Covorrtment on the strength .of 
certain bills or vouchers whicli (although in fact incorrect) Mr. Larymore hatl 
been induced by the accused to countersign as correct; while as regards the 
second charge, which was for receiving jiayment for certain oil at a higher rate 
than'he credited to Government, the defence was (and Mr. fjarymoro proved it 
to bo true) that Mr. Larymore had himself sanctioned the sale at the rate with 
which the prisoner credited the Government. 

The whole case was, that the prisoner, by deceiving and [27] imposing 
upon Mr. Larymore, had fraudulently got the sums of money, the receipt 
and appropriation of which was charged against him as criminal breach 
of tmst. Mr. Larymore being the Suporiiitendent in charge of this Jail, 
and being connected in this manner with tlio sums which the prisoner was 
alleged to have misappropriated, it is evident that lie was most substan¬ 
tially interested in the matter, and that he was by no means free from the 
possibility of pecuniary responsibility in respect of it. That being so, it was 
most unfortunate that the District Magistrate should have thought fit to select 
Mr. Larymore to sit as one of the Judges in the case. 
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The Magistrate says that Sir. Laryinore was friendly to the prisoner, and 
that it was witJi a desire to assist the prisoner that he put Mr. Larymore on 
the Bench. But the Magistrate really erred if ho selected Mr. Larymore 
because he was supposed to be specially friendly to the prisoner, almost as 
much as.he would have erred had he selected him for the opposite reason. A 
criminal prosecution is not in the nature of a friendly arbitration. It is a 
penal proceeding of a very grave and serious kind, in which it is impossible to 
proceed too strictly according to the rifles prescribed by law. Connected as 
Mr. Larymore was with the prisoner in the very matters whicli were the subject 
of the trial, it is impossible that his sitting as one of the Judges could be right. 
It is one of the oldest and ]jlainest rules of justice and of common sense that no 
man shall sit as judge in a case in wiiich ho has a substantial interest. That 
is the law of this country as mucli as it is the law of England. [See the 
decision of a Full Borich of this Court in the case of The Queen v. Hiralal Das 
(8 B. L. R., 422) and the cases tJiore referred to. See also a very recent case 
in England— T/ie Queen v. Meyer (1 Q. B. D.* 173).] 

The District Magistrate says, that Mr. Larymoro’s interest in the matter 
was very indirect. In this wo cannot agree with him : for it is quite clear, 
even from the evidence given by Mr. Larymore himself, that lie bad a most 
distinct and substantial interest. Under coj'tain circumstances it might have 
proved a direct pecuniary interest. The District Magistrate C28j himself says 
as to the second head of charge,—“ there is this to ho said in palliation of it, 
that Mr. Larymoro’s consent was obtained to the price, while the quantity sold 
was probably fixed in the accounts with a view to square the monthly 
statements." 

We think that, were it on this ground alone, the conviction ought to be 
quashed. 

But, in addition to this, there are several otlior very serious irregularities 
to which our attention has been called. 

The Bench of Magistrates consisted of the District Magistrate, Mr. Harrison, 
Mr. Larymore. the Olliciating Suijerintondent of tlio Jail, Dr. Bachelor and two 
native gentlemen, being a Bench of five. In the course of the trial, both 
Mr. Harrison and Mr. Laryinoro were examined as witnesses for the jjrosecution. 
Without saying that it is illegal for a Magistrate to give evidence in the 
witness-box in a case witli which ho is dealing judicially, it clearly is, on 
general principles, most undesirable that a Judge should bo examined as a 
witness in a case wliicn lie himself is trying, if such a contingency can possibly 
be avoidcil. [Hoe the Full Bench case —The Queen v. IliralaL Das (8 B. L. R., 
422) -already referred to. 1 The mere fact that Mr. Harrison and Mr. Larymore 
were necessary witnesses for the jirosocution was a most cogent reason why 
neitlier of thorn should have boon members of the Bench by which the prisoner 
was to bo tried. Mr. Harrison waa almost as much out of place on the Bench 
as was Mr. Larymore. For the whole alleged fraud was discovered by 
Mr. Harrison himself: the prosecution was initiated, and the Government pleader 
was instructed by him : and ho iwis one of the most inqiortant witnesses for the 
prosecution. That being the District Magistrate’s position, we cannot conceive 
why he did not place the case (which is really a very important one) before 
some Magistrate in no way connected with it, wdio might have disposed of it 
himself, or might have committed the accused for trial to the Sessions, instead 
of going out of his way to have the case tried by a Special Bench composed of 
Magistrates, of whom two were manifestly objectionable. 
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[»] In making these remarks, we do not say that a Magistrate is 
incapacitated from dealing with a case judicially, merely because in his character 
of Magistrate it may have been his duty to initiate the ])rocoocUng8. We only 
say that it was wrong that the District Magistrate should deal with a case 
judicially when there was no sort of necessity for his doing so, whefi be had 
himself discovered the alleged fraud and initiated the prosecution, and when 
he was one of the principal witnesses against tlie prisoner. 

Then, again, we find that after tlio case for the prosecution was closed 
and formal charges were drawn up, and the accused had given the names of 
the witnesses whom he intended to call, Mr. Tjarynioro was deimted by his 
brother Magistrates to go and take the dej)Ositions of some of those witnesses. 
Mr. Harrison in his judgment says “ When the witnesses for the defence 
were named, most of them wore connected with the jail. .As it would certainly 
be said by wdiatever i)arty they gave evidence against, that tlioy had been 
tampered with, the Court suggested, and botli sides agreed, that these state¬ 
ments had bettor be taken down at once in the prosenccf of tlm agents of both 
parties and of one of the Honorary Magistrates, to guard against ‘ subsequent 
deviation’. Accordingly, they wore questioned, and their answers i-ocordod in 
this way on the 12th and 13tii November, and the statements are i)Iacod with 
the record for the use of either i)arty, though not themselves as evidence.” 
We are unable to understand wluit such a proceeding is sup|)osed to moan. 
Here is a man being tried on a very serious cliargo, who names the witnesses 
whom he means to call. Thereupon " tin? Court ” suggests that “ to guard 
against subsequent deviation,” the statements of those witnesses should be 
taken down at once in tlie presence of one of the Honorary Magistrates and 
of the prisoner’s agent. AccorJinglj, the statements are taken down by 
Mr. Laryrnore, and the depositions so recorded " are placed with the record 
for the use of either pai-ty, though not tliomsolvos as evidence.” This was a 
most irregular and unfair proceeding. The Court had no possible right to 
receive from Mr. fjaryrnore or from anybody else statements recorded after 
such a fashion, or to place [30] those statements with the record, if they 
were not tlieutselvos evidence. As a matter of fact, these statements were 
taken down and wore placed witli the record, for the sole purjjose of being used 
against the prisoner. And tlioy are practically so used by the Magistrate, 
Mr. Harrison, who, in his judgment, says Now, lima Cliurn Chattorjoe’s 
evidence 1 have already said I consider quite unwortl’y of credit, and it vyll 
bo observed that when his statement was taken before Mr. Laryrnore on 
November 13th, be was never questioned about those purchases or said any¬ 
thing about them.” 

In our opinion, the deputing Mr. Laryrnore to take in an irregular way 
the statements of the witnesses whom the prisoner meant afterwards to call in 
support of his defence, was most unfortunate. H was quite illegal and 
unjustifiable. The District Magistrate,Mr. Harrison, in bis judgment, says, tliat 
when the Court suggested, " that these persons should bo examined at once in 
the presence of one of the Honorary Magistrates,” both sides agreed “ that 
this had better be done. And doubtless he replies on that agreement,” as justi¬ 
fying and sanctioning what was done. So, as i*egards the olijoction taken to 
Mr. Larymore’s being on the Bench and to Mr. Harrison’s own presence there, 
he relies on the consent given by the prisoner in the first instance. 

The District Magistrate has throughout these proceedings treated them 
very much as if they had been proceedings ponding in a civil suit and has lost 
sight of the wide difference which exists between a civil suit and a criminal 
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prosecution. Criminal proceedings are bad, unless they are conducted in the 
manner prescribed by law; and if they are substantially bad in themselves, 
the defect will not be cured by any waiver or consent of the prisoner. Whan 
the irregularities are all unfavourable to the prisoner, as in our opinion they 
clearly Were in the present case, it is impossible for any Court to consider 
a waiver consent as binding on him. It is the duty of Magistrates and all 
Criminal Courts to follow the procedure proscribed by law, and there is no 
law which sanctions their intentional departure from that procedure; and then 
attempting to protect tl>emselves against the consequences of such departure 
C31j by getting the accused person to say he consents to it. In the mofussil, 
most prisoners, not properly defended, would probably assent to any irregularity 
whicli the Judge or Magistrate trying him cboso to suggest. There would be 
an end to all procedure if such an assent were held to warranll material and 
important irregularities. 

But after all what really was the nature of the consent given by the 
prisoner as to the composition of the Bench ? After the witnesses for the 
prosecution had been examined, formal cliargos were, on the lOtli of November, 
drawn up, and the jilea of not guilty ’ was recorded. The accused gave the 
names of his witnesses, and the further lioaring was adjourned to the 4th of 
December. In his judgment, Mr, Harrison says :—“ After the charge was 
drawn up, and the case resumed after the long adjournment for the defence, the 
accused’s Counsel objected to the composition of the Bench, both to 
Mr. Larymore’s presence on it and to mine. Except under the special circum¬ 
stances of the case Mr. Barymoro’s presence on tfio Bench might obviously be 
questionable, and henoe before commencing the trial the luscused and his 
pleaders were expressly asked, if they had any objection to the composition of 
the Bei\ch, when they distinctly stated tliat they had none whatever, &e.” 

It is to be noted that the objection was raised and pressed, before the case 
had proceed^ further than the point of drawing up formal charges and recording 
the plea of “ not guilty ” ; also that before that time both Mr. Harrison and 
Mr. Larymoro had given evidence as witnesses on behalf of the prosecution. 
But it is not .stated, and there is nothing to lead us to suppose, that when the 
prisoner was asked whether ho objected to the composition of the Bench, ho 
was warned that Mr. Harrison and Mr. Laryinore were both very important 
witne.sse3 for the pro.secution. The record of the case does not show that, 
when the prisoner was first brought before this Bench, he was asked whether 
he objected to its composition ; except that Mr. Larymore deposes to the fact 
which is confirmed by Mr. Harrison in his judgment. It is a matter of 
comparatively little consequence whether it is recorded or not. But if the 
Magistrates really intended to rely [32] on the prisoner’s consent, that consent 
ought to have been formally and accurately recorded at the time it was given. 

On these grounds, and without entering into the other objections which 
the prisoner’s Counsel take to the conviction, wo think it clear that there have 
been most serious and material errors in the proceeding in this case which 
have been greatly to the prejudice of the prisoner. We, therefore, set aside the 
conviction and sentence, and order that the prisoner be discharged and that 
the fines, if paid, l>e refunded to him. 

The Magistrate of the District, no doubt, had authority to direct that this 
case should be tried by a Bench of Magistrates. But a complicated and some¬ 
what difficult case like this is by no means one which it is desirable to place 
before such a Court. And the result shows that this is so. The case is one 
in which the strictest accuracy is necessary; whereas the proceedings have 
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been diffuse and loose in the highest degree. Moreover, there is not one 
“ judgment ” by the Court, but a sdries of judgments, which to say the least of 
it is most inconvenient. Mr. Harrison writes the judgment (a most voluminous 
one) on the first charge, and says that lie concurs with Mr. Larymore’s 
judgment on the second charge. Mr. Larymoro writes a judgment on the 
second charge, and says he concurs in Mr. Harrison’s judgment on the first 
charge. Dr. Bachelor writes that he concurs in tlie judgment of Mr. Harrison 
and Mr. Larymore. And the two native Magistrates write a long judgment of 
their own. All the five Magistrates, however, so join in signing in a regular 
way the final “ finding and sentence " of the Court. Tlio case comes before us 
under somewhat peculiar circumstances ; for the prisoner availed himself (as 
to a portion of his case at least) of his right of apiieal to the Sessions Judge. 
The appeal was unsuccessful, although he, in his petition, repeated liis objections 
to the constitution of the Court which tried him. Notwithstanding that the 
appeal was dismissed, it appears to us that the irregularities on which we have 
dwelt are so serious and so important as to render it imperative on us even now 
to quash the whole proceedings. 

Ccmvicliuii quashed. 


NOTES. 

C PSISONER’8 CONSENT TO DEPARTURE FROM PROCEDURE— 

It IS the duty uf Magi-stratiis and all Criminal Courts to follow the procedure pre.scribcd 
by law, .and there is no law which .sanctions their iiitciitiuiiiil departure from that procedure ; 
and then attempting to protect thom.sclves against the conscquenctis ol such departure by 
getting the accused person to say he consents to it:— (2 Cal. 28 at 80). 

This principle has been applied to the following :— 

i. Special procedure for Kuropean British subject: —(1880) 0 Cal. 83. 

11 . Simultaneous trial :— (1880) 6 Cal. 96. 

lii. Irregular service ol notice ui disputes as to possession (Cr. I'. C., IffilH), s. 146 
(3) ;--(10O8) aSCal. 68 F.B. : 9C. W. N., lOlfi ; 2 C. Ji. 3., 241. 
iv. Joint trial of diO'erent accused in respect of receiving stolen property .*— (1905) 89 

Bom., U9. 

V. No oxamination-in-chiuf in the presence of the accused (1887) 9 All.. 609. 

See the Privy Council decision of Subrnlinuinyn Ai/i/tn 'v. Kiny-HnifH'ror (1901) >2& 

Had. 61.} 


1 CAP.— 45 
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[33] OKIGINAL CIVIL. 


Th(‘ ,'jtli, mil ami I Wi Heplnnhef, IH7(}. 

I’JtK.SKNT: 

SlU HkHAUI* (JAUTH, KT., ClIIKF .lUSTFCK, AND 

.IrsTicK ilAcrinojisoN. 

MiicCJillivniy 

vprmiH 

Till' .loliiii .\ssjun Toa, Comimiy. 

Mauler and Servant- Suit far i/annnieN fni irraiui/ul disiiiiK'iitl — Incompetence-- 
Hendcnnii true and just iircnuiity ]\'iir.'niity. 

T)k‘ }>1iiiiililT, liiiviiif; rccoiniii.'iKlatioiis .i-. .i li>a iwsiaanl iii ilic rlefandiint com¬ 

pany's (Tirrlfii 111 .\s^:iiii, (Miiui (Hit loC'ali’iiitn'i, .nid. after soitie interviews with the (lofeiithints’ 
agents then', entered III ti an aRieeiiK'iit wilti tfie defend,nils to enter into their sciviee as 
lissiKtaiit ill tJieir lea. gardens for a perioil of three \ears 'I'lie agreement stipulated that the 
plaiiitill should, ■' when iv(|uired to do so. render jiist, .ind true aecomits, and give ever\ other 
particular and information of all iiiomws, A'e., entrusted to him. or that in.n eoine into his 
possession, power, or euslodv or under his control and it w.is ,ilso agre-'d tlnit tlie defendants 
should “ h(> at liliertv to annul this agreeineiit ataii\ lime hn willul iiiiseoiidnet of theplaintifl 
111 not fulfilling the terms and I'onditioiis to lie oh.served h\ him, or if he shall he prevented h\ 
reason of eontinued illness from attending to, or he hindered therehv in the perforinanee of, his 
duties, or In reason of the hanKniptev, insolveney, or dissolution ol the defendant eunipaiit 
and III those eases the s,il,ir\ was lo ee.ise, and the plainlilT he diselnirged from the 
dcfe.iuhint e.ompan\'s service The pl.iintift proeeidedto \ssain. woited hn a short period in 
the dehaid,lilts' g.irdeii. and was then dismissed I roni I iie eonip.iin's srn \ lee, on till- groliud 
of Ins incoiiipeteiiee In ,iii aelion hroiight ha ilamagi s lor wroilgliil disinissal, the .fudge of 
the Small C.iiise Court was ol opinion tli.it, under the eireumstaiiees, tlieri* was no impliod 
w.arraiity o,i the p.irt of the plaintifl’ of his eoinpeteiiee, and the firoimds for dismissal 
haring been expressly slated in the .igreenient, tlie defendants wore not justified m dismissing 
him on aiiothei ground, and (.herefori' should not he allowed to give evidiiice of his iiieom- 
petene.i!. //e/d. on l■l■ferellee lo the High Court, that the plaiiitilT, li.iving exiiressU iiiidur- 
tiiikiin to render true and jnsi'.lecoimis, his ineoni]i,'tenee to do s,) would, if proved, he an 
answer to the action, and therefore the defimdanls ought to have heen allowed to give 
evidence that he was ineompelent. “True and jiisi aeeounts ” meant such aeeounts .as an 
inexperienced assistant in .i le.i garileii might reasonahlv he ashed to render, and were not 
to he ini.Tpis'ted inereli as an iindertaUmg that Ihe plainlilT wouhl aet lioneslh h\ his 
omplo.>ers. Heht, also, that the agreement expressh st.itiiig the grounds of dismissal did not 
preclude the defendants from dismsssing the phiinlilf for iiienm))(;t('iiee. 

Ca.sk reforred for thn opinion of tlio High Court tnulor s. 7 of .\ct XXVI 
of 1864 hy II. Millotfc, Kir.st .ludgu of tlio Ciilcuttii Court of Snuill Ciiusos, 

[84] ■ This suit is hrouglit by tlio phiintilf, to rncovor Ks. 1,()00, after 
abandoning all excess, as daniagi's‘for wrongful dismissal and hreach of contract. 
The defendant company pleaded that they iuul dismis.sed the plaintiff for incom¬ 
petence, and, when tlio case was calletl on on the 24tli Juno 1876. Mr. Macrae, 
the Counsel for the defendants, applied for a conimission to {‘xamino Dr. O’llrien, 
the miinagor of the garden in Assam, and also Dr. White, one of the largest 
sharelioldera in the company, who resides near tlie garden, in order to prove the 
incomi)etence. This application was ojiiwsed by the oilier side, on the ground that 
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8uoh evidorjce would nc^t l>e niatorial, as Uio ploa. of iticom))ofcenco could be no 
defence lo Uie suit, and iliis in fact Ik the veal (lue^tiion ^to bo decided. 

“ .Ml the facts, o.scopt !is re^avds the incomi>efi(!nco, ai’c pvactically iulinittod 
and iivo as follows: Messrs, llalniev, Lawrie <V t!o , wb»; arc tlic af,'ents of the 
defendant company (and who for the purjxjses of thi‘- leforenci! imiy ho e(»n- 
siderod as the defendants), received a letter from Mooltan, daU'd ‘Jdth .Inly JHTb, 
from a Mr. MacHean, wlio seems to he in some \\av eontHieted with theJ’un,ial) 
Hank, as Jollows . 

CiIiNTLKMKN, 

I .oti .oivHius to fji'i .1 ri'l.O.iVi* of iiinic on to .i um i-.i,e.i' .oid it, Im,-, ]ii-.l (Kssirroil 

to iiu) Lliiii. from \oiir fomn'i tions witli tc.i f;iirdi'ii>., \ m m ... Ii.ivc riii|iiiiles from 

tile {'iinioti'i lor .isM-il.lilt,h. Tlie Lul I s|iciik for i-, .ilnuu -Jl \i',ii', of .ij'i', uml frctii Die life lie 
hiV'' lioeti tii'ouKhl ii]> to is jii-it tiu* f.ort of pi'tson wlio nnoiiIiI m.iki-,i tir-.l-i’l.i'.s assist,nit. Mi.s 
f.itlier IS a f.iriiu'r in .i ))J:ici‘ e.illiMl Str.itini.iiirii in tlir I lii,;iiho!(l, of Si ot.l.niil. .nid lie has lieen 
liriiii^hl ii]i to'issisl, (Ml the farm. lU' is .i stnmn- .iliU (oiiiiit iii.iii, .eid steadiiu‘ss itself. 
He IS rjiiiie lenni-.iiit ol to'.vii lif(‘, »]neh slioiild lie .ill III Ills l.aniii. .tiid Miiotlier point wlni'li 
slioiild reioiiimeiiil Inin to mil, M/,., Ili,it ln' is of ,i\er\ amialile disp,,,ii i,,ii .md well suited to 
manage the iiati\es. If 1 e.ni get a proiiusi' of .i lieitli .is ,issist.iiil in a (e.i g.irdeii for the l.id, 

I Would send for Inin .it oiici . 

The young imin jtniidod to in this letter w:is the phiiintill, tind he aceord- 
ingly eame to Ciileiitta, and, on the I'Jth diinuiiry ]87(), the parties executed 
the following agreement." 

The case referred then sot out tlie agreemetil hy which the [3.3] plaintiff 
was engaged its an assistant in tlie defendants’ tea gardens foi apoiiodof throe 
yciirs. I’hi' following are the only clauses material to tins re|ioii 

‘‘ .^iid further that, duniig the time of such serM<;e .is .itoies.nd. he will, (vheiu'it'r re(|uired 
lo do so, roiidur pisl, ,iiid true aeeinnils, ,unl gi\e every oilier I'.irlieiil.ir .iiid nifoniialioii of 
all inoiievs, goods, .nid ehattL'J.s, merehiiiidise, and othei prodnets .md things (>iit.ni sl.ed to 

linn, or tlnit iii.i\ eoiin' into hi • n 'ssessiini, jmwei, or eiistodi, oi under his control.\ud, 

l.istl>, ills .igM'"(] 111.it, the s.nd lomp.mv, or the dn'is tors .iini .igeiit-. I Iieieof. .h.ili he.it. 
liberty to .iniinl this agreement at .iii\ l.niie hn' wilful iiiisi oiidnet of the said I)mieaii 
^^ae(lillivr.iv in not fulfillmg the terms ,nid eoiidilions on liis p.irt to he ohseried, or if tlu’ 
s.nd Duncan Ma.e( iilliviMi .sli.tll, lo |•l.lson oi e'lntnnied illiie-.s, he pr. seiili'd from .(tteiidmg 
to, or he linidi‘r"rl ihi'rehy in the p'l'f 'ini iii.'i’ of, he. ilii-ies, iii' hv re.isoii ol the l)jiiikriiptcy, 
insolvency, or dissolnt.ioii of I he s ed rlok'.n I'e.i I'imp.iiu, Ijiiiiiled \ii'l thereiipoii Lhi* s.ifary 
spceilied heiein shall eotnplelelv ee.ise, .tnd tln's.nd Dinie.iii M.iet lillui.iv I e diseli.irgi’d from 
the collipii ii\'s sen lee. ” 

The rofcroiice then continued : 

“ The plaintiff suhseqiiently went, up i>) \s-,am, uorked foi a short period, 
ami was (lismissed tinalK h\ n lellet fmm Mi-ssis. Orr and Jlariis, the 
defendants’ attorneys, dated the Otii .\pril 187(). 

“ It was alleged that the plamtilf was cle.irlj ineompetunt. in so far as ho 
wus unahlo to write an ordimirv husiiTOss loiter, tind so far a letter 
of the plaintilf’s shows, that lut is umJile to wnle tinv hotter Mngiish 
than an ortlinary outdoor sorvanf in I'higl.tnd would he ahle to write ; hut, at 
the time of making the application, no suggestion was made that he was unable 
to vendor accounts. 

“ it was contended, therefore, on the authority of llrnmin v. Comr.lius (5 
C. H., N. S.,*236), that there is always an implied rejnesentation on the part of 
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the person taking service, that he is capable of performing the service requir^l 
of liim, and that the ftyluro to afford the requisite skill so impliedly promised is 
a breach of legal duty, and therefore misconduct and even wilful misconduct. 
There ia no doubt on that authority that when a skilled labourer, artisan, or 
artist is employed, there is an implied warranty on [ 36 ] his part that he is of 
skill reasonably competent to the task he undertakes ; but in the judgment, 
WiLLES, J., says : It may be that, if there is no general and no particular re¬ 
presentation of ability and skill, tfio workman undertakes no resjxjnsibility. If 
a gentleman, for example, should employ a man wlio is known to have never 
done anything l)ut swoop si crossing, to clean or mend his watch, the einployer 
would probably bo held to have incurred all risks himself The case of the 
crossing-swoepor is, no doubt, an oxtrorno case, but it means to say that there 
may be cases of service wliore tlioro is no implied warranty on the part of the 
servant that ho is comiwtent to perform tho duties ho undertakes. 

“ Hero tlio defendants employ a young man from tho Eliglilauds of Scot¬ 
land, wlioso recommendations soom to he that ho is strong, aide and steady, 
quite ignorant of town life, and amialdoin his disposition, and they employ him 
for duties concoinmg which he could have had only vague ideas, and in a country 
entirely strange to him. It may fairly ho said that, if they employ a simple 
country youth with no hotter recommendations than tho above, they do so at 
their peril, for it is not alleged as against him that there was any express 
representation of competency. 

“ But apart from this, tho parties liavo gone out of their way to insert in 
their agreement tho ground on wiiich tho defendants are at liberty to annul it, 
and those are wilful misconduct, continued illness preventing him from attend¬ 
ing to his duties and tlie insolvency of tho company. Looking at the position 
of the parties, there seems every reason that such a clause should bo inserted ;— 
nothing could ho more inconvenient than for a man who had come thousands of 
miles to obtain a particular employment to bo discharged from such employ¬ 
ment when obtained for any reason beyond those stated in the agreement. 
Looking at tho fact that tho defendants might, with ordinary ease, have decided 
tho question of his incomjjotoncy before they signed the agreement, Dickson v. 
Zizlnia (10 C. B., G02) seems to apply hero— MauIjE, J., saying :—‘ We should 
not by inference insert in a [37] contract implied provisions with respect to a 
subject which tho contract has expressly provided for. If a man sell a horse 
and warrant it to bo sound, tijo vendor knowing at the time that tho purchaser 
wants it for tho purpose of carrying a lady, and the horse, though sound, proves 
to bo unfit for that particular i)urposo, that would be no breach of warranty. 
So, with respect to any other kind of warranty, tho maxim expressum facit 
oessare taciturn applies to such cases. If this wore not so, it would be necessary 
for the parties to every agreement to provide in terms, that they are to Ihj 
understood not to bo bound by anything which is not expressly set down 
which would bo manifestly inconvenient.’ 

“ For the above reasons 1 was of opinion that tho commission was unneces¬ 
sary, and as it was stated on fho part of the defendants that there was no 
other defence, and that the damage* asked for could not be considered excessive, 
the case was practically undefended, and, after examining the plaintiff, judgment 
was given for him for the full amount sued for. 

“ But at the request of the Counsel for the defendants, 1 refer the following 
question for the opinion of the Higli Court:—‘ Whether the plea that the 
plaintiff was dismissed for incompetence is a good defence to this suit.’ 
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Contingent on the opinion of the High Court, my judgment is for the 
plaintifl' for the full amount sued for.” ^ 

Mr. Macrae for the Defendants, at whoso request the reference had been 
made, commenced, and contended that the defendants ought to have been allow¬ 
ed to go into evidence of the plaintiff’s inconqietence, which would be an 
answer to the suit. U nder the express terms of the agreement, ho was bound 
to bo competent to render just and true accounts, moaning thereby that he 
should bo able to give to his employers in Calcutta sucJi ordinary accounts as 
would bo necessary for an assistant in a tea garden to keep and send in a 
written form to his employers. Wo don’t contend ho must ))o a skilled book¬ 
keeper. This the defendants have evidence to show ho was incompetent to 
perform, and tlioy wore entitled tlierofore to dismiss him. Tlio learned Counsel 
referred to the case of Harmer v. Cornehub (6 C. B., N. S., 236) to show [ 88 ] 
that there is in such an agreement an im))liud representation of competency. 

Mr. Shu’ll for the Plaintiff, contended, that tlio groijnds of dismissal statcMl 
in the agreement wore the only grounds which would justify the jdaintitf’s being 
dismissed, if it had been intended that he sliould he liable to dismissal on 
otiior grounds, they would have been stated; not having been stated, they could 
not, on the principle of the maxims cxpressio itnim ejcclusio allerius and 
expressum facit eessare taaitum, bo now implied ; see Broom’s Legal Maxims, 
651, 5th od., and Aspdni v. Austin (5 Q. B., 671). 

The clause relating to the “ true and just accounts ” did not mean that the 
plaintiff was to be able to keep written accounts, or understand accounts at all, 
but refers to liis honesty in everything that should be entrusted to him. 
[MacI'HEKSON, J. —Wo must treat this as if it wore an argument on demur¬ 
rer and assume he was incompetent, as no ovidonco was allowed to bo called.] 
Even if lie wore unable to satisfy tliat clause of the agreement in the strict 
sense contended for by the defendants, tliat would not go to tho root of the 
agreement so as to avoid it: he would not tlicroby become liable to be dismissed. 
Tiic clause as to rendering accounts is restricted by that stating tlie grounds of 
dismissal in which tho i)arties have specified what should he good cause, and 
which cannot bo extended by implication : see per Denman, in Asjulm v. 
Austin (5 Q. B., 671, at p, 684). It is said competonco must bo implied in a 
case of this kind, but wilful misconduct would of itself have boon a ground for 
dismissal, yet that is specified in tho ugroornont, as would incomjiotonco have 
been expressed if it liad been intended to lie a ground of dismissal. In llmmer 
V. Cornelius (5 C. B., N. 8., 236) theio were no specified grounds of dismissal. 
Tho services contracted for in tliat case, moreover, wore skilled services, 
and in case of skilled persons competence for the work in whicli they 
profess to bo skilled is imjilied. Here there was nothing [39] of that 
kind ; the defendants knew the plaintiff could know nothing about a tea 
garden, and they did not engage him until they had seen him and had 
an opportunity of judging of his capabilities —thus they took the risk on them¬ 
selves as put by WiLLES, J., in Harmer v. Cornelius (5 C. B., N. S., 236, see 
p. 246). [MACrHEltSON, J.— Willes, J., sayathat failure to perform what has 
bean promised is misconduct, which would justify a servant’s dismissal.] The 
principles which govern cases in which skilled services are guaranteed do not 
apply to tho present case. It is submitted that the principle of caveat c?nptor, 
which applies in ordinary cases of sale of goods, has some bearing on this case. 
[Gaeth, O.J. —Here there is an express warranty as to fitness to render 
accounts,] Where parties have purchased with their eyes ojien they take the 
risk. There is no implied warranty on thp part of the vendor. From that 
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view fitness would not be implied at all; it is a case similar to the defendants 
having purchased gocjds after inspection. 

Mr. Macrae in reply.—Wo take rendering accounts in tlie common and 
ordinary meaning of that term. If wo are driven to a strict interpretation of 
the contract, Hanner v. Cornelius (5 C. J3. N. S., 236, soo p. 246) is an autho¬ 
rity for saying that if a servant is unable to perform work )io has undertaken 
to do, it is misconduct, and would fustify his dismissal; it does not matter 
whether he cannot, or will* not, do it. If this is taken as an argument on 
demurrer, and tho plaintiff treated as incoinpotont, as must he done, how would 
ho allege his roadinoss and willingness ? 

Cur. atlv. unit. 


Tho Opinion of the High Court was as follows : — 

Oarth, C.J.— -Wo are of ojiinion tliat, with reference to tho express terms 
of the written agrocniont entered into on tho 12th of January 1876, tlie plain¬ 
tiff distinctly undertook that ho would, ‘ whenever required to do so, render 
just and true accounts, and give every otlier iiarticnlai' and information of all 
moneys, goods, .and cliattols, merchandise, and other products and things 
entrusted to him, or tliat migltt come into his possession, jiowor, or custody, or 
under his control; ” and wo tliink [40] tliat the defendant company ought to 
have been allowed to go into evidence to show that tho plaintiff was not 
reasonably competent to tho task wliich lie undertook. In deciding thus, we 
act in accordance with tho jirinciplo laid down in tho case of Harrncr v. 
Cornelius (5 C. B., N. S., 236 : s.c., *28 L. J. C. P., 85). The passage as to 
the crossing-swoejier, quoted by the Judge of tho Small Causo Court from the 
judgment of WlLElSS, .T., has no ajiplication to tho present case. Tho crossing- 
sweojjer is stated to have been known to his employers as a person who had 
never done anything hut sweep a crossing, and, under such circumstances, must 
necessarily have been known to he inconiiieteiit for tho task which he under¬ 
took, and, moreover, he is not supposed to havo made any express contract 
with his omiiloyors : whereas, in tho ])resont instaiico, there would apjicar to havo 
been no knowledge hv the defendants of tho plaintiff's laok of competency, and 
there was an express undertaking on his part that ho would rondor just and true 
accounts, Ac. 

■ It has been contotfdod hv Mr. Shtrll that this undertaking does not refer 
to any rendering of aceoiiiits in the sense of kocinng what are technically called 
" books ; ” or, in other words, that it was merely an undertaking that the 
plaintiff would act honestly by his enqilo.vors ; hut wo do not think that this is 
the true moaning of the agreement. • Wo consider that the plaintiff undertook 
that, in tho event of moneys, iScc., coming under liis control, he would duly 
account for them, and furnish all such reasonable information and particulars 
as might bo exjiectod from a person in his iiosition. We by no means construe 
it as an undertaking that tho plaintiff was a skilled accountant in the wider 
sense of tho expression, but wo think that ho undertook to keep and render 
such accounts as an inexporioncod assistant in a tea garden might reasonably 
be asked to keep and render. • 

Wej further think that the learned Judge of the Small Cause Court is 
wrong in holding that the last clause of tho agreement moans that the plaintiff 
shall in no case be dismissed, except for such wilful misconduct as is there 
described, or by reason of continued illness, or tlie dissolution of the defendant 
company, &c. The agreement does not say that the defendant company shall 
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not have the right disniias the plaintiff for any other cause than 
those specihed. It merely reminds the plaintiff that he rnay be dismissed for 
the misconduct which is there specified; but It in no way affects or alters the 
right which the defendant company had to dismiss the plaintiff for absolute 
inability to perform what he had undertaken. 

The Judge of tlie Small Cause Court nnist, tlierofore, proceed to deal with 
the ease on the merits. Each party will pay his own costs of this reference. 

Attorneys for the Plaintiff : Messrs. Glut tint veil, Kiunoles, and Roberts. 

Attorneys for tlie Defendants : Messrs. Orr niul flams. 


[2 Cal. 41] 

APPELLATE CIVIL. 

The ifOth March, lH7ti. 

Phesent: 

Mj{. Justice Kemp and Mr. Justice Eircji. 


Deon Doyal Lall.Plaintiff 

versus 

Ilet Narain Sing and others.Defendants.' 


Mortgage bond —Interest after dw- date. Hale of. 

In a suit brought to rorowr tlio prmoipal and iutorusL (lin‘ in)on a writtou socurity given 
for the payiiu'iit of the priiieipal money on a rtav spcseifieil. with iiitcrost at a stipulated rate up 
to such day, the Court may, in its discretion, award inU-rest on the prim-ipal siiiii from 
due date at such rate as it tliinks fit, and is not bound to award such interest at the 
ylipulated rate. 

The principle laid down in Conk v. Fotrlet (Jj, R.. 7 11. I,., ‘J7) followed. 

Suit on a mortgage bond dated the 2Hth of Assin 1269 (Euslee), correspond¬ 
ing with the 17th October 1861, for payment of the principal sum of 
Ks. 2,600 and Jis. 5,488-8-6 interest, computed, at the rate of 18 per cent, 
per annum, as specified in the bond, from date of the u^cecution of the bond to 
the 28th Bysaok 1281, corresponding to tlio 29th April 1871. ' 

The original mortgagors wore called as witnesses for tlio plaintiff, and 
admitted the execution of the bond and the non- imi laymont of principiil and 
interest due thereon. It was, however, olijoctod on behalf of the subsequent 
purchasers of part of the mortgaged ])rop<)rty, parties to the suit, that the claim 
as to interest payable after due date was barred on the ground that such interest 
was not a charge upon the hypothecated projierty, but partook more of the 
nature of damages, and should therefore have been sued for within six years of 
the date when the bond fell due. 

The Court below gave the plaintiff a decree for Rs. 2,875-9-6, refusing to 
award any interest from the date on wliich the bond fell due. 

The plaintiff appealed to the High Court. 

Mr. C. Gregory and Baboo NilMadhult Senior the Appellant. 

* Regular Appeal, No. B8 o[ 1875, against a decruii of the Suburdiuatc Judge of Zilla 
Gya, dated the lOtb of Sephimber 1874. 
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Baboos Mohesh Chunder Ckowdhry and JogeshChunder Dey for Beepondents. 

The Jad^ment erf the Court was delivered by 

Kemp, J. —The plaintilT is the appellant in this case. He sued three sets 
of defendants to recover a sum of Bs. 8,088-8-.6, due under a bond dated the 
28th of Assin 1269 Fuslee, corresponding with the 17th of October 1801. The 
principal amount borrowed was Bs. 2,600, and interest is claimed from the 28th 
Assin 1269, the date of the bond, to the 28th Bysack 1281, date of suit, being 
twelve years and seven months, at the rate of Be. 1-8 per mensem, the total 
amount of interest claimoJ being Bs. 5,488-8-6. The bond was admitted by the 
principal defendants, the judgment-debtors. They were examined, and they also 
stated that, after the bond fell due, they were unable to pay it, and that they 
agreed to go on paying interest. The first defendants are the purchasers of 
a portion of the property which was mortgaged to the plaintiff as security for 
the sum advanced *by him to the principal defendants. The Subordinate 
Judge has given the plaintiff a modified decree for a sum of Bs. 2,876-9-6 
C48] out of Bs. 8,088-8-6 claimed. He has alsd made the plaintiff pay the 
costs of the defendants, and the result of the suit is that although the bond is 
admitted, and the defendants depose that they were unable to pay, and asked 
for time, and promised to pay interest, they have to pay only about one-tliird 
of the amount claimed, and that the plaintiff has only to receive Bs. 2-5 in 
the shape of costs from the defendants. No wonder that, under these 
oiroumstanoes, the respondents did not appeal to this Court. 

The Subordinate Judge has found that, as there is no stipulation in the 
bond regarding payment of interest after the appointed period for the discharge 
of the debt, the plaintiff is not entitled to interest after the lapse of that period. 
. . . . The first objection taken before us by the appellant is, that the 

Court was wrong in not using its discretion, in overlooking tlie evidence of the 
debtor-defendants, and in not awarding interest from the date upon which the 
bond fell due up to the date of suit. The purcliaser-defendants raised the 
following objection, that interest after the due date i.s not a charge upon the 
property hypothecated, inasmuch as any interest after that date is in the 
nature of damages, and more than six years having elapsed from the date on 
which the principal fell due, namely, in May 1862, the suit is barred. 

We think that the Subordinate Judge is clearly wrong in not awarding 
interest at all from the date on which tlie bond fell duo. The execution of the 
bond is admitted, and the bond-debtors admit in their evidence that they were 
unable to pay the debt on the date it fell due, and that they promised to pay 
interest from time to time. There is a case before the House of Lords, of Cook 
V. FowUtr (L. B., 7 H. L., 27), in which it has been held that there is no rule of 
law that upon a contract for the payment of money on a day certain with 
interest at a fixed rate down to that day, a further contract for the continuance 
of the same rate of interest is to he implied. . . . Lord Selborne, in his judg¬ 
ment, which is to be found at page 37, says:—“ Although in cases of this class, 
interest for the delay of payment post diem |[4i]l ought to be given, it is on the 
principle, not of implied contract, but of damages for a breach of contract. The 
rate of^ interest to which the parties have agreed during the term of their contract 
may well be adopted, in an ordinary case of this kind, by a Court or jury, as the 
proper measure of damages for the subsequent delay; but that is because 
ordinarily a reasonable and usual rate of interest, which it may be presumed 
would have been the same whatever might be the duration of the loan, has been 
agreed to. But in the case before your Lordships, the agreed rate of interest is 
excessive and extraordinary; and although no question is raised between the 
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present parties as to its jfaiimess and reasonableness so far as it was matter of 
express contract, it by no means follows that it wofild have been fair and 
reasonable, or would have been so regarded by the borrower, if it had been 
indefinitely extended to every possible delay of payment after the stipulated 
time.” 

Now, applying the principle thus laid down to the present case, we do not 
think we should be justified in giving the plaintiff interest from the date on 
which the bond fell due at the rate of 18per cent, per annum, the rate mentioned in 
the bond ; but we think that, acting upon the discrelion vested in us, we ought 
to allow the plaintiff interest at the rate of 6 per cent, per annum, which is the 
rate usually allowed by this Court, from the date on which the bond fell due. 
The plaintiff will therefore be entitled to recover Es. 2,600 principal with 
interest at the rate of 18 per cent, per annum up to the dato on wliicli the bond 
fell due, and from that date at the rate of 6 per cent, per annum up to date of 
payment. 

We also think that the decision of the Court below with reference to costs 
must be modified. We therefore modify the decree of the Court below with 
reference to our remarks made above as to the interest payable to the plaintiff 
and the period for which that interest is to be paid, and as regards costs, we 
think that the plaintiff is entitled to his costs in this Court and in the Court 
below upon tiie sum now decreed as against both sets of defendants. 

Decree modified. 


NOTES. 

[ INTEREST—AFTER DUE DATE— 

The leading case of Godk v. Fowler, L. R. 7 H. L., ‘27, was thus distinguished in Distm, 
In re Ifejfms v. Dixon (1900) 2 Ch. 661 by Lord Justice COI.LINH :— 

There is a "distinction between a simplex obligatio —that is to say, a simple bond 
without a penalty—and a bond with a penalty. In the Hrst case you have simply an absolute 
oontraci to pay upon a particular day, and for all practical purposes that is on the same 
footing as a deed secured by a warrant of attorney, which was the actual case before the 
Court in Cook v. Fowler. In those two cases of a simple absolute contract to pay money on 
given day there was no implication in law of any obligation to pay interest as a part of the 
contract after the given day. Interest, if recoverable, could mly be recovered as damages, 
and can of ooursc, now, by the statute of William, be recovered as damages. Now, what was 
it that differentiated the case of a bond with a penalty from the case of a bond without a 
penalty ? You could not recover interest as interest upon a simple bond without a penalty ; 
but you could unquestionably always in a Court of equity, and afterwards, by the .statute of 
Anne, in a Court of law, recover on a bond with a penalty, not damages but interest. GPfae 
explanation is that in the view of both Courts the penalty really was for the purpose of 
securing that which was the teal contract, namely, the principal with the interest. There 
was, it is true, a difficulty in suing for the interest ivs interest in a Court of law ; but, when 
the statute of Anne was passed the Courts of law, as has been pointed out by my brother 
BIGBV, were in a position to give effect to that which hitd always been the doctrine of equity 
The principle of Cook v. Fowler has been extended iti England also to debts seemed by 
mortgage:— Ooldstarm v. TalUrnuin, (1886) IS Q. B, D.. i. 

See aho (1878) 3 Bora. 131; (1878) 1 All. (X)3.] 
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[43] OETGINAL CIVIL. 

The 13th June, and 7th July, 1876 
Present; 

Mr, Justice Pontifex. 

Treepoorasooridory Dossee 
versus 

Debendronath Tagore. 

Limitation Act (IX of 1871), els. d 146 — Will—Residuary Estate of 
MoveAibh and Immoveable, property - -Express Trustee Account — 
Mulkfaribusness — Jurisdiction—Certiticate under Act XX of 
1841 -Act XXVU of 18U(), s. a—Swt by Hindu Widow 
without Ceilijicaie— Claims to Immoveable Property 
against Executors and Tiiistees. 

Held, that cl. of Act IX of 1871 applias to a xuit for a share of the residue of a 
teHtator's moveable property disposed of h\ his will. 

Prior V. Homibloir (i! Y. & C. I'lx., slOO) followed. 

Held, also, that if a testator appoints persons to be his executors and trustees, and 
directs them to do certain acts which can only he done by the owners of hi.s residuary estate, 
the trustees will take that estate, though there be no express devise to them. 

THh! facts and arguments in this case are fully stated in the Judgment of the 
Court. 

Mr. Evans and Mr. Bovnerjee for the Plaintiff. 

Mr. Kennedy and Mr. Eng ram for the Defendant Gunendronath Tagore. 

The Advocate-General, Offg. (Mr. Paul), and Mr. TtW/ro^’c'for the Defen¬ 
dant Debendronath Tagore. 

Mr. Macrae for the executors of tiie defendant Gunendronath Tagore. 

Mr. Branson and Mr, Paht for the sons of Deheudroiiath, except 
Suttendronath. ♦ 

• Mr. Stokoe for the Tfusteo Defendants. 

The following authorities and cases were referred to : As to the [46] suit 
being a supplementary suit: Heton on Decrees, 1175, 1176, 3rd edition. As to 
the raising of issues, amending the plaint, and tlie nature and form of relief : 
Arbuthnot v Betts (6B.L.R., 273), Joseph v. Solano(9 B. L.R., 441), and Biralal 
Mullick V. Mattlal Mullick (5 B L.R., 682). As to jurisdiction : Delhi and Lmdon 
Bank v. Wordie (I. L. R., 1 Cal., 249), Juggodumba Dossee v. Puddomoney 
Dossee (15 B. L. E., 318), Uagram v. Moses (1 Hyde, 284), Whittaker v. Forbes 
(1 C. P. D,, 61) and the cases of construction of wills in Tagore v. Tagore 
(4 B. L. E., O. C., 103), Knmara Asima Krishna Deb v. Kumara Kumara 
Krishna Deli (2 B. L. E., O. C., 11), and Krishnaramani Dost v. Ananda Krishna 
Bose (4 B. L. E., 0. 0., 231). As to hmltifariousness: Pointon v. Pointon (L, E., 12 
Eq., 647) and Coates v. Legard (L. E. 19 Eq., 66). As to limitation ; DanieU’s 
Oh. Pr„ 664, and oases there cited— Berrington v. Evans (l Y, & 0. Ex., 434) 
and 0*Kelly v. Bodkin (2 Ir. Eq., Eep., 861), Act IX of 1871, Sch. II, els. 122 
and 145, Cholmondley v. Clinton (2 Jac. & Wal. 1 at p. 189), Story’s 
Equity Jurisprudence, Vol. II, s. 1520, Clegg v. Edmondson (3 Jur., N. S., 299, at 
p. 303). As to the position and powers of an executor; Sharo Bibee v. Buldeo 
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Doss (l B. L. R.,0. C.,24^, S. M. Joykali Dchi v. Shibnath Chatterjee (2 B, L. E., 
O. C., 1), Anund Chiinder Ohosh v. Soorjee Money Dossec (Morton’s Eep., 77), 
S. M Dossee v. Tarachurn Coondoo Chowdry (Bourko, Pt. VII, 48), Nilkant 
Chatterjee v. Peari Mohan Das (8 B. L. R., O. C., 7), Dhunraj v. Broughton 
(16 B. L. R., 2y6) and In the goods of Tarachand Coondoo Chowdry (Bourke, 
Pt. V, 1). As to adoption ; Dabee Dyal v. Hur Ilor Singh (4 Sel. Rep., 320), 
Shamachurn’s Vyavastha Darpana, 779, Ratti{»an on Adoption, 25, Mussamul 
Taramiinee Dibia v. Dev Narayan liat*(3 Sol. Hop. 387), Norton's L. C., Vol. 1, 
p. 88, Cowell’s Hindu Law, 303, and Tarim Charan Chowdhry v. Aiianda 
Chandra Chowdry (3 B. L. R. A. C., 146). 

[47] Pontifex, J. —This case, which has boon ar}*uo(l in the settlement of 
issues, raises many troublesome and difficult questions. 

Dwarkanath Tagore, who died about the year 1846, left throe sons-- 
Debendronath, who is still living and is the principal defendant in this suit; 
Greendronath, who died in 1854, leaving two sons, Ganendrunath, who died in 
1869, and Gunendronath, who is a defendant in this .suit; and Nogendronatb, 
who died in 1868, without issue, leaving a widow, who is the plaintiff in this 
suit. Dwarkanath Tagore, by his will made in 1843, appointed a Mr. Gordon 
and his three sons his executors (all of whom, except Nogondro, proved the 
will), and, after thereby confirming a certain deed of settlement of the 20th of 
August 1840, making certain devises and bequests (including a devise of a 
piece of land and a bequest of Rs. 20,000, for the purposes of building a house 
thereon, to his son Nogendronatb), the testator Dwarkanath gave the beneficial 
interest in the residue of his real and t}erBonal estate in efi'ect, and according, 
as I am informed, to the construction placed on such residuary devise by the 
Supreme Court in 1847, to his throe sons absolutely, as tenants in common. 
J shall state later on my reasons for considering that the executors of 
Dwarkanath’s w'ill took thereunder the whole of his residuary estate as trustees. 

By the settlement of the 20tli of August 1840, referred to in his will, 
Dwarkanath conveyed very valuable immovoablo estate, the whole of it outside 
the jurisdiction of this Court, to trustees, who, under a subsequent appointment, 
are now represented by the defendants Sarodaprosad (iangooly, Nilcomul 
Mookorjea, and Nobin Chandra Mookerjea, wliom 1 shall call the settlement 
trustees. The trusts of the settlement wei'u tliat the trustees should, after the 
decease of tiie testator Dw^ai'kanath, pay the rents of the lands between his 
three sons, in equal shares, during their lives, aiid immediately after the decease 
of any of them, ui>on trust, to pay tlie share of the son so dying to his children, 
being a son or sons, in equal shares ; and the «leod provided that if the sons of 
Dwarkanath, or any of tlieiii, or any of their respective sons, should die with¬ 
out having male issue, and without having duly adopted a son but leaving a 
[48] widow', then the trustees should pay, out of the rents of the settled 
property, a sufficient sum for the suitable suj)port of sucfi widow during her 
life and for providing her with a suitable residence. 

The three sons of Dwarkanath, after his decease, and during their 
joint lives, received the income of the settled property in equal shares, and 
after Greendronath’s decease, in 1854, it aoems to have been assumed by all 
parties that his two sons, Ganendronath and Gunendronath, wore entitled to 
Greendronath’s one-third share, under the deed of settlement. 

Nogendro, who died in 1858 without issue, left a will; and a certificate 
under Act XX of 1841 to collect debts was granted by the Court at Alipore to 
his nephew Ganendro. The will has been'admitted in this suit, by the plaintiff. 
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to be a valid will. The scheme* of it is as follows:—The testator, Nogendro, 
gave JKfthority to his widow, the plaintiff, to adopt a son of Ganendro, or a son 
of Gunendro, and, in default of a fit son of either, then such child as Ganendro 
should approve. It is clear from the will that Nogendro believed that a son so 
adopted would succeed to his own one-third share under the settlement, and 
that he bonsidered that such share would be a provision for himself and 
Nogendro’s widow. The only devise made by the will is to Ganendro, of 
the testator’s one-third share of certain other property, which he refers to as 
described " in the schedule written under the former will. ” 

A document purporting to bo a former will has been produced by the plain¬ 
tiff in this suit under somewhat peculiar circumstances. She does not admit it 
to be the former will referred to in her husband’s last will, but the defendants 
rely upon it. I think, under the circumstances, and at this stage of the case, 1 
am bound to assume that tiie document so produced is the former will referred 
to by Nogendro. 

(After finding that the devise in this will to Ganendro gave him no interest 
in Nogendro's residuary property, or in anything but the specific items 
enumerated in the schedule thereto. His Lordship continued.) 

It is to be particularly noticed that the appointment in the admitted will 
of Debendro and Ganendro as executors is of a [49] very restricted character; 
whatever may be the exact nature of the interest or power of a Hindu executor 
appointed by will—whether, as argued on behalf of the plaintiff, he takes no 
estate, or whether, as argued on behalf of Debendro, he sufficiently represents the 
entire estate of a testator—it seems to me that, in tills particular will, Deben¬ 
dro and Ganendro, though called executors, were appointed only for a stiecial 
purpose, and for a limited period,—that is to say, only to look after, and take 
care of, the natural or adopted son of the testator during his minority, and only 
so far as concerned the property in settlement. They were, in my opinion, only 
constituted guardians and manager for the son (if any), and took, under the 
will, no further interest or pow’ers as executors. 

(His Lordship, after referring to certain transactions with reference to the 
adoption of a son by the plaintiff under an alleged verbal permission from her 
husband— to the actual adoption of Gunendro under that permission— to a suit 
brought by him to establish his adoption, which was dismissed in January 1860 
—to a bill filed by Debendro to sot aside the adoption, and to ascertain the 
rights of the parties iif tlio settled property, to which the plaintiff* was a 
defendant—to a suit brought, pending Debendro’s suit, by a creditor, Bazlur 
Bahim, for administration of Nogendro's estate, in which suit Debendro and 
Ganendro wore made defendants, but to which the plaintiff in this suit was not 
a party - to a decree made in I'Jebondro’s suit in September 1860, whereby it 
was declared that the adoj)tod son took no benefit under the settlement, that 
the plaintiff was entitled to Es. 400 monthly as maintenanoe, which the 
settlement trustees from that time continued to pay to her, and that subject to 
debts and legacies Debendro was entitled to one-third of the surplus of 
Nogendro’s share, Ganendro and Gunendro to another one-third, and as to the 
third share all {jarties were to be at liberty to apply—to a consent decree made 
in Bazlur Bahim’s suit in April 1864, which directed that the real estate of 
Nogendro should be sold, and the Beoeiver of the Court be appointed Receiver 
to collect the outstandings of his estate and also the share of Nogendro in the 
residuary estate of Dwarknath, continued:— 

[80] In my opinion, the present plaintiff is not bound by the decree, or 
proceedings, iu the creditor's suit, and the only property of Nogendro which 
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could be affected ther^^ is the property devised by Nogendro to Ganendro, 
and any debts of Nogendro vrhioh Ganendro was authorised to collect and get 
in under the certificate granted to him by the Alipore Court. Such certificate 
applied only to debts and moveable estate, and did not give Ganendro any 
interest in, or any authority to receive, or represent, immoveable estate; as 
was decided by Sir BaRNES Pkacock in the two judgments in Awkinfee v. Mee 
Nay (8 W. E., 1) and Sivinihia Pcllai v. Mootooswamy (8 W. E., 2) with respect 
to a similar certificate under the Act o*f 1860 : and if Dobendro and Ganendro 
have no right to recover and no interest in Nogendro’s immoveable estate, any 
decree made in a suit in which they were the only defendants could not affect 
the immoveable estate or the person really interested in such immoveable estate. 
The plaintiff, it is true, has asked that this suit may ho taken, so far as it relates 
to the same subject-matter, as supplemental to Bazlur Eahim’s suit. But even 
if it could be so taken, I think, under the circumstances, she is not absolutely 
bound by that portion of the prayer. 

Ganendronath died in 1869 without issue, having by his will appointed 
Gunendronath, Jogesh Prokash Gangooly and Nilcomul Mookerjoa executors, 
and leaving a widow, Samasoondery, who has been made a defendant, but who 
has not appeared, &o this suit. 

The present plaintiff, on the 12th July 1875, filed her plaint in this suit 
against Debendronath and his seven sons, Gunendronath and his three sons, 
Ganendro’s widow, Ganendro’s executors; and the throe trustees of the deed of 
settlement. In her plaint she charges that her adoption of Gunendro 
was without her husband’s authority, and therefox'e void, and that Gunendro has 
never acted upon it; that Dobendro is in possession of the whole of Dwarka- 
nath’s estate, and has filed no accounts since 1848 ; that Dobendro has bought 
up the rights of Nogeudro’s creditors at reduced prices ; that Debondro and 
Gunendro are in possession of the piece of land spocifically devised by Dwarkanath 
rSl3 to Nogendro, and of certain silk factories, either belonging to Nogondro's 
estate, or purchased therefrom, which last appear to be a part of the pro^xerty 
mentioned in the schedule to Nogendro’s first will; that siie is not hound by 
the decree of the 24th of Soptomher 1860 ; that she, as widow of Nogendro, 
is entitled, subject to the lifo-interests created hy the said settlement, to one- 
third of the pro|jerty therein comprised. She accordingly prays for a declara¬ 
tion that she is not bound by the decree of tho 24th September 1860, and 
that the settlement deed may be now construed, and that it may he declared 
that she is entitled to one-third part of Dwarkanath's residuary estate and of 
the settled property ; that accounts of the settled property and of Dwarkanath's 
estate may be taken, and if necessary, that his estate should bo administered 
by the Court; that, so far as Nogendro’s estate is unadniinistered, it may be 
administered by the Court; that, in respect of any purchases hy Debendro of 
debts due by such estate, he should only rank as a creditor for the amounts 
expended by him in such purchase; and that the present suit, so far as it 
relates to the same subject-matter, maybe taken as supplemental to Bazilur 
Eahim’s suit. All the defendants, except the widow of Ganendro and one of 
the sons of Dolxendro, have appeared. With those exceptions, written state¬ 
ments have been put in by all the dofendantk. The plaintiff at this hearing 
has asked that her suit may be dismissed as against the two defendants who 
have not appeared, and may be dismissed with costs, as against the sons of 
Debendro and Ganendro; and I mode an order accordingly. 

The suit came on to be heard before me in settlement of issues, and 
Debendro and Ganendro set up three principal grounds why the suit sbooid be 
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dismissed:—1st, that it is multifarious ; 2nd, that the plaintifl' has no right to 
sue in respect of any of the matters complained of by her; and 3rd, that the 
plaintiff is barred by limitation and acquiescence. 

1 propose to take these objections in their order. 

The plaintiff asks relief in respect of three different matters ; the adminis¬ 
tration of the estate of Dwarkanath ; .the construction [82] of the deed of 
settlement; and an administration of Nogendro’s estate, which might also 
involve an administration of Ganendro’s estate. Considerable stress has been 
placed on the fact that, if the plaintiff can combine in one suit these several 
subjects, she will be able to get a decree witli respect to the settled proiierty, 
which she could not get if she sued separately for an administration of that 
property, inasmuch as the whole of it is without the local limits of this Court’s 
jurisdiction. This objection would, no doubt, have great force if the plaintiff 
was attempting to deal only prospectively with the projierty outside Calcutta. 
But in fact her case is that, since 1860, the trustees of the settlement have paid 
a particular share of tlie rents of the settled property to Debendro, as executor 
of Dwarkanath’s will; and her principal object is to get a construction of the 
settlement with respect to the rents so paid, which construction, no doubt, 
would incidentally affect future rents, and would bo a binding decision on title. 

Supposing the plaintiff had, in fact, any right or interest under the deed 
of settlement, and having regard to the wider and more liberal view latterly 
taken with respect to objection for raultifuriousness, as shown in the cases of 
Pointon v. Pointon (L. S., 12 Eq., 537) and Coates v. Lcgard (L. R., 19 Eq., 
56), I should not have been disposed to dismiss the plaintiff’s suit on that 
ground. But in fact tljo plaintiff has, in my opinion, no right or interest under 
the settlement deed, i)eyond what she has already received, and is now in receipt 
of, under the decree of the 24th of September 1860. And 1 think she has 
neither the right, nor that it would bo any material advantage to her, to go 
behind that decree. She has not the right, because, in my view of the proper 
construction to placed on that deed, siie was only entitled to maintenance and 
a residence thereunder; and, with that exception, the sole person who could 
sue the trustees, or bo affected by any decree made against them, was 
Debendro—1 st, in his character of surviving tenant for life: and, 2nd, as executor 
and trustee of his father Dwarkanath's will, to whom alone the settlement 
trustees were liable to Account: and tiie only substantial injury which, as a 
claimant upon [83] Dwarkanath’s estate, she may have received, is that a third 
share was given dii ectly to Ganondro’s sons, which probably would not have been 
given if the Court hatl had the advantage of considering more recent decisions, 
the gift in remainder being to aclass, some of the members of which might not be, 
and, in fact, wore not, in existence at the time of the settlor’s death. But this 
construction, if erroneous, may probably be, to a great extent, cured when 
Debendro's one-third comes to be dealt with, on his death. 

I think, therefore, that the plaintiff has no cause of action against the 
settlement trustees, and that her suit must bo dismissed against them with costs. 

The second main objection is that the plaintiff has no right to sue in 
respect of any of the matters complained of by her,—1st, because the whole of 
Nogendro’s estate was devised by him to Ganendro ; 2nd, because Gunendro 
having been adopted by her in fact, is alone entitled to Nogendro’s estate, 
although his adoption may not have constituted him a cestui que trust under 
the settlement deed ; and 3rd, because the plaintiff has not been constituted the 
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legal personal representative of Nogendro by certificate, or letters of adminis¬ 
tration, and is therefore under s, 2* of Act XXVII of 18^0 incompetent to sue. 

On the first of these objections, I have already held that the devise to 
Ganendro in Nogendro’s will was specific, and not residuary. 

With respect to the second objection, the parties would l)e entitled to an 
issue if Gunendro claimed to be such adopted son. Hut this objection is only 
raised by Dehendro, for Gunendro absolutely disclaims the status of adopted 
son; and as he is a party to this suit, and Dehendro would consequently be 
protected by any order,made in the suit, I do not think Dehendro alone can 
claim to raise the issue. And, upon the facts stated, it seems to me that it 
would be impossible to prove or establish sucli adoption ; for a suit in which 
Gunendro attempted to establish such status has been already dismissed as 
against the present plaintiff. And, again, if such adoption had been relied on 
in Debendro’s suit on the settlement, the decree [54] of 1860, directing pay¬ 
ment to the executor of Dwarkanath, would in all probability have noticed it, 
inasmuch as it did notice the right of Dehendro and the rights of Ganendro 
and Gunendro representing their father, as beneficially .interested in Dwarka¬ 
nath’s residuary estate. It certainly would require the clearest possible evidence 
to make me believe that after Nogendro had so carefully by his will limited the 
selection of an adopted son, he would have given verbal permission to his 
minor wife to adopt a son of her own exclusive choice ; for that is the allegation 
in the petition put in for her in the Alipore Court, and to my mind it is quite 
impossible to read the agreement of March 1869 between Ganendro and his 
mother, and the two petitions filed at Alipore on behalf of the plaintiff, and to 
believe that the alleged verbal permission to adopt was ever in fact given by 
Nogendro to the plaintiff. I am, therefore, of opinion, at all events at the 
present stage of the case, that this objection cannot prevail. 

With respect to the next objection, that the plaintiff is incompetent to sue, 
inasmuch as she has neither 'obtained a certificate nor letters of administration 
to Nogendro's estate, it appears to mo that s. 2 of Act XXVll of 1860 applies 
to debts and not to claims against executors or trastees. At all events, it 
does not apply to claims for immoveable property, and therefore, so far as may 
relate to the residuary immoveable property of Dwarkanath, the plaintiff is not 
thereby disabled from suing. 

ft 

I now come to the most serious objection of all, namely, that the plaintiff, 
and, indeed, that any representative of Nogendro, is barred under the Limita¬ 
tion Act. For the objection as to acquiescence as I take it only relates to the 
decree of 1860, by which I have already held that the plaintifi' is bound. 

Apart from authority, I should have had considerable doubt as to whether 
the word " legacy," even in cl. 122 of the Indian Limitation Act, applied to a 
share of residue, the words “ distributive share ” in that clause applying pre¬ 
sumably to undisposed of estate only. But in Prior v. llorniblou' (2 Y. & C. 
Ex. Rep., 200), Mr, Baron Aldebson decided unhesitatingly that the word 
“ legacy," in 3 & 4 Wm. IV., o. 27, [65] s. 40, included a share of residue. This 
seems to have been rather a forced construction for two reasons—first, 

*£ Sec. 2 ■ —No debtor of any deceased person shall be compelled in any Court to pay his 
debt to any person claiming to bo entitled to the effects of any 
No debt recoverable deceased person or any part thereof, except on the production of a 
without a certificate. certificate, to be obtained in manner hereinafter mentioned or of 

a probate, or letters of administration, unless the Court shall be of 
opinion that payment of the debt is withheld from fraudulent or vaxatious motives, and not 
from any reasonable doubt as to the party entitled.] 
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because a share of residue is nofc, like a legacy, a liquidated amount, hut 
may depend upon Ipng and complicated accounts: and secondly, because 
the English statute clearly does not provide for the analogous case of a 
demand by next-of-kin for a distributive share against an administrator. 
And it ns to be observed that V. C. Knight Bbuce in Adams v. Barry (2 
Collyer, 285, see p. 293), said;—“ With regard to the case of Prior v. 
Homiblow (2 Y. & 0. Ex, Rep., 200) I am not entirely free from doubt, but 
I am not aware of any decision contradicting it, and I ought not to decide 
inconsistently with it, uqless having a clear opinion that it is not right, which 
clear opinion I cannot say that I have." But Prior v. Ilornihlow (2 Y. & C. 
Ex. Rep., 200) has never been overruled, and in fact it may be said to have 
obtained legislative sanction, inasmuch as by s. 13 of 23 & 24 Viet., c. 38, 
claims of next-of-kin against administrators are barred in the same way as 
legatees under the former statute. I am therefore bound to hold that cl. 122 
of the Indian Limitation Act, which applies not only to a legacy, but also to a 
distributive share of the moveable property of a testator or intestate, includes a 
share of the residue of a testator's moveable property; and therefore that the 
idaintiff is not entitle^ to an account of Dwarkanath’s moveable property. It 
must be observed, however, that cl. 122 applies only to moveable property and 
the resulting trust-under the settlement is undisposed of immoveable estate, 
which would continue immoveable estate in the hands of Dwarkanath’s trustee. 

The question then arises whether Debendronath, as to immoveable estate, 
is to be treated as an express trustee under the Act; or whether the plaintiff’s 
claim for immoveable estate is regulated by cl. 145, which gives a period of 
twelve years from the time that possession became adverse. In either case, it 
seems to me she would be entitled to an account against Debendro for even in 
the latter case, his possession can hardly be said to have been adverse while 
any debts of Dwarkanath remained unpaid, and there was no otiier estate 
jgvhereout to pay them. .\nd it will be remembered that, by the decree of the 
15th May fSB] 18G0, Debendro specially took his one-third share under the 
decree, subject to the payment of Dwarkanath’s debts and legacies. 

But I think that upon the true construction of Dwarkanath’s will, 
Debendro must be considered to be an express trustee. For Debendro, 
Ganendro, and Nogendro were nominated " executors and trustees ’’; and by 
his will, Dwarkanath mkde a number of provisions for strangers, which were to 
be satistied at the choice of his executors, either by the appropriation of parts 
of the testator’s own immoveable estate, or by purchases out of his moveable 
estate. To make these appropriations, the trustees must necessarily be 
trustees of the testator's immoveable estate, and until these provisions were 
completed, the claims of the residuary devisees could not be satisfied. The 
case appears to me to fall within the rule of construction to be found, with the 
authorities for it, at pages 281 and 282 of the second volume of .Tarman on 
Wills (3rd edition) and at pages 191 and 192 of Lewin on Trusts (6th edition) 
that if a testator appoints persons to be his executors and trustees and directs 
them to do certain acts which can only be done by the owners of his residuary 
estate, the trustees will take such estate, although there be no express devise to 
them. And this seems to be supported by the decree of the Supreme Court in 
September 1860, which directed the payment of the surplus rents to Debendro 
as executor of Dwarkanath ; and indeed, in the present case, it was one of the 
arguments of the defendants, that the plaintiff wa.s not entitled to sue the 
scAtUimcuV teustoes at fuat ocaxVA only be approached 

through Dwarkanath’s trustee. 
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But even if Debendro was not an express trustee, and if cl. 145 did not 
apply, the plaintiff vJould still, in my opinion, and as I suggested to Mr. Evans 
during his reply, be entitled, to an account for twelve years of the surplus 
income paid to Debendro by the settlement trustees under the decree of 
September 1860. In Adams v. Barry (2 Collyer, 285, see p, 993), V. C. 
Knight Bruce says, in continuation of his judgment already quoted “ It is 
however, I suppose, not inconsistent with Prior v. Homiblow (2 Y. & C. Ex. 
Bep., 200) to say, that if after April 1822 ” [S73 (being twenty years before 
the filing of the plaintiff’s bill, the corresponding date in this case being the 12th 
of July 1863), " Thomas Wilson possessed himself of any part of the assets of 
Samuel Wilson, which ought to have been paid or delivered by Thomas to 
Sophia Wilson—her claim against Thomas' estate in that resiJect was not barred 
when the bill was filed. " 

So, in this case, Debendro is, under any circumstances, liable to account 
to the plaintiff for so much of the income of the settled property as has, since 
the 12th of July 1863, been paid by the settlement trustees, under the decree 
of September 1860, to Debendro “ as executor of the will of Dwarkanath. ” 

But, upon the whole case, I am of opinion that the plaintiff is entitled to 
a general account of Dwarkanath’s residuary immoveable estate; and that she 
is barred by limitation from claiming an account of a share in his residuary 
moveable estate, and from claiming any pecuniary legacy, or specific devise, by 
Dwarkanath to her husband. 

I am also of opinion that she is not bound by the deci'ee in Baalur 
Bahim’s suit; and that, therefore, it is unnecessary, at this stage of the case at 
all events, to deal with Debendro’s purchases of the debts proved in that suit. 

And whether the plaintiff is entitled to an unlimited account against 
Debendro as an express trustee, or to a limited account under cl. 145 of the 
Limitation Act, or only in respect of payments made to Debendro under the 
decree of September 1860, and within twelve years from the time of instituting 
this suit, in any of these three oases, if Debendro claims that any part of thb 
property so to be accounted for has been needed for payment of Dwarkanath's 
debts or legacies, general accounts of both the moveable and immoveable estate 
of Dwarkanath must be taken by the Court, to prove whether, and to what 
extent, Debendro is liable to the plaintiff for the residuary immoveable property 
so to be accounted for. 

Attorney for the Plaintiff: Baboo Kedarnath MitUr. 

Attorneys for the Defendants ; Messrs. Trotrmn and Watkins, and Messrs. 
Berners^ Sanderson and Upton. 


NOTES* 

(STATUTORY CHANOE— 

Gonsequont upon this decision, the law was amended by Art. 123 of XV of 1877 (Limi¬ 
tation Act) which has been re-enacted as follows in the Limitation Act 1908, Art. 123 :— 


Art. 193 


Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

For a legacy or for a share of a residue 

Twelve years. | 

When the legacy or share 

bequeathed by a testator, or for a dis- 


becomes payable or de- 

tnbutive share of the property of an 
intestate. 


liverable.] 

1 CAL.— 47 ^ 
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[ 88 ] APPELLATE CIVIL. 

The 16th, 17th and 21hi August, and 15th September, 1876. 
Present: 

SfR Eichard Garth, Kt., Chief Justice, anr Mr. Justice 

Macfherson. 


Moran and others.Plaintiffs 

• versus 

Mittu Bibee and others.Defendants. 


Stamp Act (XVIIIof 1869), s. 8, els. 18if-26, and sch. i,ch 10 — Mortgage—Pledge 
of Property not in esse.—Kvidmee Act (1 of 1872), s. 92—Oral Agreement con¬ 
tradictory to Written Contract—Act Till of 1859, s. 248, Pincers of Manager 
appointed by Court wider—Manager pending Suit or Administration appointed 
by Court of Chancery or High Cow t- Lien of Manager or Consignee of West 
India Estate—Salvage lien — Estoppel, Knowledge and Acquiescence. 

M, the manager of an Indigo Concccn under s. 243, Act VlII of 1659* by a deed dated 
the Ist February 1673, in which tliu owners of the concern joined, which was duly registered, 
and which was made with the Csnirt's sanction, mortgaged the concern, and pledged and 
assigned the season's crop to A and B, who were pardanishins, to secure repayment of a lar^ 
aum of money, consisting partly of the balance of previous loans from the husband of A and 
B, and partly of a new loan to the extent of what was described in the deed as the estimated 
outlay of the season. The di'cd provided that A and B should have a first charge upon the 
indigo to be manufactured in the season in respect of the money secured thereby ; that the 
iudigo should be sold subject to A’s and B\ direction ; that until the debt was paid Af should 
have no power to transfer, sell, or mortgage the properties thereby mortgaged, pledged and 
assigned, or in any way to deal with the sale proceeds of the manufactured iudigo ; and that 
A and B should have full power to arrange for the appointment and dismissal of the servants 
of the concern, and for its better insnagemciil. Previously to this, namely, in October 1879, 
M hod, in pursuance of his letter of appoinlmoiit, filed an estimate for the season's outlay 
largely exceeding the sum mentioned in the deed as the estimated outlay, and bad alleged 
that, at the time of executing the mortgage dood, ho had informed one C, who was the general 
manager of A and B, and as such was the only medium of communication between Af and A 

• *[Sec. 943 ;—When the property attached shall consist of debts due to the party who may 
be answerable for the amount of the decree, or of any lands, 
When the property at- houses or other immoveable property, it shall be competent to 
tached consists of debts or the Court to appoint a manager of the said property, with power 
immoveable property, a to sue for the debts, apd to collect the rents or other receipts 
managormay be appointed, and profits of the land or other immoveable property, and to 

execute such deeds or instruments in writing as may be necessary 
for the purpose, and to pay and apply such rents, profits, or rcxicipts, towards the payment cd 
the amount of the decree and costs ; or when the property attached shall consist ^ land if 

the judgment-debtor can satisfy the Court that there is reason- 
Oourt may pwtpone sale side ground to believe that the amount of the judgment may 
of land if satisfied that be raised by the mortgage of the land, or by letting it on lease, 
amount of judgment may or by disposing by private sale of a portion of the land or of any 
b« raised by mortgage, dc. other property belonging to the judgment-debtor, it shaU be 

competent to the Court, on the application of judgment-debtor, 
to postpone the sale for such poriod as it may think proper to enable the judgment-dobtoi to 
raise the amount. 

Ill any case in which a manager shall be appointed under 
Manager to render ac- this section, such manager shall be bound to render due and 
counts. proper accounts of his receipts and diabursements from time to 

time as the Court may direct. 

(Extended to rent suits by Aot XIV, 1863, s. 6).l 
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afid B, that further advances would beneoessary. According to M'ea,oco\ini C told him that 
A aad B were unable to make further advances, and that he could, if they were needed, 
obtain them on the usual terms from the plaintifis, who were indigo brokers. In previous 
years, during the lifetime of the husband of A and 13, who had held similar mortgages of the 
couoern and of the crop in those years to secure ivdvanceh made by him, such advances, had, 
with the mortgagee's knowledge, been supplemented by loans obtained from the plaintiffs on 
the security of a first charge upon the crop to the extent of such loans. And it was alleged 
by M that it was upon the undershinding that the same [59] course was to be followed in 
the present instance, that the mortgage deed to A and B was executed. 

The moneys advanced by the latter were wholly cxpoiid(«(l by April, when M, without 
communicating with A and B, and with only the verbal sanction of the Court, applied to the 
plaintiffs for money, and on the 2Gth April, the plaintiffs wrote to M, that they would make 
advances to the extent of Ks. 50,000, upon his assigning to them .and giving them n first 
charge on the first 250 maunds of indigo to be riianufiK^tured in the sc.asnn, and they enclosed 
a form of assignment for M's signature which he duly signed, and returned to the plaintiffs on 
the 3rd May. This document bore a lis. 2 stamp. In Septcmlw and October, Jlf obtained 
further advances from the plaintiffs in respect of other indigo, giving them similar letters of 
assignment, which also bore Rs. 2 Stamps. Of the moneys thus advanced by the plaintiffs, 
Rs. 5,000 was paid to C for A and B, by a bill drawn upon the plaiiitifTs. About Rs. 17,000 
was applied towards the expenditure of the following season, and the remainder was applicil in 
the production of the then season's indigo, and M stated that without it he could not have 
manufactured any indigo whatever that season. The indigo, when ni.inufactured was 
claimed by A and B under their mortgage, and their claim being resisted by M, who set 
up against them the plaintiffs’ rights under the letters of assignment, A and D brought 
a suit to enforce the provisions of their mortgage deed. In this suit the indigo was 
attached before judgment and sent to Calcutta for sale. 1'he plaintiffs now sued .1, B, M, and 
the holders for sale to establish their first charge in respect of their advances to M upon 
360 maunds of the indigo on the strength of their letters of assigiinicnt. 

Held per GKWSK, C.J., and M.\aPHERSON, J., that the letters of assignment to the 
plaintiffs were not mortgages within the definition of the Stamp Act XVllI of 1860, and 
that the proper stamp to be aftixod to such documents is a stamp of 8 aiiiias. 

Held per GAHTH, C.J., Phkak and MACPHERHON, JJ., that the alleged oral agreement 
between C and M as to obtaining loans, if nccos.sary, from the plaintiffs and giving them a 
first charge on the season's indigo iti respect of such loans was in direct contravention and 
defcasan.<iO of the mortgage deed to .1 and B, and w.ts therefore inadmi.ssiblc in evidence under 
s. 92 of the Kvidonoc Act. 

■V 

Held per PUEAR, J., that s. 2J3, Act VIII of 1859, does not give the Court authority to 
appoint a manager to carry on a judgincnt-dchtor’s busiiu'ss ponding exttcuLion prriecediugs and 
to invest him with power to raise money for that purpose. yMrcrs-Whether the Civil Courts 
ill the Mofussil have the power possessed by the Court of Chancery in England and by the 
High Court in Calcutta of managing the property of partias to a cause [lending suit or adminis¬ 
tration. But however this may bo, the Court's inatiagor, uuder such circumstances, only 
acquires a right to charge his costs and [60] expenditure against the parties to the suit or 
persons who have knowingly placed themselves in a like position relative to his management, 
and even then he can only do so in respect of such expenditure as has been expressly sanctioned 
by the Court. 

Held per GARTH, C. J., and PHEAR, J., that the plaintiffs were neither in the position 
of managers of the concern nor of consignees of the indigo, and were therefore nut entitled to 
any lien upon the indigo similar to the lion possessed by the manager or the consignee of a 
West India Estate. 

Held per PHEAR, J., that the plaintiffs could not claim a lion on the indigo on grounds 
Of a salvage charaoter; it being essential to such a lien that the person spending the money 
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of which he claimii reimbursementi should have some interest in the property, or some right 
or duty towards the owners who are to be afiected by the claim, impelling him to make 
the expenditure. A mere volunteer can in general claim no such lien. 

Held on the facts per OABTH, C. J., PHEAB and Macphbbson, JJ., that there was not 
evidence of such knowledge and acquiescence on the part of A and B with respect to the 
advances by and the assignments to the plaintiffs as would estop them from disputing the 
plaintiffs* claim. . , 

Appeal from a judgment and decree of Pheab. J., dated the 6th 
March 1876. * • 

The plaintiffs, who carried on trade as indigo brokers in Calcutta under 
the style of Moran and Co., sued to establish their right to a first charge on 
360 maunds of indigo, the produce of the Arrowah Indigo Concern in the 
season 1872-73 for over Bs. 70,000, a portion of the moneys advanced by them 
for the purposes of the concern. 

Kazi Bamzan Ali, deceased, the late proprietor of the Arrowah Concern, 
being largely indebted, and numerous attachments having issued against this and 
other properties belonging to him, petitioned the Court of Sarun to appoint a 
manager of the concern, and in October 1867 one Urquhart was appointed 
manager under s. 24'3 of the Civil Procedure Code. In the year 1870, one 
Macrae was appointed manager in Urquhart’s stead, and a letter of ai)pointment 
was given to him by the Court, under which he was directed to file an 
estimate of expenditure to carry the factories op during the subsequent year," 
and until further orders to “ file such estimates for every year in this (the 
Sarun) Court," and was further directed and empowered as follows 

The expenses for carrying on all the factories or any of them [613 will be raised 
and paid by you. The amounts of the receipts and disbursements of all the factories 
and houses will bo submitted by you in every month up to the 20th fit every month with 
your signature. The yearly accounts of the factories ending on the 81st October of every 
year will be submitted by you on or before the 31st December of every year as long as the 
factories continue under the management of this Court." 

Bamzan Ali died in 1869, but his estate continued after his death to be 
managed as theretofore for the benefit of his heirs and ali parties concerned. 

For several years the Arrowah Concern had been carried on mainly by 
means of advances mada by one Banwarilal, a native banker, upon mortgage 
bo'nds executed from time to time by the manager, with the approbation of 
Bamzan Ali and his heirs, and with sanction of the Court of Sarun, Banwari- 
lal's advances had been supplemented, during the last two years of his life, by 
loans obtained from the plaintifi's and other Calcutta Indigo brokers. In April 
1872, Banwarilal died, leaving the defendants, Mussamuts Mittu and Munder 
Bibee, his widows and representatives. At the end of the season 1871-72 
there was due from the Arrowah Concern to Banwarilal’s estate a sum of more 
than four lakhs of rupees. The clear proceeds of the sale of the season's 
indigo amounted only to Bs. 1,81,325-13. In October 1872, Macrae filed his 
annual estimate, stating that Bs. 1,75,713 would be needed for the season 1873- 
73, and this estimate was sanctioned by the Judge. Macrae subsequently 
entered into negotiations with one Monohur Das, who was described as the 
general Mooktear of the Mussamuts, to obtain advances from those ladies; and 
on the 1st February 1873, Macrae executed a mortgage bond in the Mussamuts’ 
favour for the stun of Bs. 1,81,325-13. The bond recited that Bs, 1,31,325-18 
were absolutely necessary for the purpose of carrying on the concern for the year 
1872-73, and that Bs. 50,000 were payable under an order of the Judge of 
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Sarun to certain judgraent-oreditors of the owners of the concern, making in 
all the sum for which tne bond was given. The bond further recited that 
Macrae was unable to raise this sum except by loan from the Mussamuts, and 
[62] that he had obtained the Judge’s permission in writing to raise this sum and 
to execute the bond. By this bond Macrae, in consideration of Bs. 1,81,325-13, 
which he thereby acknowledged to have received from the Mussamuts, 
promised to repay the unpaid balance of the original debt due to the Mussa¬ 
muts and the Bs. 1,81,325-13 then borrowed (which was described in the deed 
as “ the estimated outlay for the present season and the debts due to the 
judgment-crdKitors ”) with interest at 12 per cent, and a commission of 5 per 
cent, on the Bs. 1,81,325-13; and as security therefor mortgaged to the Mussa¬ 
muts the indigo lands' and factories, and pledged and assigned to them the 
season’s crop. The bond further provided that the indigo to be manufactured 
from such crop should be sold by Macrae wheresoever and in such way and by 
such firm as the Mussamuts should direct; that the principal, interest and com¬ 
mission due to them should constitute a first charge on the sale proceeds; that 
until such principal, interest and commission should be paid in full, Macrae 
should have no power to transfer, sell, or mortgage the properties thereby 
mortgaged, pledged, and assigned, or in any way to deal with the sale proceeds 
of the manufactured indigo ; and that the Mussamuts should have full 
authority to make arrangements for the appointment and dismissal of the 
servants of the concern and for its better and more economical management. 
The owners of the Arrowah Concern joined in executing this bond, and the 
bond was registered under the* Begistration Act. The sum so lent by the 
Mussamuts for the season’s expenditure was wholly spent by April 1873 before 
the crop was raised, and Macrae thereupon, notwithstanding the provisions and 
stipulations contained in the above deed, and without applying to the 
Mussamuts for further advances, or informing them that the Bs. 1,31, 325-13 
were spent with the verbal sanction of the Court, applied to Moran and Co. “ to 
procure a loan for the concern to complete the season, as they had done in the 
previous year, on the security of the indigo.” After some correspondence 
Moran and Co. wrote to Macrae on the 26th April:— 

“ DEAR SIR, 

” On receipt of your favour of the 23rd instant, we went to sec Messrs. [63] 
Lyall Bennie and Go., who, for some reason or another, have changed their minds and 
decline making the advances. Wo are much annoyed at thcir^aving been the cause of cur 
giving you so much unnecessary trouble, but wo have no desire that you should suffer by 
their vacillation, and therefore wc advance the money on the same terms and conditions as 


they had entertained, vU .:— 

Wo to advance ... 

Bs. 50,000 

To be drawn as follows: 

1st June 

Bs. 20,000 

1st July 

„ 5,000 

1st August 

„ 6,000 

1st September 

,, 20,000 


Bs. 50,000 


“ You as security to ^ve us an assignment of the first 250 maunds indigo to be manu¬ 
factured this season at the Arrowah Indigo Concern, and you guarantee the same shall take 
precedence of any claim or decree whatsover; you pay us interest at the rate of 10 per cent. 
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per annum and a commiKstoo of 2^ per cent, in advance. We enclose for your signature a 
form of assignment to be ^gned by you either now or when you require the first instalment 
of the loan. 

Yours faithfully, 

. (Sd.) WhjLiam Mouan and Co.” 

Macrao, on the 3rd May 1873, duly signed and returned to Moran and Co. 
the form referred to in the above letter, which form was in the following 
terms :— 

“ In conformity with tho tenor of a letter received from William Moran^and Co., dated 
the 26th day of April, copy of which is annexed, and pursuant to directions toocived from 
William Moran and Ooi, 1 do hereby certify and declare that 1 will hold 2.'50 factory maunds 
of indigo, the first manufacture of this season of the Arrowah Indigo Concern in Ghurpa, as 
the property and at tho disposal of William Moran and Co. for and on behalf of tho said 
William Moran and Co., and that 1 hereby uiiicrtake to continue so to hold the above indigo 
for the sole use and disposal of the said William Moran and Co., or at the order and direction 
of tho said William Moran and Co. and to coimgn it at the usual period, or when required, 
under invoice addressed to the said William ^loraii and Co. or to their order. Dated at 
Arrowah Factory in Sarun this 3rd day of May in the year of our Lord 1873. 

(Sd.) J. MACRAE.” 

[64] This document boro a 2-re. stamp. In September and October 
1873, Macrae applied to Moran and Co. for further advances of Rs. 12,600 
and Rs. 10,000, and signed two forms in precisely tho same terms as tho above 
with tho exception that tho indigo purporting to be thereby assigned was 60 
maunds and 50 maunds rosi»octivoly. These documents likewise wore stamped 
with 2-ro. stamps. 

Under those throe instruments Moran and Co. advanced to Macnio the 
sum of Rs. 88,557. Of this sum Rs. 5,000 were received by Monohur Das on 
behalf of the Mussainuts by a bill drawn upon Moran and Co., and a portion 
of the amount was applied by Macrae for the purposes of the season 1873-74. 
In September 1873 the Mussamuts claimed under their mortgage possession of 
the indigo which liad then been manufactured from the season’s crop, but in 
this they were resisted by Macrae, who sot up against them the right of 
Moran and Co. under the assignments which he had given to them. Upon 
this the Mussamuts, in November 1873, instituted a suit in the Subordinate 
Judge’s Court of Sarun against Macrao, tho manager, and against tho owners 
of the property, parties to their mortgage, and otliers, to enforce the provisions 
of the deed, and obtained an attachment of the indigo before judgment ; and 
in April 1874 they oljfcained a decree in that suit declaring tlieir right on the 
footing of the mortgage deed to take possession of and to sell the indigo as 
against Macrae and tlie owners of the concern. 

In tho meanwhile the indigo had been sent—still subject to the Court’s 
attachment, it was said—to Messrs. Thomas and Co. in Calcutta for sale; and 
in tho ordinary course pf affairs Messrs. Thomas and Co. on selling would have 
transmitted the proceeds of the sale to the Subordinate Judge’s Court at Sarun 
towards satisfaction of the Mussamuts’ mortgage debt. To prevent this, 
Moran and Co., brought the present suit against tho Mussamuts, the owners 
of the concern, Macrae, and the members of the firm of Thomas and Co., 
seeking, amongst other things, to obtain possession of tho indigo, which was 
then in the hands of Thomas and Co. for sale iu Calcutta, and to establish a 
lien upon it to the extent of 360 maunds, on the strength of the [63] assign¬ 
ments made to them by Macrae, and to restrain Thomas and Go. from selling 
or parting with the sale proceeds of the indigo. 
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Tho plaintiffs in their plaint, and the defendant Maorae in his written 
statement, aUeged that when the Mussamuts agreed to advance Bs. i,81,d35’ld, 
Maorae informed them that as out of this sum Bs. 60,000 would have to i)e 
paid to judgment-creditors under the Court's order, only Bs. 1,31,326-13 would 
be applicable for outlay ; that this sum would only carry on tlie concern till 
about May, and that it would be absolutely necessary to raise more money ; 
that the Mussamuts informed Macrae they could not advance a larger sura, and 
that if further advances were necessary he could obtain tliem as before from 
Calcutta ; that the Mussamuts were unable to advance tlie outlay required, and 
that they, Ity their agent Monohur Das, who was fully authorized for the 
purpose, agreed with Macrae that he should borrow such further sums as might 
be necessary for carrying on the concern from tho jilaintiffs’ firm as had been 
done before, and that he should grant to tlie plaintilTs a first mortgage or charge 
upon so much of the season’s crop as should bo necessary to secure tho plaintiffs' 
advances; and that they further agreed to waive their priority in favour of tho 
plaintiffs in respect of such sums as the plaintiffs sliould advance. 

The Mussamuts, in their written statement, denied every one of these 
allegations, and stated that the plaintiffs’ loans were made without their 
knowledge or consent. 

By an order made in the suit before Die hearing, the defendants, the 
members of Messrs. Thomas and Co., wore directed to sell the indigo in their 
hands and to pay Bs. 80,226-1-6, part of tho sale proceeds, into Court to the 
credit of this suit, and to transmit tho halance of tho sale proceeds to the 
Court of the Subordinate Judge of Sarun, and ujion complying with this order, 
the suit as against them was dismissed. 

The plaintiffs’ suit was dismissed in the Court below hy 

PHEAK, J. (who. after stating tho facts, continued, with reference to an 
objection raised to the admission of tho plaintiffs’ [66] letter of the 26th April 
and Macrae’s letter of assignment to the plaintiffs, dated the 3rd May).--It 
appeared to me that these two documents together constituted a promise or 
undertaking on the one side to pay money at certain specified future periods, 
and a pledge on the other of property to arise at a future time made by way of 
securing repayment of the money so to be advanced, with a guarantee of title 
to assign. Neither of the two documents was complete by itself, and 1 thought 
that the 2-re. stamp, which tho second of them bore, ^ras not sufficient to maet 
the requirements of the Stamp Act in respect of tlio contract which the two 
disclos^. 

On a former occasion I threw out the suggestion that an undertaking at a 
given time on the part of one person to hold, at the disposal of another, property 
which is to be acquired in future, might not he a pledge of property within the 
meaning of the Stamp Act, and Macpherson, J., seems to have taken this view 
when sitting in the Court of First Instance in the case to which I refer {Moran 
V. Spink, a report of the judgments in this ca.se will be found in 21 W. B., at 
p. 161. The observations with respect to the stamp were made in the course of 
the argument). But I now do not think tho suggestion is sound, and even if it 
were, it would not in my opinion save the two documents, with which I am at 
present concerned. 

It is noteworthy that the plaint, in describing the transactions of 
the second and third assignments, omits to set out the letter of promise, 
which constitutes the consideration for the pledge in each of them, and makes 
the pledging document refer for consideration to a letter of notice written by 
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Messrs. Moran and Co. on the assumption that the pledge had already been 
effected. I need har^y say that this gives the pledging documents singleness 
of character which it does not really possess. * 

But although the plaintiffs, for the reason which 1 have just now explained, 
have failed to establish by evidence the assignments of indigo to them upon 
which they have mainly relied in this suit, 1 may remark here that I do not 
think that their case has materially suffered thereby ; because even if it be 
taken that those assignments were in fact made by Mr. [673 Macrae in favour 
of the plaintiffs, as described in the plaint, it appears to me, upon grounds 
which I shall probably have occasion in the course of this judgment to make 
clear, these assignments could not, upon the case made by the plaintiffs, have 
the effect of passing to the plaintiffs an interest in the indigo detrimental to the 
Mussamuts’ prior right under their mortgage of the 1st February, 

However this may bo, the assignments being put on one aide, it is still 
certain on the evidence that Messrs. Moran and Co. from time to time, 
subsequently to the date of the Mussamuts’ loan, advanced to Mr. Macrae the 
sums of money, which it was the intention of the assignments to secure, and 
that these sums, or a portion of them, were applied to the purpose of manufaotur' 
ing the indigo, which.is the subject of this suit. Mr. Macrae in his deposition 
says:— 

" I did, in pursuance of the said agreement, borrow Rs. 65,382-11-6 from 
Moran and Co. on account of season 1872-73 ; and I should not have been able 
to manufacture the quantity of indigo that I did manufacture, had 1 not got 
the necessary funds from Moran and Co.; in fact, I could not have begun 
manufacture at all had it not been for those funds, for the season would have 
been lost.” 

It becomes, therefore, necessary to inquire whether, by reason of this ap¬ 
plication of their money, the plaintiffs obtained any lien on the indigo of the 
season 1872-1873, or any right to be repaid the money advanced by them or 
any part of it, before the money in Court, the proceeds of that indigo, is 
allowed to go into the hands of the Mussaraut defendants, as mortgagees. 

The case has been likened to that of a consignee or manager of a West 
India estate, and a considerable number of decisions have been brought under 
my attention in argumeht, which bear upon the question as to such a person’s 
rights as against others interested in the property. In Morrison v. Morrison 
(2 Sm. & G,, 664, at p. 572) Vice-Chancellor Stuaet, in dealing with a case of 
consigneeship, said;—“It is, therefore, necessary to distinguish accurately 
what has been said by various .Tudges of this Court as applying to the case 
of a consignee [683 who seeks reimbursement on the footing that he has a lien 
on an estate preserved by his expenditure during a management conducted by 
arrangement with the owners, from what must be kept in view as to the rights 
of a consignee acting under the direct appointment of this Court, and making 
advances sanctioned by its orders. ” And in In the matter of Tharp (Sm. & G., 
579), Lobd St. Leonabds said, in reference to the equitable rights of a 
consignee,—“ I apprehend that, generally speaking, with reference to the equity 
of West India estates, it could hardly ever have gone beyond this, as I said in 
the course of the argument that, where consignees were supplying the estate 
as they ought to do, sending out all the supplies, all the machinery, all the 
clothing, all the food in point of fact, except what was found in the place itself, 
and were receiving back, as they did, all the produce of the estate, except what 
was sold, the common portions of it sold in the island, and keeping the accounts 
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as they did, and charging their commission, there then was a balance on their 
accounts, which in the (4se of a tenant for life would n^t liave properly gone 
to the tenam for life, until their account was cleared, and they could not and 
ought not to have allowed the tenant for life to have received any portion of 
these profits, if they were dealing with a tenant for life, until their account was 
paid ; and if in that case, after the tenancy for life, it turned out there was still 
a balance due, and that balance had been properly incuried in maintaining the 
estate, then it might properly be represented as money laid out for the benefit 
of the inheritance ; and therefore tliat balance at that period ought to be a 
charge on the tenancy in remaindei' ol the estate.” Lord Kingspown, in 
Fraser v, Burgess (13 Moore’s P,C.,314, at p. 343), reviewed many of these oases, 
and expressed the opinion : “ There .seems to be no principle for holding as a 

general proposition that the agent employed in the management of an estate in 
the West Indies by the owner of the estate, subject to charges ujion it, can 
without more have a lien on the inheritance of the estate for the advances 
which he has made for its cultivation, not only against his employer but 
against those whose title is prior to that of his employer, and wlio liave luul 
nothing whatever to do with the expenditure. 

[693 ‘ ‘ When a trustee is in possession of the plantation, managing it on 
behalf of all parties, and employs a manager for the purpose, the expenses and 
proper advances of the manager for the benefit of tlie estate are the expenses 
and advances of the trustee, who is entitled to be reimhursetl out of the estate, 
and if the manager were held entitled to he paid out of the estate, it would he 
as standing in the place of the trustee who employed him. 

“ Again, when the Court of Chancery takes possession of tlie estate by the 
appointment of a manager and receiver, it is by its officers in possession on 
l)ehalf and for the benefit of all persons interested, parties to tiie suit; and its 
officers stand in af least as favourable a position us the officers appointe<l by 
trustees and are entitled to at least as extensive remedies against the estate.” 
He then pointed out some differences in the cited cases, and said (at p. 346): 
“ To this extent, liowever, frlie cases all agree, that when the Court of Oiancery 
has taken possession of a West Indian estate by a manager and consignee, it 
will, as against all parties for whose benefit the possession has been held, 
refuse to permit its officers to be di.schurged until the amount due to them has 
been paid. But the cases seem to go further, and to establish that wheie the 
possession has been held by the attorney and managei^of the mortgagor, yet’f 
the mortgagees have so reoognisced the possession of the matuigei that he can 
he considered as acting on their behalf and for their benefit, the same conse¬ 
quences will follow as regards their interests, as if lie iiad been appointed 
under the authority of the Court.” And, finally, he states tfjo conclusion of 
their Lordships of the Judicial Committee in that particular case thus ; “ On 
the whole, after a careful examination of the evidence, and a full consideration 
of the case, their Lordships have come to the eonclnsioti that Crant must be 
considered to have been in the management of this estate on behalf of all 
parties interested, and under the authority of the Court of Chancery ; and that 
the proceeds arising from the sale being now to he distributed according [703 
to the rights of the several parties having claims upon it, the appellant, as the 
executor of Grant, is entitled to be paid what is due to him in respect of his 
management, in priority to the claims of the persons having cliarges under the 
will." Also in the course of the judgment Lord Kingsdown remarked, " it is 
very difficult to understand what difference chere can be between the case of 
a manager and that of a consignee of a West Indian estate with respect to the 
right of lien," and he pointed out that in the case of one of the leading decisions 
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the question arose in the case of a manager. And in Bertrand v. Davies 
(31 Beav., 429, at pp, 435,436), the Master of the Rolls summariz^ the results 
of the oases thus; “ The three following propositions may, I think, be decided 
from the abovementioned oases; — 

<1 * 

In the first place, that a lien on the estate exists for the costs of manage¬ 
ment where the management has been conducted by a person authorized to do 
so by the owner of the property. * 

“ In the second place, that though tliero be no express appointment of 
the manager, yet, if the persons interested in the estate know that be is 
performing the duties and do not interfere, then they must be presumed to have 
acquiesced in iiis continuance in ttiat office, and they cannot dispute his claim 
to a lien on the estate for tlie expenditure, which, bv theii' tacit acquiescence, 
they have encouraged him to make. 

“ In the third place, where a receiver or manager is appointed l)y the 
Court, in a suit properly constituted, such manager is to be considered as 
appointed on behalf of all iiersons interested in the property, and he is entitled 
to his ordinary commission and allowance, and also to a lien on the estate, as 
against all persons interested in it, for the balance, whatever it may be, that 
shall be found to be due to him on taking bis accounts.” 

1 have already quoted words of Lord St. LeonahDS, describing what it is 
that gives the consignee of a West India estate his peculiar character, and 
furnishes the basis of his peculiar rights, Loi’d Westbtjry, in delivering the 
judgment of the C^lj Privy Council in /h ?-e Leith's F,state, Chamhers v. 
Damdson (I. L. R., 1 P. C., 296, at p. 304), says also on this xioint: “ The 

ordinary mercantile character and position of a consignee of a West Indian 
plantation are well known. The custom of the mercantile world is to select, as 
consignee, a merchant residing in this country, to whom the whole produce 
of the x>h*'ntations is consigned, and who, in return for tliat produce, accepts 
bills drawn upon him by the proprietor or manager in the West indies for 
Island contingencies ; and who, according to the orders of the manager or iiro- 
Xirietor, purcliases the suijplies needed for the estate, and sends them over to 
the Island. There is no necessity in a case of this kind that there should be 
any contract for the purpose of determining the right of the consignee. The 
right of the consignee,* as it is supposed to be established by decisions, giving 
him a lien on the ])lantation in respect of the balance due to him, is an 
exception to the general rule which applies to princixial and agent,” 

Now it is certain that the xdaintiffs were not themselves in any sense the 
managers of the Arrowali Concern, and I think it is abundantly apparent on the 
facts of the plaint that the situation in which they stood to the concern was 
materially different from that which these eminent Judges make the foundation 
of a consignee’s rights relative to a West India estate. I might, therefore, dis¬ 
pose of this part of the case at once by saying that the plaintiffs have not 
brought themselves within reach of the principles to which they appeal. 

It may, however, perhaps be open to question whether or not they are 
entitled to stand in the shoes of the defendant Mr. Macrae as against the 
Mussamuts, and it may, therefore, be as well to inquire, what precisely is that 
gentleman’s position in the matter. The sanad granted by the Judge of the 
Sarun District Court runs thus : 

(His liordship read the sanad, and continued.) 
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So much of the autliority and powers conveyed by thin document, ae is 
derived from, or rests upon, the enactment of s. i243 of the,Civil Procedure Code, 
and for that reason might conceivably be good against ali the world, is, 1 think, 
limited [72] in extent. The words of the section which apply to the case 
are:— 

“ When the property attached shall consist of debts due to the party who 
may be answerable for the amouui of tl>e decree, or of any lands, houses, or 
other immoveable property, it shall bo competent to the Court to appoint a 
manager of the said property, with power to sue for the debts, and to collect 
the rents, or other receipts and profits of the land or other immoveable property, 
and to execute such deeds or instruments in writing as may be necessary for 
the })urpose, and to pay and apply such rents, profits, or reccijits towards the 
payment of the amount of decree, and costs." It seems to me that the Legisla¬ 
ture did not intend by thus using the word “ manager " to imply by the force of 
that wojtI alone that the person appointed sliould have power to manage and 
carry on the ])roperty, whatever its nature, in i-osi)eet of which lie is appointed : 
1 think that the word is a mere designation of a person, whose power is siMcified 
in the following sentence, namely, “ with power to sue for the debts, and to 
collect the rents and other receipts and profits of the land or other immoveable 
propei'ty, and to execute such deeds or instruments in writing as may he neces¬ 
sary for the purpose, and to ]^ay and a]ij)ly such rents, jM'otits, or receipts towards 
payment of the amount of the decree and costs." The same word " manager” 
is thus used in reference to cases where obviously there could lie tiothing to 
manage, and where the person appointed could bo notliing more than a receiver, 
as to others ; and in the powers expressly attributed to him there is nothing 
which would enable him to carry on any business, or to raise money for that 
or any other purpose, lie appears to bo even nari-owly restricted in regard 
to the application of the rents and profits which he may collect, t.r., to paying 
them towards the amount of the decree and costs. It is also not unimportant 
to remark that in the immediately following passage of the same section the 
Legislature employs express words to autliorize tlie Court to raise money, by 
moans short of selling the land, for the purpose of discharging the judgment- 
debt ; if it had intended to give the “ manager ” or even tlio Court a like power 
for the purpose of merely managing the [73] property or carrying on a business 
concern, with a view to discharging the judgment-debt out of the profits, it 
surely would liavo conferred the power expressly among tlie other powers men¬ 
tioned, and would not have let it simply lurk under cover of the name “ manager.*” 
The last words of the section, “ In any case in which a manager shall be appointed 
under this section, such manager shall be hound to render due and proper 
accounts of his receipts and disbursements from time to time as the Court 
may direct," do not enlarge the passage whicli I have quoted, because a mere 
receiver must, or may, have to disbureo money in the course of collecting rents 
and profits and suing for de^bs, Ac. 

On the whole, 1 feel hound to say that I cannot find in s. 243 any legisla¬ 
tive authority given to the Court to ai)point a manager to carry on a judgment- 
debtor’s business pending execution proceedings, and to invest him with power 
to raise money for that purpose, although 1 am aware that a practice of this 
kind has, on some ground or another, become very prevalent. And I need hardly 
add that if a manager appointed under s. 243 has not in himself any statutable 
authority to carry on and manage a business or other property, he certainly has 
no authority to hypothecate produce, Ac., for expenditure to that end. 

I do not know whether it has been decided to what extent the Civil Courts 
of the Mofussil have the power such as that possessed by the Court of Chanem'y 
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at liome, and by this Court, of managing the property of parties to a cause, 
pending suit or administration; or, if so, whether their power in this I'eBpeot 
arises in proceedings had solely for the purpose of enforcing execution of a decree. 
But, however this may be, the Court’s manager, under such circumstances, only 
acquires a right to charge his costs and expenditure against the parties to the 
suit, or persons who have knowingly placed themselves in a like position relative 
to his management, and even then he can only do so in respect of such expendi¬ 
ture as has been expressly sanctioned Ijy the Court. The ground of his right is 
that he is the Court’s ohicer acting under the Court’s discretion as between the 
parties to the suit and with the Court’s sanction which cannot of course 
be rightly given without specific inquiry in each matter requiring sanction; the 
exercise of the Court’s discretion cannot be delegated to the manager by antici¬ 
pation. Now, nothing whatever of the kind appears here in the matter of the 
three assignments to the plaintiffs. It is not pretended that the Court of Barun 
made tVie slightest judicial inquiry in regard to either of them ,or gave any other 
formal sanction to Mr. Macrae’s action in making them, than is involved in this 
passage of the sanad granted three years before, “ the expenses for carrying on 
all the factories or any of them will be raised and paid by you.” The utmost 
that appears in the evidence of what took place on this point amounts to this 
that Mr. Hope, the Judge of Saruii, iwrsonally knew in a general way what Mr. 
Macrae was doing or about to do. Mr, Macrae says, “1 applied to him verbally 
in Court for a written authority for raising the loan from Moran and Co., but he 
said that he considered a written order unnecessary. 1 cannot bring to my mind 
the date, but I spoke to the Judge in February about the time that 1 signed the 
bond in the Mussamuts’ favour. 1 told him that the funds allowe(l by the 
Mussamuts would be insufficient for the disbursements of the year, and it was 
then that he told me to arrange with Moran and Co, when the money should 
run out.” Had there been any proper inquiry in each case the Court must have 
given formal notice of it to the Mussamuts, and the result of the inquiry might 
have been that there was no need of borrowing from the plaintiffs and of 
hypothecating the crop to them, or if there was sucli need, even then the order 
given sanctioning the expenditure and making an hypothecation of the crop in 
priority to the Mussamuts’ existing rights to it, could only be made binding by 
adding the Mussamuts as parties to the record (if tlie Court had authority to do 
so), and in tliat event Die Mussamuts would have tlie right of ap^ieal against the 
order. How very much short of all tiiis Macrae's action in the matter falls is 
npt difficult to iHJrceive.' 

If, therefore, it lie taken, as it probably may on the facts stated in the 
plaint, that Macrae was manager of the Arrowah Concern under the Court of 
Sarun pending execution proceedings (so far as the Cotirt had authority to under¬ 
take such management) [7^3 the benefit of the Mussamuts as well as that 
of other persons parties to the suit, still he does not appear to have had from 
that source the requisite autliority to cliarge the estate witii these advances as 
agsinst them : certainly no autliority to do so in defeasance of the very deed of 
hypothecation which he and the owners together had made to the Mussamuts 
only a few months before. 

The plaintiff's, therefore, whether their assignments are considered as 
proved or not, can get no advantage as against the Mussamuts by virtue of 
Macrae’s official character or personal rights. 

And it is worthy of remark that even if Macrae himself were in a position 
to set up a lien on the estate block and crop, or on the season’s crop alone in 
respect of his expenditure incurred in producing it, that expenditure induded the 
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MussamutB' money apr well as the plaintiffs’. He could only claim lor the 
balance of his entire accounts in which the Mussamuts’ items would be prior 
to those of the plaintiffs’. 

It seems, therefore, to be quite plain that the plaintiffs were neither legally 
nor in fact consignees of the produce of the Arrowah Concern, or of ahy part of 
it (for the indigo was not sent to them), nor in the position of manager thereof. 
Neither can they found the claim which they put forward in this suit ut)on any 
ground analogous to that on which the right of lien of a manager might be 
made to rest. 

Had the three assignments of indigo by Macraeto tlie plaintiffs been made 
out by the evidence, the next question would have been, was there anything in 
the shape of an authority for making thtse assignments proceeding from the 
Mussamuts to Macrae. And 1 will say a few words upon this question for the 
sake of elucidating the rest of the case. 

The defendant Macrae in his deposition says that he obtained the requisite 
authority for this purpose at the time when the deed of tlio Ist February 1878 
in favour of the Mussamuts was executed. His account of the matter is this. 

(His Lordship read Macrae's evidence to the effect that when he executed 
the bond in favour of the Mussanruts he informed Monohur Das that Es. 1,75,613 
would be needed for the C76J season’s outlay, and that Monohur Das thereupon 
told him that, in the event of the money advanced by the Mussamuts proving 
inadequate for the season’s expenditure, he might obtain loans from Moran and 
Co. and might irledge with thorn sufficient of the season's crop as security for 
their advances in priority to the Mussamuts' mortgage. Upon this his Lordship 
observed that " if a clause had been inserted in the Mussamuts' bond embody¬ 
ing the parol authority which Macrae considered to have been thus conveyed 
to him, its effect would have been to contradict and materially alter the 
written contract, and therefore parol evidence was not admissible to show that 
it formed part of the contract." He accordingly found that the authority con¬ 
tended for as having been passed to Macrae simultaneously with tlie making of 
the Mussamuts’ mortgage was not established. And he further expressed great 
doubts on the evidence whether Monohur Das ever went the length which 
Mr. Macrae novvsaid he understood him to go. It might well he that Monohur 
Das said generally that in the event of more money being wanted it might be 
got from Messrs. Moran and Co., or any one else in Calcutta, in like manrer 
as in former years, but the learned Judge was not satisfied that he pretended 
to pass immediate specific authority for that purpose. He then contineed.) 

And if Mr. Macrae got no authority from the Mussamuts to make 
assignments, which should have the effect of overriding their deed, at the time 
when that deed was made, it seems to be certain that he did not get any 
afterwards. He admits that he never applied to them for any such authority, 
and that which passed verbally at the time of the making of the deed being 
out of the way, he cannot place the case any higher than this, namely, that 
the Mussamuts through Monohur Das knew and acquiesced in what he did. 
That their conduct in the matter, on the whole, was such as to estop them from 
now denying that in making the assignments to Messrs. Moran and Co., ho 
acted with their sanction and authority. I need hardly say that it requires 
very clear evidence of knowledge and of standing by to establish an effective 
estoppel of this kind. But the plaintiffs do not adduce any direct evidence 
of actual knowledge on the part of the Mussamuts of Mr. Macrae’s acts, 
[773 until at earliest some time after the three assignments had been made. 
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The facts advanced by them to furnish the estoppel are, that Monohur Das 
acted in all things as the agent of the Mussainuts, managed all their affairs for 
them and appeared to be their am-mooktear empowered to represent them iii 
all matters ; that he knew of and even directly suggested Mr. Macrae’s drawings 
on MessBS. Moran and Co., for money wherewith to carry on the Arrowah 
Concern, and of the assignment of the season's indigo made by Mr. Macrae to 
secure Messrs. Moran and Co.’s loans: and that lie even obtained at his own 
request from Mr. Macrae for the Musaamuts' use and benefit the sum of 
Ba. 5,000, portion of these drawings so secured ; and finally that one of the two 
ladies, on some occasion aifter they had brought their suit in the Subordinate 
Judge's Court to enforce their right under their mortgage to the season’s indigo, 
expressed her willingness that Messrs. Moran and Co. should be first paid. If 
these facts can be accepted as proved (and I am very far from saying they can, 
for the evidence bearing on them, jierhaps from the fault of the examiner, is 
most indefinite and unsatisfactory, and some of it is oven untrustworthy), .still 
they fall short of affording material for the e.stoj)pe). It is remarkable that it 
is not attempted, on the part of the plaintiffs, to show that tlio Mussamuts, or 
even Monohur Das had notice, or were aware, of any specific drawing or assign¬ 
ment as it occurred. .\nd there is also nothing to indicate that any one 
concerned, except Macrae and tlie plaintiffs, know of the iireforential character 
of the assignments. Tliis only appears in Messrs. Moran and Co.’s letter to 
Macrae, the first of the two documents which constitute Mr. Macrae's contract 
of assignment to them. And in its alisence the assignments would bo nothing 
more than .second mortgages. I cannot infer from those materials that the 
Mussamuts knowingly stood !)>' and ])crmitterl Mr. Macrae to obtain from the 
plaintiffs money for tJio concern, on a idedge of the season’s crop which should 
take priority of their own. , 

And the attitude assumed hy Mr. Macrae througliout the afi’air seems to 
me of itself sufficient to forbid any suuh inference He lield himself entirely 
inderiondent alike of the ladies and of [78j tlie owners. He did not consider 
that he was under any obligation to consult them. The proiierty was in the 
management of tlie Court by his hands, and lie was expresslj auUiori/.ed by 
the Court to raise the necessary moneys at Ins own discretion. He made his 
bargain with Messrs. Moran i\: Co., in his own name without jiretending to ho 
the agent of any one, other than tlie Court, and he went to tliem iieoause other 
sources to which lie liad been accustomed to liavo recourse in former y'ears were 
nqt this year convonienrtv open to liim, .And every one concerned shared this 
view of Mr. Macrae’s independent authority. Abdul Hye states as much in his 
deposition. And 1 have very little doubt that neitlier the Mussamuts nor even 
Monohur Das ever supposed for a moment that Mr. Macrae possessed no 
authority to deal with the indigo except sucli as he miglit derive from them or 
from the owners of the concern. It seems to follow plainly that no legitimate 
inference adverse to their rights can he drawn from their non-interference with 
him in the matter of the assignments. 

In their written statement the Mussamuts admit that they have been 
repaid by Mr. Macrae the sura of Rs. 5,000, part of their mortgage debt. And 
Monohur Das in his deposition states that the repayment was effected by 
Macrae drawing a hundi on Moran and Co. in favour of the Mussamuts, whicli 
was realised by him, Monohur Das, as their agent. Now, the Mussamuts must 
IMTobably be taken to have known that Macrae could not procure the money 
wherewith'to repay them except by disposing either in the way of sale or 
mortgage of a portion of the property which formed the subject of their 
mortgage, acud 1 was at first doubtful, wliether, under these circumstances, by 
accepting the payment they did not by implication sanction the actual pledge 
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by which it was raised,rat least to the extent of Rs. 5,000. On considera¬ 
tion, however, I do not think it is necessary to come to 4 finding on this point, 
because Macrae, acting for the owners, could make a second mortgage without 
the Mussanaut’s sanction, and there is iiotiiing whatever to justify the inference 
that these ladies gave their assent not merely to a second mortgage, but to 
one which, though made after, should have preference over their own. 

[79] I come now' to the last principal (juestion in the case, the only 
question indeed, which has given me cfin.so for serious hesitation in comingto iny 
decision. I will put it in tin's general form, can tlie plaintiffs Moran and Co. 
claim a lien upon this indigo on grounds of a salvage character ? 

Mr. Macrae in his deposition states, as I have already mentioned, “ I 
should not have been able to manufacture the (luantity of indigo that 1 did 
manufacture had J not got the necessary funds from Moran and Co. ; in fact, 1 
could not liave begun nianufactnro at all ha<l it not been for those funds, for 
the season would liave been lost.” And tlic witness Mahomed ishliake, assistant 
managoi' of the factory, is more specific, lie says The one lakli and thirty- 
one thousand odd,” borrowed of the "Mussamuts, “ liad been exhausted in 
factory (Usbiirseraents up to April 1878 Tlu*. concern, thevofove, stood in furtlier 
need of money, and it was to meet fuvtl^ev expenses that tl\e loan from Moran 
and Co. was taken: tliere was absolute need for this money , the indigo could 
not have been manufacimred without the further loan al)ove stated.” 

Lord Ht. Leonards gives an instance of salvage lien in the observations 
made by him in ?(' Tharji (2 Sm. A’ G., 578), whicli 1 Jiavo ah-eady referi-edto 
for another purpose. He says, “In Ireland, it is a very common equity to have, 
as a prior charge to all other incumbrances, wdiat is called salvage money— 
where a leasehold estate, or an estate hold for lives to wliicli half-a-dozen 
people are entitled in succession, many of them l)oing niortgagecis, according to 
certain pi iorities, the last man of all who is entitled after everybody, being in 
possession, redeems, I may say, the estate by paying the landlord, who other¬ 
wise would have recovered the estate, and taken it from everybody : his payment 
is what is called salvage money. That is an established equity, and a very 
proper equity. He that pays the salvage has a prior incumbrance to every other 
charge and interest, because, so far as any interest is left to anybody beyond 

the chai-go, it is acquired by that payment in the shaj)e of redenii)tion money.” 

• 

[80] And there are unquestionably many cases to be found in the hooks, 
wliere it has been held (I am speaking generally) not equitable as between the 
parties, that the owner of property should l)e allowed to have the benefit and 
advantage of ownership, before tlie person by whose money the property had 
been produced or preserved was reimbursed. This was so in tlie cases of the 
West Indian consignee’s and manager’s lions which have been already alluded 
to ; but, as I understand the equity, it is essential to it that the person spending 
the money of which he claims reimbursement should have some interest in the 
property, or some right or duty towards the owners, who are to be affected 
by the claim, impelling him to make the expenditure. A mere volunteer canuot 
generally say to an owner of property, I have saved your property for you by 
my personal exertions, or by the expenditure of my money, and therefore I am 
entitled to a lien upon that property, whether you agree to it or not for 
reimbursement and recompense. The nearest approach to this is maritime 
salvage, but there the right of the salvors rests upon a peculiar ground of public 
expediency. In the present case Messrs. Moran and Co. stood in no such rela¬ 
tion to the estate or to the proprietors of it as to have cause on that ground for 
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spending their money in the cultivation of indigo on it in the season 1872-1873. 
They were strangera to the estate, and in the situation of ordinary money-lenders 
with no other motive than the expectation of pecuniary profit from the bargain 
itself. And there is no doubt that they advanced the money solely on the 
footing of', and in reliance upon, the contract which they made with Mr. Macae. 
They admit that they knew, at the time of making this contract, that a prior 
mortgage already existed, and they could, if they had chosen, by the least 
possible inquiry, have ascertained exactly what that mortgage was. By putting 
themselves into communication with the mortgagees, as they might have done, 
they could have secured priority of right over the indigo to themselves, or in 
the alternative have abstained from making the loan. But they neglected 
these ordinary precautions, because, as Mr. Murdoch says, they trusted to the 
representations made to them in the letters of Mr. Macrae. They were content 
to ran [81] a risk, which with very little care they might have avoided. The 
maxim caveat emptor seems to me to apply. There were no personal relations 
between the plaintiffs and the Mussamuts to give rise to any equities. No 
opportunity was afforded the Mussamuts to furnish the money themselves. The 
plaintiffs had in their power to say in effect to the Mussamuts, we will not 
advance our money for the production of the indigo whicli is to feed your 
mortgage, except on condition that our expenditure is to be a first charge upon 
it. They did not think proper to do so, and 1 cannot, on the whole, find any 

ground of equity upon which this Court ouglit to supply their omission. 

* 

During the argument some comparison was attempted to be made between 
the case of the hypothecation of the block or crop of an indigo concern by the 
manager for the purpose of raising money wherewith to carry on the requisite 
cultivation and manufacture, and the case of hypothecation of a ship or its 
cargo by the master to raise money for the repair of the ship and prosecution 
of the venture. I need not, however, in strictness notice this, inasmuch as the 
hypothecation of the indigo has not been proved. But it will not, I think, he 
out of place here for me to remark that the analogy, whatever it might other¬ 
wise be worth, must fail in the present case, because even if the requisite 
exigency existed, the parties immediately concerned, namely the Mussamuts, 
were at hand, and could have been most readily had recourse to. 

The best consideration that 1 have been able to give to the case has led me 
to the conclusion that the plaintiffs’ claim to the indigo, in priority to the 
uq,doubted right thereto 6f the Mussamuts, cannot he supported on any of the 
grounds which have been suggested for it. 

From this judgment the plaintiffs appealed. 

The Advocate-General, Offg. (Mr. Paul), Mr. Jackson, and Mr. Evans for 
the Appellants. 

Mr. Branson and Mr. Bonnerjee. for the Mussamut Bespondents. 

The defendant Macrae did not appear on the appeal. 

[82] The Advocate-General .—The three documents under which the appel¬ 
lants claimed a first charge on 360 maunds of the indigo were sufficiently stamped 
and' ought to have been admitted in evidence. A contract to pledge property, 
which, at the time of the contract is not in existence, is not a mortgage within 
the General Stamp Act, 1869. Under that Act a “ mortgage deed includes 
every instrument evidencing a pledge of property for securing the payment of 
money," and “' property ’ means property being in British India ”—see s. 3, 
ols. 81 St 26. The subject-matter of these contracts had no existence anywhere. 
[MacpE[BBBON, i. —Art. 10, sch. I, shows that, for the purposes of the Act, 
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there may be a mortgage to come into operation in future. If so, may there 
not be a mortgage witn respect to property to come into existence at a future 
time ?1 The property must be in existence when the morjgage is made, though 
possession of it need not then be given. These documents were in fact mere 
declarations by Macrae that he would hold the indigo for Moran and Co., if and 
when it came into existence. [Garth, C. they not give a right to 

possession of the indigo without anything further?! The\ only gave a right of 
suit. So an agreement to sell would not Iw an assignment requiring registra¬ 
tion under the Registration Act; see per Peacock. C. J., in Currie v. S’. M. 
Miilu Rameii Chetty B. L, R,, A. C., 126, at p. J3lj. [Mr. Jirauson referred 
to Fati Chaml Sahn v. Lilnmher Sin<] Dana (9 B. L. R., 4.33), Garth, C. J. — 
Specific performance of an agreement to sell might *in some cases be refused, 
for instance, where damages would he a surticient remedy; but if the deed 
contained a power to take possession, would not that make a difference ?j. It 
might be so where the property was in the possession of the contracting party, 
but here the property was not in existence. [Garth, C..1.--Under the Stamp 
Act a mortgage deed requires an ad I'alorem staraj). j Yes, and here the value 
could not have been computed, as it was not known how niucn would be 
advanced. (Macpherson, J.—The agreement was to advance up to a 
specified amount; that would be sufficient to fix tlie value . Monohur Das’ 
agreement w'ith Macrae res|jooting tlie advances to he obtained from Moran 
C883 was within the ordinary course of his employment. [Gahth, C. J. -There 
is no evidence of what* the ordinary course of his employment was]. The 
evidence shows that the Mussamuts were pardanishins, and that he whs their 
general manager and the only medium of communication between them and 
Macrae; he would have all such powers as the manager of a Hindu lady 
usually has. [Macphekson, J.—Whatever he did for the ladies' benefit 
would be deemed within his authority, but they might repudiate all acts not 
expressly authorised by them and which were prejudicial to their interests.] 
The agreement as to these advances was for the Mussamuts' benefit, since 
without such advances no indigo whatever could have been produced. As to an 
agent’s power, see 3 Chftty Cora. & Man., p. 196. [Garth, C. .1.—The 
alleged oral agreement gave Macrae not merely the right to borrow, but also to 
give a first charge upon the indigo wJiich was charged with the Mussamuts' 
debt.] The production of the indigo was a condition precedent to the attaching 
of the Mussamuts’ charge. The mortgage deed purports to he a formal 
document, but it is silent on points of the greatest importance. It is for ti\e 
Court to consider how far evidence of a separate oral agreement with reference 
to such points is admissible ; see the Evidence Act, s. 92, provisoes 2 and 3. '' 
The money advanced by the Mu.ssamuts might liave proved sufficient. The 
oral agreement was as to what was to be done if it should be insufficient; that 
was a collateral matter, as to admitting evidence of which see 'faylor on 
Evidence, 5th ed,. p. 983. If the evidence that Monohur Das was informed 
that the sum the Mussamuts proposed to advance would he insufficient he 
believed, then the Mussamuts' mortgage deed does not contain the wliole 
agreement, and evidence of the oral agreement is admissible— Hama v. Rickett 
(4 H. & N., 1). Bat apart from any such oral agreement, the appellants are 

* t Sec. 9'i, Proviso (9) :—The existence of any separate ..iral agreement as to any matter 
on which a document is silent and which is not inconsistent with its terms, may be proved. 
In considering whether or not this proviso applies, the Court shall have regard to the decree 
of fomudity of the document. 

Proviso (3) ;—The existence of .any separate oral agreement oonstitutiug a condition 
precedent tp the attaching of any oblig.vtion under any such contract, grjint or disposition of 
property, may be proved.] 
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entitled to a first charge on the indigo on the principle on which salvage liens 
rest, a principle whic^ has been applied over and over again to advances and 
supplies by consignees of West India estates; see Fraser v. Burgess (13 
Moore's P.C., 314). [GARTH, C. J.-[84] The salvage lien in those cases 
dependsp on the peculiar nature of such estates, such as the difficulties of 
communication with the parties interested in them owing to their distance 
and so forth.] In Scott v. Ne„%hitt (14 Y«8., 438, at p. 445), Lord Eldon did not 
base the right on the distance of the property, hut upon what he termed “ a 
principle of English law ’’ which equally applied to mines or alum works in 
England. See further Fisher on Mortgages, 2nd ed., pp. 131, 133, 670, Myers 
V. The United Guarantee Co. (7 De. G. M. & G., 112, at p.- 126), Bertrand- v. 
Davies (31 Beav., 429, afrp. 435), Ventura v. Bichards (1 Tay. & B., 66), 
Chambers v. Davidson (L. R., 1 P. C., 296) and Sayers v. Whitfield (l Knapp 
133), where Lord Wynford refused to send the case back to the Master ki 
enquire as to customs respecting charges on West India estates, on the ground 
that the common law of England is the common law of Bt. Vincent’s, and 
therefore the rules which regulate the English Equity Courts also regulate the 
Courts of Equity in that island. Macrae was the agent for all parties interested 
in the concern, amongst others, for the Mussamuts. Under s. 243, Act VIII 
of 1859, the Court had powder to authorize him to deal with the property in the 
way he did ; but if the Court had no such power, the Mussamuts ought to have 
applied to have the order sanctioning Macrae’s conduct set aside ; while the 
order stands, they cannot be heard to say that the Court had no power to 
make it. See Morrison v. Morrison (7 De. G. M. & G., 214, at p. 223). 

Mr. Evans on tlie same side.—Prom the evidence it is clear that Monohur 
Das knew' that further advances wre necessary to secure the production of the 
indigo, and that such advances were being obtained from the plaintiffs upon 
the usual terms: the principle of the cases in which the owmer of property, who 
allows another under mistake to improve that property, is held liable to pay for 
the improvements, or of those in which a first mortgagee is postponed to a 
second mortgagee because he has stood by and allowed the l85j mortgagor to 
induce the second mortgagee to advance money by fraudulent misrepresentation 
or concealment, would therefore apply. The conversations between Monohur 
Das and Macrae as to how the further advances were to be obtained did not 
constitute an agreement in defeasance of the Mussamuts’ mortgage deed, 
but amounted only to a direction as to what was to be done in a certain 
event, namely, if the Mussamuts’ advance should be insufficient. As to com¬ 
pensation in cases in the nature of salvage claims, see the Indian Contract 
Act, 1872, s. 70. 

Mr. Branson for the Mussamut respondents.—The oral agreement under 
which the appellants’ claim is inadmissible under s. 92 of the Indian Evidence 
Act, 1872, being inconsistent with the Mussamuts’ mortgage deed, and even if 
it were not inconsistent with the deed, it would still be inadmissible as adding 
terms to a document of so formal a character ; see illustration (k) to s. 92." 
Further, the mortgage deed being registered, evidence of a subsequent oral 
agreement rescinding or modifying it is inadmissible under s. 92, proviso 4. 
It has been argued that what passed between Monohur Das and Macrae was 
only a direction or order, and not an agreement; but an order by a principal 
to his agent in fact involves two contracts—one that the principal will protect 

• £ See. 92 — Illustration (li):— A hires lodgings of B, and gives B a card on which is written 
‘Booms, Bs. 300 a month.' A may prove a verbal agreement that these terms were to 
indude partial board. A hires lodgings of B for a year, and a regularly stamped agreement 
drawn up an attwmey is made between them. It is silent on the subject of board, A may 
not prove that bowrd was included in the terms verbally.] 
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tihe agent if he perform th/a order; and another, with the thii-d person with 
whom the agent deals, that the principal will carry out the agreement made by 
the agent. Secondly, the documents by which Macrae agreed to hold the indigo 
at the appellants’ disposal are inadmissible under the Stamp Act. They 
purported to confer an interest in the indigo immediately by their own force 
and without the necessity of any farther act on the part of the appellants upon 
the indigo coming into existence; they are therefore assignments; see the notes 
to Hyall V. Boioles (‘i W. & Tu. L. Ca. in Eq.. 4th od., p. 773). [Gabth, C.J. 
—In Lunn v. Thornton (1 C. B., 379), Tinual, C.-l., draws a distinction 
between a grant of goods which are not in existence and a grant with a license 
to seize. I At common law the further act of seizuie would probably be neces¬ 
sary to pass the property, but in equity it is im different; see Holroyd v. 
Marshall {10 H. L. C., 191). [Garth, C.J.—Suppose goods in England were 
mortgaged in India by a deed to take effect on the goods being brought to 
India, would that deed require to be stam|)ed as a mortgage deed ?J Both the 
factum of the agreement with Macrae, and Monohur Das’ authority to make it, 
are denied. This is a case in which one of two innocent persons must suff'er, 
but in deciding between them the Court will have regard tu the caution 
displayed by one and the utter want of caution on the part of the .)ther. 
Macrae cannot stand in any higher position than the owners of the concern 
would have occupied had they been in possession, and they would have had no 
claim upon incumbrancers for losses which they might incur in cultivation of 
the estate— Fraser v. Burgess (13 Moore’s P. C., 343). The powers with 
which the Court could invest Macrae are limited by s. 243, Act Vi 11 of 1859. 
His acts lieyond those authorized by s. 243 are ultra vires notwithstanding the 
Court sanctioning it. 

Mr. FJvans in reply. 

Cur. adv. viilt. 

The following Judgments were delivered : — 

Garth, C.J. —I have felt considerable difficulty in arriving at a proper 
conclusion in this case. 

The question we have to decide is not only a very serious one to Imth 
parties concerned, but it has also an important bearing upon the relations 
which exist in this country between the owners and managers of large factories 
on the one hand, and brokers and others, who are in the habit of advancing 
money for the carrying on of those factories, on the other. 

[His Lordship then stated the facts, and continued w'ith reference to the 
objection to the stamp borne by the three letters of assignment given to the 
plaintiffs by Macrae:— I 

It may, perhaps, l)e convenient here that I should deal with a preliminary 
objection which has been made by the defendants. They contend that these 
documents, upon which the plaintiffs' [87] claim depends, and without which 
it is of course impossible for them to launch their case, are insufficienbly 
stamped, and, consequently, not receivable in evidence. It is said by the 
defendants that the documents are " mortgages of proper ty not delivered at the 
time of the mortgage,” within the meaning of cl. 10 of sch. I of the Stamp Act, 
XVIII of 1869. '• 


Mortgage deed when posaes- 
sion of the property compriaed 
therein ie not given by the 
mortgagor at the time of exe¬ 
cution. 


h’ee payable. 


The stamp-duty with which 
a bond of the amount secured 
is chargeable (Mo. 5).] 
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On thd'other hand, the plaintiffe contend that, if they are mortgages at all, 
they are not mortgages of property within the meaning of that clause, because 
the word “ property,” as defined by the Act in s. 3, means “ property being in 
British India.” 

a 

Pheab, J., at the trial did not think it necessary to decide this point, and 
he reserved his judgment upon it until he had determined how he should dispose 
of the whole case; and, as he decided 5t eventually in favour of the defendants* 
he did not give any opinion upon the stamp objection. I have great doubt 
whether it was right to go into the plaintifi's* case at all, or to deal with the 
document in question as proved, without first deciding whether or not they 
were admissible under the provision of the Stamp Act; but, at any rate, I think 
it right to decide the point now, before stating what conclusions I have arrived 
at upon the merits of the case. 

1 am of opinion that the proper stamp to he affixed to documents of this 
description is a stamp of H annas. 

The documents are, no doubt, in the nature of equitable mortgages, but it 
cannot be said that the property which is the subject of mortgage exists in 
British India ; and, as an mstrument must be stami)ed at the time it is made, 
the words “ being in British India ” would appear to mean being in British 
India at the time of the making of the instrument. Thus, for instance, if a 
mortgage were made of property which, at the time of the execution of the 
deed, w'as in England, that mortgage would not be subject to stamp duty, 
although, subsequently and before it took effect, the property might be con¬ 
veyed into British India (See Ilansraj v. liamiiJoita, 8 Bom. H. C. Kep., 
0. C., at p. 180). The question of stamp must depend on the state of things 
existing at tlie time when the mortgage [88] was made : atfd as in the case 
which I have just instanced, it was possible that the property mortgaged 
might never find its way to British India, so, in the case of the documents 
in question, it was possible that the property might never have come into 
existence at all. If this was not the intention of the Legislature, they should 
have made their meaning more clear. 

I am, therefore, of opinion that the stamp affixed to those documents is 
sufficient, and that, consequently, they are admissible in evidence. 

But then comes the main question in the case, how far they are of any 
force, or validity, as against the defendants' mortgage. 

The plaintiff's, on the one hand, insist that, so far as their advances w'ero 
necessary for the realizution of the indigo of the season 1872-73, Mr. Macrae 
bad authority, either expressed or implied, to pledge the indigo to them, and 
secure those advances. The defendants, on the other hand, say that Mr. 
Itlacrae had no such authority. 

Undoubtedly, prmd faae, the defendants’ title being first in order of date, 
and founded upon the mortgage of the 1st of February, the terms of which are 
as clear as they can be, ought to prevail ; but the plaintiff's put their case in 
this way :— 

In the first place they say, on the strength of Mr. Macrae’s own state¬ 
ments, supported by the evidence of other witnesses, that, at the very time 
when the deed of the 1st of February was in course of execution, it was agreed 
between him and Monohur Das, who was representing the Mussamuts, that 
Macrae should borrow from the plaintiffs, or others, any farther sums that 
might be required for the purpose of the concern, and that he should give the 
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lenders the first charge upon the indigo of the season for securing those sums. 
Monohur Das and other witnesses for the defendants, who were present on the 
occasion referred to, deny that any such agreement was made; but, although 
Mr. Macrae’s story may not be correct in all particulars—and, of course, after 
the lapse of several months, it is hardly probable that he should remember 
exactly what occurred—I have no doubt that some- tB9] thing was said at that 
time as to further advances being required, and that Monohur Das assented 
to the same course being pursued in tnat respect as had been adopted in 
previous years. 

But, assuming that the conversation took place precisely as Mr. Macrae 
describes it, it is impossible to escape from the conviction that it was an agree¬ 
ment made in direct contravention and defeasance of the deed which Mr. Macrae 
was at that very moment executing to the Mussamuts. It was, there¬ 
fore, not admissible in law, as contradicting tlio express terms of the mortgage 
(see s. 92 of the Evidence Act); and I consider that the learned .Judge in the 
Court below w'as perfectly right in rejecting it for that reason. 

The only i)ossible way in which it occurred to me at one time that the 
arrangement might be rendered eUeotual, was to treat what passed between 
Mr. Macrae and Monohur Das, not as an agreement, properly so called, but as a 
direction given by Monohur Das, acting for the mortgagees, to Mr. Macrae, 
acting as the manager for all parties interested in the production of the indigo, 
to borrow on behalf of the Mussamuts as well as others, such further sums as 
he might find it necessary to raise, and upon the same terms as money had 
been borrowed for the same purpose in i)revious years. 

But there is great difficulty in construing what actually passed on that 
occasion, in this way In the first place, this construction is not in accordance 
with Mr. Macrae’s own version of what transpired ; and 1 feol strongly that, in 
a case of this nature, we ought not to assume anything inconsistent with 
absolute truth, which would have the effect of depriving the Mussamuts of 
their vested rights. And, Again, wo have no right to infer, in the absence of 
evidence, that Monohur Das had authorit> from the Mussamuts at that time 
to invest Mr. Macrae with powers directly at variance with the deed which it 
was his special duty to perfect. He might have been for general purposes 
their mooktear and man of business, but, as he w'as present on that occasion 
for the very purposes of seeing the deed executed, the contents of which had 
been approved by the Mussamuts, 1 cannot say that he had f90] authority, in 
the absence of any special powers, and witliout communication with the 
Mussamuts, to give Macrae directions, the effect of which, if acted upon, 
would bo to defeat their rights. 

On the other hand, I cannot look upon Mr. Macrae himself, as we are 
asked to do by the plaintiffs, as the agent and manager of the jiroperty on 
behalf of the Mussamuts. It is true that, in one sense, he was acting as 
manager of the factory, under the direction of the Court, for all parties con¬ 
cerned ; but, as regards the rndttgage to the Mussamuts, and the rights which 
they acquired under it, he was acting on behalf of the mortgagors as against 
the mortgagees, and he had clearly no power to invade those rights, by virtue 
either of his general authority derived from the Court, or of anything that 
passed on that occasion between him and Monohur Das. 

Failing, then, to establish either a substantive agreement, as put forward 
by Mr. Macrae, or any directions from the Mussamuts which would justify the 
pledge of the indigo to the plaintiffs, the case is likened by the plaintiff’s 
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Counsel to that of a West India estate, where the consignee, or manager, who 
has charge of the property for the benefit of all parties conoemed, has been held, 
in a long series of authorities, entitled to charge upon the produce of the 
property any expenditure or advances which he may have necessarily made for 
the general benefit of the concern, and to repay himself by that means before 
any other claims upon the estate have been satisfied. It will be found, however, 
timt the doctrine and principle of these cases do not apply to the present. In 
the first place, as pointed out by PHEAR, J., in the Court below, the plaintiffs in 
this suit are not themselves in the position of consignees or managers of the 
property which they se'ek to charge; nor can they legally or equitably place 
themselves in the position of Mr. Macrae, and treat the advances which they 
have made for the purposes of the factory as advances made by Mr. Macrae 
himself. The truth is that both the plaintiff's and defendants have advanced 
their money on the self-same security. Mr. Macrae has obtained the money 
from both parties upon the faith of eac.h having a first charge upon the indigo, 
and the question in this [91] case, as I {lointed out in the first instance, is not 
between Mr. Macrae, the general manager of the concern, and the concern itself, 
but Vietween two confiicting sets of mortgagees, each of whom has advanced 
money upon the same security. The cases, therefore, of West India estates, 
as very fully explained by Phear, •]., in tlie Court below, have no application 
to the present. 

I, therefore now come to anothei, and the prmcijial, ground of contention 
on l)ehalf of the plaintiffs, as to which 1 confess I have felt vary considerable 
difficulty. 

It is urged by the plaintiffs that, however many obstacles of a technical 
nature may affect their right in this claim, there is no doubt of tlie fact that 
the indigo in question could not have been produced, or manufactured, without 
the aid of the money which the plaintiffs have advanced. They contend 
that this was a fact well known to Monohur Das, if not to the defendants 
themselves ; and that Monoliur Das was not only aware that the plaintiffs were 
making these advances, and tliat they were absolutely necessary for the 
production of the indigo, but that they were making them upon the usual 
terms—that is to say, tliat the advances were to be a first charge upon this 
indigo itself. It is argued, therefore, that the Mussamut defendants have 
for their own benefit, and in order to secure the production of the indigo in 
which they were deeply interested, knowingly allowed the plaintiffs to 
advance their money upon the faith of having a first charge upon the indigo 
produced ; and that, having done this without making any claim adversely to 
the plaintiffo, or giving them any notice or information that they objected to 
the plaintiffs’ advances, or that they themselves were entitled to the security 
upon which the plaintiffs were relying, they ought not in equity and good consci¬ 
ence to be allowed now, having bad all the advantage of the plaintiff’s money, 
to turn round and deprive them of their security. 

The plaintiffs say that the case cornea, within the principle which has 
been acted upon in a great number of cases commencing with Pickard v. Sears 
(6 A. & Em 469), and which was laid down thus by [92] Lord Chancellor 
Campbell in the House of Lords in Cairticross v. Lorimer (3 Macq. H. L. 
Ca., 829):—** The doctrine is found, I believe, in the laws of all civilised 
nations that, if a man, either by words or conduct, has intimated that he 
consents to an act which has been done, and that he will offer no opposition 
to it, although it coidd not lawfully have been done without his consent, and 
he thereby induces others to do that from whiph they might otherwise have 
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abstained, he cannot question the legality of the act which he has so sanctioned, 
to the prejudice of those who have so given faith to hi^ words, or to the fair 
inference to be drawn from his conduct,” 

If a case of this kind could be established by evidence, as clear and 
strong as that which has been pressed upon us in argument hy the plaintiffs’ 
Counsel, I should be very much disposed to decide upon this ground in the 
plaintiffs’ favour; but I am of opinion that, in order to defeat and override an 
engagement as solemn and distinct ns that of tlie mortgage to the Mussamuts, 
the evidence that they either themselves, or through their agents, were per¬ 
fectly aware, not only that the advances were being made by the plaintiffs, 
hut of the amount of those advances acid of the terms upon which they were 
made, should be clear and unmistakeable. 

With this view, I have carefully considered the evidence in the present 
case, and I have reluctantly come to the conclusion that it is hy no means 
sufficient to support the plaintiffs' contention. As regards the Mussamuts 
themselves, there is no pretence far saying that tlioy were presunally made 
aware either of the necessity for the advances, or of the advances themselves, 
or of their amounts, or of the terms upon which they were made. On the 
contrary, at the time when Mr. Macrae says that he made the arrangement 
with Monohur Das, the Alussamut defendants were having the mortgage deed 
read over to them, which would certainly convey to their minds that the 
expenses of the year had been estimated at the sum which they themselves 
were advancing, v^^., Bs. 1,31,325-15-0, and that, in consideration of the large 
amount of money wrhich they were entrusting to the concern, they were to 
have a first charge upon the whole of the indigo produce. They distinctly 
deny that they wore made [<133 aware of any advances by the plaintiffs, 
except the Rs. 5,000, which was borrowed for their own necessities ; and there 
is no proof whatever, nor indeed is there any attempt to prove on the part 
of the plaintiffs, that these ladies vvei'e personally made awai'o of anytliing 
further. 

But then it is said that Monohur Das was not only their agent for the 
purpose of carrying out the mortgage transaction, but that he was their 
karpardaz, or general man of business for all pui’poses, and, more particularly, 
the only person through whom they negotiated with Macrae ; and it is also 
stated (which is prefectly true) that during the whole season these ladies kept 
two servants in constant attendance at the factory, in order to see how matters 
were going on there. Now, 1 quite agree that it has been proved, not only by 
the plaintiffs’ witnesses, but also by Monohur Das, and by the Mussamuts 
themselves, that Monohur Das did in fact act as their general man of business, 
and that he was cognizant, at the time when the mortgage was executed, of 
the intention of Macrae to borrow some further money for the purposes of the 
factory. He knew also that, in former years, sums Imd been boiTowed from 
the plaintiffs upon the security of the indigo, though it does not appear that 
those sums were anything like so large as those borrowed by Mr. Macrae on 
this occasion ; and Bauwarilal himself had always personal knowledge of those 
loans. Moreover, I fully believe Mr. Macr»ie, when he says that Monohur 
Das afterwards proposed that the money borrowed by him from the plaintiffs 
should p as s through the hands of the Mussamuts, in order that he (Monohur 
Das) should get a commission upon it: and T think it extremely likely that, if 
that request had been complied with, Monohur Das would have been the 
means of smoothing the plaintiffs’ path, and of preventing this litigation. But 
1 do not find any evidence, nor do 1 in 'fact believe, that Monohur Das WM 
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aware of the large amount of money which Mr. Macrae was borrowing, or of 
the actual terms upon which he was obtaining it; and he certainly was not 
aware of the fact that Macrae was borrowing a large sum, not only for the 
season 1872-73, but also for the season of 1873-74, upon the securiry of the 
indigo which had been mortgaged to the Mussamuts. 

[94] It would, undoubtedly, have been far better, and only consistent 
with fair and open dealing, that the Mussamuts should have l)een personally 
informed of Mr. Macrae’s requirements, and that they should at least have had 
an opportunity either of advancing the money themselves, or of obtaining it 
from the plaintiffs, or other persons. They would then have known precisely 
what was borrowed; they might have satisfied themselves of the necessity for 
borrowing it; and they might also have made their own terras with the 
lenders. 

Giving Mr. Macrae, as I am quite disposed to do, credit for all honesty of 
purpose, and for endeavouring to do the best he could for the factory, I must 
say that the inconsiderate manner in which lie transacted these loans, without 
taking any steps to make the Mussamuts aware of them, argued not only a 
want of business-like qualities, but also of that ordinary prudence and con¬ 
sideration which tjie manager of such a concern may fairly be expected to 
possess. Although he himself carried out the mortgage security with the 
Mussamuts, and was the only person then representing the mortgagors, he 
states in his evidence, that he does not know whether he ever read over the 
contents of the instrument, and we find him, according to his own account, 
making an agreement with Monohur Das, at the very time when the mortgage 
was entered into, directly at variance with its most important provisions. 
Having regard to those provisions, it was clearly his duty, as it seems to me, 
before he ventured to borrow further moneys on the security of the indigo 
produce, or to give any third person sucli a charge on that produce as would 
conflict with the Mussamats' rights, to give those ladies distinct notice of 
what he was about to do, and to inform them not only of the amounts which 
he proposed to borrow from time to time, but of the persons from whom, and 
the terms upon which, he proposed to obtain them ; and under no circum¬ 
stances should he have undertaken to pledge the indigo produce for the 

requirements of the season of 1873-74. 

• 

Strange to suy, the conduct of the plaintiffs themselves also appears 
remarkable for a want of business-like caution. They were perfectly aware 
that the indigo liad been previously mort-[93]gaged; and yet, without any 
enquiry or any notice to the mortgagees, they advance no less a sum than 
Bb. 88,000 upon the faith of Mr Macrae’s statements, and the informal docu¬ 
ments upon which they now rest their claim. 

I should have no hesitation in finding, as a fact, that the sums advanced 
by the plaintiffs were, in great measure, at least bond fide required for the pur¬ 
poses of the factory. Mr. Macrae was not cross-examined with regard to the 
necessity for the advances, nor as to the items of the plaintiffs’ account, nor as 
to the due expenditure of the sums advanced. It would certainly have been 
more satisfactory, if, in a case of this nature and importance, instead of being 
examined under a commission, he had himself appeared in 6oart, and produced 
his books, and frankly tendered himself and them for thorough investigation ; 
but, as he was not advised to take this course, and as be was not cross- 
examined with regard to his expenditure, or the necessity which existed for 
borrowing the money, 1 think the defendants were not justified in suggesting 
that the money was either not required, or that it was imporperly expended. 
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But, when the case of the plaintiffs is put upon this ground, that they acted 
with proper caution in making these advances, and that jihe defoudants, with 
full knowledge of all the circumstances, stood by and allowed the plaintiffs 
thus to advance their money upon the faith of a security whicli they them¬ 
selves possessed, and upon which they intended to insist,—I must say* that I 
think in that respect the case of the plaintiffs is not proved. 

However much, therefore, I may regret the result (because I quite believe 
that the plaintiffs acted in perfect good faith, and that the defendants have 
reaped the benefits of the money which the jdaintiffs* have boon induced to 
advance), I am satisfied that the conclusion which wo have arrived at is the 
only one consistent with equity and good conscience. 

The claim which the Mussamut defendants make to the property in 
question is undoubtedly well-founded in point of priority ; and I think that, 
upon neither of the grounds contended for by the plaintiffs, can their title to 
it be legally displaced. 

[96] The appeal will, therefore, bo dismissed with costs on scale No. 2. 

Maopherson, J. —I also think that this appeal must he dismissed. 

The matter in dispute is a simple question between two mortgagees as to 
which of them is to have priority. If the plaintiffs could niako uso of the 
arrangement which Macrae says was made at the time of the oxocution of the 
mortgage deed, of course they would be entitled to a decree. Jiut they clearly 
can make no use of it; for, if any such arrangement or understanding then 
existed between the parties, it was essential that it should he ombodiod, or 
provided for, in the mortgage deed. 

Then, again, T think it impossible to say that the plaintiffs have proved 
that the advances were made by them with tlio knowledge and acquiesoonco 
of the defendants (the Mussamuts). Nothing is proved on this issue against 
them personally; and as regards RIonohur Das, the evidence is vague, and not 
such as it might have been,’had Macrae taken the commonest ])rocauti()ns, for 
there ought to have been no difficulty in liringing homo to Monoliur Das, at 
any rate, express notice and knowledge of all the details of what went on 
between Macrae and the plaintiffs. Even as to the bill for Bs. 5,000, which 
Monohur Das certainly knew was drawn against Moran and Co., tlicro Is 
nothing to prove that he knew the terms on which it was drawn, and there is 
nothing to show his knowledge of any otlior particular advance made by the 
plaintiffs. 

The plaintiffs failing to prove knowledge and acquioseonco on the part of 
the defendants (the Mussamuts), there is nothing, as it seems to me, in the 
contention that the matter can be treated as in the nature of a case of salvage. 
The defendants (the Mussamuts) had a first mortgage, as security for a largo 
sum advanced for the season’s manufacture, and no roforenco was made to 
them before the further advances were taken from the plaintiffs. I am wholly 
at a loss to comprehend on what principle of e<iuity they, who wore present 
on the spot, and might at any time have been appealed to, can bo hold 
liable to give priorijiy to the plaintiffs who wore strangers, brought in [97] 
over their heads, without their consent, by the mortgagor’s manager. I 
say this even on the supposition that the amount now claimed by the plaintiffs 
was absolutely necessary in order to enable the indigo to be manufactured, and 
that no indigo could have been made without it. Of course, the position would 
have been wholly different, had knowledge and acquiescence on the part of the 
defendants (the Mussamuts) been proved. 
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The plaintiffs, no doubt, bad, in previous years, made similar advances, and 
had been allowed a fii^st charge on the indigo; but, on this occasion, they knew 
that Banwarilal, the former mortgagee, had died, and that his representatives 
were mortgagees of the factory and the season’s indigo. Knowing that there were 
new mortgagees, ordinary prudence ought to have suggested the necessity of 
procuring their assent before making the advances. 

I agree in the opinion that only an eight-anna stamp was required for the 
agreement between Macrae and the plaintiffs. 

I regret the conclusion at which we are compelled to arrive, because it is 
clear that the plaintiffs acted perfectly honestly throughout, and because I have 
very little doubt that Macrae also acted honestly, and that his story is substan¬ 
tially true, although it is impossible to say that it is proved to be so. Jhe 
looseness of Mr. Macrae’s mode of doing business is quite wonderful, and it is 
remarkable that the plaintiffs should liave been I'eady to lend their money on 
such slender security. 

Appeal dismissed. 

Attorneys for the Appellants; Messrs. Berners, Sanderson, and Upton. 

Attorneys tor the Respondents: Mr. Farr and Baboo Nemy Churn Bose. 


NOTES. 

[Salvage lien, when arisca, »cc (1904) 81 Cal., CC7. 

For leave obtiiincd to appeal to the Privy Council, {1H7G) 2 Cal., 228.] 


[983 APPELLATE CIVIL. 

The 3rd August, 1876. 

Present : 

3ih Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 

A\>\\\ Munaoor.One ol t\ie Defendants. 

versus 

Abdool Hamid alias Sabhan Miah.Plaintiff.’^ 


Limitation—Act IX of 1871, sch, 11, cl. 14—Suit to set aside a sale—Purchase 

of decree by Joint-debtor. 

M Hold to 8 her rights under a decree for mesne profits which she had obtained against A 
and two other persons, and S thereupon proceeded to execute the decree against A's property, 
and that property was sold in execution of the decree purchased by S, and was purchased by B : 
but in a suit brought by A for a declaration that S was not the real purchaser, the Court found 
that S had in fact purchased the decree benami tor A’s two joint-debtors, and that consequently 
he bad no right to execute it against the property oi A. In a suit brought by A aginst B in 
1874 for th'e purpose of recovering the property, held, that the purchase of the bneflt of the 
decree by .^I’a joint-debtors, although it had the legal effect of satisfying the judgment-debt, did 
not affect the decree itself. The decree was not voi d, but only voidable, and the sale under it 

* Bng» , »l«r Appeal, No. 15S of 1875, against a decree of the Judge of Zilla Dacca, dated the 
12th of Pebruary 1876. 
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binding on A. The suit, therefore, was in effect a suit tosct aside a sale under a decree within 
the meaning of d. 14 of sch. IT of Act IX of 1871,* and inasmuch as it was not brought within 
one year from the date of the sale, was barred. ' 

The facts of this case were as follows:— 

A certain Mrs. Munro obtained a decree for mesne profits agaTnst tliree 
persons, the present plaintiff Abdool Hamid, and two Hindus, Guru Gobind 
and Bykunt Nath. In the year 1268 (1861), Mrs. Munro sold her rights under 
this decree to one Shitul Chunder, and Shitul Chunder then took proceedings to 
execute the decree against the estate of 4bdool Hamid. Abdool Hamid objected 
to this, on the groubd that Shitul Chunder had purchased the decree, not for 
himself, but benami for his (Abdool Hamid’s) two other joint-debtors, and 
he then brought a suit for the purpose of obtaining a declaration to the effect 
that his co-debtors were the real purchasers of the decree, and conse-[99} 
quently that according to a well established rule of law the judgment-debt was 
thus satisfied. In that suit ho obtained a decree on tiio 16th March 1872. It was 
found by the Court, that Shitul Chunder had in fact purchased the decree for 
the two other joint-debtors, and consequently that Shitul Chunder had no right 
to execute the decree against Abdool Hamid’s xiroperty. 

Previously, however, to the institution of that suit, an order for execution 
under the decree hod been obtained from the Court by Shitul Chunder against 
Abdool Hamid’s property ; and under that execution, the property, wliich is the 
subject of the present suit, was sold, and Abul Munsoor (defendant No. 2) 
became the purchaser. This sale took place on the IStb September 1870. 
On the 12th May 1874, Abdool Hamid, alleging that the sale having been hold 
in execution of a decree which was at the time of sale inoperative, was null and 
void, brought this suit against Abul Munsoor and others for the purpose oi 
recovering possession of the property thus sold. 

The only defendant who appeared was Abul Munsoor, the appellant. His 
main contentions were, that as the property had come into his possession by a 

^[Sch.ll, d. 14’ " 

Description of suit. , Period of limitation. Time when period begia:i to rua. 


14.—To sot aside any of thei • One year... Wbett the mile ie condrmod, 

following sales | or would otberwiNo luivo bi)~ 

, cuvio final and voiiclusivo bad 

(а) Sale in execution of a no sudi suit been biought.] 

decree of a Civil Court; 

(б) Sale in pursuance of a 
decree or order of a Collector 
or other officer of revenue; | 

I 

(c) Sale for arrears of Govern- \ 
mont revenue or for any de- ; 
mand recoverable as such 
arrears ; 

{d) Sale of a Patni Taluq sold 
for current arrears oi rent. 

Explanation .—In this clause 
' patni ' includes any inter¬ 
mediate tenure saleable for 
current arrears of rent. 
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sale in due course of law, and no objection had been taken by the plaintiff 
under s. 257, Act VlHof 1859,* the sale was final, and the suit not maintain¬ 
able ; that the suit was one to set aside a sale, and, not having been brought 
witiiin one year from the date of the sale, was barred by the law of limitation 
and that'the suit was moreover barred by s. 7, Act VIII of 1859. f The Judge 
held that the suit was not one to set aside the sale, which would have been 
unnecessary, and therefore the limitation of one year w'as not applicable and that 
the suit w’as not barred by s. 7. Ho therefore gave a decree in favour of the 
plaintifl', from which the defendant appealed to the High Court. 

Mr, M. Uhose (Mr. L. Gfeose with him) contended that under the provisions 
of s, 11, Act XXIIl of 1861, I the suit would not lie; that the bringing of the 
suit amounted to a splitting of the cause of action within s, 7, Act VIII of 1859 ; 
and that the property having passed to the defendant by operation of law, the 
suit was not maintainable, and cited [100] Mariott v. Hampton (2 Smith's 
L. C., 405), Najabut AH Choivdhry v. BusneerooUah Chotvdhry (1113. L. B., 42), 
Badluvjobmd Shaha v. lirojmder Goomar Boy Choicdhry (7 W. K., 372), and 
Chander Kant Hurtna v. Bissrssur Surma (7 W. R., 312). Even if such a suit 
does lie, in this case the plaintiff’s suit is clearly barred by limitation. Act 
IX of 1871, sohed. II, art. 14, provides that a suit to set aside a sale in execu¬ 
tion of a decree must 1)6 brought within a year of the sale. Though the plain¬ 
tiff clioosos to call the suit one for recovery of possession, it is in effect a suit 
to set aside the sale, and should liavo been brought within a year from the 
date thereof —Bam Kant Chomdhry v. KaUee Mohun Mookerjee (22 W. E., 84). 
The following cases were also cited: Krishnaji Viskvanath Josi v. Mukund 
Chivanshet (2 Bom. U. C. Bop., 18), A party bound by proceedings must, in 
order to set tiiom aside, bring a suit witiiin one year —Brijo Kishorc Nag v. 
Bam Dyal Bliadra (21 W. B., 133). 


The sale if not objuotod 
to for irregularity, or if the 
objection is disallowed, 
shall become absolute. 

When the order to sot 
aside a sale shall be open 
to appoiU. 

against whom the same has 
ing his claim.] 


*t See. 257:—If no such application as is mentioned in the last 
preceding section be made, or if such application be made, and 
the objection be disallowed, the Court shall pass an order confirm¬ 
ing the sale ; and in like manner, if such application be made, and 
if the objection be allowed, the Court shall pas.s an order sotting 
aside the sale for irregularity. If the objection bcallowed, theorder 
made to set aside the sale shall be final; if the objection be 
disallowed, the order confirming the sale shall be open to appeal; 
and such order, unless appealed from, and if appealed from, then 
the order passed on the appeal, shall be final; and the party 
been given shall bo precluded from bringing a suit for establish- 


Suit to in>in<lcthe whole 
claim. 

Bohnquishmeut of part 
of claim. 


t [ Sec. 7 :—Every suit shall^include the whole of the claim 
arising out of the cause of action, but a plaintiff may relinquish 
any poriion of his claim in order to bring the suit within the 
jurisdiction of any Court. If a plaintiff relinquish or omit to sue 
for any portion of his claim, a suit for the portion so relin¬ 
quished or omitted, shall not afterwards bo entertained.] 


j t Sec. 11;—All questions regarding the amount of any mesne profits which by the terms 
of the decree may have been reserved for adjustment in the exe- 
Howquestions regarding cution of the decree, or of any mesne profits or interest which 
amount of mesue profits may bo payulde in re.spert of the subject-matter of a suit between 
and interest and sums paid the date of thi' in.stitution of the suit and execution of the decree, 
in satisfaction of decrees, as well as questions relating to sums alleged to have been paid in 
&0., are to bo determined, discharge or satisfaction of the decree or the like, and any other 

questions arising between the parties to the suit in which the 
decree was passed .and relating to the execution of the decree, shall bo detennined by order of 
the Court executing the docrae, and not by separate suit, and the order passed by the Court 
shall be open to appeal. Provided that if upon a perusal of the petition of appeal and of the 
order against which the appeal is made, the Court shall see no reason to alter theorder, it may 
reject the appeal, and it sliall not bo necessary in such case to issue a notice to the respondent 
before the order of rejection is passed.] 
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The learned Counsel was stopped by the Court who called upon the pleader 
for the respondents on the point of limitation. 

Baboo Sreenatk Doss for the respondents.—The only remedy the plaintiff 
has is to sue in a regular suit. The purchase of a decree by one of the debtors 
operates as a satisfaction of the decree, which cannot, after such satisfaction, 
be legally executed— In the matter of Digamburee, Dahec (B. L. E., Sup. VoL, 
938). If in fact there was no live decrotJ which could be executed, anything done 
under it would be void ab initio. LGarth, G.J.—But a decree does not lose 
any of its virtues because it has been paid, and a sale in execution of such decree 
will be void.] [Gabth.-C.J. —Not void, but only voidable.] If the sale had been 
made under a decree in existence at the time, then only would tlio principle laid 
down in Jan Ali v Jan AU Chowdhry (1 B.L. E., A. 0.. 56) apply. If from a time 
previous to sale there was not a decree, the one year’s limitation would not apply 
— Badree. [101] V. Lokeman (4 Agra H. G. Eep., 89). Limitation of one year 
applies only to sot aside sales on account of irregularity and not on account of 
fraud— Kishen Bullub Mahatab v. liaghoo Nundiin Tluikoor (6 W. E., 305). 


Mr. M. Ghose in reply. 

The Judgment of the Court was delivered by 


Cur. adv. vult. 


Garth, C.J. —In this ai)poal it is only necessary for us to decide one of 
the points which have been taken by the defendants, the appellants, and that 
point is upon the plea of limitation. 

(After stating the facts as above, the learned Chief Justice proceeded as 
follows):— 

The plaintiff relies upon tiie same ground as that taken in his former suit, 
viz., that Shitul Chundor’s purchase w'as made on behalf of his (the plaintiff’s) 
co-debtors ; and that the judgment-debt was consequently extinguished. Me 
contends, therefore, that the subsequent sale was void as against the jjlaintiff. 

One objection to this suit, which was made in the Court below, and is 
now made by the defendant, the api)ollant, is, that it is brought to set aside a 
sale in execution of a decree of a Civil Court within the moaning of cl. 14 of the 
2nd schedule of the present Limitation Act, and this point was argued before 
us yesterday. 

There are other questions in the case, and many circumstances which we 
should have had to take into consideration, if it had been necessary to decide 
the suit upon its merits. But the facts already mentioned are sufficient to raise 
tbe question of limitation, and that question wo think ought to be decided 
in favour of the appellant. 

It has been argued by the plaintiff’s pleader, that this is not a suit for the 
purpose of setting aside the sale by which the property passed to defendant 
No. 2, but a suit to recover possession of that proi)erty, and that, assuming the 
purchase of the decree by Shitul Chunder to have been made for the ijlaiutiff’s 
co-debtors, the decree itself is no longer in force, and [102] the sale whicli 
took place under it was absolutely null and void. It is obvious, however, that 
this is not a coi’rect view of the law. The purchase of the benefit of the 
decree by the plaintiff’s joint-debtors could not affect the decree itself, although 
it had the legal effect of satisfying the judgment-debt which the decree created. 
There is no suggestion that the decree was not in itself a just one; and the 
order made by the Court in the execxition of that deci’ee and the sale which 
took place under that order W’ere both binding upon the plaintiff until proper 
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steps were taken to reverse them, and the title of the defendant who purchased 
under that sale was-ajso a perfectly good title, until the sale was set aside in 
due course of law. The mistake into which the learned Judge has fallen in 
the Court below is this, that he supposes the sale which took place under a 
valid order of the Court and under a decree which is at this moment effectual 
and undisputed, is ipso facto void by reason of the judgment-debt having been 
satisfied. The sale was not void, but only voidable, and whatever may be the 
frame or language of the plaint in* the ijresent suit, its real object and the 
purpose is to avoid or set aside the sale ; because that is the only means by 
which the defendant’s title can bo defeated, and the plaintiff restored to his 
right of possession. 

Wo have been referred by the plaintiff’s pleader to a case, Ktshen Bulltib 
Mahatab v. Biighoo Nimdmi Tfiakoor (6 W.R., 305), but that is a totally different 
case from the present, and will be found not to support the defendant's con¬ 
tention. The plaintiff thoro had obtained a decree against Tearee Lall Mahta 
for certain sums of money. Pearoe Lall Mahta (the judgrnont-debtor) then 
died, and after his death, his wife, for the purpose of preventing her husband's 
property being taken in execution, made a sham sale of it in the first instance 
to a third person, and a collusive suit followed, in which a decree was fraudulent¬ 
ly obtained, and the property sold under that decree to another party. In 
this state of things, the plaintiff (the execution-creditor) brought a suit to set 
aside the collusive salo and subsequent proceedings, upon the ground that they 
were all one CfOSj entire fraud, concocted for tlie purpose of defeating his 
judgment. It is obvious that this was not a suit to set aside a sale under a 
decree within the meaning of cl. 14 of the Act, 

Another case in the Agra High Court Reports, decided by MORGAN, G. J., 
and Ross, J., was also referred to, in which the point as to the one year’s 
limitation seems also to have been taken and overruled. That case is very 
imperfectly reported, and the ground of the decision seems rather to have been 
that the one year’s limitation did not apply, because the defendant had been 
guilty of somo fraud which prevented the rule of limitation from applying. 
Whatever may be the correct solution of that case, we certainly-do not consider 
it an authority by which we ought to be influenced in our present judgment. 

The case cited by Mr. Ghose—of Ham Kant Chotvdhry v. Kalee Mohun 
Mookerjee (22 W. R., 84) decided Ijy Kemp and Bibch, JJ., is a distinct author¬ 
ity in this Court in favour of tho view wo take of this question. 

Tiio appeal will qonsequer.tly bo allowed with coats. The decree of the 
lower Court will be reversed, and tho plaintiff’s suit will be dismissed with 
costs of the Court below. 

Appeal allowed. 


NOTES. 

[This Article has practically remained unaltered. 

In Parekh v. Bat Vakha/, (1886) 11 Bom. 119, this article (following 6 W. R., 306) was 
held inapplicable to a suit by a reversioner to establish his title to property sold in execution 
of decree obtained against a widow as representative of her deceased husband’s estate, fraudu* 
ently and oollusively, 

See also Ba^aji v. Pirchand, (1888) 13 Bom. 221.] 
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ORIGINAL CIVIL. 


The 4th September, 1876 
Present: 

Sib Richard Garth, Kt., Chief Justice and Mr. Justice Macpherson. 


In the matter of the Land Acquisition Act (X of 1870). 
Premchand Burral and another. 
verms 

The Collector of Calcutta. 


Land Acquisition Act (X of 1870) — Princi 2 )lc on which Com])ensation to be given. 

Where Government takes property from private persons under statutory powers, it is 
only right that those persons should obtain such a inoasuro of eompunsatioii as is warranted 
by the current price of similar property in tho neighbourhood without any special reforenoo 
to tho uses to which it may bo [104] applied at the time when it is taken by tho Govormont, 
or to tho price which its owners may previously have given for it. In accordance with this 
principle the question for inquiry is, what is the market value of the property, not according 
to its present disposition, but laid out in tho most lucrativo way in which tho owners could 
dispose of it. 

Appeal under the Land Acquisition Act (X of 1870) from the decision 
of the Judge of the 24-Perganna3, who was tlio Judge apix)inted to hear cases 
under the Act. 

The case was sent up to the Judge by tho Collector of Calcutta as he was 
not able to agree with the owners as to the amount of compensation to be paid 
for 2 bighas 15 cottahs of land in Bow Ba^'.aar Street in Calcutta, which had 
been taken up by the Government. The property was a portion of a block 
which had been purchased by the owners Premchand Burral and Nobinchand 
Burral in July 1875 for Rs. 42,000, and they had, since the purchase, spent 
Rs. 3,000 on it for repairs to a demi upper-roomed house and other buildings 
on the land. The portion with which this appeal is concerned was the south 
portion of the part facing Bow Bazaar Street, and having a frontage of about 
127 feet, and contained all the buildings, which were admittedly valued at 
Rs. 16,690. The owners claimed Rs. 800 per cottah for the land alone exclu¬ 
sive of the buildings, amounting to Rs. 44,000. They claimed this as being 
the selling price of land in the neighbourhood, and they brought forward 
several instances of land in the neighbourhood having been sold at Rs. 800 per 
cottah and upwards. 

The income of the portion, the subject of appeal, was stated by the owners 
to be Rs. 129-8, but they also stated that this did not represent the income 
fairly derivable from it; they showed that by dividing the property differently 
according to the plan they put in, and by improvements in the buildings, the 
receipts would have been, but for the acquisition, materially increased so as to 
amount to Rs. 172-7 per month or Rs. 2,069-4 a year. The Collector found 
that there was no instance of so largo a block of land being sold at the rate of 
Bs. 1,000 per cottah ; that there was no analogy between small plots and 
large blocks in this respect; and that the true test of the value of the latter 
was the income derivable from them. He took the [108] owners' estimated 
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income of Bs. 172-7 per month, and allowed 16 years’ purchase, deducting 12 
per cent, on account of rates, repairs, and collection charges, which came to 
Bs. 29,135, This, together with the 15 per cent, allowed by s, 42 of the Act, 
was the amount of compensation tendered by the Collector amounting to 
Es. 33,505-4. 

The owners refusing to accept this amount the case was referred to the 
Judge. 

The Judge, after stating the cases brought forward on both sides, con¬ 
tinued : “ The conclusions deducible from the foregoing are, that for small blocks 
with a frontage only it may be said that Ks. 1,000 per cottah is by no means 
high. Omitting Nos. 1 and 2 Wellington Street where thepriee was extravagant 
and Beadon Square, which was a large block valued by arbitrators in 1867, all 
the other instances brought forward by the Burrals shew Bs. 800 to be the 
lowest, and Bs. 1,867 the higliest price per cottah, but with the exception of 
Chunee Ball Doss’ purchases of 2 and 3 College Street, there were circum¬ 
stances in all the oases tending to raise the price. It must, however, be noticed 
that 16 years’ purchase of the gross income (without deducting anything for 
rates and taxes or depreciation) is more than the average price paid. ” The Judge 
found that the land alone represented Bs. 26,410 out of Bs. 42,000 paid by the 
Burrals for 7h bighas at the rate of Bs. 170 per cottah, but that the portion 
now acquired was on the whole more valuable than the remainder, and that 
Bs. 15,602 was a fair price at which to assess the land. He arrived at this 
amount on a calculation of the yearly income at Bs. 2-1-9 per cottah, and 
assuming that the whole would be fully built upon. Adding the value of the 
buildings, Bs. 15,590, the sum he awarded was Bs. 31,927. 

The owners appealed from this decision to the High Court. 

Mr. Jackson and Mr. Macrae for the appellants. 

The Advocate-General, offg. (Mr. Paul) and the Standing Counsel (Mr. 
Kennedy) for the respondent. 

OM] The arguments sufficiently appear in the Judgment of the Court, 
which was delivered by 

Garth, C.J. — (Macpherson. J., concurrimi ).—In this case I think that 
the learned Judge in the Court below has not done full justice to the owners of 
the property. He has substantially adopted the valuation of the Collector; and 
has made ijis award updn the supposition that the fair mode of estimating the 
price of the proijerty in the market is to capitalize its present rental at so 
many years’ purchase. 

I consider that, having regard to the evidence on both sides, this is not a 
fair way of arriving at the market value. Where Government takes property 
from private persons under statutory powers, it is only right that those persons 
should obtain such a measure of compensation as is warranted by the current 
price of similar property in the neighbourhood, without any special reference 
to the uses to which it may be applied at the tiiQe when it is taken by the 
Government, or to the price which its owners may previously have given for it. 
Of course, if it can be satisfactorily shown that the purposes to which the land 
is applied are as productive as any other to which it is applicable, or that the 
price given by the owners is its full market value, it would be very just to assess 
the compensation upon that basis. But in this case I find no e^ence to that 
effect. On the contrary, it would appear that a oonsiderabl^jtortion of the 
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land is virtually unoccupied, and that the owners had ])reviou3ly prepared a plan 
for laying out the whole area to much greater advantage ;«and, moreover, it is in 
evidence that tl^e claimants bought the property at a lower rate, in consequence 
of the title having been seriously questioned by two professional gentlemen. We 
have therefore to consider, having regard to the evidence on both sides; what is 
a fair sum to award to the claimant in resi)ect of this land ; but, before we enter 
upon this question, there is a preliminary point which it is desirable that wo 
should at once dispose of. 

Mr. Jackson insists that his clients are entitled ‘to the agreed iirice of the 
buildings, as they stand, in addition to the fair value of the land itself. But I 
do not see how, upon any prin-[107]oiple of oompousation wliicli has been 
suggested in argument, his claim in this respect can bo supported ; and I have 
tried in vain to discover why the learned Judge who tried the case in the Court 
below, or the assessors, thought it right to allow the owners this sum. 

If you estimate the value of the property upon its present rental, and 
capitalize that rental into so many years’ purchase, you are, in fact, taking into 
consideration the value of the buildings ; and if you award the sum thus arrived 
at to the owners, you are, in fact, paying them the value of the buildings : so 
that, besides giving them the value of the buildings as they stand, you would 
be paying them for the buildings twice over. 

But, then, suppose you proceed upon another principle. Instead of esti¬ 
mating the value of the property according to its present uses and its })resent 
rental, suppose you ascertain what it would be w'orth, if occupied in a different 
way, as for a bazaar, or for shops, or other buildings of a lucrative character. 
Estimating it in this way, you must necessarily take into consideration that 
the present buildings must all be pulled down, becauso, until they are pulled 
down, the land could not be applied to its new and more advantageous uses ; 
‘’'and all that the owners copld possibly obtain, or ask, for the buildings, under 
such circumstances, would be the price of the old materials. 

Then, there is again a third principle of valuation, in which the same 
result would follow as in the first mode of estimating the value ; and that is to 
suppose the buildings to remain standing, and to estimate them at a capitalized 
rental value, while you estimate the remainder of the ijropoity at its market 
value, treating it as unoccupied land. This principle of valuation would pro\o 
anything but favourable to the owners, because they could not expect to get 
for Mrs. Romaino’s house, W'ith a bazaar or shops built round it, as much rent 
as they have hitherto obtained ; nor could tliey lay out the frontage land to 
advantage, with the small buildings which now occupy a portion of it obstruct¬ 
ing the full range of the street. But if this principle were adopted, the owners 
could not then be entitled to the capitalized rental of the buildings as well as 
tiosj to their value as they stand, because they would in this way l )0 again 
receiving the value of the buildings twice over. 

This point being disposed of, it seems clear that the fairest and most 
favourable principle of compensation to the owners is that upon which the 
weight of the argument oi both sides has been bestowed, viz., what is the 
market value of the property, not according to its present disposition, hut laid 
out in the most lucrative and advantageous way in which the owners could 
dispose of it. 

And, after full consideration, it appears to me that the fair amount of com¬ 
pensation to award -to the owners upon this principle is Bs. 39,500. 


1 0AL,—I5l 
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Three of the claimants’ witnesses—one of them Shambhu Nath Rai, a 
large landowner in Calcutta, wlio, it seems, has had extensive dealings in house 
property—state the value of the claimants’ land, back and front, at Bs. 800 
a cottah. Now, having regard to the large area of back land, as compared with the 
frontage, and also to the fact that 15 cottahs are occupied by the tank, Bs. 800 
per cottah seems rather a high average for the land all round. The frontage 
is, no doubt, valuable; and, making all due allowance for some of the properties 
mentioned by the witnesses commanding a higher price in consequence of the 
purchaser’s requiring them for special purposes, I cannot estimate the frontage 
at less than Bs. 1,000 a cottah. Making the same allowance then which it is 
generally fair to do in oases of this nature for a little over-statement on the 
part of the claimants’ witnesses, Bs. 700 a cottah would, probably, be a fair 
price for the entire area. This would give for the 55 cottahs Bs. 38,500. If, 
instead of calculating the whole area together, we were to estimate the front 
land (say 15 cottahs) at Bs. 1,000, and the back land at Bs. 600 per cottah, the 
result would be very nearly tlie same, say— 

15 cottahs at Bs. 1,000 ... 15,000 0 0 
40 cottahs at Bs. 600 ... 24,000 0 0 

Bs. 39,000 0 0 

Or, if we were to adopt the evidence given for the Government, their first 
witness says that lie purchased 32 and 33 Bow Bazaar [109] occupying an 
area very nearly of the same extent as the claimants’ (between 54 and 55 
cottahs) for Bs. 38,000. He gave this sum with the building in very bod 
repair— a fact wliich we all know depreciates, sometimes unduly, the value of 
house property. Taking then the claimants' property of equal extent to be 
worth an equal sum, the result would bo much the same as the sum which we 
propose to allow. Then, if to this sum wo add another Bs. 1,000 for severance 
of the portion adjoining Champatollah Lane, we consider the plaintiffs will be 
properly compensated. The damage caused by severance is not considerable; 
the two portions of the property have been, in fact, divided by a wall, and the 
severed portion still retains a frontage upon Champatollah Lane. 

We therefore set aside the award of the Judge, and fix the amount of 
compensation at Bs. 39,500, to which the Collector will of course have to add 
the statutory 15 per cent. The owners will have the costs of this api)eal, and 
the costs to which they are entitled in tKe Court below will be calculated 
according to the rule adopted by Mr. Beaufort,—that is to say, the costs which 
would be allowed in a regular suit, The owners are also entitled to interest at 
6 per cent, upon the sum which we award for compensation from the time 
when the Government took possession of the property. 

Decree varied. 

Attorney for tho Appellants ; Mr. Carruthers. 

Attorney for the Eespondont: The Government Solicitor, Mr. Sanderson. 

NOTES. ^ 

[ In Jn re Merwanji Cama, (1907) 9 Bom. L. R., 1232, it was contended that tho personal 
incapacity of the owner to realize the possibilities of development is to be considered in 
determining th« compensation to bo given to him. This was negatived. See also Government 
V. Dayal (190^ 9 Bom. L. B., 99. 

As to vahiation of frontage, see (1886) 10 Bom. 586. 

See also (1890) 15 Bom. 879 ; (1907) 34 Gal. 599.] 
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r 

[ilO] APPELLATE CRIMINAL. 

■ » 

Tha llih September, 1S7G. 

Present : 

Mr. Justice Markby and Mr. Justice Mittbr. 


In the matter of Juggut’ Chunder Chuckerbutty." 


Gnmtnal Procedure Code (Act X of 1872), ss. 294 and 297 — Revision — P<noer 
of High Court —" Material Error." 

In a caBB of approhendod breach of peace, the Magistrate bound over the parties in 
Bums of money aggregating on the whole to Ks. (>0,000 or upwards, The High Court quashed 
the order, holding that it was altogether unreasonable. 

J’er MabkBY, J,—Ss. *294 t and 297, 1 ,\ct Xof 1872, do not debar the High Court from 
interfering whore in oases requiring the exorcise of discretion, it appears upon the face of the 


* Criminal Motion, No. 232 of 1876, against the order of the Joint Magistrate, dated 
22nd February 1876, and against the order of the Sessions Judge of Backorgunge, dated the 
7th June 1876. 


t £Sec. 294 :—The High Court may call for and examine the 
I’ower to call for records record of any case tried by any Subordinate Court for the purpose 
of Subordinate Courts. of satisfying itself as to the legality of any sentence or order 

passed, and as to the. regularity of the proceedings of such Court.] 
J iBoo. 297 :—If, in any case either called for by itself or reported for orders, or which 
comes to its knowledge, it appears to the High Court that there 
has been a material error in any judicial proceeding of any Court 
subordinate to it u shall pass such judgment, sentence or order 
thereon as it thinks fit. 

If it considers that an accused person has been inipro^ierly 
discharged, it may order him to be tried, or to lie committed for 
trial; 


Powers of revision. 


Power to order commit¬ 
ment. 


If it considers that the charge has been incorrectly framed. 
Power to alter finding and that the facts of the c.aso show that the prisoner ought to 
and sentence. have been convicted, it shall pass sentence for the offence of 

which he ought to have been convicted ; 

Provided that if the error in the charge appears materially to have misled and prejudiced 
the accused person in his defence, the High Court shall annul 
the conviction and remand the ca.se to the Court below with an 
amended charge, and the Court below shall thereupon proceed 
as if it had itself amended .such charge. 

If tljc High Court considers that any j«rsoii convicted b;^a 
Magistrate' has committed an offence not triable by .such Magis¬ 
trate, it may annul the trial and order a new trial before a 
competent (Jourt. 

If it considers that the sentence pas-icd on the accused 
person is one which cannot legally be passed for the offence of 
which the accused person has lieen convicted or might have been 
legally convicted upon the facts of the case, it shall annul such 
sentence and pass a sentence in accordance with law'. 

If it considers that the sentence passed is too severe it may pass any lesser senten^ 
warranted by law ; if it considers that the sentence is inadequate, it may pass a propel' 
sentence. 

The High Court may, whenever it thinks fit, order that the sontciico, in any case coming 
before it as a Court of Revision, be suspended ; and that any 
Suspension of sentence, person imprisoned under such sontciico be released on bail, if the 

(mence for which such person has been iinprisnuud be bailitblc. 
Except as provided in suc-tious three hundred and twenty- 
powers of revision con- eight and three hundred and ninety-eight, no Court, other than 
fined to High Court. the High Court, shall alter any sentence or order of any Sub¬ 

ordinate Court except upon appeal by the parties concerned. 

No person has any right to bo heard before any High Court, in the exercise of its powers of 
revision either personally or by agent, but the High Court may, if it think fit, hear such 
person either personally or by agent.] 


Proviso to power of 
altering finding. 


Power to annul con¬ 
viction. 


Power to annul im¬ 
proper and to pass proper 
sentence. 
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proceedings that the Magistrate has exorcised no discretion at all or has exercised his 
discretion in a manner wholly unreasonable. 

Per MlTTEB, J.—Under s. 297, the High Court has the power of interfering with judg¬ 
ments, sentonoos or ordersof Court subordinate to it, if there has been a material error in any 
judicial proceeding of such Courts, meaning thereby any error appearing on the face of a 
judicial proceeding resulting in an unjust order. 

Application under s. 297 of the Criminal Procedure Code (Act X of 1872). 

The petitioner in thia case had been bound over by the Joint Magistrate 
of Backergunge for an apprehended bveah of the peace in a recognizance of 
Rs. 10,000 with two sureties for Rs. 5,000 each. A dispute had existed between 
the petitioner and one Baroda Chuckerbutty on the one hand, and one Sabir 
Myan on the otlier in respect of a plot of land. It was found by the Joint 
Magistrate that until Agliran last all the ryots, except a small minority, had 
paid the rent to Sabir Myan, but in that month, in consequence of his oppres¬ 
sion, several of them went over to Baroda Chuckerbutty. Up to that time 
there had been much litigation between the parties, but no attempt to break 
[111] the peace. A breach of the peace being, however, then apprehended, 
Police were stationed near the land in disiiute, which from the Magistrate’s 
judgment appeared to have been effectual in preventing any disturbance. The 
Magistrate, nevertheless, thought it desirable to take some further security. 
Summonses were accordingly issued against four persons, including the 
petitioner, Baroda, Sabir, and two of their respective servants. After enquiry 
the Joint Magistrate bound over the principals in recognizances of Rs. 10,000 
each, with two sureties of Rs. 5,000 each, and the servants in small sums. 

An application was made to the Sessions Judge, among others, on the 
ground that the recognizance was excessive. In dealing with this objection, 
the Judge used the following words ;—“ Lastly, it is urged that the amount of 
the recognizance is excessive ; here I quite agree with the petitioners, and, if I 
could only have seen my way, I should certainly have referred the case to the 
High Court for this reason alone; but this is a point on which the High Court 
decline to interfere.” 

The petitioner, thereupon, preferred the present application to the High 
Court. 

Baboo Ashootosh Dhur for the Petitioner. 

No one appeared for the Crown. 

The following Judgments wore delivered ;— 

Harkby, J. (after stating fiie facts as above, continued);—The Sessions 
Judge is quite right in supposing that this Court would not ordinarily 
interfere with the discretion of Magistrates, as to the amount of security 
to be taken in cases of this kind. The Magistrate is in a much better 
pbsition than this Court for judging what would be the proper amount of 
security, which must vary with the danger to be apprehended and the means of 
the parties. But the Magistrate cannot make an order that is altogether 
unreasonable. Here the Magistrate, although there has been as yet no breach 
of the peace, and apparently no very strong determination to resort to violence, 
has requir^ the parties to enter into bonds amount-Cll23ing altogether to 
upwards of Rs. 60,000. The parties do not appear to be wealthy ; and had the 
security ordered been really required, in all probability it could not have been 
furnished. We find, however, that one of the parties, who has been accepted 
as surety for Ra. 5,000, is described as a koltoal and another as a mookhtear, and 
all the bonds were executed on the very day the order was made. It would 
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thas appear as if the amounts mentioned in the bond are merely nominal, and 
that no real security to that extent was required. , 

1 consider that in this case, the Joint Magistrate has not done that which 
the law requires. Either he has wholly failed to .exorcise tlie discretion which 
the law requires him to exercise in taking security for good behaviour, or, if ho 
has exercised it at all, he has exercised it in a manner which is altogether 
unreasonable. Whichever be the case, I do not think we ought to allow such 
an order to stand. 

No one appears on behalf of Government to sdpport the order, and the 
Magistrate has offered us no explanation. Wo have nevertheless thought it 
necessary to consider whether this is a case in whicli we ought to interfere 
under the powers of superintendence and revision over tire subordinate Courts 
conferred upon the High Court by Chapter XX.11 of the Code of Criminal 
Procedure. It has been held, notwithstanding the very general words of 
SB. 294 and 297, that this Court ought not, in the exercise of these jiowers, to 
go into the evidence and examine the conclusions of tho Court lielow upon the 
facts. I desire to adhere to those decisions. It seems to me necessary to do 
so, as otherwise an appeal would virtually lie against every decision of the 
subordinate Courts, which was clearly not intended by the Legislature. But, 
nevertheless, I do not think that we are excluded from interference where, in 
cases requiring the exercise of discrotion, it appears upon the face of the 
proceedings that the Magistrate has exercised no discrotion at all, or has 
exercised his discretion in a manner wholly unreasonable. I think that we 
have the power and ought to interfere in such cases, just as wo have the 
power, and ought to interfere where a Magistrate has been guilty of misconduct. 
I did not myself intend to say anything contrary to this in In Cl 13] the 
matter of Dchichurn Biswas (20 \V. E., C. E. 40). Nor do I think that 
the decision in In the matter of Belihos (12 B. L. E., 249), lays down any¬ 
thing contrary to this view. _ No doubt the language of PONTIFEX, J., in that 
case and my own language in the other case might be pressed to the extent of 
confining this Court when exercising powers of revision strictly to errors in 
law. As a general rule, that is so. Cases of misconduct or utter want of 
discretion are rare and exceptional, and were not, I think, contemplated when 
those decisions were given. I am of opinion that this Court, when exercising 
its powers of revision, is justified in dealing with siich cases, and that we may 
do this without in any way interfering with the rule that this Court will accept 
the conclusions of the Court below upon tho evidence in the case. 

Upon the ground that it appears upon residing the proceedings that the 
Joint Magistrate has either exercised no discrotion at all in fixing the simount 
of security, or that he has exercised his discretion utiresisonably, and that the 
Magistrate has given us no explanation, I think wo ought to set aside his order. 

Hitter, J.— 1 am also of opinion that we ought to set aside tho order of 
the Joint Magistrate in this case. Under s. 297 this Court has the power ot 
interfering with judgments, sentences or orders of Courts subordinate to it, 
if there has been a “ material error in any judicial proceeding ” of such Couits, 
Those words, it seems to me, mean any error appearing on tho face of a judicial 
proceeding resulting in an unjust order. For the reasons given by my learned 
colleague, there appears, on the face of the proceeding of the Court below, such 
a material error as would warrant this Court in setting aside the order passed 
by it. 

-- Order quashed. 

HOTEB. 

^Followed in In ttie maMer of Vmbica Prosluxd (1877) 1 C, L. B., 288. See also ^1880) 
18 Bom., 881.] 
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HUNGLALL MlSSEB'iJ. 


[1141 APPELLATE CIVIL. 

The mh May, 1876. 

Present: 

Mr. Justice Ainslie and Mr. Justice Birch. 


Runglall Misser.Plaintiff 

• versus 

Tokhun Misser and another.Defendants.' 


Act VIII of 1869, s. 110 —Ex parte Decree — Re-hearing granted after 
expiration of time limited for application. 

The plaintifl obtained an ducrcc on tbo Sth July 1873. of which ho lookout 

execution on the 9th August. On the 11th of November the defendant applied for and 
obtained a re-hearing under s. 119,t Aet Vlll of 1859. On the ro-hoariug, his suit was 
dismissed by both the lower Courts on the morit.s. Held, on a special appeal to the High 
Court, that, although s. 119 provides that an order for ru-hcaring bhall be final, it is final only 
in the sense that it is not by itself open to appeal, and that the piaintifi was not precluded by 
that section from raising the objection that the order for rehearing was made after the time 
limited therein, and therefore ought to be set aside us made without jurisdiction. 

Suit for possession of land, in which the plaintiff obtained an ex parte 
decree on the 5th of July 1873, in execution of which he obtained possession, 
the execution being taken out on the 9th August. On the lltli November 
1873, the defendants made an application under s. 119, Aet Vllf of 1859, to 


* Special Appeal, No. ‘2049 of 1875, agaiiibl a decree of the Subordinate Judge of Zilla 
Gaya, dated the 17th of August 1875, allirniing a decree of the Munaif of Aurangabad, dated 
the 3rd of October 1874. 


t [Bee. 119 

No appeal from judg¬ 
ment passed ez parte or by 
default. 

When and how judg¬ 
ment ez parte against a de¬ 
fendant may be sot aside. 


No appeal shall lie from a judgment passed ez parte against a defendant 
who has not appeared or from a judgment against a plaintiff by 
default for non-appearance. But in all cases in which judgment 
may be passed ex luirte against a defendant he may apply within 
a reasonable time not cxcooding thirty days after any process for 
enforcing the judgment has been executed, to the Court by 
which the judgment was passed, for an order to sot it aside; 
and if it shall lie proved to the satisfaction of the Court 
that the suramons was not duly served, or that the defendant 
was prevented by any sufficient cause from appearing when the suit was called on forbearing, 
the Court shall pass an order to set aside the judgment, and shall appoint a day for prooceding 

with the suit. In all eases of judgment against a plaintiff by 
default, he may apply, within thirty days from the date of the 
judgment, for an order to set it aside ; and if it shall bo proved 
to the .satisfaction of the Court that the plaintiff was provontod 
by any sufficient cause from appearing when the suit was called 
on for hearing, the Court shall pass an order to sot aside tho 
judgment b\ default, and shall appoint a day for proceeding 
with the suit. But no judgment shall be set aside on any 
such application as aforesaid, unless notice thereof has been 
served on the opposite party. In all eases in which the Court 
shall pass an order under this section for setting aside a judg¬ 
ment, the order shall be final; but in all appealable cases in 
which tho Court shall reject the application, an appeal shall 
lie from tho order of cojcction to tho tribunal to which the 
final decision in tho suit would be appealable, provided that 
tho appeal be preferred within the time allowed for an appeal 
from such final decision, and bo written upon stamp paper of 
the value prescribed for petitions to tho Court where a stamp 
Proviso- is required for petitions.J ■' 


When and how judg¬ 
ment by default against a 
plaintiff may bo 


set aside. 


No judgment 
aside without 
opposite party. 


to be set 
notice to 


Order for setting aside 
judgment shall be final. 


In appealable cases an ap¬ 
peal fromorderof rejection. 
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0 

set aside the ex parte decree and for a re-hearing. This application was refused 
by the Munsif, but on appeal his decision was reversed by the Judge, who, 
without determining whetlier the application was within time, held that the 
defendants were entitled to a re*hearing. 

• 

On the re-hoaring before the Munsif, the iilaintitf failed to make out his 
case, and his suit was dismissed on the merits, the order being confirmed 
by the Judge on appeal. The plaintiff, thereupon, preferred this special 
appeal to the High Court, on the ground that the aiiplication for re-hearing 
under s. 119 CllSj having been presented after thoexp’iry of the 30 days therein 
limited, the Courts below were in error in granting the application and hearing 
the case on the merits. He also appealed on the facts of the case. 

Babu Ahinash Chutulcr Banerjee for the Appellant. 

Mr. Yotman for the Bespondenta. 

The contentions and cases cited appear in the Judgment of the Court, 
which was delivered by 

Ainslie, J. (who, after stating the facts, continued):—The points which 
have been urged before us are, that, whereas s. 119 jirovides a definite limit of 
time, beyond which an application for a re-hearing shall not be entertainotl by 
the Court, the order of the Judge admitting the ajiplication, and all tlie 
proceedings following thereon, have been done without sanction of law ; and 
that in this appeal from the decree, the appellant has a right to question every 
order of the subordinate Courts leading up to the decree objected to. 


S. 119 of the Code of Civil Procedure says, that, in all cases in which the 
Court shall pass an order under this auction for setting aside a judgment, the 
order shall be final. But it is contended on tlio strength of a Full Bench 
judgment in Jihyruh Chumier Surma Chou'dkry v. Madhiihram Surmah (11 
B. L. B., 423), that the word “ final ” does not mean final absolutely, but final 
for the time : that the order by itself shall not he oi^en to appeal ; but that 
whenever the case is opened by an appeal from the decree, that order, as well 
as every other interlocutory order, may form tho subject of appeal. 


There can be no doubt that, if a case under s. 119 cannot be distinguished 
in principle from a case under s. 378', wo ouglit to follow the ruling of the Full 
Bench. Though wo are not constrained by a positive rule of the Court, we 
ought not to refuse to be guided by a decision on a matter which appears to us 
to be strictly analogous ; it is for the rosporidont to satisfy us tliat the supposed 
analogy does not really exist, and that he has failed to do. 


[116] Indepei^dently of this, there is a reported case exactly in point 
—Bimola Soonditrei Dossee v. Kalec KisJicn Mojoomdar (22 W. R., 5. See also 
Badha Binode Ghmodhry v. Juggut Shwnokar, 6. W. E,, 300 ; Toolsee Dossee 
V. Durga Churn Paul, 15 W. R., 175 ; and Reshavram v. Bamchandra Trtmbak, 
8 Bom., H. C. Rep., A. C., 44)~decided by JACKSON and McDONELL, JJ., and 


• tSeo. 878 
The order of the Court for 


granting or refusing the re 
view is final. 


Proviso. 


If tho Court shall be of opinion that there are not any sufficient grounds for 
a review, it shall reject tho application, but if it shall bo of 
opinion that the review desired is necessary to correct an evi¬ 
dent error or omission, or is otherwise requisite for the ends of 
justice, the Court shall grant the review, and its order, in 
either case, whether for rejecting the application or granting the 
review shall bo final. Provided that no review of judgment shall 
be granted without previous notice to tho opposite party to en¬ 
able him to appear and be beard in support of the decree of which 
a review is solicited.] 


407 



LL.R. 2 CaL 117 bunglall misseb v. tokhun misseb &o. [1876] 


the view taken by Jackson, J., is this, that a Court acting under s. 119 has 
jurisdiction to act tvider the particular conditions specified by the section, 
but unless an application can be shown to be within those conditions, the 

Court has no jurisdiction whatever to entertain it. 

« 

After referring to that portion of the section which I have read above, he 
says :—" Therefore if it appears that the Court had passed an order otherwise 
thati under this section, there would’be no finality, and it has been held in a 
matter very much analogous to this, viz,, where an application to review a 
judgment has been admitted, and where a decision afterwards takes place on 
re-hearing, and that decision comes to the lower Appellate Court on appeal, that 
the lower Appellate Court is competent to look into the question whether the 
admission of the review has been in accordance with the restrictions imposed 
by the law.” 

On the face of these proceedings, it is manifest that s. 119, which strictly 
limits the period for making an application for re-hearing to thirty days, to be 
computed from definite starting points, absolutely barred the hearing of the 
application by the first or any other Court. 

It has been argued that the plaintiff had a remedy by motion in this 
Court under s, 15 of the Charter Act. It may bo concecl^ that he had a 
remedy, but no authority has been shown to us for the proposition that, if a 
man has two remedies, and does not choose to take the one, he shall forfeit the 
other. If the plaintiff has a right to appeal against this order, the fact that he 
hod a right to question it by motion under s. 15 cannot take away the former 
right. It was also urged that it is a matter of discretion with the Court 
to give or withhold from the plaintiff the advantage of the limitation 
prescribed in s. 119. But if this is a point that he may fairly and properly 
til7] raise in special appeal, it is not a matter of discretion with the Court. 
Our judgment is claimed on this point, and we can neither refuse to decide it 
in favour of the plaintiff, nor having decided it in his favour, can we refuse to 
give him the benefit of the decision. 

The result is, that tlie order made for the re-hearing of the case, and dated 
the 25th of .Tune 1874, and all the proceedings subsequent thereto, must be 
quashed, and the whole of the costs of these proceedings must be paid by the 
respondents. 

, Appeal allowed. 


NOTES. 

[EX PASTE DECREE—RE-HEAKIM6- 

Note the following remarks on this case in Mossrs. WoodroSo & Ameer All's Civil Pro¬ 
cedure Code, 1908;— 

“ Though there is some authority to the contrary (citing this case), the better and more 
recent opinion is that such an order (ordinarily at loiist) is not one affecting the decision of the 
nn/lar aec. 99, and cannot bo contested on appeal from tho final decree,” citing, (1905) 
9 0. W., N. 584 ; (3896) 22 Gal., 981; contra, (1903) 2G Mad., 004.1 ^ 
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APPELLATE CEIMINAL. 

The 10th June, 1876. 

Present ; 

Mr. Justice Markbs" and Mr. Justice Mittbr. 


In the matter of Pursooram Borooah.......Petitioner. " 


Powers of Magistrates—Summary Jurisdiction — Transfer—Criminal Procedure 
Code (Act X of 1872), ss. 66 d 222 — Furlough. 

The petitioner had been convicted by Mr. OarncRy, the As^isant Commissioner of 
Kamroop, in the exercise of a summary jurisdiction, under s. of Act X of 187*2. t This 
officer was, in the year 1872, in charge of the Jorchaut Division in the district of Scobsaugor, 
“with first-class powers and powers under s. 222” of the Act. In 1874 he proceeded on- 
furlough to England, and, on his return in 1875, was posted to the district of Kiiniroop, and 
invested with the powers of a Magistrate of the first class. 

Held, that s. 56 of Act X of 1859 did not apply, and that Mr. Garncgy had no summary 
jurisdiction in Kamroop— 

Per MabkBY, J., on the ground that, by the tcrim in which the Oovernmenthad conferred 
that jurisdiction on Mr. Camegy, it had in cilcct “ directed, “ within the meaning of s. 56 of 
Act X of 1872, J that he should not exorcise that jurisdiction anywhere but in Scebsaugor. 

Per MiTTER, J., on the ground, that the office to which TMr. Caniegy was appointed in 
Kamroop was not equal to or higher than that which ho had held in Scebsaugor. 

Qiuere per MarKBY, J., whether the posting of Mr. Garncgy to Kamroop, after his return 
from furlough, was a transfer from Soebsaugor within the moaning of s. ,50 of Act X of 1872. 

* Criminal Motion, No. 92 of 187(1, against an order of the Assistant Judicial Gommis- 
sionor of Kamroop, dated the 3rd December 1875. 

t ISec. 222 :—The Magistrate of the district raav try the following offences in a summary 
way, and, on conviction of the offender, may pass such sentence as may bo lawfully inflicted 
under section twenty of this Code ;— 

! 1) Ofiouces referred to in section one hundred and forty-eight of this Code. 

21 Offences relating to weights and measures under suctions two hundred and sixty-four, 
two hundred and sixty-five, and two hundred and sixty-six of the Indian Penal Code, 

(8) Hurt, under section three hundred and twentj-throe of the Indian Penal Code. * 

(4) Theft, under section three hundred and seventy-nine of the Indian Penal Code, where 
the value of the property stolen docs not exceed fifty rupees. 

(5) Theft, under section three hundred and eighty of the Indian Penal Code, whore the 
value of the property stolen does not exceed fifty rupees. 

(6) Theft, under section three hundred and cighty-oiic of the Indian Penal Code, whore 
the value of the property stolen does not exceed fifty rupees. 

(7) fiooeiving stolen property, under section four hundred and eleven of the Indian 
Penal Code. 

(8) Mischief, under section four hundred and twenty-seven of the Indian Penal Code. 

(9) House-trespass, under section four hundred and forty-eight of the Indian Penal Code. 

(10) Ini^t with intent to provoke a breach of the peace, under section five hundred and 
four, and iffminal intimidation, under section five hundred and six of the Indian Penal Code. 

(11) Abetment of, or attempt to commit (when such attempt is an offence), any of the 
oiegoing offences.] 

J ISec. 66.—^Whenever any person holding an office in the service of Government, who has 
been invested with any powers, under this Act or any enact- 
Continuance of powers ment hereby repealed, in any district, is transferred to an equal 
of officers transferred. or higher office of the same nature within another district, ho 

shall, unless the Local Oovornment otherwise directs, continue 
to exercise the same powers in the district to which he is so transferred,] 

m 
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[118] Baboos Bash Behary Ohose and Krishna Komul Bhattacharjee for 
tlie Petitioner. ^ 

The Junior Government Pleader (Baboo Juggodanund Mookerjee) for the 
Crown. 

« 

The facts and arguments are sufEoiently stated in the judgment of Markby, 

J. , which was as follows ;— 

« 

In this case an important question is raised as to the powers of a Magistrate 
in the province of Assanj. 

It appears that one Pursooram was, in December last, tried summarily and 
convicted by Mr. Oarnegy for the offence of giving false information to a 
public servant, A reference was made upon the subject to this Court by the 
Judicial Commissioner of Assam upon other points than those now before us, 
and this Court, upon that reference, refused to interfere. A petition was then 
presented on the 5th April on behalf of the prisoner, praying that the conviction 
and sentence be set aside, upon the ground that Mr. Carnegy had not the 
power to try the prisonei- summarily. 

The circumstances of the case, so far as they bear upon the power of 
Mr. Carnegy to try this prisoner summarily, appear to be these :— 

Mr. Carnegy, in the year 1H72, held, the office of Assistant Commissioner 
in the district of Assam, which was then what is called a non-regulation 
district under the Local Government of Bengal. On the 1st of January 1873, 
a Resolution of the Local Government of Bengal was published in the Calcutta 
Gazette, by which it was directed, under the provisions of the Code of Criminal 
Procedure, that the officers and others whose names appeared in the schedule 
therewith published should in each case exercise the powers shown opposite 
their names in the districts shown in the schedule. In the schedule we find 
under the heading “ Seebsaugor District ” the name of Mr. Carnegy, and 
opposite his name are the words “ charge of Jorehaut Division, with first class 
powers and powers under s. 222. ” This latter section is the one which relates 
to summary trials. 

No earlier Gazette or appointment of Mr. Carnegy has been produced 
before us, but I think this is sufficient evidence that [119] Mr. Carnegy was 
the Magistrate of the Joreliaut Division of the District of Seebsaugor (see s. 28 
of the Code of Criminal Procedure) at that time and had the power to try 
offences summarily in that district. 

On the 6th February 1874. certain territories, including the districts of 
Seebsaugor and Kamroop, were removed from the Government of theLeiutenant- 
Govemor of Bengal and placed under a Chief Commissioner. In April 1874, 
Mr. Carnegy, having obtained furlough on medical certificate from the 
Government of India for one year, loft India shortly afterwards. Several 
officers in succession were appointed, whilst Mr. Carnegy was absent, to take 
charge of the .lorel^aut Sub-division. In the month of September 1875, 
Ml. Carnegy, having obtained leave from the Secretary of State to return to 
duty, arrived in India. He never returned to the district of Seeb^gorjnor 
up to this time has he resigned or vacated his office as Magistrate in that 
district, otherwise than he may have done so by reason of the circumstances 
above mentioned. On the 25th September there appeared a notification in the 
Assam Gazette that Mr. Carnegy, Assistant Commissioner, was“ posted” to the 
district of Kamroop, and on the same day there appeared a further notice in 
tViia Gazette that Came^j was vested with the powers ol a Magistrate ol 
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Upon these facts it seemed to us, when the matter was before us on a 
former occasion, that Mr. Carnegy had no power to try prisoners summarily in 
the district of Kamroop. The exercise of those powers ^as originally limited 
to the district of Seebsaugor, and when Mr. Carnegy was posted to Kamroop 
(whatever that may mean), whilst on the one hand lie was expressly authorized 
to exercise the powers of a first class Magistrate in the district of Kamroop, 
the remaining power which had been formerly conferred upon him of trying 
prisoners summarily was not regranted^ 

It was at this juncture that we released the prilionei' upon bail, but we 
abstained from quashing the conviction, because tlio matter being one which 
affected the jurisdiction' of a judicial ofticer and possibly of many judicial 
ofi&cers, wo thought the Local Government ought to be represented. * 

[120] Babu Juggodanund Mookerjoo has now appeared for the Local 
Government. He has not given us any additional information, but he relies 
entirely upon the provisions of s. 56 of the Code of Criminal Procedure, by 
virtue of which he contends that all the powers conferred upon Mr. Carnegy in 
Seebsaugor are extended to Kamroop. 

That section provides as follows :—“ Whenever any person holding an office 
in the^service of .’Government, who has been invested witli any powers under 
this Act or any enactment hereby repealed in any district, is transferred to 
an equal or higher office of the same nature witliiu another district, he shall, 
unless the Local Government otherwise directs, continue to exercise the same 
powers in the district to which he is so transferred.” 

Upon this section two questions have been raised : Ist —Was Mr. Carnegy 
" transferred ’’ within the meaning of the section ; ‘2nd —Is the operation of the 
section prevented because the Local Government has “ otiiorwise directed.” 

Neither of these questions is free from difficulty. With regard to the 
first it is said, that by going on furlough Mr. Carnegy vacated his former 
appointment, and could not therefore on his return be transferred ; that no 
order transferring him has been made, and that tlie term “posted ” indicates 
not a transfer, but a fresli appointment. But that word is ambiguous, and, 
before deciding the question upon this ground, it would be necessary to see 
whether Mr. Carnegy over really vacated his former appointment Upon tins 
matter there is, as far as I am aware of, no rule laid down by authority. Prior 
to 1868 it was, I believe, always understood that any officer going on furlough 
vacated his appointment, and under an order of the Govornmout of India of 
the 16th December 1861, it is expressly declared that “ Civil Servants taking 
furlough will vacate their offices.” Mr. Carnegy was not a Covenanted Civil 
Servant, and to what furlough rules he may have boon subject prior to 1868 1 
am not quite sure, but I believe the rule that ofiicers going on furlough vacated 
their appointments was universal. 

* 

On the 16th June 1868, however, an order was published, which directs that, 
except as hereinafter provided, “ an officer, when on furlough, shall retain a lien 
on his substantive appoint-[13l]ment, or on an appointment of similar charac¬ 
ter and not less salary.” This is applicabe to all officers, whether covenanted or 
uncovenanted. It seems to me extremely doubtful whether the effect of this last 
rule is that the officer taking furlough retains his appointment. To my mind it 
rather indicates the contrary. The matter, liowever, may not depend entirely 
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upon those rules, which are furlough rules only issued hy Government in the 
Financial Department. It may be that what really vacates an office is not 
the going on furlough, but the appointment of another person to the office; 
and, as far as I have seen, no person was especially appoint^ to succeed Mr. 
Carnegy in his office as Magistrate in the district of Seebsaugor. The number 
of Subordinate Magistrates in a district being unlimited, there was no necessity 
for doing so. And this seems to be the view of the Local Government of 
Assam : for whilst Mr. Carnegy’s powers were conferred afresh, it does not 
appear that he ever received any fresh appointment as Magistrate. He is, no 
doubt, treated as having'ceased to be Magistrate of a division of a district, but 
he is apparently treated as being still, on his return, a Subordinate Magistrate in 
or of a district, which district could have been no other than the district of 
Sedbsaugor. 

I should, therefore, desire further consideration before holding that 
Mr. Carnegy vacated liis former appointment by going on furlough, and that on 
this ground ho was not transferred to the district of Kamroop within the 
meaning of s. 56; I desire to be understood as expressing no opinion upon this 
point. 

But there remains the second question, whether the operation of the 
section is prevented, because the Local Government has otherwise directed. 

If we take s. 56 quite literally, it would seem to indicate that the 
" direction otherwise ” there alluded to was a direction contemporaneous with 
the transfer. This would render a special direction necessary in every case of 
transfer where the powers had already been locally restricted under s. 38*. But 
when the Local Government had already declared its intention on this subject, 
this would seem to me to be superfluuu.s. And it does not appear to me 
necessary to put this construction on s. 56. I think that the words " unless 
tho Local Government [122] otherwise directs ” reasonably construed will 
include a previous restriction under s. 38, as w6ll as one imposed when the 
transfer is made. This accords with the view taken by the Local Government 
of Assam, which (as before pointed out) clearly treated the powers conferred 
upon Mr. Carnegy as having come to an end. 

• Upon this kst ground, therefore, I hold that Mr. Carnegy has no summary 
powers under s. 222 in the district of Kamroop ; and I, therefore, think that we 
ought to quash the conviction and discharge the sureties. 

Mitter, J. ~1 am also of the same opinion. It seems to me that the 
effect of the Government Kosolution, dated Ist of January 1873, was to confer 
upon Mr. Carnegy powers under s. 222 of the Criminal Procedure Code within 
the Subdivision of Jorehaut only. That being so, it cannot be said that he was 
‘ transferred to an equal or higher office ” of the nature of that which he held 
n the district of Seebsaugor ; because, supposing he was transferred within the 
meaning of that section and that be never vacated his appointment, the office 
to which he was transferred in the district of Kamroop is neither equal to nor 
higher than that he held in the district of Seebsaugor. A reference to ss. 27 

, , , * [Sec. 38 :~Thc Local Qovernmeat may, by notification 

PowOT to detMBilne local Ojjidtil Gmette, proscribe tho local limits of the jnris- 

jurisaio^n of a magis- Magistrate of the District and may by such 

tcato of Distrios. notification from time to time<aiter such local limits.] 
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and 28 of the Code* will show that the powers of a Magistrate of a division of 
a district are higher than those of a Magistrate of the first class not in charge 
of any subdivision, I am, therefore, of opinion that, tinder the section (56) 
referred to above, Mr. Oarnegy did not continue to exercise the same power 
which he had while in charge of the Subdivision of Jorohaut. 

Conviction gnashed. 


NOTES. 

[See (1891) 15 Mad., 132 ; (1898) 22 Mad., 47 ; (1881) 3 All, 503.] 


Powers which may be * [Sec. 27 :—In addition to the iiowcrs given and referred 
conferred on Magistrates to in section twenty-six, a Magistrate of the first class may be 
of the 1st class. invested with the following powers :— 


(а) By the Local Government— 

(1) Power to make over cases taken up on a complaint, dkc., to a Subordinate Magistrate. 

(S, 44.) 

(2) Power to hold inquests. (S. 135.) 

(3) Power to entertain complaints of oficiicos, and receive Police reports. (S. 141.) 

(4) Power to entertain cases without complaint. (S. 142.) 

(5) Power to issue process for person within jurisdiction who has committed an offence 

outside Magistrate’s local jurisdiction. (S. 157.) 

(6) Power to try summarily. (8. 222.) 

(7) Power to hear appeals from convictions by Magistrates of the 2nd and 3rd classes. 

(S. 266.) 

(8) Power to sell suspicious or stolen property. (S. 417.) 

(9) Power to issue o^er to ploverit obstruction, Ac. (S. 518.) 

(10) Power to issue order prohibiting repetition of nuisance. (S. 519.) 

(11) Power to make orders, &c., in local nuisance cases. (S. 521.) 

(б) By the Magistrate of the District— 

(1) Power to hold inquests. (S. 135) 

(2) Power to entertain complaints of offences, and receive Police reports. (S. 141.) 

(3) Power to issue order to prevent obstruction, &c. (S 518.) 

(4) Power to issue order prohibiting repetition of nuisance. (S. 519.) 

See. 28Magistrates who, under the provisions of soctiiJn 
Powers of Magistrates of fort>, arc Magistrates of Divisions of Districts shall, as such, 
Divisions of Districts. have all the powers given to Magistrates of the first class, and 

referred to in section twenty-six, and, in addition, shall have the 
following powers 

(1) Power to make over cases to a Subordinate Magistrate. (S. 44.) 

(2l Power to pass sontcnco on proceedings recorded by a Subordinate M.igistrato (S. 44.) 

! 3) Power to withdraw cases, but not appeals, and to trj or refer them for trial. (8. 46.) 

4) Power to hold inquests. (S. 47.) 

5) Power to entertain complaints of offences, and receive Police reports. (S. 141.) 

6) Power to entertain cases without complaint. (S. 142.) 

(7) Power to issue process for person within jurisdiction who has committed an offence 
outside Magistrate’s local jurisdiction. (8. 157.) 

(8) Power to sell suspicious or stolen property. (S. 417.) 

(9) Power to issue order to prevent obstruction, &e. (8. 518.) 

(10) Power to issue order prohibiting repetition of uui.sance. (8. 519.) 

(11) Power to make orders, in local nuisance eases. (8. 621). 

Provided that, if a Magistrate of a Division of a District exorcises the powers of a 
Magistrate of the woond class, he shall not have power to demand security to bo of good 
behaviour.] 
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[123]* OEIGINAL CIVIL, 

The 7th December, 1876. 

Present: 

Mr. Justice Pontifbx. 

Poorno Chunder Coondoo. 
verms 

Prosonno Coomar Sikdar and another. 

Limitation—Act IX of 1871, sched. II, cl. 167 — Execwtion of Ex parte Decree. 

Notico of execution of decree is not sufficient " process for enforcing ’’ it within the 
meaning of cl. 157, sciicd. II, Act IX of 1871. Such process moans actual process by attach¬ 
ment in execution of the person or property of the debtor. 

Application on notice under s. 119 of Act VIII of 1859 to set aside an 
ex parte decree. 

The decree had been made on 3rd July 1876 ; and, without* proceeding tci 
execute it, the original plaintiffs assigned it on the 7th September to Poorno 
Chunder Coondoo, the present plaintiff’, by whom, on the 21st September, a 
notice of execution was served on the defendants, calling on them to appear and 
show cause why execution should not issue against them. On the re-opening 
of the Court after the Durga Poojah vacation, the attorney for the defendant 
Ramnarain Dutt, on 16tli November, attended before the Judge in Cham¬ 
bers, but the matter was ordered to stand over. On the 29th November, the 
defendant Ramnarain served the plaintiff’ with notice of the present application 
to set aside the decree. 

Mr. T. A. Apear, for the plaintiff’, objected that the application was barred 
by lapse of time. The provisions with respect to the time within which such 
an application must be made are laid down in Act IX of 1871, sched. II, 
cl. 157, under which the time limited for making the application by a defendant 
is 30 days from the date of executing any process for enforcing the judgment. It 
is submitted that notice of execution is sufficient process for enforcing the 
judgment within this clause : see Ohhoychurn Dutt v. Mudoosudan Ckowdhry 
(6 Wym., 172), a decision on the same words in s. 119, Act VIII of 1859. 

[124] Mr. Bonnerjee for the defendant Ramnarain.—This is not a notico 
under s. 216 as in the case cited. Here the decree has been assigned, and we 
received notice of ex(3oution by a party who was not the original plaintiff. 
Such a notico would not necessarily give us any knowledge of the decree obtain¬ 
ed by the original plaintiff. There are cases opposed to that cited. [RoNTlFBX, 
J.—Another decision on that section lays down that the words mean process 
against the person or property of the defendant— Shib Chunder Bhadaree v. 
Luckhee Dabia Ghowdrain (6 W. R., Mis., 51).] 

Mr. Apear in reply. —Tliat ease does not decide the present point. In the 
Full Bench case of Ram Sahai ISnuj v. Sheo Sahai Sing (B. L. R., Sup. Vol., 
492), it was held that the issue of a notice under s. 216 of Act VIII was a 
sufficient proceeding to enforce a decree within a. 20, Act XIV of 1859. [PONTl- 
FEX, J., refers to the Full Bench decision in Radha Boiode Chowdhry v. 
Digumburee Dabee (B. L. R., Sup. Vol., 947 : S. G., 9 W. it., 23d), where it 
was held that process for euforcitjg the judgment is executed within the 
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meaning of s. 119, when attachment has taken place.] There it is not decided 
that notice of execution would not be a sufiicient process. [Pontifex, J.— 
Suppose your application to execute had been lefused, there would then have 
been no process.] The time is intended to run from the date when the 
defendant gets knowledge of the decree, which he would do by receiving notice 
of intention to execiite it. 

Pontifex, J. —I have very little doubt tliat process of execution means 
actual process by attachment in execution of the judgment-debtor’s person or 
property. The case of Obhoychtirn Dnii v. Mndoomdan Chowdhry (5 Wym., 
172) is opposed to this ; but I prefer the decision in Sltih Chundcr Bhadorcc v. 
L^cckhce Dchia Chov'dhrain (6 W. R., Mis., Gl). In my opinion mere notice of 
execution is not sufficient process for enforcing the decree. 

Attorney for the Plaintiff. Mr. W. G. Francis. 

Attorney for tlie Defendant Ramnaniin Dutt; Rabu Nohin Chundcr Burral. 


NOTES. 

[EX-PARTE DECREE EXECUTION. 


The Ijimi|ation Act, 1908, enacts as follows :— 
Art. 104 


Description of suit. 


Period of limitation 


Time from which period 
begins to run. 


By a defendant, for an! Thirty days. The date of the docreo or 

order to set aside a decree^ i whore the summons was^ not 

passed ex pnrte. ' > duly sorvod, when the applicant 

j I has knowledge of tho decree. 

The old Limitation Act, 1877 conUined in art. 104 the words " executing’’instead of 
the words “ oxeiiution of” in art. 157 of the Limitation Act, 1871, set out SMpra at 2 
Ciil. page 123. This case was followed in Cliidnmbnra v. Arwnacliela (1910) 8 Ind. Cases 
668, which held a iiotioo under sec. 218 C.P.C., 1882 insiifneient. Sec per contra IIOP.L.R. 
1908. Execution against one of two dolendiuits only is not within the article :— (1907) 
9 Bom. L. R. 323.] 


[125] APPELLATE CIVIL. 

The 2lst March, 1H7G. 

PllESENT: 

Mii. Justice Glover and Mr. Justice R. C. Mitter. 


Nil Money Singh Doo.Plaintiff 

versus 

Qhunderkan t B anor j ee.Defend ant. 


Enhancement oj Bent, Notice of—Tiillubi Bromuttur Tenure— 
Regulation VIII of 1793, s. Gl. 

A tullubi bromuttur tenure, which has liecii hold as such from tho time of the decennial 
settlement, is such an intermediate tenure as entitles tho holder to a notice under s. 61, 
Beg, VIII of 1798. _ 

^*^^ial Appeal No. 149 of 1875, against a decroo of tho Judicial Commissionor of Zilla 
Cliotal^ote,datedtho 21 stof November 1874, affirming a decree of the Assistant Com¬ 
missioner of Maunbhoom, dated the 2(>th of August 1874. 
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NIL MONEY SINOH DEO V. 


Suit for arrears of rent for the year 1278 (1871-1872) of Mouzah 

Charpotia, held by the defendant after notice of enhancement under s. 13, Act 

X of 1859.* * 

« 

The main defence was, that the mouzah in question was held by the defen¬ 
dant as *a tullubi bromuttur tenure, and had been held as such from the date of 
the decennial settlement at a fixed rate of rent, and, therefore, the rent could 
not be enhanced on any of the grounds specified in s. 17; and the notice under 
s. 13 was, consequently, illegal and inapplicable to tenures of the nature of that 
held by the defendant. ' 

The suit was dismissed in the first Court and also on appeal, and on 
special appeal to the High Court, it was remanded for a distinct finding as to 
the nature of the defendant’s tenure. 

The Deputy Collector of Maunbhoom, on remand, found that the mouzah 
had been held from the time of the decennial settlement as a tullubi bromuttur 
tenure, and that, as the holder of such a tenure, the defendant had an inter¬ 
mediate holding between the proiwietor of the estate and the ryots, and inas¬ 
much as he should, therefore, be proceeded against under s. 51, Regulation VIII 
of 1793, the notice served on liim under s. 1.3, Act X of 1859, wa^ot suflioient. 
He, therefore, [128] dismissed the suit, and his finding and decision were 
affirmed on appeal by the .Tudioial Commissioner. 

The plaintiff preferred a special appeal to the High Court, on the grounds, 
among others, that even admitting the tenure to bo one contemplated by Regu¬ 
lation VIII of 1793, no particular form of notice was necessary, and the notice 
served was sufficient; and that the finding of the lower Courts, that the tenure 
was a tullubi bromuttur tenure, and had been held as such from the decennial 
settlement, did not bring the tenure within the class of talooks or tenures the 
rent of which could not be enhanced without service of notice on the holder 
under s. 51 of Regulation VIII of 1793. 

The Advocate-General, offg. (Mr. Paul), Mr. Woodroffe, and Baboos Umbica 
Churn Bose and Opendro Chundcr Bose for the Appellant. 

Baboo Chunder Madhtib Ghose for the Respondent. 

The Judgment of the Court was delivered by 

GlOYer, J. —We cannot go behind the order of remand made by this Court 
on the Idth January 1874. The case was then sent back to the Assistant 
Commissioner “ to have it distinctly tried what is the nature of the defendant’s 

* [Soo. 13No under-tonaiit or ryot, who bolds or cultivates land without a written eugage- 

raont nut specifying the period of such engagement, or whose 
Enhancement of rent of engagement has expired, or has become oanoelled in consequence 
ryot holding without, or of the sale for arrears of rent or revenue of the tenure or estate 
after expiry, &c ,, of written in which the land held cultivated by him is situate, and has not 
engagement. been renewed, shall be liable to pay any higher rent for suoh 

land than the rent payable for the previous years, unless a 
written notice shall have been served on such under-tenant or ryot, in or before the month 
of Cheit, specifying the rent to which he will be subject for the ensuing year, and the ground 
on which an enhancement of rent is claimed. Such notice .shall be served by order of the 
Collector on the application {which may be on plain paper) of the person to whom the rent is 
payable, and shall, if practicable, be served personally on the under-tenant or ryot. If for 
any reason the notice cannot be served personally upon the under-tenant or ^ot, it shall be 
affixed at bis usual place of residence, or if he has no such place of residence in the District 
in which the land is situate, the mode of service of such notice shall be by affixing it at the 
Mai Outeberry of such land or other oonspicuous place thereon, or at the village Chowree or 
Ghowpal or at some other oouspicuous plaoe in the village in which the land is situate. 
{Amended by Act XIV, 1863, sb. 10, 11 and 12).3 
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teniire. On the finding on that issue will depend whether or not the plaintiff 

is entitled to recover in this suit on the notice which he has already served." 

• 

Both the lower Courts have now found that the defendant’s tenure is a 
"tullubi bromuttur one," held as such from the time of the perpetual settlement, 
and, therefore, such an intermediate tenure as entitles the holder to a notice 
under a. 61, Begulation VIII of 1793. 

There is, undoubtedly, evidence on the record showing that, at the time of 
the decennial settlement, the defendant’s holding was e'ntered in the records as 
a tullubi bromuttur one paying a quit-rent of sicca Bs. 182-9, and that the 
Judicial Commissioner has found that this was the nature of the holding. 

[187] In Rajah Nilmoney Singh \\ Chunderkant Banerjee (14 \V. R., 261), 
a case almost precisely similar to this and between the same i)arties, it was held 
that a tullubi bromuttur tenure was one that entitled the owner to notice under 
Regulation VIII of 1793. And in Rajah Nilmoney Singh v. Ram Chmkerbutty 
(21 W. R., 439), the result was much the same. It was held in that case that 
the defendant’s tenure, being found to represent a permanent transferable interest 
in the land iotermediate between the proprietor of the estate and the ryots,' 
came under the provision of the Regulation, and gave its owner the riglit to 
notice under the law of 1793, In that case also the plaintiff was the same 
person as the plaintiff in this case, and the defendants set up the same defence 
as that made in tiie present suit. This suit has, moreovei', been twice remand¬ 
ed, so that it is hardly possible to conceive a case in which the plaintiff had a 
better opportunity to ascertain what his rights were and to bring them forward 
in a proper and legal manner. 

It is argued that the evidence on w'hich the Judicial Commissioner has 
relied does not prove that the defendant is -in intermediate holder. This 
was a question of fact with which the Court below had exclusive power to deal, 
and it has not been in any'way shown us that the finding was come to upon 
no evidence. It cannot indeed lie said so in the face of the entr\' of tliis 
holding as a tullubi bromuttur one in the settlement papers of 1790. 

It may be that the defendant has cultivated, o»‘ does cultivate some part 
of the holding himself, but this would not deprive him of his position as the 
holder of an intermediate tenure. 

We think that the Judicial Commissioner has found upon sufficient 
legal evidence that the defendant holds an intermediate tenure, and upon this 
finding, as laid down in the remand oi'der of 1874, depended the question 
whether the plaintiff was entitled to sue for enhanced rent under the notices 
he had already served. 

The special appeal is dismissed witli costs. 

♦ Appeal disminHed. 
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« 

Cl«) The 26th December, 1876. 

, Present: ■ ‘ m:- 

Mr. .iDSTIGB Markby. 

In the matter of the Petition of Lalla Go|.)ee Chand and others.’'' 


Privy Council Appeals—Act {VI of 1874), ss. 8 and II, cl. (b) — Limitation 
Act (IX of 1871), g 6 — Practice—Closing of the Court—Deposit of 
money under cl. 6, s. 11, Act VI of 1874—Power of the Court 
to grant special permission. 

The petitioners! h:td obtained a certificate on the let of September to appeal to Her 
Majesty in Council from a decision passed against them by the High Court on the 4th of 
May. Accordingly the peric4 during which they were required to deposit the amount for 
the trapalation of the record, under s. 11, cl. 6, of Act VI of 1874, t expired on the 4th of 
November. The offices of the Court re-opened after the vacation on the 23rd October, but 
the Benches did not b^in to sit till the 16th November. On the last-mentioned date, the 
petitioner brought in the money, and it was refused by the officer of the Court as being too 
late. Held, that it was rightly refused, and that the Court had no power to grant permission 
to deposit it after the prescribed time {see 23 W. B., 220). 

Application for special permission to deposit in Court the amount 
required from the petitioners under cl. b, s. 11, Act VI of 1874. 

The petitioners had, on the 1st of September 1876, obtained a certificate 
under s- 9 of the Act to appeal to Her Majesty in Council from a decision of 
the High Court passed against them on the 4th of May. Under s. 11 of the 
Act they were bound to deposit the amount requireil to defray the expense 
of translating, transcribing, indexing, and transmitting to Her Majesty in 
Council, a correct copy of the whole record of the suit within six months 
from the date of the decree corpplained of, or within six weeks from the grant 
of the certificate, “whichever ig the later date. ” The six months from the date 
of the decree expired on the 4th of November; and the six weeks, on the 13th 
of October. The last day, therefore, for making the deposit was the 4th of 
November. im'j The estimate upon which the deposit was to be made was 
ready on tlie I8th of September. The offices of the Court were closed from the 
Slst of September until the 23rd of October, both days inclusive. The money, 
however, was not brought to the officer until the 16th of November, and he then 
declined to receive it. The petitioners claimed the benefit of s. 8 of Act VI 
of 1874, and prayed for special permission to make the required deposit. 

* Privy Council Appeal, No. 28 of 1876, in Regular Appeal No. 108 of 1875. 

t [Soo. 11, cl (5):—Deposit the amount required to defray the expense of translating, 
transcribing, indexing and transmitting to Her Majesty in Council a correct copy of the 
whole record of the suit except # 

(1) formal documents directed to be excluded by an order of Her Majesty in Council in 
force for the time being ; 

(2) papers which the parties agree to exclude ; . 

(8) accounts, or portions of accounts which the officer empowered by the Court for that 
purpose considers unnecessary, and which the parties have not specifically asked to be 
included; and 

(4) such other documents as the High Court xnay direct to be excluded ; and when the 
applicant prefers to print in India the copy of the record, except as aforesaid, be shall also, 
within the time mentioned in the first clause of this section, deposit the amount required to 
defray the expense of printing such copy.] 
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BAboo 'Mohesh GhwKder Ckowdry appeared in support of the petition. 

Baboo Chunder Madhub Ghoae appeared to oppose it! 

Hapkby, J. —(after stating the circumstances connected with the applica¬ 
tion, continued):—In my opinion the officer was right in declining to receive 
ttie deposit. The applicant claims the benefit of s. 8 of Act VI of 1874 and s. 6 
of Act IX of 1871 the 16th of Noveniber being the day on which the Court 
xe-opened in the sense that that was the day upOn which the Benches sat as 
usual for the first time. But those sections only apply to suits, appeals, 4nd 
applications. No application was necessary in this case ; the money is merely 
brought to the officer of the Court, who receives it making the usual entries, 
and this could have been done on any day after the 23rd of October. 

I.have enquired as to the practice, and 1 find that it has always l)een 
usual, when the last day falls during the period when the offices are closed, for 
the money to be brought in before the holidays commence. 

I am also asked to give permission that the money he deposited now. I 
do not think I have power to do that. 

Application refused. 


[130] ORIGINAL CIVIL. 


The llth January, lt(77. 
Present: 

Mu. Justice Pontife.\. 

Nirmul Chandra Mookerjee and another 
• versus 

Doyal Nath Bhuttacharjee and others. 


Hwt in forma pauperis—Act Vill of 185,9, ss. Ad? -371 — Continuation in 
forma pauperis of suit commenced inordinary form. 

The power of the Court to allow a suit to be instituted in forma pimireris includes the 
power to allow a suit to be continued as a pauper .suit after it has been eommciieed in the 
ordinary form. 

.This suit was tiled in the ordinary way under Act VIII of 1859, and the 
defendants appeared and filed their written statement, and the suit was ready 
for hearing ; but, in consequence of the illness of one of the defendants, the 

* C See. 5:—I# each of the (»i,ses mentioned in clauses (a) and {b) of section four, the amount 
or value of the subject-matter of the suit in the Court of First 
Value of subject-matter. Instance must be ten thousand rupees or upwards, and the 

amount or value of the matter in dispute on appeal to Her 
Majesty in Council must be the same sum or upwards, or the decree must involve, directly or 
indirectly, some claim or question to, or respecting, property of like amount or value, and 
where Hie decree appealed from affirms the decision of the Court immediately below the 
Court pmnin g such decree, the appeal must involve some substantial question of law. 

g ;—Suoh application must ordinarily be made within six months from the date of 
’ , . , such decree. But if that period expires when the Court is 

Tune within which appli- jbe application may be made on the day that the 

cation must be made. CJourt re-opens.J 
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heariog was postponed on three occasions. After the postponement on the last 
occasion, the plaintiffs presented a petition, praying to be allowed to continue 
the suit in forma pauperis, stating that they bad no means to oayry it on by 
paying the Court fees. After a preliminary enquiry as to the plaintiff’s means, 
the Court ordered that notices should be issued to the defendants, calling on 
them to show cause why. the plj&intiffs should not be allowed to continue the 
suit in forma pauperis. On the matter coming on for hearing— 

Mr. Bonnerjee, for the defendants, ob(jected that the Court had no power 
to grant the application—Act YllI of 18S9 not providing for a case like the 
present. Under that Act a person is only entitled to commence a suit in forma 
pauperis, but not to continue as a pauper suit a suit commenced in the ordinary 
way. Act VllI of 1859, too, enacts, that the petition to be allowed to sue as a 
pauper is to be taken as the plaint in the suit, but the plaintiffs ha^ had the 
advantage of seeing the defendants’ written statement before filing that petition. 
There cannot be two plaints in the suit. The proijer course is to allow the 
plaintiffs to withdraw their suit with liberty to bring a fresh one as paupers. 

[131] Mr. D. Orr, for the plaintiffs, was not called on. 

Pontifez, J.—1 think the Court has power to grant this application if the 
plaintiffs are actually paupers. The power to allow a case to be continued as 
a pauper suit is, I think, included in the power given to the Court to allow a 
suit in forma pauperis to be instituted. 

Attorney for the Plaintiffs : Mr. Pearson. 

.Attorney for the Defendants; Baboo P. C. Mookerjcc. 


MOTES. 

CThih case was follownd iii Itevji v. iSakluiram (1884) 8 Bom. 618 aud in I'liompsoH \. The 
Calcutta Tramway Umiqiany, (1898) 20 Cal. 819. 

In Doorija Churn v. Xittokally, (1880) 5 Cal., 819, llie defendant was allowed to defend 
in forma paupertii.J 


[8 Cal. 181] 

PRIVY COUNCIL. 


The ‘^Mh May, 187b. 

PBESEKT: 

SiK J. W. CoLviiiE, Sir B. Peacock, Sib M. K. Smith anp 

Sir R. P. Collier. 


[On appeal from the High Court of Judicature at Fort William in Bengal. I 

In the matter of the Petition of Hadjee Abdoollah. 

Beasut Hossein v. Hadjee Abdoollah and another. 

Registration Act (VIII of 1871), s. 76—District Court—Order refusing 
registration—Proceeding to compel registration — Review—Act XXIII 
of 1861, s. 38—Act VIII of 1869, s.*876. 

The Registration Act of 1871 gives power to the Government to appoint dUtriots and 
sub^istriots for the purposes of registration ; but the “ District Courts ’’ mentioned in the 
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Act (except where the High^Coart when exorcising its local jurisdiction is said to be a 
District Court wtihin the meaning of the Act) must, in the case of a regulation province, be 
taken to import the ordinary Zilla Courts. 

Senible .—The final words of the 76th section of the Registration Atst, which declare that 
“ no appeal lies from any order made under this section," apply to an order rejecting, as well 

as to an order admitting, an application for registration. 

■ 

Quaere .—Whether after an order has been made under s. 70 of the Act rejecting an 
application for registration, it is open to the parties benefiU'd by a deed t<i propound it in, 
and to obtain its registration by means of, a regular suit? Fiitieh Chuml Sahn(t\. heelumher 
Singh JJoss (14 Moore's 1. A.. 129 ; K. C., 9 B. L. R., 433) rcferrwl to and distinguished. 

[1S2] An order rejecting an application for registration, under 70 of the Registration 
Act of 1871, being, in respect of the Court pronouncing it. a final order of adjudication 
between the parties, is so far in the nature of a ‘ decree ' within the moaning of Act VIII of 
1859, as to fall within the operation of the soction.s of that Act which provide for the admis¬ 
sion of a review. 

Section 38, Act XXlll of 1861, which enacts that ‘‘ the procedure, prescribed by 
Act VllI of 1859, shall be followed as far as it can be in all misoollaneoub cases and 
proceedings which, after the passing of the Act, shall be instituted in any Court," renders the 
whole procedure of Act VIII of 1859, including the power of admitting a review, applicable 
to a proceeding to compel registration under the Registration Act. 

It may bo competent to a Judge to entertain an application fora review, although such 
application contains no distinct allegation of an error in law in the order sought to be 
reviewed, nor any suggestion of the discovery of new evidence. 

This case arose out of an application made by the appellant Reasut 
Hossein for the registration of a deed of gift wiiich lie alleged had been executed 
by Mussatnut Noorun, the mother of his deceased wife Bechun, in favour of 
the children of the appellant by Becliun. The deed purported to have been 
executed by Noorun on the 19th Novenibei 1871, and to confer on the said 
children the share of certain immoveable property which Noorun had, under 
the Maliomedau law, inherited from her daughter. Noorun died on the IBth 
December 1871, and the deed was presented for registration in tbo January 
following, at the office of the Sub-Registrar of Gya, within whose district a 
part of the lands affected by the deed lay. In accordance with ss. 34 and 3.) 
of the Registration Act, the Sub-Registrar summoned before him the respon¬ 
dents, who are the sons of Noorun's brother, and her heirs by the Mahomedan 
law, to ascertain whether they admitted the execution of the deed. On their 
appearing and denying its execution, the Sub-Registrar refused to register the 
deed. The appellant, thereupon, presented a petition, under the 73rd section 
of the Registration Act, to the Zillah Judge of Gya, praying that an order 
might be passed, directing the Sub-Registrar to register the deed. The re¬ 
spondents presented a counter-petition, in which they alleged the deed to be a 
forgery. On the 23rd August 1872, the Judge, having heard witnesses in 
support of the deed and none to impeach it, [l33j was of opinion that the cir¬ 
cumstances of the case " created serious doubts as to the genuineness of the 
alleged execution, ” and refused to order registration. The appellant, on the 
17th September 1872, petitioned for a review and for the reversal of this order, 
urging that the Judge had not rightly weighed the evidence submitted to him, 
and had refused to look at, or consider the effect of, certain deeds which the 
petitioner alleged were material evidence in the case. Before this petition was 
presented, Mr. Tayler, the Judge who had pronounced the order of the 23rd 


421 



I.L.B. 2 Cal. 134 in the matter of hadjee abuoollah [1676j 

Augiist, was removed tx> another district, and the petition fell to be heard by his 
successor in office, Iijir. Craster, who admitted the case for review by an order 
dated the 4th January 1873 {See 10 B. h. B., 395, where the order is set out). 

Against this order, as made without jurisdiction, the respondents petitioned 
the High Court invoking its extraordinary jurisdiction. The case coming before 
a Division Bench (Phear and AlNSjjiE, JJ.), a rule was granted, calling on 
the appellant to show cause why the order of the 4th January 1873, admitting 
the application for reviejv, should not be set aside as made without jurisdiction. 
On the 2nd April 1873, after hearing the parties, the rule was made absolute 
with costs; and the order of the Judge, admitting the review, was set aside 
(10 B. L. B., 394). 

From this judgment, Reasut Hossein upiwaled to Her Majesty in Council. 

Mr, Doyne, for the ap))ellant, contended that the order passed by the High 
Court was ultra vires, since that Court has no superintending power over the 
“ District Courts” contemplated by the Registration Act of 1871. By the inter¬ 
pretation clauses contained in s. 3 of that Act, “District and Sub-District” are 
respectively explained to mean “a district and sub-district formed under this 
Actand s. 6 provides that, “ for the purposes of this Act, the local Govern¬ 
ment shall form districts and sub-districts, and shall prescribe, and may, 
from time to time, alter the limits of such districts and sub-distticts." 
It followed that the "District Courts," referred to in s 10 of C1843 the Act, 
were Courts exercising jurisdiction within the districts so created by the Govern¬ 
ment, and were, therefore, not identical, or necessarily co-extensive as to the 
area of their jurisdiction with the District Courts ordinarily so called, which are 
undoubtedly subject to the control and revisional superintendence of the High 
Court. [Sir J. Colvile. —No power is given to the Government by the Act 
to create District Courts. I should infer that the District Courts, referred to 
in 8. 10, are the ordinary Zilla Courts. The districts which the Government is 
authorized to create are merely administrative, for purposes of registration.] It 
is submitted that, under the Act, the jurisdiction of the Judge in dealing with 
registration oases, is distinct from his ordinary jurisdiction, and is not subject to 
the interference of the High Court. 

Assuming that the High Court has a power of superintendence in registra¬ 
tion cases, that Court has exercised it wrongly in setting aside the order of the 
Judge admitting a review of his predecessor’s judgment. Under s. 7(3 of the 
Registration Act, there is no appeal from the order of a Judge who refuses to 
enforce registration. The appellant was conswjuently obliged to seek a remedy 
by review. iSiK J. CoLViLE. —The purpose of a review is to correct errors, 
not to retry a case on the same evidence.] Under s. 376 of the Civil Procedure 
Code, a review may ho applied for for any good and sufficient reason, and under 
s. 378, may be granted, “where it is necessary to correct an evident error or omis¬ 
sion, or is otherwise requisite for the ends of justice.” [SiR R. COLLIER.— 
Under s. 376 you must show that what you asked to be reviewed was a decree, 
and further that there was good and sufficient reason for the review.] The 
refu^ to register was a final order, which could not be made the subject of an 
app^l to & superior Court. It was a decree within the meaning of s. 376. 
That section has been held to admit a review of orders passed in execution pro¬ 
ceedings —Haradhun Mookerjec v. Chunder Mohun Boy (Marshall, 206). To 
obtain a review, it is not necessary to show that there has been an error in law, 
or that fresh evidence [186] has been discovered ; other reasons may be good and 
sufficient. But here there was an error in law, {or the Judge not only decided 
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the case against the weight of evidence, but also refused to admit evidence which 
he should have admitted. Hie Judge, moreover, had dealt with the case, as if 
he were trying the validity of the deed in a smt to set it fiside as forged. That 
was a mistaken view of his duty. 

Mr. J. D. Bell for the Respondents.—The appellant’s proiier remedy was by 
appeal, see ss. 23 and 38, Act XXIII of 1861. Where a Judge refuses to 
make an order for registration, an appeal*is not excluded by the provisions of 
s. 76 of the Registration Act. Assuming that a refusal to order registration 
is subject to review under ss. 376—378 of the Civil Prooedure Code, here no case 
had been made for granting a review. The application for review did not show 
that there had been any mistake in law, or that new evidence had been dis¬ 
covered : it merely alleged that the judgment was opposed to the weight of 
evidence, and asked that it might be reversed on the evidence already before the 
Court. A contention that the Court has decided againt the weight of 
evidence is matter for an appeal, not for a review— Nann-uddin Khan v. Indro- 
rmrayan Chowdhry (B. L. R., Bup. Vol., 367 at p. 371) and JiujiiDdumha Dahm 
V. Miinnubruttun Mookerjee (S. D. A., 1858, p. 1539) 

Mr. C. W. Arathoon on the same side.—Assuming that under s. 76 of 
the Registration Act no appeal lies against the order of a Judge refusing to 
enforce registration, still the order is not of the nature of a final decree, since the 
person whose application is rejected has a remedy by way of a regular suit to 
have his deed registered ; see Futteh Chund Sahoo v. Leelumber Singh Doss 
(14 Moore’s I. A., 129; B. C., 9 B. L. R., 433). [Sir B. Peacock referred to 
Daniell’s Chancery Practice, Vol. II, p. 1422, as showing the distinction 
recognized in the Court of Chancery between a review and a re-hearing.] As 
to when a review should not bo admitted, see Jhuhhoo Snfwo v. Afitssamid 
Jiisoda Kom- (17 W. R., 230). 

Mr. Doyne in reply. 

[ise] At the close of the argument, their Lordships' Judgment was 
delivered by 

SiF J. W. ColYile. —This is an ap|)eal against an order of the High 
Court of Calcutta, dated the 2nd April 1873, by which that Court, in the 
exercise of its extraordinary and statutory jurisdiction of superintendence over 
the inferior Couite, set aside an order of the Judge of Gya, dated the 4th 
January 1873. 

(After shortly stating the facts as to the presentation of the deed for regis¬ 
tration, His Lordship continued) :—It is admitted to bo one which can have no 
force or validity, or be capable of being produced in any Court of Justice in 
evidence, unless it be registered; and the heirs of the party who is alleged to have 
executed it, having denied the execution of it by her, the Registering officer was 
under the Act bound to refuse to register it. The Act gives an appeal from the 
Bub-Begistrar to the principal Registrar, but, as he was equally bound to refuse 
registration of an instrument of which the execution was thus disputed, such an 
appeal would have been obviously infructuous ; and the appellant accordingly 
took the course of applying, under the 73rd and following sections, to the Zilla 
Judge at Gya, for an order upon the Registrar to register the deed. 

(His Lordship, after stating the proceedings up to the application for review 
to Mr. Oraster, continued)That application in terms purported to be made 
under ss. 376 and 378 of Act VIII of 1859, and the counter-petition filed by the 
respondents seems to admit that the application was so made, and that a review 
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of such an order might be had under tliose sections upon proper grounds, 
although it contends that what the petition sought in the particular case was 
in the nature rathei^of an appeal than of a review within the meaning of the 
Act. 


(After stating the further proceedings, His Lordship continued):—A 
point was taken, though not very strongly pressed, at the Bar, to the effect that 
this order of the High Court was itself lUtra vires, inasmuch as the order which 
it set aside must be taken to have been made, not by one of the ordinary 
Zilla Courts, over which'the High Court has an unquestioned power [187] of 
superintendence, but by a District Court created by the Eegistration Act, over 
which it has no such power. Their Lordships can see no ground for this con¬ 
tention. It appears to them, looking at the Act of 1871, that although power 
is there given to the Government to appoint districts and sub-districts for the 
purpose of registration, tlie District Courts mentioned in the Act (except where 
the High Court is said to be, when exercising its local jurisdiction, a District 
Court within the meaning of the Act), must be taken to be the Courts exercis¬ 
ing the ordinary civil jurisdiction within that district; and, therefore, in the 
case of a regulation province, to import the ordinary Zilla Courts. 

Another question raised was whether under the 76th section (of which the 
final words are, “ no appeal lies froin any order made under this section an 
order, against which no appeal can be preferred, must not be taken to mean only 
one by which the Judge directs the Registrar to register a deed, and whether 
there may not be an appeal from an order like that passed by Mr. Tayler reject¬ 
ing the application for registration. Their Lordships would have great difficulty 
in saying that an order of rejection does not fall within the term “ an order 
made under this section because if the Judge does not make his order of 
rejection under the 76th section, it is difficult to see what other section gives 
him jurisdiction to make it. They do not, however, think it necessary to decide 
the question, because it is obvious that, whether an appeal lies from the order 
or not, the right, if it exists, of reviewing an order may co-exist with the 
liberty to appeal; and, consequently, that the question whether the power of 
the Judge of first instance to review his order exists cannot be affected by the 
consideration whether an appeal lies from that order. 

Another question raised, which it is equally or perhaps still more 
unnecessary to decide, is that suggested by Mr. Arathoon, viz., that, although 
a final order rejecting the application for registration may be made in this 
summary way, it would still be open to the parties benefited by the deed to 
propound it in a regular suit, anvi to obtain its registration by means of such 
suit. Their Lordships conceive [188] that it will be time enough to decide 
this question when it arises. They only desire to observe that the case of 
Futteh Chund Sahoo v. Leclumher Singh Doss (14 Moore’s 1. A., 129; S. C., 9 
B. L. B., 433) is no authority upon it. In that case, the suit was for the 
specific performance of an unregistered agreement for sale, and sought to have, 
not the agreement, but the conveyance to be executed Ui pursuance of it, 
registered ; and all that was decided was that the agreement not having been 
registered could not be given in evidence in the suit. 

’ The principal question which their Lordships have to decide upon this 
appeal is whether the power to admit a review which is given by Act VIII of 
1859 (ss. 376—378, and the following sections) does exist in such a proceeding 
as that under consideration, as it would unquestionably exist in a regular suit. 
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If the general pow«» is found to exist, a subordinate question may arise, 
whether if the exercise of the power b not in strict accordance with the pro- 
visioos of those sections, the order admitting the review can be quashed as one 
made wholly without jurisdiction. 

Their Lordships are disposed to think that an order, rejecting an applica¬ 
tion for registration, under the Act of 1871, must be taken to he so far in the 
nature of a decree, within the meaning of Act VIIl of 1859, as to fall within 
the operation of the sections in question. The proceeding may be what is 
technically called in India a miscellaneous proceeding, or it may be a 
summary suit; but the order made upon it is, so far as concerns the matter 
in dispute, final between the parties. Whether it is subject to appeal or not, it 
is, so far as the Goxirt pronouncing it is concerned, a final order of adjudication 
between the parties. 

But it seems to their Lordships that tlie determination of this question 
does not depend upon the mere construction of Act VIII of 1859, because by 
tlie 38th section of the amending Act of 1861 it is expressly enacted, “ that the 
procedure described by Act VIII of 1859 shall be followed as far as it can be in 
ail miscellaneous cases and proceedings which, [139] dfter the passing of the 
•Act, shall be instituted in any Coui't.” This provision, their Lordships 
cCnceive, expressly makes applicable to a proceeding to compel registration 
under the Begistration Act the whole procedure of Act VIll of 1859, including 
the power of admitting a review. And this was in fact almost admitted at the 
Bar by Mr. Bell, when he was contending that the right of appeal to the High 
Court would, under the 2Srd section of the Act XXIII of 1861, have existed 
in this case. 

It is argued, however, that if the 376th and following sections of Act VIII 
of 1859 do apply to an order rejecting an application for registration, they do 
not justify the particular exercise of jurisdiction in this case. The 376th 
section says ;— “ Any person considering himself aggrieved by a decree of a 
Court of original jurisdictipn from which no appeal shall have been preferred 
to a Supeior Court, or by a decree of a District Court in appeal, from which 
no special appeal shall have l)een admitted by the Sudder Court, or by a decree 
of the 8udder Court from which either no appeal may have been preferred to 
Her Majesty in Council, or, an appeal Jjaving been preferred, no proceedings in 
the suit have been transmitted to Her Majesty in Council, and who from the 
diaoovery of new matter or evidence which was not within bis knowledge, pr 
oould not be adduced by him at the time when such decree was passed, or for 
any other good and sufficient reason, may he desirous of obtaining a review of 
the judgment passed against him, may apply for a review of judgment by the 
Court which passed the decree.” The application is to be made within ninety 
days of the date of the decree, unless the party can show just and reasonable 
cause for having delayed his application. Then the 378th section enacts :—“If 
the Court shall be of opinion that there are not any sufficient grotinds for a 
review, it shall reject the application ; but if it shall be of opinion that the 
review desired is necessary to correct an evident error or omission, or is other¬ 
wise requisite for the ends of justice, the Court shall grant the review, and its 
order in either case, whether for rejecting the application or granting the 
review, shall be final.” And then fellows a provision that the opposite party 
is to have notice. And the respondents contend that the [140] order admitting 
a review in this case, though not the proper subject of appeal, was liable to 
be quashed, on the ground that the Judge had no jurisdiction to entertain the 
apf^ieation, inasmuch as there was .before him no distinct allegation of an error 
of law, nor any suggestion of the discovery of new evidence. t 
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Their Lordships, looking to the original applioation to review, are by no 
means satisfied that it does not oontain enough to give the Judge cognizance of 
the matter upon the strictest construction of Act VIII of 1859. They allude 
particularly to the eighth ground of the petition, which refers to certain deeds 
and to certain evidence which seems to have been tendered in the course of the 
inquiry before Mr. S. H. C. Tayler, and rejected by him as unnecessary. That 
evidence, if not very material to the general question, was by no means imma¬ 
terial with reference to one ground which the learned Judge gave for rejecting 
the applioation, because be dealt with the fact of the deed being for consideration, 
whereas that which was propounded was not for consideration. Therefore, if 
he allowed that matter to influence his judgment, it seems to be reasonable 
that the parties should have the opportunity of explaining those circumstances, 
and of having that' evidence which he refused to admit brought before the 
Court upon a review ; the evidence in fact would l)e in the nature of evidence 
which they had been from some cause prevented from adducing on the original 
hearing. 

Their Lordships, however, do not rest their decision upon that narrow 
ground, because looking to the extreme generality of the terms used in 
these sections, particularly to these terms ; “ other good and sufficient reason ” 
and “ necessary to correct an evident error or omission, or is otherwise 
requisite for the ends of justice,” they are not prepared to say that there 
is an absolute defect of jurisdiction whenever the parties have failed to show 
that there was either positive error in law, or new evidence to bo brought forward 
which cotdd not be brought forward on the first hearing. They do not consider 
that the case of Nasiiruddin Khan v. Indronarayan Chowdhry (B. L. R., Sup. 
Vol., 367) and the other cases cited (only?l limit the discretion of the 

Court in saying what reason is good and sufficient, or what may be so far 
requisite to the ends of justice as to support an application for review. Upon 
an appeal, where an appeal lies, it may be open to the Court of Appeal to say 
that the Judge ought not to have admitted a review ; but that is a very diflerent 
thing from ruling that he has acted wholly without jurisdiction. In the first 
case, the Appellate Court reverses the order, because the Judge has erred in the 
mode in which he has exercised a judicial discretion ; in the latter case, it 
quashes the order, because there was no discretion at all to be exercised. 

Their Lordships, for these reasons, are of opinion that the order of the 
High Court which is under appeal cannot be supjjorted ; and they must humbly 
advise Her Majesty to allow this appeal, to reverse the order of the High 
Court, and in lieu thereof to order that the rule to show cause why the order of 
Mr. Craster should not be set aside be discharged, with the usual costs in the 
High Court. 

The appellant, who has been obliged to come here, must, of course, have 
his costs of this appeal. 

Appeal allowed. 

.Agent for the Appellant: Mr. T. L. Wilson. 

Agent for the Respondents: Mr. Horace Earle. 


NOTES. 

L I. IMTESPSETATION OF " SUFFICIENT REASON. ’ 

Allied to the Limitation Act, 1877, sec. 5, “sufiioient cause,'* (delay in review)-:-’ 

(iSOS) S8 Cal. ISSS ; 10. L. J. HI. 
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II. REYIEW » FOR ANY OaTHER BUFFIQIEMT REASON 

Tetnis wider thau EngliBh Law; ground may depend on a question of law, or of fact, 
or of mixed question of law and fact, (18BS) 9 All. 86. * 

No authority to review predecessor’s judgment on the ground of injustice;— (1679) 9 
Mad. 10. 

Review of ordei receiving deposit of rent (Bengal Tenancy Act, Vlll of 186.5), “ only 
where a party is afiected and bound by the oixlet reviewed against, and when he has a right 
to bo heard in the matter, that he can apply for review but not otherwise:— (1887) 18 Cal. 166. 

Order granting review on a ground which would not support it does not render it illegal 
(discovery of new ovidonco,after second appeal):— (1‘JOO) 10 M, L. J., 134. 

Mofussil Small Cause Uonrt Judge’s jurisdiction to direct new trial of a case tried by 
his predecessor, k. Jl of Act XI of 1866:— (1880) 6 Cal. 286. 

Effect of remand in contravention of s. 564 of C. P. C., 1882 :—(188‘J) 12 A. 510. 

III. RIOHT OF APPEAL BY IMPLICATION— 

Order rejecting application to appoint a receiver :— (1886) 10 Had. 179. 

Order refusing to grant an application to bo made an insolvent appealable under C. P. C. 
1882, s. 588 (17) (1880) 6 Cal., 168. 

lY. EXTENSION OF THE C. P. 0. TO ALL PROCEEDINGS IN CIYIL COURTS— 

Interim injunction in second appeal .— (1904) 14 H. L. J. 471, F. B. 

(iuardiau and Wards Act (VIll of 1890) proceedings :— (1899) 88 Bom. 898. 

Hee also (1882) 0 Bom., 416 ; (1871) W. R., 222 ; (1868) 5 Bom., H. C. 215.] 

c 2 Cal. 141] 

FULL BENCH. 

The 14th August, 

Present: 

Sm Richard Garth, Kt., Chief Justice, Mr. Justice Kemp, 

Mr. Justice Jackson, Mr. Justice Macphehson and Mr. Justice. 

Markby. 

Bhyrub Chundor Bundopadhya.Plaintifl'. 

versus 

Soudamini Dabee.Defendant.' 

4>aZc m Execution of Decree—Period from which Title of Purchaser dates — 
Confirmation of Sale — Liability of Purchaser for Government Bevenus. 

The defendant became a purchaser at an execution-sale of a share of certain property, of 
which the plaintiff held another share partly as [142] zanimdar and partly as putnidar : the 
sale took place in September 1872, but the detcudant did not obtain possession until oonflmi' 
ation of the sale in May 1873. Between the date of the sale and thecoiiffrmation, a consi¬ 
derable sum became due for (loverumant revenue on the whole property, and to prevent its 
being sold, the plaintiff paid the whole of the revenue due. In a suit to recover the proportion 
due in respect of the share purchased by the defendant, heid, that, on confirmation of the sale, 
the share purchased by the defendant must be considered to have vested in her from the date 
of the sale ; and, therefore, she was liable for the amount of (loveriiment revenue in respect of 
her share which became due between the date of the sale and its confirmation. 

* Special Appeal No. 2715 of 1874, against the decree of a Subordinate Judge of Zilla East 
Burdwan, dated the 28th July 1874, modifying a decree of the Sudder Munsif of that district, 
dated the 29th of October 1873. 
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This case was referred by GARTH, O.J., and BlRCH, J., for the opihion of 

a Full Beach, ia the following order of referenoe 
* 0 

Garth, C.J. —The plaintiff and defendant in this suit became purchasers 
respectively of two different shares in the same property at an exeeation sale. 
(The defendant only was a purchaser at the execution-sale : the plaintiff held 
his share partly ae zamindar and partly as putnidar). The sale was completed 
on the 15th Assin 1279 (30th September 1872), but the defendant did not 
obtain possession until the 24th Bysack 1280 (5th May 1873). Between the 
date of the sale and the time when the sale was confirmed (and when the 
defendant obtained possession) a considerable sum became due, in respect of 
the whole property purchased, for Government revenue; and, in order to prevent 
proceedings being taken by the Government authorities to enforce payment of 
this sura, the plaintiff, who was the purchaser of by far the largest share of the 
property, paid the amount due to the Goverment authorities, and then brought 
a suit to recover from the defendant the proportion due in respect of her share. 

The defendant’s answer was that she did not become liable to pay any 
revenue to Government upon her share until after the confirmation of her 
purchase, and that ho part of the revenue claimed accrued due after that time. 

These facts being admitted, the question arises whether the defendant 
became liable to pay revenue in respect of her share from the date of her 
purchase, or from the date of confirmation of it. 

CH3] Upon tins point there are conflicting authorities in the High Court. 
The case of Kalec Dans Neogee v. Hur Nath Boy Chowdry (W. R., 1864, Gap., 
No. 279) api)ears to have decided, that the title of an auction-purchaser under a 
decree relates back to the date of sale although the sale may not have been 
confirmed until long afterwards; iho oi Bepin Beharee Biswas v. Jmloonatk 
Hazrah (21 W. B., 367), on the other hand, appears to have decided, that the 
title of a purchaser under similar circumstances accrues only from the date of 
confirmation of the sale. The point, therefore, is relerred to a Full Bench for 
their determination. 

Baboo »S/iawi Ball Muter for the Appellant, —The plaintifl' liaving paid the 
whole of the Government revenue is entitled to bring a suit for contribution. If 
the revenue had not been paid, the sale would not have l)een confirmed. The 
certificate of sale being a valid transfer, the holder is entitled to rents and pro¬ 
fits from the date of the sale (Act VlIJ of 1859, ss. 269 and 264: see Maepherson’s 
Cfvil Procedure Code, 6th edition, p. 304), and there is a remedy to recover 
against the judgment-debtor. In the form of certificate given in Broughton’s 
Civil Procedurd Code, p. 799, tliere is not even a blank left for the insertion of 
the date of confirmation, nor is there any allusion to it made in the form of 
confirmation of sale in use on the Appellate Bide of this Court. S. 269 states 
what is necessary to be set out in a sale certificate, and does not mention the 
date of confirmation. If the judgment-debtor were to pay Government revenue, 
the amount paid by him would be deducted from the debt due fro* him. If a 
sale takes place in execution of a decree in force and valid at the time of sale, 
and the decree or judgment be afterwards reversed, the reversal does not affeot 
the validity of the sale or the title of the purchaser— ChunderkarU Surmah v. Bis- 
sesmr Surma Ckuckerbutty (7 W.B., 312). The Courtmust refuse to go into facts 
behind a sale certificate— Lalla Bissessur Dyal v. Doolar Ohand SoAoo (92 
W. B., 181). It is bound to give full effect to the terms of a sale certificate, and 
cannot limit the effect of that certificate by conclusions Clf fj and infetenoes 
drawn from other documents— Mookhya Surruokraj Joshee v. Bean Lall 
Gemasta (14 W, B., 436). 
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Bftbu Bykanto hoik Pal for the Respondent.—The purchaser of a tenure 
at A sale for arrears of rent is held liable for rents from the date on which the 
sale may be confirmed —Beepin Behari Biswas v. Jadoondth Ilazrah (21 W. R., 
d6p. The purchaser is required to pay only 25 per cent, of the purchase-money 
(Civil Procedure Code, s. 252), and his right to take possession does not accrue 
until after 30 days, within which time the sale is liable to be reversed. If the 
sale is not reversed, the judgment-debtor has the right of appeal. If the sale 
is not confirmed, the purchaser has not any right whatever to the property, and 
is entitled only in the discretion of the Court to interest on the money paid : 
he is not held liable to debts with respect to the proiierty purchased, until he 
is entitled to rents and profits. The sale is of no effect until after the oonfirmar 
tion ; and the purchaser is not entitled to receive any benefit until he has paid 
the purchase-money in full. 


Baboo Sham Lall Mitterin reply. 

The following Opinions were delivered by the Full Bench : — 


Garth, C.J. (Kemp, Jackson, and Macphekson, JJ., Gom‘urniig).-—The 
question which we propose to decide in this case is whether the plaintiff is 
entitled to recover from the defendant certain sums paid by the plaintiff' for 
Government revenue due in respect of a share, now owned by the defendant, in 
a zamindari, the larger share of which belongs to the plaintiff. 


The proceedings do not show very accurately what the precise position of the 
parties is : but the facts seem to be as follows : The plaintiff' owns as zamindar 
tmd putnidar (or partly as zamindar and partly as putuidar) a 15 annas 3 gandas 
3 cowris share of an estate. Lot Nimdaba, registered as No. 75 in the Collectorate 
of Burdwan ; and Krishnaprosonno Mozumdur and another were the zamindars 
of the remaining small share, 16 gandas 1 cowrie. The total revenue payable to 
the[l4dj Collector in respect of the estate was Rs. 8,807, 4 annas 11 gandas. Of 
this, Bs.8,356, 9 annas 11 gandas i-epresented the plaintiff’s share, and Bs.4d0, 
11 annas was the share of Krishnaprosonno Mozumdar, ^c. And the plaintiff 
states in the plaint that he was entrusted with the payment of the whole 
revenue as well what was due in respect of his own share of the zamindari and 
his own share of the putni, as \\hat was due in respect of the share of 
Krishnaprosonno Mozumdar. &c. The share of Krishnaprosonno Mozumdar, 
&c., having been attached and sold in execution uf the decree of a Civil Court, 
one half of it was purchased by the defendant Soudainini. Certain instalments 
of Government revenue having fallen due between the date of the execution sale 
and the date on which Soudamini’s purchase was confirmed by the order of 
Court, they were paid by the plaintiff, who, in truth, was obliged to pay them 
in order to save the whole estate from being sold by the Collector, The ques¬ 
tion is, whether, as the sale to Soudamini was eventually confirmed, she is not 
now liable to refund to the plaintiff the sums so paid by him. 

The defSndant denies her liability in respect of any G<wernment revenue 
which accrued due prior to the date of confirmation of her purchase. 

In our opinion the sale having been confirmed, and the purchaser having 
obtained a certificate, the interest of the judgment-debtor must be held, for the 
purposes of this suit, to have ceased from the date of the sale and to have thus 
become vested in the purchaser. That being so, we think that the purchaser, 
the defendant Soudamini, must be deemed the person liable to pay the amount 
of Government revenue in question, and that, therefore, the plaintiff is entitled 
to recover from hersthe payments which he made on account of her share of 
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the property amounting (after giving her credit for the Bs. 25 which she had 
paid) to Bs. 168-15i, with interest on that sum at the rate of 6 par eent. from 
the time or times wh6n the payments were made. 

The judgment of the lower Appellate Court will be altered accordingly, 
and the plaintiff, the appellant, will have the costs of this appeal. 

[146] Markby, J. —I concur in thinking that, under the circumstances of 
this case, the appellant had a right to recover from the respondent the amount 
claimed in respect of the two payments of Government revenue made by the 
appellant for the January and March quarters of 1872. 


NOTES. 

[TITLE OF THE EXECUTION-PURCHASER. 

I. STATUTORY CHANGES— 

The provisions relating to ihis subject have boon frequently niodiliod :— 

By Act XII of 1879, there were introduced into sec. 316 of 0. P. C., X of 1877, these 
words— 

“ the title shall vest in the purchaser from the time when the sale is confirmed." 

The 0. 1*. C., 188'2, sec. 316 (which repealed C. P. C., 1877) enacted as follows :— 

* * * such certificate shall licar the date of the confirmation of the sale; 

and so far as regards the parties to (he suit and persons claiming through or under them, the 
title to the property sold shall vest in the purchaser frbni the date of such certificate and not 
before : Provided that the decree under which the sale took place was still subsisting at that 
date." 

The Civil Procedure Code, 1908, which repealed the C. P. 0., 1882, enacts as follows ;— 

See. 6&.—Whore immoveable property is sold in uxecatioii of a decree and such sale has 
become absolute, the property shall he deevted io have vested in the purchaser from the time 
when the pKyjwrtti is sold und not from the tune when the sale becomes absolute. 

II. TITLE BEFORE CONFIRMATION UNDER THE PREVIOUS CODES— 

The following cases were under the repealed enactments :— 

The title did not vu.st until confirmation, (1888) 15 Cal., 546 and the right to uiesnc 
profits or pos.scssiou did not arise till thou:—(1902) 24 All., 475. 

In the following cases it was held that though there passed to the purchaser uu full 
perfected title, there yet rcuiainod in him an oiiuitable or inchoate title outstanding :—(1892) 
17 Bom . 375 ; (1886) 10 Bom., 453 ; (1906) 11 C. W. N., 168; (1898) 2 G. W. N., 589. 

When foreclosure proceedings were instituted subsequently to the sale but before ouu- 
firmation, the purchaser iti execution sale was hold untitled to notice :—(1885) 11 Cal., 341. 

Without any alterations made in the Limitation Act, 1877, art. 138, corresponding to the 
change introduced by Act XII of 1879, in the C. P. C. of 1877, a suit which with reference to 
the date of sale was beyond the period of limitation but was within it when ^oomputed from 
the date of confirmation, was held barred:—(1893) 17 Mad., 89. 

Gkjvernment revenue is bound to be dischi^rged by the owner of the estate at the specified 
time when it falls due, and is not liable to apportionment:—(1880) 6 Cal., 389. 

A sale of certain villages, forming part of an estate, in execution of a decree, was followed 
by default in payment of Government revenue. The sale was afterwards confirmed, and 
Bubsaquently thereto the estate was sold for the default m Government revenue. Fur the 
rights of the flxeoation>purchaser in these oireuinstances, under the old law, see (1907) 7 C. 
L. J.) * t>t 38.] 
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FULL BENCH. 


The 4th September, 187(i. 

Present: 

Sir Richard Garth, Kt., Chief .Tustjce, Mr. .Ltstich Kemp, Mr. Justice 
Jackson, Mr. Justice Macpherson, and Mr. Justice MArkby. 


Rajendronath Mookhopadhya.One oC the Defendants 

versus 

Bassider Ruhman Khondkhar and another.Plaintiffs.* 


Landlord and Tenant—Notice to quit—Suit for NjeMinent — Procedure.. 

A ryot whose tenancy can only be determined by a I'easonablc notice to quit, expiring at 
the end of the year, can claim to have a suit for ejectment brought against him by his landlord 
dismissed on the ground that he has received no such notice. 

This case was refeiT ed to a Full Bench in the following Order of Reference 
(in which the facts sufficiently appear) by 

MarKBY, J. —The facts of this case may be very sljortly stated. The 
plaintiff was a cultivating ryot, not having (as fur as appears) any right of 
occupancy and not holding for any specified term. In Jeyt 1277 (13tli May 
to 13th June 1872), his landlord, without giving him any notice at all, put in a 
fresh tenant. In Pous 1279 (I4tli December 1872 to I2th January 1873), the 
plaintiff brought this suit to recover possession. The zemindar, who together 
with the in-coming tenant, defended the suit, alleged tliat the plaintiff had 
relinquished liis tenure in 1276 (1869-1870). Both Courts have found that 
there was no relinquishment, and have given the plaintiff a decree. 

In special appeal it is contended that the plaintiff had no title upon w'hich 
he could recover possession. Of coarse, as against [147] any one but his own 
landlord, it is clear that the plaintiff had a title to recover possession ; and 
even as against his own landlord, I should have thought that the plaintiff 
could have recovered possession. It is, I think, clear upon the authorities tl*at 
he could not have been ejected without reasonable notice, and then only at the 
end of the year— Bakranath Mandal v. Binodram Sen (1 B. L. R., F. B., 25) 
and Janoo Mundur v. Brijo Simjh (22 W. R., 54B). And unless his tenancy has 
been put an end to by this present litigation, it is still subsisting. 

This last point is the one upon which the doubt arises in consequence of 
a decision in Hem Chunder Ghose v. liadha Pershad Paleet (23 W. R., 440). 
There the learned Judges, whilst recognizing the right of the tenant to a 
reasonable notice to quit, expiring at the end of the year, seem nevertheless to 
consider that the institution of a suit is itself a sufficient demand of possession 
for the purpose of maintaining the suit, and that the tenant’s claim for a 
reasonable notice, expiring at the end of the year, will be satisfied by ^xing 
such a date for giving up x>ossession as will be fair towards himself. 

* Special Appeal No. 3205 of 1874, against a decree of the Officiating Subordinate Judge 
of /ilia Nuddea, dated the 22nd of September 1874, affirming a decree of the Munsifof 
Kustia, dated the 30th of May 1873. 
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If that be so, I do Dofe think the plaintiff in the present ease could recover 
poBBeaeion ; he would only be entitled to some compensation for having been 
^ejected too soon. 

But with very great defiance, 1 cannot bring myself to think that the 
decision I have referred to is correct. I do not see how the landlord, who has 
not determined tlie tenancy by a proper notice, can recover in e^effitmeot. 
Even in the case of a tenancy-at-will, it is necessary under English law that 
the will should be determined— Doad. Jacobs v. Philips (10 Q. B., 130), where 
it was argued that the will was determined by bringing the action, but the 
Court held that it was not so. Tlie case of a ryot whose tenancy can only be 
determined at the end of the year by a reasonable notice to quit is a much 
stronger one. 

It seems to me impossible to consider such a ryot otherwise than as a 
tenant from year to year. I do not say that the incidents of the tenancy are 
precisely the same as those of a yearly C148J tenancy in England. But I 
cajiDot think that the ryot can he ejected without a proper notice to quit. 

The case of Hern Chunder (ihose v. Badha Perskad Paleet (23 W. R., 440) 
is based upon the decision in Mahomed Rasid Khan Chowdhry v. Jadoo 
Mirdka (20 W. B., 401); bub I am strongly disposed to think that the learned 
Judges did not there intend to lay down any proposition of law at all. 1 think 
that decision only carries out a suggestion made by the Court for the benefit 
of the parties and in order to avoid further litigation. 

The question being one of great importance, I feel myself justified in 
referring to the Full Bench the question whether a ryot, whose tenancy can 
only be determined by a reasonable notice to quit, expiring at the end of the 
yean', can claim to have a suit brought against him by his landlord dismissed 
on the ground that he has had no such notice, or whether in such a case the 
Court ought to give a decree in favour of the landlord, fixing a date for giving 
up possession, which shall he fair towards the tenant. 

Babu Batna Churn Banerjee, for the Appellant, contended, that a ryot 
without either right of occupancy, or under-lease, was liable to he ejected by 
the landlord without a notioe to quit having been given. [MacpHERSON, J.— 
Reasonable notice is necessary— Bakranath Mandal v. Binodram Sen (1 B. L.R., 
F. B., 25).] The form in which the case is referred raises the question 
whether or not the bringing of an action is sufficient notice, but that question 
does not arise here. This suit is not by a landlord against a tenant, but by a 
tenant suing to be restored to possession. [Gabth, C. J. — If the tenant is 
enticed to notioe to quit, although he has been turned out, yet he has an 
interest in the land.] The suit, when it is instituted, is sufficient notice— 
Hem Chunder Ohose v. Badha Pershad Paleet (23 W. R., 440). The procedure 
required hy Beng. Act VITI, 1869, s. 53, does not contemplate a notioe to 
quit in the English sense. [Jackson, J. —Section 53 provides for execution of 
decrees.] Unless the tenant has a rigi^t of occupancy, he can have no protec¬ 
tion at dfi except that provided 11493 by the Act. [Gabth, C.J.—It must 
be taken for granted that a notice to quit must be given ; a reasonable notice at 
the md of the year— Mahomed Rasid Khan Chowdhry v. Jadoo Mirdka (30 
W. #., 401).] Notioe is not a question of right, it may be given for the sake cd 
oonvenienoe. When a landlord brings a suit, the only ground on vdiioh 
tenant can defeat the Undlord is by showing, by an under-lease or by right of 
ocMmpanoy, a right of possession in the land. The tenant can slanEn « 
sufficient time, an^ such time can be fixed by the Court, 
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Moulvie MurhamtA Hossein for the Eespondent, was not called upon. 

The Opinion of the Full Bench was delivered by • 

Oapth) C>J«—We are of opinion that, in the case of a I'yot of the class 
specified in the question referred to us,— i. c., a ryot whose tenancy can only 
be determined by a reasonable notice to quit expiring at the end of the year,- - 
the ryot can claim to have a suit for ejectment brought against him by his land¬ 
lord dismissed pn the ground that he has had no such notice. 

NOTES. 

C NOTICE TO QUIT - 

I. REASONABLE NOTICE REQUIRED- 

Rcasonable notice is required in the cast' of a yeiirly holding .—(1S7.S) t Ual., 339 ; (190-1) 
8C. VV. N., 774, 

II. WHAT IS REASONABLE NOTICE- 

This is a question of fact; not necessarily six months .—(1899) Cal., Vfil (case of 

Kor/a raiyat in Manbhum). 

Six months would be reasonable ;—(1897) 94 Cal., 790. 

Institution of the suit is no notice ;—(1901) 99 Csl., 903 ; (lUOOl (i C. W. N. 199. 

HI. WHEN NOTICE SHOULD EXPIRE — 

.\t the end of the year of tenancy ;—(1901) fi C. W. N., 09; Imt see (1889) 9 Cal., 48. 

lY. CASE OF TENANT HOLDING OYER- 

See as to this :—(1861) 7 Cal. 710. 

Y. OBJECTION WHEN TO BE PREFERRED- 

May be raised on second appeal;—(1878) 9 Mad., 340. 

Yl. OENBBAL— 

In (1907; 34 Gal., 516 F. B. : 11 C. W. N., 096 .5 C. L. J., -157 this case was referred to 
for the views held as regards hcritablihty of the non-occupancy raivati bolding.] 


[ 8 Cal. IM ] 

APPELLATE CIVIL. 

The J4th September, lH7(i 
Present: 

Sm Richard Garth, Kt., Chief Justice, and Mr. Justice K. C. Mitteb. 

Nathuni Mahton.Defendant 

versuH 

Manraj Mahton.Plaintiff.' 

Hindu Into —Mitakshara—Joint famUij—Snit by one twmher for a specific 

share. 

To a suit by one member of a Hindu joint family, living under the iVIilakshara law, for 
a specific share of the joint family property, all the member", of the family are iiecessary 
parties. 

This was a suit for recovery of possession of a two anna eight pie sliare "in 
certain immoveable property, 

* R a gnia. 1 - Appeal No. 96 of 1675, against a decree of Baboo Ram Pronaud, the Second 
Subordinate Judge of ZUla Patna, dated^the 8th of October 1874. 
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Cl JO] The plaint stated that the proi)erty in question was acquired by the 
plaintiff’s grandfather, who died leaving four sons, to whom the property des¬ 
cended in equal shards ; that the plaintiff’s father, the defendant Talawar, had 
two sons, and, on a private partition between them, Talawar took one-third of 
the four-anna share inherited by him, and his two sons each toOT a one-third 
share thereof; that in execution of a decree obtained by one Bhurrut Das, the 
right, title, and interest of Talawar w%s put up fur sale, and purchased by the 
plaintiff outof his self-acquired funds; that, subsequently, the defendant Natliuni, 
in execution of a decree, which he alleged he liad obtained against Talawar, 
advertised the property in dispute for sale as the property of Talawar, and, not¬ 
withstanding a claim thereto preferred by the plaintiff, the property was sold and 
purchased by thedefendautNathuni, who dispossessed the plaintiff. The plaintiff', 
accordingly, brought this suit, making Natbuni and Talawar defendants, for 
possession with rnesne profits of his original one-third share and the one-third, 
subsequently purchased b\ him. He alleged tliat the decree was obtained and 
the property brought to sale l]y the defendant Nathuni acting in collusion with 
Talawar, who had no power to alienate or encumber the property without 
legal necessity, which did not exist. 

The plea of the defendant Natliuni, upon which the case was decided in 
the High Court, was contained in the ^Ird paragraph of his written statement, 
and was to the following effect: -That the partition alleged b.\ the plaintiff had 
never taken place, the family being still joint, and that the suit for a portion 
of the joint family property was not. sustainable, all the members of the family 
not having been made parties. 

The lower Court, vvliilst holding tliat the family was still joint, upon the 
authority of Makaben Pnsad v. Itamyad Sniqk (12 B. L. K., 90), overruled 
the objection of the defendant as to the right of tlie plaintiff' to maintain the 
suit, and awarded him a decree for a one-anna tour pie share. The first defend¬ 
ant appealed to the High Court. The jdaintiff' objected by wa> of ci oss-appeal 
to the low'er Court's finding as to the familv being still joint. 

f 13'l3 ’baboo K ally Mohiin J)nss for the Aiipeliant. 

Baboo (Jhiouler Madhub (Jftmc (Mr. Sandt‘1 with him) for the Bespuiident. 

The Judgmeilt of tlie Court was deliveied by 

Garth, C. J. (who, after stating shortly the facts of the case and the 
finding of the lower Court, continued);—We think that, having regard to the 
evidence, the lower Court has rightly held that the family of the plaintiff' is 
still joint, and that there has been no partition of the family property as alleged 
in the plaint. 

That being so, it only remains for us to decide the f]uestioii of law raised 
by the defendant, viz., that the present suit is not maintainable, and should be 
dismissed upon that ground. ' 

4 

We think that this contention is well founded, and we find that the 
question has been settled by several authorities -liajaram Teivari v. Lackman 
Pershad (4 B. L. B., A. C., 118), Shao Churn Narain Sing v. Chukraree Pe7shad 
Narain Sing (15 W. E., 436), and Cheyt Narmn Sing v. Bunwaree Sing (23 
W. B.. 396) 

The decision referred to by the lower Court does not support the view 
which the Suliordinate Judge takes : in fact, .it rather supports the contrary 

i. . ' 
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view, liecause it decides that one out of several members of a joint Hindu 
family is entitled to recover the whole of the joint propeity in a suit in which 
all the members are parties. It does not decide, as has been erroneously 
supimsed by Jibe lower Court, that a sinjjle meinber of a joint Hindu family 
governed by The Mitakshara law can recover a fractional share of the family 
property, which would on partition fall to liis lot. Tliat decision further points 
out the mode in which the joint proi)ert> sliould be partitioned and the divided 
shares disposed of, but with that question wo are not concerned in this case. 

For tlie reasons given above, we think tlio plaintiff's suit should he dis¬ 
missed, upon the ground-that he, still being a member of a joint Hindu family, 
consisting of himself, his tld 23 father, and his brother, cannot maintain this 
suit for the recovery of a two-third share of a joint laniily property. 

Upon tills ground, the decree of the lower Court must he revcrsotl with 
costs. 

Appni l allonwd. 


[2 Cal. 1S2] 

FULL BENCH. 

Thr I ith Augmf, I Hid. 

* TresExNT : 

Sill KiCHARI) (iAHTH, Kt., CHIEF .JUSTICE, Mil. JUSTICE KEMH. 
Mr. Justice Jackson, Mr. Justice Macpherson and 
Mk. Justice Mahkry. 


Donohundhoo Cbowdhry.Defendant 

vrrHiiH 

Kristomonoe Dosseo.Plaintiff.' 


Hos judicata - .Id VIII ut s. ‘3 -Forma auH to rcc.ova\^same 

properly on different (iroaiuh. 

Ccrtniii pri>|H-rl\, origiii<illy boloiiRiii^' tij thf liiisbaitcl of thu plaintiif, WHh outjvovccl by 
hun bv d«fd of gift lo bn. daugbU’r, .ifU-f Jum iiiiimagc with tlic di'foiidaiit, hor stndhaii. 
Soaio yoars. after Iho daughter’s death, the pl.iiiittff brought .t suit to reeovt r the property, on 
tlu3 ground that the dr-ed of gift was a forger\, aiid that she wis entitled to the projMjrty lu; 
heiiess of her hushaiid , but hor suit was dismissed, the deed of gift being found to he genuine. 
Ill a suit subsequently brought to rcoovtr tlic saiiie property, on the ground that the plaiiitifF 
was heiress of her d.iughter. Jicid 1)> the majority of ,i Full Uonch (C. MtTH, C. J ., disnenliitg) 
that the suit was barred. 

This, case was referred by (Jarth, C. J,, and BlltCH, J., to a Full Bench 
in tlio following order of reference : - 

Garth, C. J.—In this case the plaintiff sues to establisb her right to certain 
laud as heiress of her daughter, the deceased wife of the defendant Deno- 
bundhoo, and the facts were as follows: — 

The property in question originally belonged to the plaintiti‘’s husband, and, 
some time after the mannage of their daughter, viz., in tlie year 1262 (1855), 
the plaintiff’s husband conveyed this property by deed of gift to the daughter 
as her stridhan. The [153] daughter died in the year 1268 (J861) and, some 

* Special Appeal No. 373 of IS75, against a decree of Baboo Obhoy Churn Roy, the 
Subordinate Judge of Zilla Bungporo, dated the 4th of December 1874. reversiog a decree of 
Baboo Motboora Lall Roy, the Munsif of Badiakhalee, dated the I9th of March 1874. 
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eight years after her death, the plaintiff claimed and brought a suit to recover 
this property, upon the ground that the deed of gift was a forgery, and that she 
was entitled to the property as heiress to her husband. In that suit it was 
decided, that the deed of gift was genuine and valid, and consequently the 
plaintiff’s suit was dismissed. The plaintiff then brought the present suit, 
claiming the property as heiress of her daughter, and the answer which the 
defendant makes to her claim is two-fold : 1st, that she is estopped or otherwise 
legally prevented from bringing tins suit by the judgment in the former suit, 
inasmuch as she is seeking to recover the self-same property, although by a 
different right, which she claimed in the former suit: and 2nd, that, iinder the 
circumstances, the defendant, as the liusband of the plaintiff’s daughter, is 
entitled to the property as the heir of his deceased wife, and that the plaintiff 
has no claim to it as heiress to her daughter. 

Upon both these points, there are conflicting decisions in this Court. 

As regards the first point, the case of Nufiir Chunder Pal Chotodhry v. 
Luckheo MoJiCii Dahcc (9 W. R., 300) decides, that a party who brings a suit to 
recover land under one title, and is defeated, is barred from recovering that 
same land in another suit, though by a difl'erent title: and the case of Aughore 
Nath Ghosal v. Hoop Ghand Mmuhil (13 W. R., 97) appears to decide that, 
under somewhat similar circumstances, a party may lying a second suit, though 
defeated in the first, if he claims by a different title. 

As regards the second point, the case of Jitdoonaih Sirca) v. liussunl 
Coomar Hoy Chotodhry (11 B. L. R., 286, at p. 287) decided, that the daughter's 
husband was entitled as liis wife’s heir to succeed to her stridlian in prefer¬ 
ence to her brother or mother, and in the same case on review (11 B. L. R., 
295) it was held by two other learned .Judges, that the mother, and not the 
husband, is the prefei*ential heir. 

im The following questions, tiiorefore, arc referred to a Full Bench for 
decision : ^ 

1. Whether a plaiiititt, who has brought a suit to recover property uiwn 
the strength of one title, and has been defeated in that suit, can bring a suit to 
recover the same property upon the strength of another title, of which he might 
have availed himself at the time the former suit was brought, hut which ho did 
flot set up in the plaint then filed ? 

2. Whether, under the Hindu law of the Bengal school, a husband is the 
preferential heir to the stridhan of his wife given to her after marriage by her 
father, such wife dying without issue, and having a mother her surviving ? (The 
point raised by this question was abandoned by the appellant in argument.) 

Baboo Bhnggobutty Churn Ghcse, for the Appellant, contended that the 
plaintiff had lost her right by any title, existing at the time of the institution 
of the first suit, which was not then urged— Shih Shilnkur Neogy v. Huro 
Soonduree Ooopta (13 W. R., 209). She was bound to disclose her titles at 
once ; the cause of action is a very different thing to the title— Brcgo Lall Boy 
v. Khettur Nath Mitter (12 W. R.. 55); see also Aunungo Mohun Deb Boy v. 
Unnoda Dossec (17 W. R., 351). A plaintiff is debarred from suing to recover 
possession of land claiming it as a part of a talook, after having previously sued 
unsuccessfully to recover possession of the same land claiming it as a towfir (or 
excess)— Umatara Debiv. Krishna Kamini Dasi (2 B. L.' B., A. 0., 102), the 
judgment in which case was upheld by the Brivy Council (11 B. L. R., 158). 
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[Garth, C. J.—In that case the claim was as a talookdar in both suits, and 
the evidence in both exactly the same, so that it was not on two titles that the 
suits were brought.] In each case the character of thelfend had to be proved. 
The fact of the plaintiff in that suit being kept out of possession gav'e a cause 
of action in Tboth suits. The cause of action here was the alleged wrongful 
withholding of the land. A plaintiff is bound to include in his suit all the 
existing grounds [1693 against the validity of a sale, and is not allowed to bring 
a second suit to show additional grounds -Abhiram Dosh v. iSriram Doss (3 
B. L. R., A, C., 421). [Garth, C. .J. — In all these ca^es it has been taken that 
the title is no part of the cause of action. [ do not agree witli that.] A suit, 
claiming property by a title on inheritance, is barred Ijy ss. 2 and 7, Civ'i 
Procedure Code,"' where a claim on a title derived by gift lias been already 
adjudicated— Dudsar Bibecv.Shakir BnrktnnJaz (13 W.K., 16H). [Garth, C.J.— 
It seems to me that in a country like this, whore, as in tlio mofussil, good 
advice may not be always available, a person may not claim a property in tlic 
proper manner.] 


BalKJo (irija Simkor Mozoomdar for the Respondent. -Tlio jdaintiff could 
not liave raised the alternative claim in the first suit: the claims would have 
been contradictory. [Jackson, J.~It might liave lioon made in the lower 
Court, though perhaps not in special appeal.] The cause of action is not the same 
in both suits; in the first suit it accru^ when the husband died; in the second, 
when the daughter died. The right to the property accrued at different times, 
although the daughter had died before the institution of the first suit. The 
rule of law applicable to the defence of rps jiidicaia in bar of a suit is not only 
when the same property or subject of demand is in dispute ; but it must also 
appear that the identical question of right or title had been m jwhcw — 
Chinniya Miidali v. Vmkatiwliella Pillai (3 Mad. H. C. Rep., 320). It is not 
compulsory on the plaintiff to join all his causes of action in one suit—s. 8, 
Civil Procedure Code. I claim on deed of gift having been defeated, does not 
estop a claim of inheritance— Jiiqdissori'i' Debea v. KaUu'chnnder Lahoree (S.l), 
A., 1855, 446). It is a mistake to suppose tliat s. 2, Act VIII of 1859, applies 
to the present suit. The land sued for may be the same, but there is no identity 
of cause of action in the two suits. \ suit to recover rent against a tenant, 
and a suit to j-ecover possession against the same tenant as a trespasser, are not 
for the same cause of action- -Kadir Buksh v. Gokim A ii (9 W. R., 90): nor is a 
suit OMl to enhance rent on the same cause of action as one to recover atTeors 
of rent— Soorasnondrrec, Dahea v Gohim Ally (15 B. L. K., 125, note). 


*[8cc. a.—Tilt) UiviJ Cnurtr. shall ijot take coguiztinco ol any 
Unless suits previously suit broufrht on a uau.se of action which shall have been heard 
hoard and detorniinod. and determined hy a Court of coinpctciil jurisdiction in a former 

suit between the same parties or between partie-s under whom 
they claim. 

^ See. 7 ; —Kvcr\ suit shall iuclnde the whole of the claim 

Suit to include the whole arising out of the cause, of action, but a plaintiff may relinquish 
claim. Belinquishmeiit of any portion of his claim in order to bring the suit within the 
part of claim. jurisdiction of any Court. If a plaintiff relinquish or omit to 

sue for any portion of his claim, a suit for the portion so relin¬ 
quished or omitted, shall not afterwards be entertained.] 


Joinder of causes of 
action in the same suit. 


ttSoc 8;—Causes of action by and against the same parties, 
and cognizable by the same Court, may be joined in the same 
suit, provided the entire claim in respect of the amount or value 
of the property in suit do not exceed the jurisdiotion of such 
Court .J 
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The following caMs were also cited and distinguished ;— Soorjomonee Dayee 
V. Saddanufid Mohapdtkr (12 B. L. B., 304), Wommtara Debia v. Untwpoorna 
Dasxee (11 B. L. R.. fSy), Snmut Rajah Moottoo Vijaya Raganadha Rodha 
Gooroo Sammy Periya Odayn Tatter v. Katama Natchiar (11 Moore’s I.A., 60). 

Baboo BhiujqobuUy Churn Ghosc in reply. —The case of Chinntya Mudali 
V. VenkatachelLa Pillai (3 Mad. H. Q. Rep., 320) is disposed of by -Kashec 
Kishorc Roy Chowdhry v Kristo Ckiuuler Sandyal Chowdhuj (22 W. R., 464). 

• 

The following Opinions were delivered by the Full Bench:— 

Garth, C. J. —In tliis case 1 have tliu misfortune to differ in opinion from 
my learned colleagues. The quostion which wo have to decide is, whether the 
plaintiff in this suit is barred ])y the judgment in a former suit, it is said that 
she is so barred by the second section of the Civil Procedure Code, which enacts, 
“ that the Civil Courts shall not take cognizance of any suit brought on a ‘ cause 
of action' which lias been heard and determined by a Court of competent 
jurisdiction, in a former suit between tlie same parties.” 

Is then the “ cause of action ” in the present suit the same cause of action 
which was adjudicated upon in the former suit This doiJonds upon what is 
meant by the words “cause of action,” and I believe it has never been seriously 
doubted, either hero or in Bngland, that the true meaning of that expression is 
not the claim itself, as for ii’stance, the money, oi' goods, or land, which the 
plaintiff seeks to recover, but the grounds upon which that claim is founded. 

I For authorities upon this point in Bngland, see Jackson v. SpiUal (L. R., 6 C. P., 
542), Durham v. Spcncc (L. R., 6 M\ch. 46), and the cast)s cited in Day’s Common 
Law Procedure .lets, 17 and following |)ages. It seems cloai' from other 
sections of the Civil Procedure Code, that this is the sense in which the 
framers of that .let intended to use the (dirastj. The 7th Cf573 section 
of the Code enacts, that “every suit shall include the whole of the claim 
arising out of the cause of action," treating the claim as one thing, and 
the cause of action as 'inother, and oliviously meaning this --that if, for 
example, the plaintiff’s claim is Rs. .^>00 founded upon a bond (the Rs. 600 
being his claim, and the bond and breach of the condition of the bond 
being his cause of action) he shall nut divide his claim, and sue for part of the 
Rs. 600 in one suit, and for i)art in another. ,-\nd s ) in the case of land, if a 
man claims an estate uijon the ground that he is heir to his father (the estate 
* l)eing his claim, and his title by inlieritance being his cause of action), he is 
not to be allowed to claim a portion of that estate in one suit, and the remainder 
in another suit. 

If then the true moaning of the words “ cause of action ” is the ground 
upon which the jdaintiff’s suit is founded in each particular case, it will bo 
found that the rule which is laid down in s. 2 of the Civil Procedure Code is 
really the same (so far as plaintiffs are concerned), and has the same force and 
effect as the rule of " res judicata,” as it has always been recognized and acted 
upon in England and in other countries in Buro])o where the civil law obtains. 

According to that rule, in order to make an adjudication in one suit a 
bar to a plaintiff’s proceeding in another, it must be shown : Isf, that the 
parties in both suits are the same ; 2ndly, that the thing sought to be re¬ 
covered is the same ; Srdly, that the grounds upon which the claim is founded 
are the same ; and iihly, that the character in which the parties sue or are 
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sued is the same. Tlu^ is the law established in England by a long current of 
authorities, which will be found collected in the notes to Ths Diichess of 
Kifigston's case (2 Rmith’s Li. C., 690, et setj.) and in 2*Phillips on Evidence, 
16th and following pages. 

The rule of civil law to the same effect, adopted gon(M‘ally by the English 
as .well as the Civil Courts, is tfnis stated by Vinnius, whom Lord Chancellor 
WESypUKY quotes in the case of Hunters. Stewart, 31 L. J., Cli., 34€>, (to which 
1 shall presently refer) as being tlie best exposition of the civil law upon the 
subject. 

[188] “ Kxce.pim re.i judmitte non aliter Aqenti ohstat, <iuavi si mdem 
(jKiestio niter enstfem }je.rsonas re.voce.ttir. Hrufve., Un tlennnn iioret, si omnia sini 
eade.m, idem coriius, eadem quantitas, idcnijns, eadem causa /leteiidi, eadenunie, 
conditio personal urn.” It is not enougii that tlio parties and the subject of the 
suit should 1)0 the same, hut also tliat the ground or riglit upon which the 
plaintiff ’s claim is founded should also he substantially the same. By using 
the word " substantially,” 1 desire to exclude the supposition that a plaintiff’ 
may evade the a])plication of the rule, merely b> \'ar,ving his form of pleading, 
or by describing the subject-matte*- of Ins suit, or expressing his rights, in 
dirt'erent language. If the self-same ({uestion of right or cause <)t action has 
been in substance heard and decifled between the same parties, no matter 
what the form or language of the jiloadings may be, tlie decision is conclusive 
between them, ft is especially necessary to bear this last consideration 
in mind, because 1 believe it -wiil he found that much ajiparent contrariety of 
opinion in the authorities may bo explained by a careful attention to this point. 

Let us now' proceed to examine the facts of the jirosent case. 

In the first suit the plaintiff' (a widow') sued to recover certain land which 
once belonged to her husband, ujion the ground that she was his heir. She 
and her husband had had one child only, a daughter, wlio w'as rlead, and that 
daughter’s husband was tlie defendant in the suit: and he claimoil the property- 
on the ground that the plaintiff’s husband liarl, in his lifetime, after the 
daughter’s marriage, conveyed it by deed to the daughter, and that he, the 
defendant, was the daughter’s heir. The plaintiff’s case was that the deed 
under which the defendant claimed was a forgery ; and the sole question raised 
and determined in that case was as to the validity of this deed. The deed was 
found to be genuine, and the plaintiff ’s suit was consequently dismissed. * 

The plaintiff then brought the present suit, founded upon the fact that 
the deed, having been held valid, passed the jiropcrty to the daughter, and that 
she (the plaintiff), and not the defendant, w'as her daughter’s heir. Whether 
or no she was right in this, deiKJiided upon a doubtful question of Hindu law, 
[1893 which was decided differently by two different Benches of the High 
Court : Nouman and Lot’H, JJ., deciding first that the daughter’s husband was 
the heir : and LouiS JaCKHON and MiTTEH, JJ., deciding on review that the 
mother was the daughter’s heir. It should be specially noted that this question, 
upon which the merits of the second suit entirely depended, was never raised 
in the first suit. The first suit was to establish the plaintiff’s title as heir to 
her husband, by invalidating the conveyance to the daughter. The second suit 
was to establish the plaintiff’s title as heir to her daughter through the medium 
of that very deed. It should also be noted, and it will be found extremely 
important, when we come to examine presently the decisions of the Privy 
Council, that in these cases the plaintiff had never been in possession of the 
land in dispute, and that, consequently, she was not suing for any dispossession 
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by the defendant. She was seeking to estabish her title to land which she 
had never possessed, and consequently she was bound, as I conceive, and 
as I shall explain more at length presently, to state in her plaint what her 
title was. 

It is obvious that the only question raised in the second suit was not 
(in the words of s. 2) heard or determined in the first suit, and that if, under 
the.sc circumstances, we are compelled to decide this case in the defendant’s 
favour, we shall be depriving the plaintiff of wiiat is manifestly her right. Still, 
if law and authority oblige us so to decide, we are of course bound by law and 
authority whatever may he the right of the parties in this particular suit. 

The defendant contends, as I understand, that the cause of action in both 
cases was tiie same, because botii suits wore to recover tlie same land, of which 
the defendant was alleged to be in wrongful possession, and that the fact of the 
plaintiff in the one suit claiming under a totally different title from that on 
which slie relied in tlie other suit makes no difference. The justice of this 
contention seems to me to depend upon the question which 1 have already 
discussed, vi;:., what the cause of action really was, and whether the statement 
of the plaintiff’s title in each suit formed a material part of her cause of action. 

[160] The solution of tliis question will, 1 think, be materially assisted by 
a reference to the 26tii section of the Civil Procedure Code, which directs what 
statements the plaint shall contain. It is to contain the relief sought for, 
the subject of the claim, and the cause of action (here again treating the 
cause of action as a different thing from the claim), and then, in the instance 
given under paragraph 4 of the same section it is said : “ If the suit be for an 
estate, that plaint should ask for possession of the estate, of which the plaintiff 

was dispossessed by the defendant, on the-day of-ortowhicli the plaintiff 

became entitled by inlieritance or gift, or purchase or otherwise, as the case 
may be, on or about the-day of— 

These instances or examples will be found to comprise two distinct classes 
of suits: those which might be the subject of an action of trespass in 

England, where the plaintiff had been once in possession and has since been 
wrongfully dispossessed by the defendant, and in which it is unnecessary to 
state specifically in tlie plaint the nature of the plaintiff’s title, because his 
pbssesBory right is sufficient to enable him to maintain the suit; and 2ndly, 
cases where the plaintiff' never has been in possession, and where consequently 
he cannot rely upon his possessory right, but must state the grounds or title 
upon which his claim is founded, as by purchase, or by gift, or by inheritance, 
as the case may be. In these cases, a plaintiff could not have sued in trespass 
in England, nor could he have relied upon his possessory title, because he 
never liad a possession [see Litchfield v. Beady (5 Exch., 939), Turner v. 
Cameron'it Steam Coal Company (5 Exch., 932), and the cases cited in BuUen 
and Leake, 359J, and consequently the Code requires, as I read it, that in these 
oases the plaintiff shall state what his ground of claim is, and that ground of 
claim, whether it be by right of inheritance or purchase, or otherwise, forms 
his cause of action, and is a material portion of the plaint. It seems difficult 
to explain the 26th section of the Code and the examples which are given in 
any other way. 

Ci8i3 In this case, therefore, the plaintiff, never having been in posses¬ 
sion of the land in question, was bound to state her ground of claim to it, and 
she did so in the first suit by claiming as heir to her husband. Having made 
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her olaitn on this grSiind, if at the trial she had proceeded upon some other 
ground, as, for instance that she had purchased the estai;^ from a stranger, the 
Court, in my opinion, ought to have refused to hear Jier upon it, because she 
would then have been proceeding upon a cause of action materially different 
fr^ that disclosed in the plaint, and which the defendant did not come to trial 
prepared to contest. If, therefore, the plaintiff’s title as heir to her husband 
was her cause of action in the first suit, how can it possibly be said that the 
second suit, which was founded on an entirely different title, vi;:., as heir to 
his daughter, upon a different state of facts, was upon the same cause of action 
as the first. 

But then it is further argued by the defendant, that if the cause of action 
in the second suit was not included in the first, it ought to have boon ; and 
that the plaintiff was bound to bring forward in her plaint any ground or title 
upon which she could possibly have claimed the property at tlie date of the. first 
suit. My answer to this contention is, that there is no law' that 1 know of which 
obliges the plaintiff to do this; an^ that, in the absence of any such law, the 
Court has no right or power to impose such an obligation upon a suitor. 

The 2nd section of the Civil Procedure Code does not lay down any rule 
of the kind, unless indeed the words “ cause of action ” are intended to have a 
very different meaning from that which I attribute to them. If in every case 
where land is sought to be recovered, the cause of action is merely tliat the 
plaintiff is entitled to possession (no matter by w’hat right he claims, or whether 
he over has or has not been previously in possession of it), the defendant’s 
contention may be right. But then it is difficult to see why the 26th section 
of the Civil Procedure Code should require the plaintiff to state his title or 
ground of claim in his plaint. The examples given in section 26 would seem 
in that case to be only misleading and superfluous. 

tiea] I have already explained that such is not my view of the section : 
and if it were the true one', I can see that, in very many instances, it might he 
productive of great injustice and inconvenience. Suppose, for example, that .1 
sues X to recover land, upon the ground that it belonged to B, and that he, A, 
is B’s son and heir. The answer of X is, that A is not the legitimate son of B, 
and A is defeated upon that ground. A then brings another suit against X, in 
which he claims a portion of the same property, setting up a will of B, by 
which he divided the property in equal shares to his two illegitimate children,"! 
claiming to be one of those children. The defence is, that A is barred by the 
adjudication in the former suit. Now', if A was bound to bring forward in the 
first suit every ground of claim which he had to any part of the property in 
question, then no doubt he would be barred in the second suit. But surely it 
would be highly unjust and inconvenient that he should be obliged to set U]> in 
one and the same suit two distinctly conflicting claims. The first suit being 
founded on the contention that he w'as A’s legitimate son, his evidence in that 
suit would, of course, be directed to that contention. If he were to be com¬ 
pelled in that same suit to bring forward his other claim, and to show by 
other evidence that he was the illegitimate son mentioned in the will, it is 
obvious that he would be placed in a most difficult and unfair position. Again 
take another instance: A brings a suit for land against X, claiming as heir to 
his father. He is defeated on the ground that the property was his uncle’s, 
and not his father’s. At the time this suit was brought, his uncle was in fact 
dead, though A did not know it. He then brings a suit against X, as heir to 
his uncle. Is the previous adjudication a bar ? If the cause of action in both 
actions is that A is entitled to the land, no matter how or why, A is, no doubt, 
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barred, beoaudelihe second section makes no exception in favour of persons who 
are not aware of their fights, and Courts of law have no power to import such 
an exception into the section. If the cause of action in the second suit is 
really the same as in the first, it is no less the same because the plaintiff when 
he brought the first suit was not aware of the other title upon which he relj^ 
in his second suit. The section says nothing either as to the plaintiff’s know- 
[103} ledge of his rights, or as to the time when those rights accrued, and, 
therefore, if the defendant’s contention is correct, a man who has once brought 
his suit to recover an estate and failed, has exhausted his whole cause of action 
in respect of that estate, not only all his grounds of claim which he may then 
have, and of which he may not be aware, but also, if the argument of the defend* 
ant is right, every other ground of claim to which he may become entitled in 
the future. It is impossible, as it seems to me, that this can be the real meaning 
of the section. 

1 now come to deal with the authorities ; and I am aware of course that not 
only in this Court, but in the other High Courts of this country, the question 
now under consideration has been frequently discussed, and that there are con¬ 
flicting decisions upon it. So far as this Court is concerned, 1 consider that 
those decisions are now under review, and, therefore, with great respect for the 
authors of them, I shall abstain from noticing more than one or two cases ; but 
I will refer to some other high authorities, which 1 consider particularly deserving 
of attention ; and more esi)ecially, to certain judgments in the Privy Council, 
which it is said compel us in this instance to decide in favour of the defendant. 


The first case to which I shall refer is Chinniya Mitdali v, Vcnkatachella 
Pillai (3 Mad. H. C. Rep., 320). 


In that case the plaintiff sued to set aside the sale of a village which had 
been made by his grandfather [so far as concerned his (the plaintiff’s) share in 
that village], upon the ground that the grandfather had made the sale without 
his (the plaintiff’s) consent, and not for any family purposes. One answer to 
this claim was, that the plaintiff' was barred by a previous adjudication in another 
suit. Two other suits had in fact been brought some years before ; the first by 
the plaintiff's father against the father of the defendant, to set aside the same 
(irod, upon the ground that the grandfather, when he made it, was imbecile, 
and that the sale was without the plaintiff’s father’s consent. This suit was 
decided against the then plaintiff on the ground that the grandfather, when he 
made the deed, was not imljecile.Cl 64] and the Judge distinctly refused to decide 
the case upon any other ground. In 1862 the plaintiff again sued the defendant 
on the same ground as his father had proceeded, and that suit was dismissed, 
because it was reti judicata. It was then contended that the third suit was 
founded on an entirely different caxise of action, not heard or adjudicated upon 
in either of the former suits, inasmuch as it impugned the validity of the deed, 
not on account of the imbecility of the grandfather, but on the ground that the 
sale was without the plaintiff’s consent and not for family purposes: and the 
Court (Scotland, C. J.. and Holloway, J.) were of that opinion. They held, 
that although the Judge in the first of the former suits might have adjudicated 
upon the subject of the third suit, he advisedly and distinctly refused to do so, 
consequently that the cause of action in the third suit had not been heard 
or adjudicated upon in the first. A very learned judgment was delivered by 
Scotland, 0. J., and Holloway, J., in that case, in which the principles of the 
law, and ospecii^y of the civil law upon the subject, are very clearly explained. 
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Another well-koibwn ease in England to the same eifeoif w»g decided by 
Lord Chancellor WestbuBY in the year 1868 —Hunter v. Stewart (31 L, J., Ch., 
346). In that case the plaintiff had filed a bill in the Sifpreme Court oi Sydney 
in the year 1843, claiming to be admitted as a shareholder in a Loan and Banking 
Company upon certain grounds set forth in the bill, and this suit was decided 
against him. He subsequently filed his bill in England to obtain similar relief, 
but his claim was founded upon different grounds and equities from those upon 
which he relied in his former suit, although he might, if ho had pleased, have 
relied upon them in that suit. The Lord Chancellor.held notwithstanding that 
the suit was not barred. His Lordship says:—“ It is indeed true, that the case 
made by the second bill must be taken to have l)den known to the plaintiff at 
the time of the institution of the first, and might have been then brouglit forward ; 
and it may be said, therefore, that it ought not now to be entertained ; but I 
find no authority for this [169] position in civil suits, and no case was cited 
at the bar, nor have I been able to find any in which a decree of dismissal of 
a former bill has been treated as a bar to a new suit, asking the same relief, but 
stating a different case, giving rise to a different equity.” That case has 
never, as far as I know, been overruled, and it is, undoubtedly, a very strong 
authority in favour of the present plaintifi'. 


I now come to the cases in the Privy Council, which are said to be at 
variance with the plaintiff's contention. The first of these is Srimut Bajah 
Moottoo Vijaya Ba^ganada Bodha Oonroo v. Katama Nalchtar (11 Moore’s I. A., 
50). In that case suits had been brought in the year 1832 to recover possession 
of a zemindary, and one of the principal questions was, whether the zemindary 
was a divided or an undivided estate ; one of the parties (.4) claimed under an 
alleged will of the zemindar last seized. The Courts in this country decided 
against the validity of the will, and, upon appeal to the Privy Council in 1844, 
their Lordships considered that the question whether the property was a divided 
or undivided estate was a very important one, and had not been properly tried ; 
they, therefore, ’remitted the case to India, giving liberty to the parties 
to bring a fresh suit for the purpose of trying that question. Fresh suits 
were, accordingly, brought in this country, and in those suits A again 
claimed the zemindary under the alleged will made by the late zemindar ; 
though at the trial he rested his case rather on the ground of the property being 
undivided than upon his claim under the will. Upon this suit being appealed 
to the Privy Council, A’s Counsel distinctly and advisedly gave up all claim 
under the will, admitting that he did not intend to treat it as a will at all, and 
resting his case entirely upon other grounds. A, being defeated in these suits, 
instituted a fresh suit in this country for the purpose of establishing the validity 
of the very will upon which he had founded his claim in both the two former 
suits, and which he had afterwards expressly renounced by his Counsel in the 
second suit; and the Courts here held that he was barred by the judgment 
[lael in the former suit from making this fresh claim. He then appealed to 
the Privy Council in 1866, and their Lordships decided that as in the former 
suit the plaintiff had distinctly put forward his claim upon the will, and then 
abandoned it, the abandonment must be considered as conclusively binding 
upon him, as if tlie Court had actually decided against the validity of the will 
and that in attempting again to enforce his claim under the will he was 
proceeding to enforce a cause of action which had already been put forward in 
a former suit and disposed of. There is nothing in that decision, as it seems 
to me, which conflicts in any way with the opinion which I entertain in the pre¬ 
sent case. The will upon which the plaintiff’s suit was founded had been made 
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the actual subject of claim in the previous suit, and it was no leas adjudicated 
uix^n in that suit, because the plaintiff by liis Counsel chose to renounce it. 

Then comes the very important case of Woomatara Dehia v. Unnopoorn<i 
Dassec (11 B. L. E., 158). In that case certain disputes had arisen in this 
country between the plaintiff and other persons on the dne hand, and the 
defendants on the other, as to the boundaries of certain parcels of lands ; and 
these disputes became the subject of proceedings (Ist) before the Deputy 
Collector, (2nd) before the Superintendent of Surveys, and lastly, before the 
Revenue Commissioner, who made an order as to the boundaries, which, as 
the plaintiff contended, deprived her of upwards of 3,000 bighas of land, to 
which she was entitled. The defendants, accoidingly, took possession of this 
land from tlie plaintiff, and the plaintiff then brought a regular suit against the 
defendants to recover it back, alleging that they^'^had dispossessed her of the 
property. In that suit she described the land of which she had thus been 
dispossessed as toiufir land, and upon the suit being tried the plaintiff was 
defeated. She then brought another suit to recovef the self-same land from the 
defendants, alleging a dispossession precisely as before, but describing the land in 
her plaint as belonging to her ancient talook. The Principal Sudder Ameen upon 
[1673 the trial came to the conclusion that the plaintiff was making in substance 
precisely the same claim as she had mode in the former suit, and considered 
that she was, therefore, barred. The plaintiff then appealed to the High Court, 
and the appeal was heard by PHEARand Hobhouse, JJ., who dismissed it upon 
the same ground (2. B. L. R., A. C., 102). Phear, J.,in his judgment says ;— 
“ In both suits they sought to recover from the defendants the same land, on 
the ground that it was wrongfully held from her by the defendants; and the 
wrong-doing of the defendants was in the one suit the same act or series of 
acts as in the other." The case then came on before the Privy Council, and 
was heard in 1872, when their Lordships affirmed the decision of this Court, 
considering that the case was barred by s. 2 of the Civil Procedure Code. It 
was argued in that case, that the plaintiff, in the first suit, made her claim 
upon an entirely different title from that which she pul; forward in the 
second suit; but their Lordships’ judgment, as I understand it, distinctly 
proceeds upon the ground that the cause of action in that case had nothing to 
do with title: that she was in fact setting up precisely the same right in the 
one case as in the other, and that the allegation of diversity of title was 
merely a shift for the purpose of endeavouring to try the same question over 
again under another phase. Their Lordships say :—" The first question which 
occurs to their Lordships (upon s. 2 of the Civil Proctjdure Code) is, what is 
meant by the ‘ cause of action and, in the present case, they are clearly of 
opinion t^hat the cause of action in both suits was the dispossession of the 
appellant by the fixing of the boundary which is now complained of, and the 
other proceedings which culminated in the decision of the Judge in the Act IV 
case." Their Lordships then go on to say :—“ Nor does it appear to their 
Lordships necessary to decide whether, in some of the cases put by Mr. Doyne 
(the Counsel for the plaintiff), where the party was suing entirely under a new 
and different title, such a distinction as he contended for might not be taken; 
because here it seems clear to their Lordships that the [l68j matter in dispute 
throughout was the title of the talookdar of this talook to the land in question, 
and the possession which she had thereby acquired ; and it is perfectly clear 
upon the proceedings in the earlier suit, that her right in any way to this land 
was capable of being therein determined. The Court in that suit seems almost 
to have considered that the title now- sued upon had been put forward, and 
could not prevail ; and that, if the talookdar had any title at all, it was by way 
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of Umfir. The Court o4> appeal, proceeding on the admiesion of the plaintiff 
that the whole of the originally settled talook was in her possession, and that 
all she had been dispossessed of was claimed by her only as toxvfir lands, dealt 
with that claim ; but it is perfectly clear that if the plaintiff had chosen to put 
forward the other title in the way that I have suggested, the Court could have 
dealt with the whole*question and considered it; that question being in point of 
fact a mere question of quantity and boundary, and whether the plaintiff was 
in any way entitled to recover the land sued for from the defendants, who are 
the defendants also in the present suit. ” • * 

I certainly do not understand from this judgment that their Lordships 
intended to lay down any rule such as is now contended for by the defendant. 
Indeed they appear to me to guard themselves most carefully against doing so. 
That case was precisely one of^hoae which I have already described, which 
might have been made the subject of an action of trespass in England, and in 
which it would have been quite suflicient for the plaintiff, under cl. 4, s. 26 of 
the Civil Procedure Code, t<fhave merely alleged in her plaint that she had 
been dispossessed of her estate by the defendants, without stating how oi by what 
title she had acquired that estate. Having once been in possession, she was 
entitled to stand upon her possessory right, and to sue the defendants for a 
wrongful dispossession ; and their Lordships say expressly at the outset of their 
judgment, that they consider the plaintiff’s cause of action in that particular 
suit to have been her dispossession. That case, therefore, in my opinion, does 
not govern the present, which, as 1 have already explained, Cl29} comes under 
a different class of suits, in which the plaintiff could not rely upon her 
possessory right, but was bound to show by what other right or title she 
claimed the land in dispute. 

This is in fact one of those very cases, as it seems to me, in which the 
question to be tried was not dispossession but of substantive title, and which 
their Lordships in the Privy Council especially except from the operation of 
their judgment. It is true, that in one passage they appear to adopt the judg< 
ment of Pheah, J., in the High Court, and Pheah, .J., does undoubtedly use 
expressions apparently laying down the rule for which the defendant contends 
as applicable to all cases; but 1 consider that those expressions of Pheah, ,T., 
even though confirmed by the Privy Council, were extra-judicial, or at any rate 
can only be considered as an authority with refenmce to the particular case oi* 
class of cases which was then mb judicio. 

The only other authority which I think it necessary to notice, is that of 
Kashee Kzshore Boy Chowdhry v. Krinto Chuiuier Sandyal Chowdhry (22 W. R., 
464). The plaintiffs in that case had, in a former suit, laid claim to the 
land in dispute as being an accretion to an estate of theirs called Mouzah 
Rughoorampore. In that suit they were defeated ; and they then brought a 
second suit for the same land, describing it as an accretion to another estate 
called Mouzaii Lukhichur, and the Court (Sir R. CoucH, C. J., and AlNSLlE, 
J.), decided that the plaintiffs were barred. They considered that the case was 
not distinguishable from that in the Privy Council, Woomatara Delia v. 
Unnopooma Dassce (11 B. L. R., 158), to which I have just referred; and I 
perfectly agree with them. The plaintiffs in that suit were not relying upon a 
different title from that which they set up in their former suit. In both suits 
they claimed the land in question as an accretion to other land, which was 
their undisputed property, and whether they claimed it as an accretion to one 
estate or another, or to one village or another, or to one field or another, they 



3 Cal. 170 


DENOBOTfDHOO CHOWDBRt V. 


ware in each case claiming it as an accretion to land of which they were 
confessedly in possession. The difference between the two suits was merely 
matter of description, not of title. This case, there-[1703fore it seems to 
nae, is also clearly distinguishable from the present; and the main reason why 
I notice it is, that the learned Judges in that case appear to have misapprehended 
an important passage of the very excellent judgment 5f HoLLiiWAY, J., in 
Ckinniya Mitdali v. Venkatachella Pillai (3 Mad. H. G. Bep., 320), to which I 
have referred. Sir Bichard Couch apparently considers that HOILOWAY, J., 
was guilty of seme inconsistency in quoting as an authority in one passage a 
doctrine which he distinctly contradicts in another passage, whereas upon 
reference to the report, pp. 329 and 330, it will be found that HOLLOW AY, J., is 
there taking considerable pains to explain what he calls the untenable position 
which had been once held by certain of the civilian jurists, viz., that " every 
possible claim to a particular subject-matter ia»exhauBted by that claim having 
been once agitated.” HoIiLOWAY, 0., tlien quotes the texts which induced this 
misconception of the law ; and he points out the distinction which was always 
observed in actions m rtin (even during the* time when that “ untenable 
position ” was upheld by some jurists) between those cases where a plaintiff 
made his claim without specifying any ground upon which he made it, and 
other cases where his claim was found^ upon some particular title. In the 
first class of cases, he was barred by the judgment from bringing any other suit, 
in the last class he might always bring a new suit founded on a different title. 
Holloway, J., explains how this doctrine of the Roman law, which he shows to 
be untenable, disappeared m the time of Diocletian, alter the abolition of the 
order ol indices, and that since that time the accepted rule of the civil law has 
always been as he had previously described it in the earlier part of his judgment. 

As far as I can see, therefore, neither of the decisions in the Privy Council, 
nor the last authority to which 1 have alluded in this Court, militate in any 
degree against the view which I have taken of the present case. That view is 
supported, as it seems to me, not only by the provisions of the Civil Procedure 
Code itself, but by a long current of authorities iii England, and [17 ij by the 
rule of the civil law as laid down by the most eminent jurists. On the other 
band, the construction which some of my learned brothers are disposed to put 
upon the provisions of s. 2, and the review which they take of the law as laid 
down by the Privy Council, is not only, as I consider, at variance with the 
4iighest authorities, but I fear it will be productive in a large number of cases, 
as it undoubtedly must he in this, of groat injustice. 

The state of the law in India upon the subject of land tenures and inherit¬ 
ance is exceedingly difficult and complicated. It is quite impossible that the 
great mass of the people can properly comprehend its details; and it must 
constantly hapjien, that, until the diiferences between contending parties have 
been ventilated and discussed in a Court of law, the litigants themselves are 
entirely ignorant of what their legal rights and position may be. 1 do not 
believe that the Legislature of this country, nor the Lords of the Privy Council, 
in interpreting the language of the Legislature, ever intended to impose upon a 
people, who are for the most part uneducated and imperfectly advised, a more 
stringent rule upon this difficult subject than has obtained for centuries past in 
civilized Europe. 

I desire to add, that I make these observations with every respect for the 
views of my learned colleagues, and with sincere regret that there should be 
any difference of opinion amongst us upon such an important question. 
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Kemp, J.— This case has been referred by the Chief Justice and Mr. Justice 
Birch with the following question :— 

u 

Whether a plaintiff who has brought a suit to recover property upon the 
strength of one title, and has been defeated in that suit, can bring a suit to 
recover the same property upon the strength of another title, of w-hich he might 
have availed himself at the time the former suit was brought, but which he did 
not set up in the plaint then filed 

Another question was referred for our opinion, but .as it has been abandoned 
in argument on the part of the defendant apj)ellant, it is unnecessary to 
allude to it. 

[172] The plaintiff, respondent, sues as heiress of her daughter, Parbutty 
Dassee, claiming three jotes. It appears that the late .Anund Narain Sircar, 
the husband of tlie plaintiff, a few days after the marriage of his daughter 
Parbutty Dassee, with the defendant Denobundhoo, conveyed by deed of gift, 
dated the 18th of Bysakh, 1262 B. S., to his daughtei' the three jotes, the 
subject of the present suit. 1?he donee Parbutty died first, and then the donor, 
the aforesaid, Anund Narain Sircar. Ho left a widow, tlie plaintiff. It is allegeti 
in the plaint that, after the death of Anund Narain and his daughter, the three 
joites were held by Denobundhoo, the defendant, who sued for the recovery of 
the rents thereof. The plaintiff intervened, but was defeated in the rent-suit. 
She then sued some years--about eight years—after the succession ojiened out 
to her, alleging that tlie deed of gift was a forgery. That suit was for two out 
of the three jotes, omitting all claim to the third jote situated in Mouzah Door- 
gapore. In that suit it was held that the deed of gift was valid, and the 
plaintiff’s suit was dismissed. She brings the present suit within a few days 
of the period of limitation, dating from the death of her daughter Parbutty, 
claiming the three jotes as heiress to her daughter. 

The defendant Denobundhoo, the son-in-law, contends that the suit is 
barred under the statute of liniitation ; that it is barred under s. 2,of Act VIII 
of 1859, as also, with reference to jote No. 3 in Mouzah Doorgapore, under s. 7 of 
Act VIII of 1859, and on the merits, that he and his son by another marriage 
are, under the Hindu law, the preferential heirs to the estate of Parbutty Dassee. 

Both the lower Courts have lield that the suit of the plaintiff is in time, 
as it has been instituted within 12 years from the date of the death of Parbutty 
Dassee ; that it is not barred under s. 2 of Act VIII of 1859, or under s. 7 of 
the same Act, with reference to the claim for possession of the jote in Doorga- 
pore. On the meiits it was held that the plaintiff was the preferential 
heiress to her daughter’s stridhan. 

I am of opinion that the plaintiff’s suit is barred under s. 2 of Act VIII of 
1869. Her cause of action in her first suit, [173] and which obliged her to 
seek the aid of the Court, was that she alleged that she had been wrongfully 
deprived of possession of land which she was entitled to have. She had to 
make out a title to possession such as to prevail against the defendant. It is 
true that the title set up in the present suit is different from the title sec 
up in the former suit; but the cause of action is not, in my opinion, 
changed within the meaning of s. 2 of Act VIII of 1859. The title she now 
sues upon was a title which she could have set up in the first suit, as it is 
admitt^ that both her husband and her daughter were dead, and had been so 
for many years when she brought her first suit. If she omitted to put forward 
her strongest or any title then available to her and within her cognizance, “ so 
much the worse for her,” to use the words of Phear, J., in his decision in 
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Vmaiara Debia v. Krithna Kamini Dasi (2 B. L. E., A. 0., 102; S. 0., on appeal 
to P. 0., 11 B. L. B.,^158), which decision was affirmed by the Privy Ooanoil. 

As to the jote in Doorgapore, it seems clear that the plaintiff cannot, under 
the provisions of s. 7 of Act VIII of 1869, claim it in the present suit, having 
omitted to do so in her first suit. 

I would reverse the decision of the Subordinate Judge and decree the 
special appeal. 

JaokBOa, J, —In m,y opinion the plaintiff is concluded by the previous 
decision, on the authority of the Privy Council judgment in Woomatara Debia 
V. Onnopoorm Dassee (2 B. L. E., A. C., 102; S. C., on appeal to P, 0., 11 
B. L. E., 168}; but 1 should have been of the same opinion upon other grounds 
and independently of that authority. 

This case is not precisely analogous to any of those which have been 
referred to, and in my opinion there is, strictly speaking, no new title set up by 
the plaintiff constituting a new cause of action. In the first suit she claimed 
the property in question as heir of her deceased husband. Defendant's case 
was that it was not property left by the deceased iiusband, but had been given 
by him in his lifetime to his daughter, the defendant's wife, who at the time of 
bringing the suit was dead, and that [174] defendant held it, and was entitled 
to it as the heir of that daughter, his own wife. 

Under the procedure before Act VIII of 1859, the plaintiff, in the filing of 
an answer to this effect, would have been entitled to put in an application, and 
doubtless would have done so, if she had chosen to contest the point, to the 
effect that, assuming such gift, then the plaintiff, and not the defendant, was 
heir to the donee, and so entitled. And therefore the Court, I conceive, would 
have been bound to try as well the issue of fact us to the deed of gift, as also 
the further question whether, if the gift was true and valid, the defendant or 
the plaintiff was heir. 

Under the Code there is neither answer nor replication, but the parties 
may tender Issues upon a further allegation, written or oral, and in my opinion 
it was incumbent on the plaintiff, if she liad a claim as heir of her daughter, 
to ask for an adjudication of it upon the opposite claim l)eing set up by the 
defendant. 

The present suit, therefore, has for its purpose the raising of an issue 
\fhich was triable in the former suit, imt which the plaintiff then declined. 

In the Madras case [Srimut Bajah Mottoo, tCc., v. Kaiama Natchiar (11 
Moore's T. A., 50] decided by the Privy Council, the plaintiff, in a later suit 
for the same subject-matter, sought to rely upon a will which, by his counsel, he 
had formally and deliberately abandoned, and Lord WESTBtJBy, who as Lord 
Chancellor had decided Hunter v. Stewart (31 L. J., Ch., 346), which case 
had been referred to in the Court below, said, in delivering judgment 
" It is impossible that any such suit should be allowed to proceed. In the 
first place it is clear upon the former record, that the appellant had then the 
power of relying on that document as being a valid will. He in effect stated, 
or might have stated, his defence in the suits of 1866 in the alternative. 
He might first have insisted that it was an undivided property, and that 
thlrefore the plaintiff in those suits had no interest therein; and secondly, 
he might have pleaded, but if it shall turn out to be a divid«i property, 
[176] ^en my. title arises under this instrument, and I plead and rely on it as 
a valid decree in my favour. ” The alternative case for the plaintiff in this suit 
appears to me to present no greater difficulties than the suggested alternative 
plea for the defendant in the other. It is true that the argument wasstrmiger 
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against the plaintiff in that case than in the present, because their Lordships 
considered that there was a want of bona fides in the plaintiff, but that only 
contributed to the grounds of the decision, and was not the sole or the main 
ground. The judgment further lays it down that “when a plaintiff’ claims an 
estate, and the defendant being in possession resists tliat claim, lie is bound to 
resist it upon all the grounds that it is possible for him, according to his know¬ 
ledge, then to bring forward.’* And it seefns to me that the same principles 
would apply with equal force, and certainly with equal reason, to claimants in 
this country who are seeking to disturb posseesion. * Their Lordships say 
further on, “ the thing was in issue, and what was in issue must be taken to 
have been decided by the judgment.” Here if the heirship to the daughter was 
not in issue, it was only not so because the plaintiff would not recite the issue. 

In Hunter v. Stewart (31 L. J., Oh., 346), Lord WeSTBUBY said that he could 
find no authority for the doctrine that in civil suits a case, which was known 
to the plaintiff when he filed his first bill, could not be entertained as made by 
the second bill. But that is not the present case ; what we have now before 
us is a question raised by the opponent in the first suit, and not gainsaid then, 
for which no doubt there is an excellent reason, viz., that if the plaintiff had 
met it, he was pretty sure of an adverse decision at least in the lower Court. 
But a change in the view of the law upon any particular point taken by the 
highest tribunal in this country is of course no justification for bringing a suit 
which principle excludes. 

I think it unnecessary to enter here upon a discussion of what is meant by 
“ a cause of action which has been heard and determined, Ac.” But it may be 
observed that the term [1761 ‘ ' cause of action,” as cited in Indian Courts, is 
much older than the Civil Procedure Code, for it occurs in many parts of the 
first regular enactment touching the Civil Courts in Bengal, Regulation III of 
1793. 

I may also remark that the issues which exhaust what is termed (s. 141)^' 
the real question, in controversy between the i)arties, are drawn not so much 
from the plaint, as from the allegations, written or oral, made by them res¬ 
pectively ; and my impression, founded on much consideration of the several 
provisions of the Code, certainly is tlnxt the Legislature clearly intended 
the whole controversy between plaintiff and defendant upon the subject- 
matter, so far as their knowledge permitted, to he tried out and conclu¬ 
sively decided, subject only to appeal and review of judgment. As to the ’ 
judgment of the Privy Council in Woomatara Debiav. Unnopoorna Dassee (IJ 
B. L. B., 158), if I were satisfied that the decision of their Lordships really 
rested upon narrower grounds, I should not be much influenced by the terms of 
general concurrence in the judgment of Pheab, J. But 1 think justly, for the 
reasons stated by Mabkby, <T., in his judgment, which I had had the advantage of 
reading, that their Lordships really adopt the whole of PheaH, J.'s reasoning, 
and that their judgment could not otherwise have well been precisely what it 
was. 

Finally, 1 would say that it is extremely difficult to discover real injusticM 
or hardship in any of the supposed oases which are put, and, so far as that 
argument is entitled to any consideration, that the balance of public convenience 
is very much, in this country at least, in favour of a stringent rule. 

* CSec. 141:—At any time before the decision of the case, the 
Amendment of issues. CJourt may amend the issues or frame additional issues on such 
Additional issues. terms as to it shall seem fit, and all such amendments aa may 

be necessary for the purpose of determining the real question or 
oontroversy between the parties shall 4^ so made.] 
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I would dismias the present suit. 

Mapkby, J. —^'In this case one of the questions referred to us, and whioh 
we took time to consider, is, whether a plaintiff who has brought a suit to 
recover property upon the strength of one title can bring a second suit to recover 
the same property upon the strength of another title of which he might have 
availed himself at the time the former suit was brought, but whioh be did not 
set up in the plaint then Bled. 

[177] I think this question is concluded by authority. 

Phear, J., in the case of Umatara Delia v. Krishna Kamim Dasi (2 B, L. 
B., A. C., 102), dealing with a second suit brought to recover possession of 
property which the plaintiff had failed to recover in a former suit, saidi " it 
appears to me that her cause of action was in both suits the same. In both 
she (the plaintiff) sought to recover from the defendants the same land, on the 
ground that it was wrongfully withheld from her by them, and the’wrong-doing 
of the defendants was the same act or series of acts in the one case as La the 
other. It is true that the title to possession on which the plaintiff now relies 
is different from that which she set up in 1851. But I think the difference in 
the title put forward does not change the cause of action within the meaning of 
s. 2 of Act YIIl of 1859. The plaintiff’s cause of action, that which obliges her 
to seek the aid of the Court of Justice, is simply this, namely, that she is, as she 
alleges, wrongfully deprived by the defendants of the enjoyment by possession of 
certain lands whioh she is entitled to have. It is for her at the trial to make 
out such a title to possession as will prevail against the defendants. If she 
omits to put forward her strongest title, or her real title, so much the worse 
for her. The adjudication of the suit determines as between her and the defen¬ 
dants not only the matter of the particular title which she sets up, but the 
actual right to possession at the date of the plaint by whatever title it might be 
capable of being then supported.” This judgment was oonourred in by Sir 
Charles HoBHOUSE, the other Judge before whom the appeal to this Court in • 
that case was heard. 

These broad and general principles had not, I believe, been laid down in 
this country before. On the other hand, T believe I am justified in saying that 
in every country in Europe which has adopted the civil law, the matter was 
settled the other way. The French law on the subject will be foundf in Pothier, 

• Traite des Obligations, section 895, who gives the following example :—“ If I 
being the heir-at-law of the deceased [178] attacked his will as being not 
genuine or invalid, and on that ground I claim the inheritance, even should 1 
fail, that will not prevent me from claiming the inheritance on other grounds.” 
For the general modern views upon the subject I may refer to a work recently 
added to our library, Arndt’s Pandekten, section 116, note 6, where the matter 
is very clearly and concisely treated. It there appears that the doubt which 
has been recently started, whether a particular passage in the digest, upon 
which the practice of modern Europe in this matter is in part founded, has 
been correctly understood, has had no effect whatsoever in shaking the rule of 
law hitherto observed, namely, that in a suit brought to recover possession 
foond^ upon title, only that title which is put forward is adjudicate upon. 

All this ^as pointed out by HOLLOWAY, J., in the case of Chinniya Mvdali v. 
VmhaUt^helia Ptllai (3 Mad. H. C. Bep., 320), where that learned Judge 
expresses an opinion upon the general question precisely the opposite to that 

by two Judges of this Court in the case I have referr^ to. ^or 
therefore to the Privy Council case, to which, I.shail hereafter advert, the law 
in this country was not settled. 
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" In England, as is well known, the title to property is tried in a way 
wholly different from that in which it is usually tried in the oontinentid 
countries of Europe and in this country. Here, and in most other countries, 
the suit generally brought is a suit to recover possession founded upon title. In 
England the suit is either ejectment, which has a special and peculiar history 
of its own, or trespass; and there is no practical difficulty in trying separately 
as many titles as a man chooses to put forward. 

This being the general state of the law which, uix)n a matter of this kind, 
the Privy Council no doubt fully considered, their Lordships have, as it appears 
to me, thought fit deliberately to adopt as the law of tliis country what 
I may call the stricter of the two views whicli have been expressed 
in the Courts here. The case of Uvtatara Dchia v. Krishna Kamini 
C179] Dasi (2 B. L. R., A. C., 102), above referred to, was carried by the plaintiff 
on appeal to the Privy Council, and a decision was given, which, in my opinion, 
has settled the law. Their Lordships, after referring to tlie terms of the second 
section of Act VIII of 1859, say, “ the first question is what is meant by the 
‘ cause of action.’ And in the present case, they are clearly of opinion that the 
cause of action in both suits was the dispossession of tiie appellant.” It is 
there shown how that dispossession took jfface, but the title of the plaintiff is 
not anywhere alluded to as forming any part of the cause of action. In the 
subsequent part of the judgment, their Lordships expressly say that “ they 
entirely concur with the judgment delivered by Phear, J., in the High Court,” 
and they dismissed the appeal (II B. L. B., 158). 

The question has come before this Court once since this decision of the 
Privy Council was given, and in that case Sir BiCHARi) CouCH, referring to this 
decision and to another decision of the Privy Council in Srimut Eajah Mootioo 
Vijia Baghanada v. Katarm Eatchiar (11 Moore’s I. A., 60), (but which does 
not appear to mo to be so applicable), says that the plaintiffs in the case beiote 
him “ having the means in the former suit of proving the title by accretion to 
Rughoorampore, or by accretion to Lukhedea, or by accretion to both, they are 
barred by the judgment in that suit, and cannot bring another setting up a title 
by accretion to Lukhedea, and whether the Subordinate Judge put a proper 
oonstructic^ upon the plaint or not is not material. If they did sot up a title 
by accretion to Lukhedea, that has Ijeen decided against them. If they did not 
they ought to have done it, and having omitted to do it, they cannot do it' 
now ” —Kashas Kishore Boy Chowdhry v. Kristo Chunder Sandyai Chowdhry 
(22 \V. B., 464). Sir Richard Couch goes on to refer to the judgment of HoLLO' 
WAY, J., in Chinniya Mudali v. Venkatachella Pillal (3 Mad. H. C. Rep., 320) 
as supporting this view. But (I say it with deference) there seems to have 
been some misapprehension in Sir Richard Couch's mind as to the effect of 
that judgment. 

[180 j It does not support the view taken by the late learned Chief Justice; 
it is precisely the other way. But of course having been delivered before the 
judgment of the Privy Council, it is of no weight. It has, however, induced me 
to consider very carefully indeed the decision of the Privy Council, and to see 
whether their Lordships do really adopt the broad and general rule laid down 
by the two learned Judges of this Court. 

I, therefore, proceed to consider the reasons which have suggested them¬ 
selves, or which have been suggested to me, why the decision of the Privy 
Oounoil may be treated as not oonolusive upon the question before us. 
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It is said in the first place that, in the case before the Privy Cbuncil, the 
titles put forward in the two suits were not different, and that it was a mere 
question of " quanUty and boundary." Their Lordships, in one part of their 
judgment, speak of the claim to the land as towfir as a claim by gradual 
squatting and encroachment. That is not generally the meaning of towfir, 
though the word may have been so used in that case. It is, however, difficult 
now to say exactly how the plaintiff’s case was there put. But this is clear, 
that the Judges who heard the appeal in this Court had no doubt whatever 
that the titles were different in the two cases, and the Privy Council say (at 
p. 167) " with the full knowledge of all the circumstances, she chose to say ‘ I 
admit that I am in possession of all that 1 was entitled to under the doul, but 
I claim this land, the whole of it, as towfir land.’ The contention now is that, 
although she thought fit to take that course then, she has now a right to fall 
back upon the other title, and it is with the case so put that their Lordships 
deal." At any rate, therefore, the Privy Council seemed willing to adopt for 
the purpose of argument the view taken by this Court that the titles were 
different. 

Again, it is said that the cause of action in both the suits under the 
consideration of the Privy Council was actual dispossession, whereas, in the 
special appeal now before us, the plaintiff' never has been in possession. Possi¬ 
bly that may bo so, though it is not very clear. But I confess that I am 
unable to see any sound distinction upon this ground. The important tl81] 
question is, whether in s. 2 of Act VIII of 1859 the words cause of action ” 
include the title upon which the plaintiff' relies to recover possession in a suit. 
I can quite understand it being held that they did include this. But I cannot 
understand how they can be interpreted to include the title where the plaintiff 
is wrongfully put out of possession of land of which he has never had possession, 
and not to include it when the plaintiff is w'rongfully kept out of possession of 
land of which he has been in possession. Phear, J., carefully words his judgment 
so as to exclude any such distinction. The Privy Council say nothing to the 
contrary, and in my opinion it is clear that the suit brought in this country to 
recover possession upon title, whether there has been dispossession or not, is 
what is known as a suit in rem, and not a suit in personam arising uimn an 
obligation ex delicto, or what in England would be called an action of tort. 

Further, the Privy Council do, no doubt, use these words:—" Nor does it 
‘'appear to their Lordships necessary to decide, whether in some of the cases 
put by Mr. Doyne, where the party was suing entirely under a new and a 
different title, such a distinction as he contended for might not be taken; because 
here it seems to their Lordships that the matter in dispute throughout was the 
title of the talookdar of this talook to the land in question, and the possession 
which she had thereby acquired, and it is perfectly clear upon the proceedings 
in the earlier suit that her right in any way to this land was capable of being 
herein determined." The report of the argument in the case does not assist us 
in discovering what the class of oases is which is here referred to. But I think 
it is clear that by the words “ new and independent title," the Privy Council 
meant some title which could not have been put forward in the former suit. 
This must mean a title newly acquired, because it is clear that under our pro¬ 
cedure e'person may put forward in one and the same suit as many different 
titles as he likes. 

It is further said that the Privy Council did not intend to decide anything 
more in the case under consideration than was decided in the case report in 
11 Moore’s Indian Appeals, page 50, from which a passage is quoted. Between 
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the facts of the IlSS] cas6 reported in the 11th Moore and the facts of the case 
in the Privy Council now under consideration, there is a vast difference. In the 
earlier case—Kattama Natchiar’s case as it is called—the defendant had 
deliberately through his Counsel disclaimed all title under a certain document as 
a will, and insisted that it must be regarded by the Court as not testamentary. 
It would seem, therefore, that there had been in the earlier suit what was in 
fact equivalent to a judicial determination of the very claim put forward in the 
second suit. But Lord Westbuby, in giving judgment, put the case upon more 
general grounds. He laid down this general proposition, that “ where a plain¬ 
tiff claims an estate, and the defendant being in possession resists that claim, 
he is bound to resist it upon all the grounds that it is possible for him, according 
to his knowledge, then to bring forward.” That passage is quoted in the judg¬ 
ment I am now seeking to interpret. It we were to strike out the words 
“according to his knowledge,” the principle there applied to a defendant would be 
identical with the principle it is now sought to apply to a plaintiff. Probably 
it was in consequence of these words that the Privy Council recognise that the 
two cases are not quite identical. I^othing is said in the more recent case about 
the knowledge of the plaintiff. 

There are some passages in the judgment of the Privy Council which refer 
to admissions made by the plaintiff in the former suit inconsistent with her 
second case, and the Privy Council also say (p. 168), “ the Court in that suit 
seems almost to have considered that the title now sued upon had been put 
forward and could not prevail.” Of course, if there had been a previous adjudi¬ 
cation of this very question, or an admission deliberately made and recorded 
equivalent to an adjudication, cadit qiKBsha : but the Privy Council do not say 
there had been either the one or the other, as they would assuredly have done, 
had they intended to place their judgment upon either of these grounds. And 
if they had intended to confine their judgment to either of those grounds, they 
would not have expressed their entire concurrence in the judgment of this Court 
then under appeal. 

I have considered the matter at this length, both because I [183] feel the 
importance of the question raised, and because we are not unanimous as to the 
effect of the Privy Council decision. 1 confess that I have not been without 
doubt ujKjn the matter, but, upon the best consideration 1 can give to the words 
of their Lordships, and with great deference to those who think otherwise, the 
conclusion I have come to is that the Privy Council has already determined 
the question-put to us in the negative, and that this Court has no other duty 
than tp follow that decision. 

Upon the other question referred to us our opinion was expressed during 
the argument. 

MaopherBon, J.— I also am of opinion that this suit is barred. 

1 think that the question of the defendant’s being his wife’s heir as regards 
this property was in fact before the Court (although there may have been no 
contest about it) in the first suit, and that the decision then given against the 
plaintiff necessarily contains a decision of the defendant’s right, as heir of his 
deceased wife, to hold the property against the plaintiff. We unfortunately 
have not before us the actual pleadings and proceedings in the former suit. 
But tberej^can be no doubt that in that suit the plaintiff took it for granted, 
and admired, that the defendant was his wife’s heir, so far as this property 
was ooncemed. 


453 



2 Cal. 1B3 DBNOBUMDHOO €BOWDHB¥ V. KRISTOMOKBE Ao. [1876] 


Further, I agree with Mabkby, J., in thinking that, even if the question was 
not in any way decided in the former suit, we noa* are bound to hold, in accord* 
ance with the recent decisions of the Privy Council, that it ought to have 
been raised in the former suit if at all, and that not having been raised then, it 
cannot be raised in the present suit. 

N0TB8. 

[1. BTJLTUTORY PROYISIOV— 

C. P. C. (X OF 1877), B. 18. EXP. 11. 

Any matter which might and ought to have been made ground of defence or attack in 
such former suit shall be- deemed to have been a matter directly and substantially in issue 
in such suit (C. P. C., 188'i, s. 13, Exp. II). This explanation is still retained in the 
0. P. G., 1908, BOO. 11, Exp. IV. 

II. OIBE-LAW. 

(a) Two suits for possession of the same laud caunot be brought although the title 
set up in the first suit was not the title set up in the second :—(1876) 2 Gal., 153; (1678)^ 
8 Cal., 705. Following this, it was held that two suits to recover a speoiAo sum of money 
as due on partition and as on account wore held barred ;—(1877) 3 Cal., 23. 

(5) The Madras and the Bombay High Courts did not adopt the views of the majority 
in this case :— 

i. First suit to recover certain land on the ground of oral lease being dismissed 

without trial of the title, the second suit to recover possession on the ground of title 
was held not barred :—(1881) 4 Mad.. 808. Sec also 7 Mad., 264 ; 9 Mad., 351 ; 8 
Bom., 174; 18 Bom., 326. 

ii. Failure to recover certain property under an alleged partition deed in the first suit by 

a member of a Hindu family is no bar to a suit to recover the same on a genotal 
partition *(1881) 5 Bom., 589. 

iii. Suit for partition under the general law, being dismissed on the Court refusing 
ameudmout of plaint to insert claim for partition on the basis o| a previous awaid; 
subsequent suit on award held not barred;—(1889) 14 Bom., 31 (vide expln. in 26 
Bom., 189). 

iv. But in 25 Bom., 189, this case was approved and it was hold that where there vttnro 
two suits for possession of the same land, first as surviving members of thp Joint 
family and secondly as reversioners, the latter was barred :—(1900) 25 Bom., 189, 

• where previous authorities are reviewed. • 

See, however, the observations of BHABHYAM AYVANOAK, J., on this case in (IflOl) 
26 Mnd., 760. 

V. A plaintiff who seeks to redeem a specific mortgage or to eject on a specific lease, 
and fails in snoh suit because the mortgage or lease is not proved, is not thereby 
precluded from soeking to redeem the same property or a portion thereof from 
another specific mortgage or to eject on tho strength of his title the person in 
possession. The real test is whether the cause of action or transaction bn which 
the two suits are based is the same and not whether the transaction is sought to be 
established in different modes or by different means :~~Per BhashyAM AYYANOAR, J. 
(1903) 36 Mad., 760, which contains a very instructive review of the previous cases. 

vi. All tilui bases on which reversionary heirship can be based should be in 

the same suit for recovering ^r^rt^ (1908) 31 Mad., 385. 

(«) Where tiisaufaiect matter claimed is different the rule does not af^y :-‘(189B) 24 

/(d^Beveml Mlits in iissp«A of the liability sale of certain land in s^tale ptceeedtngs 
in execution under different decrees not barred(1880) 6 Cal., 559. 
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(«) All the raliefB aTeilaltte to the emditor under the same agreement of the retnrsloner 
with the widow should be alleged in the same suit:— Kamssimr Perahad v. Baj Kumofi 
Rattan {SO Cal. 79 P, G). 

iff Dismissal for default might lead to rasjndicata :-~(1886) 10 Mad., 373. 

(g) Bent being admitted to be due in the first action for rent under an agreement, in 
the second action it was not open to raise the defence of no consideration for the agree¬ 
ment :— Cooke V, Rickman, (1911) 3 K. B„ 1135. 

(A) Pint action for rent, under an agreement for a lease, defence,—no agreement con- 
eluded; aeeond action under the same for further arrears of rent, defence—^no memorandum 
or note in writing as required by the Statute of Frauds ; not permitted :—Humphriea v. 
Humphrica, (1910) 2 K. B. 081 C. A.] 

[184] PRIVY COUNCIL. 


The 9th, 16th, 17th and 16th May, 1676. 

Pbesent; 

Sir James W. Colvile, Sir Montacde E. Smith and Sir 
Robert P. Collier 

Khajoorooniasa, Widow of Enayut Hossein, deceased.Defendant 

versus 

Rowshan Jehan.Plaintiff. 

[On appeal from the High Court of Judicature at Fort William in Bengal.] 


i Compromise — Appeal — Fraud—Mahomedan Law—Devolution of property — 
Deed of gift — Will—Presumption of mam iage. 

In a suit brought on behalf of an infant daughter by her mother tw guardian, a decision 
was given partly for and partly against the defendant, who thereupon filed an appeal, which 
he afterwards witbdiew in accordance with the terms of a compromise purporting to have been 
made with the mother and daughter. Subsequently, at the suit of the daughter, the compromise 
was set aside as fraudulent and ccllusive, and a review of the original decision, in so far as 
it was adverse to the plaintiff’s interest, was allowed. The defendant then applied that his 
appeal-might be revived, but his application was rejected by the High Court, on the ground 
that he had depriv|id himself of his opportunity of appeal by his own fraudulent conduct. 
Held, by the Judiowl Committee, that the effect of setting aside the compromise was to remit 
both parties to their original rights, and that if the plaintiff was to be allowed to bo heard 
against so much of the original judgment as was unfavourable to her, the defendant must 
similarly be heard against so much of the same judgment as was unfavourable to him. 

The polity of the Mahomedan law is to prevent a testator interfering by will with the 
course of the devolution of property according to law among his heirs. But a holder of 
property may defeat the policy of the law by giving in his life-time the whole, or any paiA, of 
his property to one of his heirs, provided he complies with certain forms. This may be done 
by a deed of gift without consideration, or by deed of gift for consideration. A oonveyanoe 
by deed of gift withont consideration is invalid, unless aocompanied by delivery cf the 
thing given so far as it admits of ddivery. In the case of a gift for ooneideKtion, the 
delivery of possession is not necessary for its validity, and. no qiia^on 'axiMe ae to the 
adequacy of the consideration ; but there muat be an a ct u al gayawnt of the consideration by 
the donee, and a bond fide intention on thafart of the donor to divest him in preeaenti of the 
property and'lo confer it on- tiie ia$m. Itia ineombeitjtma thoae who -transactions of 
this nature toehow very .rdead^ tbat the toittie of the Mahomidaotew, whereby its policy 
is defeated, have been strictly complied with. 


456 





I.L.R.aCal.l85 


shAjooboonissa V. 


[185] By the Mahomedan law, a testator may bequeath one-third of his estate to a 
stranger, bat cannot leave a legacy to one of his heirs without the consent of the rest. A 
will purporting to give one-third of the testator's property to one of his sons as his executor, 
to be expended at the son’s discretion in undefined pious uses, and conferring on such son 
a beneficial interest in the surplus of such third share, held to be an attempt to give, under 
colour of a religious bequest, a legacy to one of the testator’s heirs, and to bo invalid without 
the confirmation of the other heirs. 

Where a son has been uniformly treated by his lather and all the members of the family 
as legitimate, a presumption arises under the Mahomedan law that the son’s mother was his 
father’s wife. 

This was an appeal from a decision of a Division Bench of the Calcutta 
High Court {see 5 W. R., 4), Kemp and Seton-Kabr, J.f., dated the 6th January 
1866, which affirmed a judgment of the Judge of Zilla Purneah, dated the 
28th March, 1865, and modified another judgment of the same Judge passed 
in the same suit, dated the 6th April, 1865 ; and also, by special leave of Her 
Majesty in Council, from certain orders of a Full Bench of the High Court 
rejecting applications for review of judgment {see 1 B. L. R., F. B., 1). • 

The suit in which the appeal arose was instituted in the Zilla Court of 
Purneah on the 5th May 1860, by the respondent Ranee Rowshan Jehan 
against Rajah Rnayut Hossein and others, to obtain possession of certain 
shares in the zamindari of Soorjapore and other property belonging to the 
estate of her paternal grandfather Rajah Deedar Hossein, and to which she 
claimed to be entitled partly in right of Iter father Nuzeeroodeen Hossein, 
directly and as heir of his brother Edoo Hossein, and partly in right of her 
paternal grandmother Bebee Loodhun. 

The facts of the case were the following :—On the 18th November 1839, 
Rajah Deedar Hossein, at that time the proprietor of an undivided moiety of 
the zamindari of Soorjapore, executed a deed of gift, in which it was set forth 
that, in consideration of a payment of Rs. 10,000, lie gave to his eldest son, 
Enayut Hossein, one third of his moiety of the said zamindari. On the same 
date he also executed a will, in which he referred to the said deed of gift, and 
in which, after appointing Enayut C 186 ] Hossein his executor, he gave the 
following directions for the disposal of tliat portion of his estate which was 
not included in the deed of gift;— 

• 4 

" 1 divide the remaining two-thirds now under my possoKsion, uninterfored and unoon- 

cerned by any one else, into three portions. One portion to bo laid out as the executor may 
think proper fur my, the testator’s, welfare hereafter, by charity, and pilgrimage, and keep 
up the family usage, namely, the expenses of the mosque, and tazeoadaree of the sacred 
martyrs, and for the comfort of the travellers, the surplus amount to be appropriated by 
himself, the executor. From the other two-thirds, after paying off all the debts of my credi¬ 
tors, giving allowances as per shares to the executor himself and my sons, daughters, and 
wives, the right-holders, and salary-holders, that is friends and servants, repairs of houses 
and Court expenses, &o., including other necessaries as below detailed without diminution 
and increase, he shall keep every one by his good conduct, and afiection, contented and 
satisfied. It is also necessary for all persons having rights, heirs, and friends connected with 
me, to obey the said executor, and consider him my representative. 

None of the heirs have power to sell, or divide the landed property mentioned in the will.” 

The maveable property he directed to be divided into three portions, one 
to be retained by Enayut for general expenses, and the other two-thirds to be 
divided in aooor^noe with the Mahomedan law. 
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The details referred to in the body of the will as to the allowances to be 
paid were contained in a schedule, but whilst in the body of the will provision 
was made for the wives of the testator, an allowance of Rs. 175 by the month 
was given in the schedule to the toife of the testator, and monthly allowances 
of Rs. 75 to each of four female stu’vanU. 

At the time when these instruments were executed, it would appear that 
the zamindari of Soorjajwi’e was under attaciunent, the cuUections being made 
by a surbarakar. 

In May 1841, Bnayut Hossein applied for mutation of names, in respect 
of the one-third share, which he claimed as his under his fatlier’s deed of gift. 
This application was resisted by Deedar Hossein, who, in a i^etition to the 
Collector, dated the tl87] 9th June 1841, alleged that he had received no 
consideration ; and that he never had any intention of parting with any part 
of his estate during his lifetime, and the application was in consequence 
rejectetl. 

On the 19th November, a petition was presented to the Collector, purport- 
ihg to proceed from Rajah Deodar Hossein, in which he admitted the deed of 
gift and consented to the mutation of names. This ])etition w'as dated the 
14th, and the Rajah died on the 15th November 1841. The Collector declined 
to act upon it. 

Rajah Deedar Hossein was survived by five sons, five daughters, and five 
wives, or (as the appellant contends) one wife and four concubines. The 
family belonged to the Sheea or Imameea sect of Mahomedans. On Deodar’s 
death, disputes arose among bis heirs, which were carried both to the civil and 
criminal courts. On the 19th November 1842, in proceedings taken by Enayut 
♦Hossein under Act XIX of 1841, an order was passed by the Judge of Purneah, 
that, on furnishing security, he should be ])ut in possession of his father’s 
estate. The Collector’s order, sanctioning the substitution of Enayut’s name 
for his fatiier’s as proprietor of the zamindazi, w'as not obtained until the 24th 
April 1844. 

Nuzeeroodeen, the respondent's father and the third son of Deedar 
Hossein, died in the year 1844, and in 1852 his widow Khoobunnissa, as 
guardian and protector of her infant daughter Rowshan Jehan (the present 
plaintiff), instituted a suit to set aside the deed of gift and the will, and to 
obtain possessidn on behalf of her daughter of a 14-anna share (the daughter’s 
share) and on her own behalf of a two-anna share of Nuzeeroodeen’s property. 
The defendant Enayut Hossein relied on the deed of gift and will above 
referred to, contending that all that Nuzeeroodeen was entitled to was the 
allowance payable to him under the will. He alleged that in the year 1843, 
an amicable settlement for carrying out the terms of the will had been agreed 
to by all the members of the family, whereupon the allowances provided by the 
will had been paid by him to Nuzeeroodeen and the other beneficiaries, written 
receipts being given by them in acknowledgment of such payments. 

Ci»8] Judgment in this suit was given by Mr. LocH, at that time Judge of 
Purneah, on the 12th September 1855. He found as a fact that the deed and 
will had both been duly executed by Deedar Hossein. As to the will he held 
that by the Mahomedan law it was invalid without the consent of the heirs, 
and that their consent was not proved. As to the deed he held it to be valid, 
and to have the effect of transferring to Enayut Hossein one-third of Deedar's 
estate. He gave Khoobunnissa, as guardian of her daughter, a decree for 
fourteen-sixteenths of Nuzeeroodeen’s share of the remaining two-thirds. 
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Enayut Hossein appealed from that decision ; and Khoobunnissa would 
have had a clear right to a cross-appeal but for what subsequently transpired. 

On the 27th June 1855, while the above suit was pending, the defendant, 
Enayut Hossein, brought a cross-suit, in which he sought to have it declared 
that Khoobunnissa, on receipt of certain consideration, had agreed to compro¬ 
mise the suit brought by her on her ^daughter’s behalf, and to recognize the 
validity of the will. This cross-suit was at first resisted by Khoobunnissa, but 
eventually on the 30th August 1866, petitions which purported to give the 
assent of Klioobunnissa* and her daughter Eowshan Jehan, and in which the 
latter was represented as having then attained full age, were filed in Court, 
admitting the fact of the alleged compromise, and asking the Court to sanction 
it. An order was on the same day made by the Judge disposing of the case in 
accordance with the prayer of tliese petitions. Subsequently on the 10th 
December 1856, when Enayut Hossein’s appeal in tlie suit brought by Khoo¬ 
bunnissa came on for iiearing by the Sudder Court, instruments of mutual 
compromise, one on behalf of Enayut Hossein, the other purporting to be on 
. behalf of Khoobunnissa and of her daughter, were presented to the Court, and 
an order was made that the case be decided according to the instruments. 

On the 17th December 1859, Banee Bowshan Jehan presented a petition 
to the Sudder Court, in which she set forth that the order of the 10th December 
1856 had been fraudulently and collhsively obtained, and was not binding on 
her, as she [189] was not then of full age, and in which she asked to have 
the matter reopened by way of review. On the 6th March 1860, the Sudder 
Court declined to dispose of the matter upon review, and referred the petitioner 
to a regular suit. 

Bowshan .lehan accordingly brought the present suit. She alleged in hei* 
plaint, that the deed of gift and the will set up by Enayut were not genuine nor 
valid, and that the suit brought by her mother on her behalf had been fraudulently 
compromised, she being then an infant. She prayed that the said compromise 
might be declared to be collusive and inoperative, that the alleged will and deed 
of gift might be set aside, that the order of the Judge of Purneah, dated the 
19th November 1842, under which Enayut Hossein had obtained possession of 
all his father's property, might be reversed, and that possession might be 
awarded to her (the plaintiff) of the shares in Deedar Hossein’s estate accruing 
to her in right of her father Nuzeeroodeen, of her father’s brother Edoo Hossein 
and of her father’s mother Bebee Loodhun. 

The defendant, Enayut Hossein, filed a written statement, in which he 
urged that the suit brought hy the plaintiff’s mother as her guardian had been 
settled and withdrawn, so as to bar the present suit. He also contended that 
the deed of gift and will which the plaintiff disputed were genuine and valid, 
and that under these Deedar Hossein’s younger children, including Nuzeeroodeen 
and Edoo, were only entitled to allowances by way of maintenance and not to a 
share of the estate, and that they had assented to and accepted that provision. 

As to the claim in right of Bebee Loodhun, he contended that Bebee Loodhun 
was not a wife of Deedar Hossein with a right of inheritance, but only a kadima 
or female slave. As to the claim in right of Edoo Hossein, he contended that 
Edoo had survived Nuzeeroodeen, in which case the plaintiff was not entitled, 
under the Mahomedan law, to any share of his estate. 

The case was twice remanded to the Zilla Judge by the High Oourt, on the 
second occaraon with specific issues for his determination {see W. E., 1864, ' 
p. 83). The Zilla Judge decided the first ten issues [190} which related to the 
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validity of the deed of gilt and of the compromise, and the decree founded 
thereon, in the plaintiff’s favour; hut with regard to tlje other issues which 
related to the share to which the plaintiff was entitled in the estate of Deodar 
Hossein in right of her father Nuzeeroodeen, her uncle Edoo Hossein, and her 
grandmother Bebee Loodhun, he held that it was not proved that Bebee 
Loodhun was a wife of Deedar Hossein with a right of inheritance, or that 
Nuzeeroodeen had survived his brother Edoo Hossein. He consequently reieoted 
the plaintiff's claim in respect of their shares. 

• 

From the decision of the Zilla Judge, both parties appealed. On appeal, 
the High Court upheld so much of the Judge’s decision as declared the com¬ 
promise not to be binding, but reversed his decision in respect of the shares of 
Edoo and Bebee Loodhun, to both of which they held the plaintiff to be entitled. 
The High Court next proceeded to consider the plaintiff’s claim to be heard 
against the validity of the deed of gift. With reference to this part of the case, 
it appeared that the only appeal which had been brought against Mr. Loch's 
decision of the 12th September 1855, in which it was held that the deed of gift 
was valid, but the will invalid, was that filed by Enayut Hossein, which was 
afterwards withdrawn in accordance with the terms of the alleged compromise. 
The defendant consequently urged that it was too late for the plaintiff to ask 
for leave to appeal in a case which had been decided ten years before; and at 
any rate, that, on the compromise being ^t aside, his own appeal against Mr. 
Loch’s decision should ho allowed to revive. On this point the Court decided 
against the defendant and refused to allow him to revive his appeal; hut allowed 
the plaintiff to appeal from that decision, on the ground that it was only by the 
defendant’s fraudulent conduct that she had been prevented from appealing 
before. 

The High Court pronounced against the validity of the gift, and decreed 
the plaintiff’s appeal, dismissing that of the defendant. 

Applications for a review of judgment having been refused by the High 
Court, leave was obtained by the present appellant, [191} Banee Khajooroon- 
nissa, on the death of her husband Enayut ilossein, to bring the present appeal 
to Her Majesty in Council. 

Mr. T, 11. Coioic, Q. C., and Mr. J. D. Bell for tlie Appellant. 

Mr. Leith, Q. C., and Mr. Doyne for the Respondent. 

Mr. Cowie .—On sotting aside the compromise, the High Court was hound 
to Viear the defendant’s appeal against that part of the decision of the Zilla 
Court, dated the 12th September 1855, which declared the will to be invalid. 

Sir j. Col vile.—W o had better first hear what the respondent has to say 
on that point. If the High Court was right in refusing to hear the defendant, 
it may not be necessary to go into the question of the validity of the will. 

Mr. Leith ,—The defendant was bound to prosecute Ids appeal within a 
certain time. Instead of doing so he chose to file a fraudulent compromise. 
He deprived himself by his own fraud of his opportunity of appeal. 

Sib j. Colvile. —Limitation applies only to the time within which an 
appeal is to be presented. If presented in time, is there any rule which 
s requires it to be prosecuted within a fixed time ? 

Sib R. Collieb. —Is special leave required to revive the appeal ’? 
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Sir M. Smith. —If the defendant had a right to appeal, you cannot punish 
him for his fraud by depriving him of his appeal. Moreover, the plaintiff, not 
having herself appealed, her right of cross-appeal depended on the defendant’s 
appeal. 

Sir. J. Colirile. —The compromise having been sot aside for fraud, we 
think the parties were remitted to their original rights. 

Mr. Cowic .—There remain four points to be argued: 1st, the validity of the 
deed of gift; 'Md, the validity of the [193] will ; Srd, the status of Loodhun ; 
4th, the survival of Edoo. An objection was taken by the High Court, that- 
the gift, being of a tliird part of the estate of the donor, was invalid under the 
Mahomedan law as to miisha or confusion which denies effect to a gift of an 
undivided portion of a divisible thing. But where the thing given can be made 
certain, the law as to mmha does not apply. See Baillio’s Digest of Mahomedan 
Law, Hanifeea, Book VIII, Chap. I, pp. 515, 516, of the 2nd edition; see also, 
ibid. Chap. II, p. 520, where it is said that “ what is required is that the thing 
be separated at the time of taking possession, not at tlie time of the gift.” 
Here the donee could at once go to the Collector, and obtain registration of his 
separate interest in his individual name. There was nothing further to lie done 
by the donor to make the gift effectual. The doctrine of miisha was discussed 
in Ameeroomussa Khatoon v. Abadoonmssa Khatoon (15 B. L. E., 67 ; S. C., L. R., 
2 1. A., 87). The parties in that ^se were of the Suni sect, but the parties 
in the present case are governed by the Sheea doctrines of the Mahomedan law 
which are not identical with the Suni dootrines on the subject ol viusha. 
According to the Sheea view, the gift of a share in joint and undivided property 
is lawful. See Baillie’s Digest of Mahomedan Law, Imameea, p. 204, and 
note 8. 

Moreover, the deed is expressed to be for a consideration. It was in tlio 
form known to the Mahomedan law as hibba-bil-awaz, and resembled a sale in 
all its properties: Macnaghton’s Principles of Mahomedan Law, Chap. V, 
para. 15 ; Baillie’s Digest of Mahomedan Law, Hanifeea, p. 123. In such trans¬ 
actions seizin of the donee is not essential to complete the transfer. [SiK J. 
COLVILK.—There must bo an executed consideration.] What we submit is, 
that where there is no consideration, the gift is good if seizin follows; but that 
where there is consideration, the gift is good without seizin. We meet both 
alternatives. There is evidence of consideration having been given, and them 
is evidence of seizin. As the property was under attachment, actual possession 
could not be had. But the defendant applied for, and eventually obtained a 
mutation [HSI of names, which was the only way in which seizin could, 
imder the circumstances, be taken. 

Next as to the vrill. The Zilla Judge had held the will to be invalid 
because it required, and had not received, the consent of the other heirs. We 
say, iirst, that consent was given, and, second, that no consent was necessary. 
There was evidence that Nuzeeroodeen had consented, and the plaintiff was 
bound by her father's consent. But the Judge was mistaken in holding that 
the effect of the will was to give a bequest to one of the heirs, namely, to tbe 
defendant, which would require the consent of the rest. The testator leaves a 
third of his property to pious uses. That was within his powers, and the will is 
valid for that third : see Baillie’s Digest of Mahomedan Law, Hanifeea, Book 
X, Chap. I, pp. 624,625, of 2nd edition. [Sir J. CoLViLB.—The testator might 
give to his son as executor for pious uses. Mr. Leith —We do not dispute a 
testator's power to make a bond fide gift to pious uses.) The restriotion against 
a bequest to an heir is a doctrine of the Suni law. Under the Sheea law there 
does not seem to be any such rule : Baillie’s Digest, Imameea, p. 244. 
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The plaintiff’s olaini in i4ght of her grandmother, Bebae Loodhun, must 
fail, if fiebee Loodhun was not herself entitled to any share of Deedar Hossein's 
estate. She is not shown to have stood in any different position from that of 
the other three female servants mentioned in the schedule to the will, to whom 
a monthly allowance of Bs. 75 is to be given. If a wife at all, she appears, as 
held by the lower Court, to have been only a temporary wife, who, under the 
Sheea law, would not inherit: Baillie’s Digest, Imamoea, pp. 44, 344. Moreover, 
Loodhun, by accepting the allowance given her by the will, indicated her 
consent. 

The plaintiff’s claim in right of her uncle Edoo depends on whether her 
father, or Edoo, died first. The evidence sooraod to show tliat Edoo died after 
Nu>:eeroodoen, and in that event it is admitte<i that the claim fails. 

Mr. Leith, Q.C., and Mr, Uoync for the Respondent. —An ordinary deed 
of gift requires seiisin, that is, possession to [194] give it validity, but in the 
present case the instrument is said to be a lubba-l)iI-awa/>, a deed of gift for 
consideration, which, by the Mahomedan law, is of the nature of an exchange 
or sale, and if bona fule requires no seizin to perfect tho transfer. To make a 
transaction of this nature binding, there must bo consideration actually given, 
and there must bo an intention on the part of tho donor to divest himself and 
pass the property to the donee. But here there is no good evidence of the 
consideration expressed in tho instrument*having been received. The passing 
of the consideration is not a mere formality. (SiR R. ColiLlElt.—It might bo a 
formality and yet essential under the Mahomedan law, that it should take place 
at the time.] It was clear from the evidence that there was no intention on 
the part of Deedar Hossein to divest himself and pass the property during his 
lifetime. He opposed Enayut’s attempts to ol)tain mutation of names, and 
possession by mutation of names w'as not in fact obtained till some years after 
his death. A gift which is not to have effect until the death of the donor is a 
legacy whicii one heir cannot take without the consent of the rest: Macnaghten's 
Principles of Mahomedan Law, Chap. V, “ On Gifts,” sec. 11. Moreover, at the 
date of tho deed the property was under attachment, and not in the actual 
possession of Deedar Hossein. A. gift of a thing, not in tho possession of the 
donor, is void : Ibid., sec. 3, and sec Precedents of Mahomedan Law, Case VI, at 
p. 201. This was a mutual gift whicli requires mutual seizin : see Hedaya, 
Book XXX, Chap. II, Hamilton’s Transl., Vol. Ill, j). 306, where it is said 
“ If a person give something to another, on condition of that other giving 
something to him in exchange for it, tho mutual seizin of the respective returns 
is regarded; that is to say, the contract is nothing till the two seizins take 
place.” 

As to tho will. It is argued that, although the will bears on its face a 
bequest to Enayut of one-third of the property not dealt with hy the deed, tho real 
intention is to create a trust for pious uses. But Enayut has a discretion to 
give what he pleases to these uses, and he has a beneficial interest in what 
remains over after these uses are satisfied. Moreover, with regard to the 
remaining two-thirds of the testator’s proi)erty, the will creates as a perpetual 
trust for the benefit of [t9S] persons other than the heirs, and gives Enayut a 
power to control the shares of the heirs. This by Mahomedan law is invalid 
without the consent of the other heirs. [Mr. Cowie .—I only argued that the 
will was good for one-third.] 

As to the status of Bebee Loodhun. It was for the appellant, who alleges 
that Bebee Loodhun was only a temporary wife, to establish that peculiar and 
exceptional kind of marriage. As to temporary marriages, see Baillie’s Digest, 
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Imameea, Introduction, p. xiv, and see pp. 13, 29, 39,41,42. It appears from 
the passages cited, that, if no mention is made of time, the contract is per- 
manent.' [ SiB J. doLVIIiB.—If a term is limited and the connection continue 
beyond that term, what' is the status of the woman ? SiB M. SMITH. —It would 
seem from what is said at p. 44 of Baillio’s Digest, Imameea, that her position 
after the time limited would be that of a concubine..! The point that ithe 
marriage was temporary was not taken by the defendant. His allegation was 
that Bebee Loodhun was a female servant or slave. [ SiE J. COLVILB. —What 
proof did yott give of her status ?J She lived for eighteen years in Deedar’s 
house, and was the aoknowledged mother of a son, whom Deedar recogniised to 
be his lawful son. A presumption is raised from these circumstances in favour 
of marriage requiring to be rebutted. Macnaghten’s Principles of Mahomedan 
Law, Chap. VII, Sec. 32, and see Rhajak Hidayut Oollah v. Bai Jan Khanum 
(3 Moore’s I. A., 295). fSiB J. COLVILE referred to Mussamut Jariut-ool-butool 
V. Mussamutt Hoseinea Begum (11 Moore’s I. A., 194); SlB M. SMITH referred 
to N&toab Mnlka Jehan Saheba v. Mahomed Ushkimce Khan (8 Mad. Jur,, 806), 
decided by their Lordships on the 20th March 1873.J 

Mr. Cowie replied. 

At the conclusion of the argument, their Lordships’ Jud^lBBnt was 
delivered by 

Sir R. P. Collier (who after stating the facts continued)The case came 
on appeal before the High Court, who gave [196] a very elaborate judgment in 
January 1866. The High Court agree with the learned Judge of the Zillah Court 
in his finding on all the ten issues relating to the compromise, and there being 
two concurrent findings upon these issues, which are questions of fact, their 
Lordships are by no means disposed to disturb them. Indeed, it has scarcely 
been argued that, giving effect to the rule on this subject, they should be dis¬ 
turbed. 

The High Court next came to the conclusion that the compromise being set 
aside, owing to fraud and collusion on the part of Enayut Hossein, Enayut 
Hossein’s right of appeal against Mr. Loch’s judgment was not revived, whereas 
the right of appeal on the part of the plaintiff Bowshan Jehan was revived. 
From that finding their Lordships differ. It appears to them that the effect of 
setting aside the compromise was to remit both parties to their original rights, 
and that if the iJaintiff is to be allowed to be heard to appeal against so much 
off the decision of Mr. Lucu as is against her, Enayut Hossein ought to be heard 
to appeal against so much of the decision as is against him. 

The High Court further affirm the decision of Mr. LocH on the subject of 
the wiU, which was in favour of the plaintiff, but they reverse his decision so 
far as it concerns the deed, which was against her. Further, they reverse the 
decision of Mr. Muspratt upon the two questions of the right of the plaintiff to 
succeed to Edoo Hossein, and of her right to succeed to her grandmother. The 
case, therefore, reduces itself to four questions,— first, the validity of the deed; 
secondly, the validity of the will; thirdly, the survivorship between Edoo and 
Nuzeeroodeen ; and fourthly, the plaintiff’s right to succeed to her grand¬ 
mother. 

The policy of the Mahomedan law appears to be to prevent a testator 
interfering by will with the course of the devolution of property according to 
law among his heirs, although he may give a specified portion, as much as a 
third, to a stranger. But it also appears that a holder of property may, to a 
c^ain extent, defeat the policy of the law by giving in his lifetime tbe whole 
or any part of his property to one of his sons, provided he complies with 
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iwtain forms. It is incum^nt, £1973 however, upon those who seek to 
set up a proceeding of this sort, to show very clearly that the forms of 
the Mahomedan law, wherdby its policy is defeated, have oeen complied with. 
There is no question of the execution by Bajah Deedar Hossein of this 
deed giving one-third to his son Enayut on the 10th November 1839. The 
deed was either—to use English expressions—a deed of gift simply, or a 
deed of gift for a consideration. If it was simply a deed of gift without 
consideration, it was invalid unless accompanied by a delivery of the thing 
given, as far as that thing is capable of delivery^ or, in other words, 
by what is termed in the books a seizin on the part of the donee. In their 
Lordships' judgment there was no delivery of this kind. Even assuming that 
although the estate was under attachment, a sufficient seizin in it remained to 
the donor which he could impart to the donee, still it appears by the evidence 
of Mr. Perry, which is treated as trustworthy on both sides, that in point of 
fact Bajah Deedar Hossein remained in receipt of the rents and profits of the 
proi)ertv until his death. Therefore, if the deed were & mere deed of gift, there 
was not that delivery of possession which was necessary to give it effect by 
Mahomedan law. A question which was touched upon, though not much 
argued, viz., whether the doctrine of Mahomedan law relating to “ confusion of 
gifts ” applied, appears not to arise, as there was no delivery of possession. 

But it was contended that this was a deed of gift for a consideration, and 
therefore that the delivery of possession was unnecessary. But it was conceded 
that in order to make the deed valid in this view of the case, two conditions at 
all events must concur, viz., an actual payment of the consideration on the part 
of the donee, and a bond fiiie intention on the part of the donor to divest him¬ 
self in prcBsenti of the property, and to confer it upon the donee. Undoubtedly, 
the adequacy of the consideration is not the question. A consideration may be 
perfectly valid which is wholly inadequate in amount when compared with the 
thing given. Some of the cases liave gone so far as to say that even a gift of a 
ring may be a sufficient consideration ; but whatever its amount it must be 
actually and bond fide paid. 

£1983 (His Lordship then considered the evidence bearing on the 
payment of the consideration, and continued);—Taking into consideration 
all these cirourastances, their Lordships have come to the conclusion, that 
the transaction set up on behalf of the defendants was not a real one, that no 
real consideration passed, that there was no intention on the part of the Bajah 
to part with the property at once to his son, but that both father and son were 
endeavouring to evade the Mahomedan law, by representing that to be a present 
transfer of property which was intended only to operate after the father’s death. 
Their Lordships, therefore, agree with the High Court in their view of the effect 
of the deed. 

The next question arises as to the will. It was found as a fact by 
Mr.IiOCH that the heirs had not consented to this will; and with that finding their 
Lordships are satisfied. But it was argued by Mr. Cowie, first, that the will did 
not require confirmation : secondly, that at all events sc much of it as gave one 
third to Enayut Hossein for pious uses was not in contravention of Mahomedan 
law, and was therefore valid without confirmation. The effect of the will is, 
in the first place, to declare Enayut Hossein the executor and representative of 
Deedar, and to direct him to. look after the zamindari, and so forth. Then 
follows this passage; IHis Lordship read the portion set out {ante, p. 196) 
and proceeded] :—This will, in its general scope, appears to their Lordships to 
be in contravention of Mahomedan law. With respect to the limited conten- 
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tion, that it may be supported with respect to the devise of the one>third share, 
it appears further to their Lordships that that devise, considering the vague 
character of it, and t^at the beneticial interest is left to Enayut Hossein after he 
has devoted what he may deem sufficient to certain indefinite pious uses, is in 
reality an attempt to give, under colour of a religious bequest, an interest in one- 
third to Enayut Hossein, in contravention of Mahomedan law. 

(After finding that there was no ground for reversing the decision of the 
High Court on the question of the survivorship [199] between Edoo Hossein 
and Nuzeeroodeen, His Lordship continued); —There remains the question 
of the riglit of the plaintiff to succeed to Bebee Ijoodhun, and that depends 
upon whether Bebee Loodhun was merely a concubine or a wife. It is an 
undisputed fact that NUzeeroodeen, the son of Bebee Loodhun, was treated 
by his father and by all the members of the family as a legitimate son. It is not 
that he was on any particular occasions recognized by his father, but that he 
always appears to have been treated on the same footing as the other legitimate 
sons. This of itself appears to their Lordships to raise some presumption that 
his mother was his father’s wife. That such a presumption lU’ises under 
such circumstances appears to have l>een laid down in a case which has been 
referred to, Khajah Ilidayul OoUah v. Bai Jan Khanum (3 Moore’s I. A., 
295, at p. 318), in which Dr. LUSHIN(4T0N, who delivered the judgment of 
this Board, makes this observation; —" The effect of that appears to be, 
that where a child has been l)orn to a father, of a mother where there has 
been not a mere casual concubinage, but a more permanent connection, and 
where there is no insurmountable obstacle to such a marriage, then, according 
td the Mahomedan law, the presumption is in favour of such marriage having 
taken place.” In this case there is no evidence that Bebee Loodhun was a 
woman of bad character, or that her connection was merely casual. She 
appears to have lived in the house at all events up to the death of the Rajah. 

The same doctrine was laid down rather more strongly in a recent case 
which came before tins Board on the 20th March 1873. In the case of 
Newab Mulka Jehnn Saheba v. Mahmutd Ushkurree Khan (8 Mad., Jur,, 306), a 
case from Oudh, and a Sheea case, their Lordships say:—This treatment of 
the daughter by the appellants ”—that is to say, the treatment of the daughter 
as a member of the family—“ affords a strong presumption in favour of the 
right of her mother to inherit from her.” The question there was whether the 
Aother, who was said to be a slave girl, inherited from her daughter, whom 
she survived, the same question which vyould have arisen in this case if Bebee 
[ 200 ] Loodhun had survived her son Nuzeeroodeen. Their Lordships go onto 
say, after noticing various acts of acknowledgment of the legitimacy of the 
child :—“ After these acknowledgments, Mulka Jehan and the aptiellants who act 
with her ought in their Lordships’ view to have been prepared with strong and 
conclusive evidence to rebut the presumption raised by their own acts and 
conduct; and in the absence of such evidence, they think the presumption must 
prevail.” 

It appears to their Lordships, therefore, that the undoubted acknowledg¬ 
ment by the father and by the whole family of the legitimacy of Nuzeeroodeen 
raises some presumption of the marriage of his mother. But it is said that 
that presumption is rebutted. The evidence chiefly relied upon for that purpose 
is the will of the Rajah, in which undoubtedly there is this expression 
the maintenance of four female servants monthly, 75; annually, 900,” and 
Bebee Loodhun does appear to have been one of those female servants thera 
menticmed. At t^e same time, it is to be observed, this expression occurs only 


464. 



EOWSHAN JEHAN tl876j 


I.L.B. 2 <i«l. 20i 


m the schedule ; whereas in srpart of the will preceding that schedule there is 
this expression:—“ The shares of the executor and of the sons, daughters, and 
wives of the testator and other claimants from rhe estate fixed annually at *' so 
and so; smd the subsequent provision for the maintenance of every female 
servant appears to be an expansion of that paragraph in which they are spoken 
of as wives. 

But further, there is the undoubted acknowledgment by Enayut Ilossein 
himself of Beebee Loodhun being a wife, inasmuch as when Khyroonnissa, the 
principal wife, brings a suit against him, Plnayut Hossein objects on the 
ground that Beebee Loodhun, one of the other wives, is not joined. * 

U nder these circumstances, it appears to their Lordships that there is 
evidence, not only from the acknowledgment of Nuseeroodeen’s legitimacy by 
the family, but from the admission of Enayut Hossein, that Beebee Loodhun 
was a wife, and not merely a servant. It is indeed alleged that she was what 
is called a temporary wife, and among the Sheea sect there appears to be a 
power of taking a mere temporary wife.* But it is to be observed that there is 
no evidence of hers being what is called tsoU a temporary marriage, and 
indeed the witnesses who seek to impugn the marriage on the part of the defend¬ 
ant speak of Beebee Loodhun not as a temporary wife but as a mere servant. 
The question, therefore, seems to be not whether she was a temporary wife in 
the sense attached to that term in Mahomedan treatises, but whether she was 
a wife or whether she was a mere servant. On the whole their Lordships 
concur with the finding of the High Court. The evidence preponderates that 
she was a wife and not as a mere servant, though no doubt a wife of an inferior 
order. 

A question further arose as to the amount of the share which the plaintiff 
would be entitled to, assuming that Beebee Loodhun was a wife, and it would 
certainly seem that her share would only be a fifth of an eighth, that is a 
fortieth share; whereas she appears to have received something more by the 
decree of the Court. But it is to be observed that this in a great measure is a 
matter of detail and possibly a'clerical error or miscalculation, which might have 
been set right on an application to the High Court, and that in fact the High 
Court did invite applications for the purpose of remedying errors of this kind. 

The result is, that with the exception of the slight variation of amount in 
the case of the claim of Mussamut Beebee Loodhun, their Lordships will 
humbly advise Her Majesty to affirm the decree of the High Court and to 
dismiss this appeal with costs. • 

Appeal dismissed. 

Agents for the Appellant: Messrs. J. H. and H. R. Henderson. 

Agent for the Respondent; Mr. T. L. Wilson. 

NOTES. 

1 1. STRICT PROOF OF ALIENATIONS DEFEATING THE HAHOMEOAN LAW 

OF 8UCOESSION- 

" The policy of the Mahomedan law appears to be to prevent a testator interfering by 
will with the course of the devolution of property according to law among his heirs, although 
he may give a specified portion, as much as a third, to a stranger. But it also appears that a 
holder of property may, to a certain extent, defeat the policy of the law by giving in his 
lifetime the whole or any part of his property to one of his sons, provided he complies with 
certain forms. It is incumbent, however, upon those who seek to set up a proceeding of this 
sort, to show very clearly that the forms of the Mahomedan law, whereby its policy is 
defeated, have been complied with (2 Col. 196, 197). 

1 CAL.—69 
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See the observationa of the Privy Oouncil to a similar effect in 11 M. I. A., 617 or 646 and 
847. 

See also Ckavdhri Xehdi Hasan v. Mahammad Hasan (1906) 38 I. A., 61 at 70. 

Strict proof required ; --(1880) 5 Bom., 238. 

Strict proof of compliance with the requirements of the waqf law required (1880) 13 
AU., 261. 

II. FORMILITIEB OF GIFT IN MAHOMEDAN LAW— 

The rule as regards delivery of possession was reaffirmed in (1906) 28 All., 439 P. 0. : 33 
I. A., 68. 

• {a) Unequivocal manifestation on the premises of intention to transfer is suffioient (1884) 

9 Bom., 146; (1904) 6 Bom. L. 983. 

(b) Transfer of possession of the house with attornment of tenants completes the gift, 
even if a portion of the donor’s property remains on the house and the donor continues 
to reside in the house after a temporary absence:—(1905) 29 Bom., 468. 

(c) Shiah Will to heirs invalid if it exceeds one-third to heirs without consent of heirs after 
death of testator:—(1908) 30 All., 153. * 

(d) Where the gift is coupled with consideration the actual payment of the consideration 
must bo proved, and the bond fide intention of the donor to divest himself in pra$e*Ui 

. of the property and to confer it upon the donee must also be proved :—(1905) 28 All., 
439 P. C. : 33 I. A., 68. 

(e) Delivery of possession is unnecessary where the gift bv the husband to the wife is in 

lieu of dower (1899) 23 Mad., 70: 9 M. L. J., 185. 

But see (1908) 13 C. W. N. , 160, where it was pointed out that the Transfer of Property 
Act, 1882, would govern suesh a case. 

(/) Where there is a real and bond fide intention on the part of the father or other 
guardian, the donor, the law will presume the subsequent holding to bo on behalf 
of the minor(1875) 15 B. L. R., 67 : 2 I. A., 87 ; 23 W, R., 208. 

(g) As to gifts where income is reserved to the donor, see 11 M. I. A., 617 at 547 and 
548; also (1882) 9 Cal., 138. 

(A) Gifts infviuro are void :—(1882) 9 Oal., 138. « 

(i) Creation of life estates inconsistent with the Mahomedan law ;—(1888) 13 Bom., 264. 
(l) As to gifts of shares in companies, see (1907) 35 Cal., 1 P. C. 

III. EFFECT OF ACKNOWLEDGMENT OF BOM AB LEGITIMATE ON THE 8TATUB 
OF THE MOTHER AB WIFE- 

, A Mahomedan kept two women, by one of whom he had a child who was acknowledged. 
T^ evidence of treatment being nearly equal in both cases, and not of itself sufficient to 
raise the presumption of marriage, the mother of the acknowledged child was presumed to be 
the wife while a similar presumption was not drawn in the case of the other, on the ground 
that full effect cannot otherwise be given to the acknowledgment(1881) IOC. L. R., 293. 

Sea also (1873) 8 Mad. Jur., .306 P. C. ; (1886) 8 All., 234 ; and (1881) 3 All., 723.1 
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The 18th January, 1877. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Macphbrson. 

—ti— 

Mackintosh 

, versus 

Hunt. 


Contract Act (IX of 187‘4), s. 74—Promissory note—Stipulation to pay 
interest at high rate on default in payment of note — Penalty. 

The defendant and one D, on the 6th April, 1875, gave to the plaintiff, a money-lender, a 
promissory note, by which they jointly and severally promised to pay the plaintiff on the 6th 
September Bs. 400 “ for value received in cash in hand paid, on signing and delivering this 
bond : should we neglect or fail to pay this amount on due date, then only shall it carry 
interest from and on due date to date of payment at the defaulting rate of 10 per cent, per 
mensem." At the date of the note, the defendant and D were in the plaintiff's debt in 
respect of other promissory notes, and a sum of Rs. 100 was deducted from the amount of the 
note of the 6th April, in respect of one of these which was given up and in respect of interest 
on three others. A further sum of Rs. 125 was deducted as interest in advance for the five 
months previous to the due date of the note, and the balance Rs. 175 was paid by cheque to D. 
D died before the note became due. In a suit brought to recover Rs. 400 principal, and Rs. 40 
interest, on the promissory note, on default being made in payment— Held, this was not a 
case in which a certain sum was agreed to be paid on a breach of contract, and therefore s. 74* 
of the Contract Act did not apply. The stipulation to pay interest at the " defaulting rate ” 
was not in the nature of a penalty. Held, also, that looking at the nature of the transac¬ 
tion, the note contained a false statement of the consideration, which amounted only to 
Rs. 275 ; and there being nothing to show that the defendant understood the real nature of t he 
transaction, the rate of interest being exorbitant, and the consideration inadequate, the tran¬ 
saction was not one which ought to bo enforced by a Court of Equity. 

* £8ec. 74 :—When a contract has been broken, if a sum is named in the contract as 
the amount to be paid in case of such broach, or if tlie contract 
Compensation for breach contains any other stipulation by way of penalty, the party com- 
of contract where penalty plaining of the breach is entitled, whether or not actual damage 
stipulated for. or loss is proved to have been caused thereby, to receive from 

the party who has broken the contract reasonable compensation 
not exceeding the amount so named, or, as the case may be, the penalty stipulated for. 

Explanation.—A stipulation far increased interest from the date of default may be a 
stipulation bj/ way of penalty. 

Exception .—When any person enters into any bail-bond, rccognissance, or other instru¬ 
ment of the same nature, or, under the provisions of any law or under the orders of the 
Gkivemment of India or of any Local Government, gives any bond for the performance of any 
public duty or act in which the public are interested, he shall be liable, upon breach of the 
condition of any such instrument, to pay the whole sum mentioned therein. 

ExpUmatwn.—k person who enters into a contract with Government does not necessarily 
thereby nnd«irta fc« any pnblio duty or promise to do an act in which the public are interested.] 
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Befebencb to the High Oourt, by the first Judge of the Calcutta Court of 
Small Causes, under s. 7^ of Act XXVI of 1864. 

The following was the order of reference:— 


“ The| plaintiff, who is a well-known money-lender and frequent suitor in 
this Court, sued the defendant to recover Bs. 400 as principal, and Bs. 400 as 
interest, alleged to be duo on a [803]'promissory note, made by the defendant 
and one Norman Dutt, of which the following is a copy ; 

Stamp Papsr—Rs, 2. 

Caicuita, 6th April, 1875, 

Rs. 400. 


On tbe Gth September, 1875, wc, jointly and severally as principals, promise to pay to 
Mr. H. Mackintosh, or order, the sum of Rs. four hundred, for value reoeived in cash in hand, 
paid on signing and delivering this bond : should we neglect or fail to pay this amount on due 
date, then only shall it carry interest from and on due date to date of payment at the default¬ 
ing rate of 10 per cent, per tnensem, 

(Sd.) NOBMAN Ddtt. 

„ B. Hunt. 


“ The making of the promissory note was admitted by the defendant; and 
the plaintiff, on his side, aidmitted that, at the time of the making of the note, 
he had deducted in advance Bs. 125. being interest at the rate of 6i per cent, 
per mensem for the five months previous to the due date of the note, vis., the 
6th September. 1875. Norman Dutt, the other maker of the note, died at the 
latter end of April 1875. 

" It appeared in evidence that the defendant had never taken the trouble to 
read the note when he signed it, and that the amount of the note was paid to 
Norman Dutt, the other maker of the note, on the 7th April, 1875, according 
to a memorandum signed by him (Norman Dutt) somewhat as follows :— 


Diycount off (that is to say, the interest paid in advance) 
kloney payable on one old promissory note delivered up 
Money payable as interest on throe other promissory notes 
Balance paid by a cheque on the Bank of Bengal 


Rs. A. r 
125 0 0 
76 9 6 
23 6 6 
175 0 0 


Rs. ... 400 0 0 


" It is also in evidence that Norman Dutt owed the ])laintiff money on 
other promissory notes. 

CM*]' ‘ The defendant pleaded fraud, not fraud- in the sense of undue 
influence or over-reaching—but fraud in so far as the plaintiff had not paid the 
full amount of Bs. 400 as promised by him. 1 was satisfied, however, from the 
evidence that the plaintiff had, by special arrangement with Norman Dutt, paid 
the Bs. 400 as above mentioned, and accordingly overruled the plea of fraud. 

• C Sec. 7 ;—In any cause of an amount exceeding five hundred rupees, the Judges of the 
said Courts of Small Causes shall reserve any question of law or 
In what ca^ questions equity or any question as to the admission or rojeotion of any 
to be restfved for the evidence as to which they shall entertain any doubts, or which they 
opinion of the High Court, sb^l be requested by either party to the suit to reserve, for the 

opinion of the High Court, and shall give judgment, contingent 
upon the opinimn of the said High Court, on a case which they sfa^l thereupon be entitled to 
state to tbe said Court. If only two Judges sit together and shall differ in (pinion, the question 
on whioh they diSer aball be so reserved.] 
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“ The defendant also pleaded, and it was strongly urged on his behalf, that 
the defaulting rate of interest payable, viz., 10 per cent, per mensem, or 130 per 
cmt. per annum, must be considered as a penalty, and thtit it is consequently 
one of those cases in which a Court of Justice will give equitable relief. 

“ In the first place it has been contended that s. 74 of Act IX of 1872 
(Contract Act) is applicable to this case, and that consequently I need only give 
to the plaintiff reasonable compensation, not exceeding the rate of interest 
named •, hut I am of opinion that s. 74^of that Act only applies to cases where 
an actual sum is fixed between the parties to be paid as compensation in the 
event of a breach of the contract; in other words, where the sum so fixed would 
otherwise be called liquidated damages, and also no doubt to cases where an 
actual penal sum has been fixed. But, even if the section is applicable, it 
would still be necessary to decide whether I ought to give the plaintiff the full 
amount named by the parties themselves, or give him reasonable compensation 
only, and whether, in so giving him compensation, I ought to take as my guide 
previous decisions on somewhat similar points. I am inclined to agree with 
Mr. Macrae, where he says, at page 80 of his Work on the Contract Act, 1872— 
‘ But as the terms of this section leave it open to the Court in all cases to 
award less than the amount named, the rules on which the English Courts have 
proceeded in observing the distinction should serve as guides to the Courts here 
in exercising the discretion conferred upon them by this section’ ; so that whether 
V<he section is applicable or not, I think I ought to be guided by the old law in 
ci'ming to a conclusion as to the amount to be allowed to the plaintiff on the 
promissory note. 

" In this case the 10 per cent, per mensem interest becomes payable if the 
principal sum of Bs. 400 remains unpaid on the [205] 6th September, and it is 
payable from that date, and not from the date of the bond, and herein the 
circumstances of this case differ materially from those of the case of Bichook 
Nath Panday v. Bam Lochun Singh (11 B. L. R., 135), where it has been held 
that the increased rate of interest payable on default of payment of a lower rate 
from the date of the bond was in the nature of a penalty, and that the plaintiff 
was only entitled to recover interest at a reasonable rate. Here the high or 
higher rate of interest becomes payable on the happening of one event only, viz., 
the failure to pay the Bs. 400 on the 6th September. It is not a promise to pay 
a very large sum immediately on failure of the payment of a much smaller sum^ 
If the defendant, on the 6th of October, had paid up in full, he would only have 
paid Bs. 400 plus Bs. 48 as interest. I am of opinion, therefore, that the 
contract to pay the high rate of interest is not in the nature of a penalty, and I 
am fortified in this opinion by the decision of Lord Bomilly in Herbert v. 
Salisbury and Yeovil Railway Company (L. B., 2 £q., 221). There the contract 
was to pay certain purchase-money with 4 per cent, interest on or before the 
Ist July 1858, in default of payment of the purchase-money on that date 5 per 
cent., and again in default of payment of the purchase-money on or before the 
1st January 1859, 8 per cent, on ail moneys remaining unpaid. And His 
Lordship says :—' Here the parties thought fit to enter into the contract that the 
rate of interest was to be 4 per cent, up to a certain date, 5 per cent, for the 
next half year, and 8 per cent, for every subsequent year. I know of nothing to 
prevent persons entering into a contract of that description’. A decision of 
HoiM)yfAY,J.,viz.,AdankyBamaChandra Bowwlndukuri Appalaraju Garu (2 
Mad. H. 0. Bep., 451) in which the whole matter was considered at great length, 
supports my views, and also to some extent the case of Omda Khanum v. 
Brojendro Coomar Boy Chewdhry (13 B. L. B., 451), while 1 find that there are 
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two contrary decisions of the Bombay High Court —Motoji Batnaji v. Sheikh 
Hmen (6 Bona. H, C. Rep., A.O., 8) and Pava Naga^i v. Govind Bamji (10 Bom. 

H. G. Rep., 882). 'Those two latter C806] decisions are on all fours with the 
present case, but the former one seems not to have been considered at all, and 
in the latter the learned Judges, acting upon the rule stare decisis, refus^ to 
consider the question, whether or no the former one was rightly decided.’ 

♦ I 

“ For the above reasons, I am of opinion that I must follow Act XXVIII 
of 1855, s. 2,’^' and adjudge to the plaintiff the amount of interest agreed upon 
between the parties. 

" But as the question is one of considerable importance, and one which 
frequently arises in this Court, I think 1 ought to refer it to the High Court. 

I, therefore, refer the following questions : Isi, whether or no s. 74 of Act IX of 
1872 is applicable to this case; 2nd, if such section is not applicable, whether 
or no the defaulting rate of interest, mentioned in the promissory note, is to be 
considered in the nature of a penalty, and that it is consequently a case in which 
the Court ought to decree interest at a reasonable rate only; Srd, if such 
section is applicable, whether or not the Court ought to allow the full amount 
of interest agreed upon, or allow only a reasonable rate of interest. 

“ Contingent on the opinion of the Higii Court, my judgment will be for 
the plaintiff for Rs. 800.” 

The parties were not represented by Counsel in the High Court. 

The Opinion of the High Court was as follows:— 

Garth, C. J. —We are of opinion that the contract to pay interest at 10 per 
cent, per mensem, if the principal sum of Rs. 400 were not paid on September 6th, 
the due date of the promissory note, is not in the nature of a penalty. It is true that 
this rate of interest is in the note called a ” defaulting rate but, notwithstanding 
this expression being used, the contract is in fact merely that if the sum of 
Rs. 400 be not paid on a certain day, it shall from that day bear interest at 10 
per cent, per mensem, or, in other words, at 120 per cent, per annum. In such 
a provision there is nothing in the nature of a i)enalty more than there is in a 
provision, that the promissory [207] note shall bear interest from the day of its 
^ate. The case seems to us to differ wholly from that class of cases in which 
a certain sum is agreed to be paid on a breach of contract, and therefore s. 74 
of the Contract Act (IX of 1872) does not apply. 

But, taking the facts as found by the Judge, the effect of the transaction 
between the parties is not what the learned Judge supposes it to have been. 
He is not correct when he says that the plaintiff took interest at the rate of 
6} per cent, per mensem only for the five months up to September 6th. What 
happened (as found by the Judge himself) was this: on the making of the 
promissory note the plaintiff, the money-lender, paid or gave value to one of 
the makers to the extent of Rs. 275; and adding to that sum Rs. 125 
as discount or interest on Rs. 275 for the five months up to the 6tb of 
September, the note, dated the 6th of April, was given for Rs. 400 payable 
on September 6th. 

* [Seo. 2 iT-ln any suit in which interest is recoverable, the amount shall be adjudged or 
D . # • f t Kn dcoteed by the Court at the rate (if any) agreed upon by the 

Bate of mtoi^ to be ; and if no rate shall have been ap^ed upon, at such rate 

decreed by Courts. ^ jjjg Court shall deem reasonable.] 


470.. 



HUNT [1876] • 


I.L.R. 8 Cal. 808 


It may be true that Bs. ^25 aa interest for five months on Es. 400 is 
interest at the rate 6i per cent, per mensem ; but the sum aotually advanced, 
or for which value was given, was not Rs. 400, but only Rs* 275. And Rs. 125 
as interest for five months on Rs. 275 is interest at the rate of nearly 10 per 
cent, per mensem, and is considerably more than 100 per cent, per annum. 

The plaintiff having thus paid or given valu^ for Rs. 275 only, took a 
promissory note, payable at the end of five months for that sum, plus Rs. 125 
as interest, i.e., for Rs. 400 ; which last-mentioned sum was from the due date 
of the note to bear interest at 120 per cent, per annum. And this being the 
true nature of the transaction, the promissory note contains a false statement 
of the consideration, for in it the makers promise to pay " Rs. 400 for value 
received in cash in hand paid on signing and delivering this bond.” 

Considering that the promissory note does not state truly the transaction 
between the parties; that beyond the fact that he signed the note, there is 
nothing to show that the defendant understood the real nature of the trans¬ 
action ; that the rate of interest is exorbitant, and tlie considerations grossly 
inadequate, [2383 we think the transaction is not one which ought to be 
enforced by a Court of Equity. The Calcutta Court of Small Causes is 
empowered to entertain equitable defences, and ought, as it appears to us, on 
the facts found, to have given the defendant relief. 

The judgment for Rs. 800 is set aside, and judgment will be entered for 
the plaintiff for Rs. 400 with interest at 12 per cent, per annum from September 
6th, 1875, to the date of suit, without costs. 

NOTES* 

[ I. STATUTORY MODIFICATION— 

The Indian Contract Act was amended in respect of this provision by Act VI of 1S99. 
The section as amended stands thus:— 

Sec. 74:—When a contract has been broken, if a sum is named in the contract as the 
amount to be paid in case of such breach, or if the cmtract contains any other stipulation by 
way of penalty, the party complaining of the breach is entitled, whether or not actual 
damage or loss is proved to have been caused thereby, to receive from the party who has 
broken the contract reasonable compensation not exceeding the amount so named or, as the 
case ma/y be, the penalty stipulated for. 

Explanation. — A stipulation for increased interest from the dale of default may be a 
stipulation by way of penalty. 

Ac. 

And these illustrations were added by the amending Act:— • • • 

(d) A gives B a bond for the repayment of Bs. 1,000 with interest at 12 per cent., at the 
end of six months, with a stipulation that in case of default, interest shall be 
payable at the rate of 76 per cent, from the date of default. This is a stipulation 
by way of penalty, and B is only entitled to recover from A such compensation as 
the Court considers reasonable. 

(«) A who owes money to B, a money-lender, undertakes to repay him by delivering to 
him 10 maunds of grain on a certain date, and stipulates that in the event of his 
not delivering the stipulated amount by the stipulated date, ho shall be liable to 
deliver !H) maunds. This is a stipulation by way of penalty and B is only entitled 
to reasonable compensation is case of breadi. 

(/) A undertakes to repay B a loan of Bs. 1,000 by five equal monthly instalments, with 
a that in default of payment of any instalment the whole shall become 

due. This stipulation is not by way of penalty, and the contract may be enforced 
according to its terms. 
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(g) A borrows Bs. 100 from B and gives him a bond for Bs. 300 payable by five yearly 
instalments of Bs. 40 with a stipulation that in default of payment of any instal¬ 
ment, the whole shall become due. This is a stipulation by way of penalty. 

II. PB0YI810M AS TO BNHAMOED 1NTBBB8T— 

(а) Belief can be afforded independently of the section on equitable grounds, whether 
the enhanoemont was to be prospective or retrospective :—(1898) 36 Cal., 300. 

(б) For the principle to %pply these two elements must concur :—“ an unequitable 
bargain and ignorance of the unfair nature of the transaction on the part of the 

efendant.” Where the defendant thoroughly understood and consented to the 
oargain relief will not be afforded :— Mackintosh v. Wingrove (1878) 4 Gal., 137. 

(c) The main case was explained to have proceeded on '' two considerations neither of 
which would have been sufficient without the other, namely : 

latly —That the bargain made by Mackintosh with the defendant Hunt was grossly 
extortionate and calculated to deceive an unwary young man as to its real 
character. 

Undly —That although the other maker of the note, Norender Dutt, might have 
understood the nature of the transaction, it appeared that the defendant 
Hunt had never even read the note, and was not aware of its true 
meaning;—ibid. 

(d) Interest from date of bond :—(1884) 6 All., 179. 

(e) After date of default, not a penalty :—(1883) 9 Gal., 689; (1889) 14 Bom., 300. 

(/) Whether from date of contract or of default, to be understood, according to the 
intention not as penalty:—(1893) 15 All., 332 F. B. 

(g) Prospective interest is not penalty unless the enhanced rate be such as to lead to 

the conclusion that it could not have been intended to be part of the primary 
contract between the parties :—(1892) 17 Bom., 106 P. B. 

(h) Where the higher rate was originally payable under the bond, and a concession 
subject to condition is given but not availed of, the original rate may be enforced 
as it is not a case of a penalty :—(1906) 10 G. W. N., 640. 

(i) It was understood that Balkis/ten Das v. Run Bahadur Singh, 10 Cal , 305 overruled 

all previous oases like Mackintosh v. Crow (1883) 9 Cal., 689 ;—(1886) 14 Gal., 348. 
But this case was overruled in (1892) 19 Cal., 392.] 

E 8 Cal. 308 ] 

APPELLATE CIVIL. 

The 28th June, 1876. 

Present: 

Mr. Justice Kemp and Mb. Justice Birch. 

In the matter of the Petition of Desputty Singh (a minor) 

Baijnath Shahai and others 
versus 

Desputty Singh.* 

Creditors of alleged heir—Application for g^rant of probate—Succession 

Act (Act X of1866), a. 260. 

A Hindu testator died, leaving B, alleged to be his adopted son, and C, who would be his 
heir in default of adoption. On application made by B for probate of the will after the usual 
notioes, the creditors of C, came in and opposed the grant (A probata. 

* Misceilaneous Begular Appeal No. 369 of 1875, against the order of A. V. Palmer, the 
OflSoiating Judge of Zilla Shahabad, dated the 9th of August 1876. 
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Seld, under the Sucoessioa^ Act, as made applicable by the Hin^u Wills Act, that the 
oreditors were not p^jctim bavipg any interest in the estate of the deceased, and therefore 
were not entitled to oppose the grant of probate. • 

The facts of the case appear sufficiently in the judgment. 

Mr. Kennedy and Munshi Moiuxmed Yoosoof for the Appellants. 

The Advocate-General, offg. {'M.r'Panl) and Mr. Woodroffe for the' 
Bespondent. 

a 

The following cases and authorities were referred to by Counsel on both 
sides:— 

Dabbs V. Chisman (1 Phill., 155), fiaskconib v. TTarrison {2 Roh. Ecc., 118)^ 
Kipping v. Ash (l Bob., 270), and Coote's Probate Practice, pp. 227, 228 and 
231, and cases there cited. > 

[809] The Jndl^^fnent of i be Court was delivered by 

Kemp, J.— On the 14th of July 1875, Baboo Desputty Singh, a minor, 
through the manager of his estates, Abdool Hye, applied to the District Judge 
for probate of the will of the late Bindessurree Pershad Singh, who it is alleged 
died at Arrah on the 31st of July 1871, leaving properties, moveable and 
immoveable, situated in the district of Shahabad. To the petition, an instru¬ 
ment purporting to be the will of the deceased was annexed. Mr. J. H. Thorn¬ 
ton, Civil Surgeon of Arrah, one of the subscribing witnesses to the said 
instrument, verified the petition, as laid down in s. 248,’^ Act X of 1865. Upon 
this petition an order was passed, directing " advertisements to be made at the 
Collectorate and at the Civil Courts of the district. Notice also to be served 
on parties to suits before the Subordinate Judge, in which Desputty Singh was 
concerned. This application to come up on the first miscellaneous day after 
Mr. Palmer takes charge, say Saturday the 24th .July.” This order was passed 
by Mr. Geddes. 

Baijnath Shahai and others, the apiiellants, are the creditors of Baboo 
Beetbhunjun Singh ; and they objected to the grant of the probate, on the 
ground that Desputty Singh was not the heir of the late Bindessurree Singh, 
but that their debtor Beetbhunjun was. 

It appears that notices were issued by the Subordinate Judge of the 
district, dated the 20th July 1875. calling upon Baijnath Shahai and others *to 
6ie any objections they might have to make in the matter of the petition of 
Abdool Hye before the Judge of the district on or before the 22nd of July 1875. 
They appeared and filed their objections. The Judge, on the 9th of August, 
after considering the objections of Baijnath Shahai and others, passed the 
following order:—“ That letters of administration will be granted by this Court 
to Moulvie Abdool Hye, petitioner, as manager and next friend to Baboo 
Desputty Singh, minor, on his undertaking to make a true inventory of the 
property and credits of the late Baboo Bindessurree Pershad Singh deceased, 
and to exhibit the same in this Court at or before the expiration of one year 
next ensuing, and to render CMO] a true account thereof, and also on his 

Vorifioaikai of petition *C Sw* :—Where the application is for probate, the petition 
for probate by one witness shall also be verified by at least one of the witnesses to the Will 
to the WiU. (when procurable), in the manner or to the effect following :— 

. I (O.D.), one of the witnesses to the last Will and Testament of the testator mentioned 
iti the above p^ition, declare that 1 was present and saw the said testator affix his signature 
(or mark) thereto (as the case may be), or that the said testator acknowledged the writing 
annexed to the above petition to be his last Will and Testament in my presence."] 
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filing a bond with two sureties engaging for the collection, getting inland 
administering the estate of the deceased Baboo Bindessurree Pershad Singh. 
Each party to pay thfeir own costs.” 

On the case coming before us, it was contended by the learned Advocate- 
General for the respondent that the appellants ought not to have been made 
parties to these proceedings, and he asked the Court to dismiss the appeal 
without hearing their Counselor entering into the merits. We were of opinion 
that as the appellants were made parties to the proceedings by the action of 
the Court and were called upon to file their objections and did file them 
without any objection on the ]iart of the respondent, we ought to hear 
the appeal. We therefore called upon the learned Counsel Mr. Kennedy, who 
appeared for the appellants, to satisfy us that his client was in a position to 
oppose the grant of probate of the estate of the late Baboo Bindessurree Pershad 
Singh. After hearing his argument and that of the learned Advocate-General 
for the respondent, we are of opinion that tlie appellants ought not to have 
been permitted to object in the lower Court to the grant of probate. 

Numerous cases in the English Courts were cited by the learned Counsel 
on both sides ; but, in deciding this case, we have not to look to what is or 
was the English law on the subject—we must look to the Act itself. Act X of 
1865, as the law applicable to the case —DeSoma v. The Seci'ctary of State (12 
B. L. R., 423, at p. 427, per Macpherson, J). 

The application for probate having been formally made, it was lawful for the 
District Judge, under g. 250, Act X of 1865, to issue citations, calling upon all 
persons claiming to have any interest in the estate of the deceased to come and 
see the proceedings before the grant of probate or letters of administration. 
The citation to be fixed up in some conspicuous part of the Court-house, and 
also in the office of the Collector of the district. 


No caveats, on the part of the appellants Ijefore us, had been lodged 
against the grant of probate or letters of administration. The Judge, therefore, 
acted illegally in directing notices to be [2111 served on the appellants through 
the Subordinate Judge of the district, inviting them to file any objections they 
might have to make against the grant of probate. The appellants cannot be 
said to be parties " having any interest in the estate of the deceased ” within 
the meaning of s. 250 of the Act. The appellants, who are the creditors of 
Reetbhunjun Singh, who, in the event of Baboo Bindessurree Singh having 
didd without executing a will, and without having adopted Baboo Desputty 
Singh, on whose behalf the application for probate was made, he being a minor, 
may be the heir of the late Baboo Bindessurree Singh, but that does not entitle 
them to claim as of right as interested in the estate of Baboo Bindessurree 
Singh to oppose the grant of probate or letters of administration. 


District Judge may exa¬ 
mine petitioner in person. 


* [ Sec. 250:—In ali cases it shall be lawful for the District 
Judge “ or District Delegate,” if he shall think proper— 

to examine the petitioner in person, upon oath or solemn 
affirmation, and also 


to require further evidence of the due execution of the Will, 
Require further evidence, or the right of the petitioner to the letters of administration, as 

the case may be, and 

And issue 'citations to to issue citations calling npon all persons claiming to-have 
inspect proceedings. any interest in the estate of the deceased to come and see the 

proceedings before the grant of probate or letters of administration. 
The citation shall be fixed up in some conspicuous part of 
Publication of citation. the Gourt-house, and also in the oijpioe of the O^eotor of the 

District, and otherwise published or made known in sueli rasnnar 
as the Jud|^ ” or District Delegate ” issuing the same may direct.) . . 
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‘ The order granting lettei^ of administration to the respondent is affirmed, 
such order however being without prejudice to the appetjlants who have no 
present right to oppose such grant, nor precluding them from seeking any 
further remedy they may be advised to pursue as against their debtor Beet- 
bhunjun Bingh. 

The appeal is dismissed with costs. 

Birch, J. —I also am of opinion that those who, in the petition of appeal, 
style themselves “ opposite parties,” ought not to have been allowed “ to come 
and see the proceedings before the grant of letters of administration.” 

Section 250 conternplates the citation of thoso directly interested in the 
estate of the deceased. Its provisions cannot, I think, be strained to include 
creditors of the next-of-kin to the deceased. It is admitted that the appellants 
are not the only creditors of Reetbhunjun, but tliat tliere are several other cre¬ 
ditors, and, if the appellants had succeeded in their opposition to the granting 
of letters of administration, they would not bo in any better position than otltcr 
creditors of Reetbhunjun. 

We have to be guided by the provisions of Act XXI of 1870 and those 
sections of Act X of 1865 which are by the former enactment declared to apply 
to wills made by Hindus after 1st September 1870. I do not think it incum¬ 
bent upon us to consider what the law and practice were antecedent to the law 
C3I9] by which we have to be guided. Nor do 1 think it necessary to discuss 
in a case such as we have before us the English cases cited by Mr. Kennedy. I 
would only remark that no case which has been cited supports the learned 
Counsel’s contention that a creditor, not of the deceased, but of his next-of-kin, 
is a person interested in the estate of the deceased and entitled to come in and 
controvert a will said to have been executed by tlie deceased. It has been held on 
the Original Side of this Court in DeSousa v. The Secretary of State (12 R. L. R., 
423), that, since the passing of Act X of 1865, the Courts in this country 
must look to that Act, and it alone, for the law of British India applicable to all 
cases of testamentary or intestate succession ; and the correctness of that ruling 
has never been impugned. 

* 

Then as to the argument of the learned Counsel, that his client is barred 
from taking any further stops against the estate, and prejudiced by having been 
made a party to these proceedings, I tind nothing in the Act which leads me to 
conclude that this argument has any foundation. By s. 242,* letters of adminis¬ 
tration are conclusive as to the representative title of the person who obtains 
them, and creditors of the deceased must look to him for satisfaction of their 
dpbts. If the appellants have any claim against the estate of the deceased, I 
fail to see how they can l)e deprived of their remedy by an order granting letters 
of administration. 


* C ‘^42 ;—Probate or letters of adininistration shtill have effect over all the property and 
estate, moveable or immoveable, of the deceased, throughout the 
Gonolusiveness of probate province in which the same ie granted, and shall be conclusive 
or letters of adminiatra- as to the representative title against all debtors of the deceased, 
tion. and all persons bolding property whiph belongs to him, and shall 

afford full indemnity to all debtors paying t^ir debts, and all 
person B delivering up such property to the person to whom such probate or letters of 
administration si^l have been granted.] 
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What we now decide is, that the Judge was wrong in citing the app^ants 
to see the proceedin|!8, and that they , have no right to oppose the granting of 
lettera of administration. We cannot, on their appeal, go into the merits of the 
case. The result is, that the appeal must be dismissed with costs. 

‘ Appeal dismissed. 

ifOTEB. 

t INTEREST TO OPPOSE GRANT OF PROBATE- 

With reference to this case, the Privy Council said, “ Their Lordships think this was a 
right decision ’’(1888) 10 Cal., 19 P. C. 

(a) “ A purchaser from the next-of-kin is in a very different position from a creditor. If 
we thought that that decision (2 Cal., 208) went as far as to hold that a purchaser or 
an attaching creditor could not apply for revocation of a probate, we should, as at 
present advised, refer the point to be settled by a Pull Bench, because we should 
disagree from such a ruling ” :—(1878) 4 Cal., 360. 

(b) Attaching creditor of next-of-kin was held to have sufficient interest in (1880) 6 Cal., 
429; (1880) 6 Cal., 460. But see the Privy Council decision in (1883) 10 Cal., 19. 

, (c) Upon the above case of 4 Gal., 860, the Privy Council remarked, “ Assuming that a 
purchaser can oppose the grant of a probate, or apply to have it revoked (which their 
Lordships do not decide) they entertain grave doubts whether an attaching creditor 
can do so, at least in a case which is not founded on the ground that the probate has 
been obtained in fraud of creditors ” ;—(1883) 10 Cal., 19, at 28. 

(d) While the more fact of being a legatee under the will or a creditor of the testator does 
not give sufficient interest, proof of a former will of the testator in which the 
defendant is interested is a sufficient interest to contest the will set up : —(1894) 17 
Mad., 373. 

Cf .—“ The Court cannot revoke, at the application of a creditor, whatever may be the 
merits of the case, liecauso such creditor cannot demand a grant to be made to 
himself of iniincdialc right,” In. the goods of Bergtmn (iSIfi) S Notes of CMOS 2S— 

, Williams on Executors, Yol. 1 (iOth Ed., 457).3 

C213j APPELLATE CIVIL. 

The 7th June, 1876. 

Present: 

Mr. ,]usti(;e Markby and Mr. Justice Mitter. 


Luchmi Dai Koori..Plaintiif 

versus 

Asman Sing and others.Defendants.'' 


Hindu law —Mtiakshara—Purchaser at sale tn execution of decree of 
joint family property—Usurious rate of interest—Form of 
decree against mortgaged property. 

In a suit by a Hindu, subject to the Mitakshara law, against certain auction-purchasers 
at a sale in execution of a decree against the father, to recover a portion of the ancestral 
estate by caaoellation of the sale, it appeared that tha property which was mortgaged by the 
bond upon which the decree was passed was not put Up for sale. The decree provided “ that 
* the phuntifl recover the amount with costs and interest, and that the decree be executed 

* Regular Aj^eal No. 104 of 1876, against a decree of Baboo Mr^huranatb Goopta, 
First Subordinate Judge of Zilla Bhagulpore, dated the 16th of January 1676. 
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against the property specified in the bond," and it also allowed interest at about SO percent., 
the rate in the bond, to the decree-holders. It was contended on behalf of the plaintiiT that, 
upon a proper construction of the Privy Council ruling in Muddim '.'hakoor v. Kantoo Lall 
(14 B. L. R., 1871, the decree under which the property had been sold was an improper one. 
Held, that, under the Privy Council Ruling, the purchaser is not bound to look beyond the 
decree. Held, also, that an usurious rate of interest cannot be treated, within the principles 
of the above case, as showing that the decree wns for a debt which the son was not bound to 
discharge. 

Held, further, that where a decree is against the mortgagor'generally, coupled with a 
declaration of the lien, the dooreo-holder may proceed cither against the person and his pro¬ 
perty, or against the mortgaged property, though whether such a course will be allowed in any 
particular case is a matter for the discretion of the Court executing the decree. 

Suit to recover possession of a moiety of a certain estate by cancellation 
of an auction sale, held on the 12th of February 1866. 

The material facts alleged in the plaint were as follows:—That the 
plaintiff, with the defendant Govind Dyal Sing, who was his father, constituted 
a joint Hindu family living under the Mitakshara law ; that the property, 
which was the subject-matter of the suit, was ancestral property, to which 
[214] Govind Dyal Sing succeeded in 1846; that the estate was totally 
unencumbered at that time, and that the income “ was not only sufficient 
for family expenditure, but probably sufficient to ensure a saving; ’’ that the 
plaintifT was bom in the year 1868, when he became entitled to a share in 
the joint estate; that the defendant Govind Dyal' Sing, without any legal 
necessity, executed a bond in favour of certain bankers of the names of Dungur 
Mai and Sheo Lall, for Rs. 2.800, mortgaging certain villages other than those 
sued for; that, subsequently, the mortgagees obtained a decree for the sale oi 
the mortgaged properties, but instead of executing the decree by sale of those 
properties, they put up for sale, the right and interest of the defendant Govind 
Dyal Sing in the properties for the recovery of a moiety of which the present 
suit was brought, and at that sale the defendant Asman Sing was the 
purchaser. 

The defendants, in their written statement, stated that the debt in respect 
of which the property was put up for sale was contracted by the plaintiff’s 
father for the purpose of purchasing, for the benefit of the joint family, a certain 
share in an estate belonging to one Roghuber Dyal Sing, another member of 
the family ; and that, consequently, the plaintiff was not entitled to question 
the validity of their purchase in execution of decree for such debt. 

That decree was worded in the following terms: “ that the claim be 
decreed; that the plaintiff recover the amount with costs and interest, and 
that the decree be executed against the property specified in the bond." The 
interest allowed upon the bond amounted to Rs. 1,630 for a period less than a 
year in respect of the sum of Rs. 2,800, giving a rate of more than 50 per cent, 
per annum. 

Thu Subordinate Judge, without in any way going into the facts of the 
case, held, upon the strength of the Privy Council Ruling in Muddun Thakoor 
V. ^ntoo Lall (14 B. L. R., 187), that the decree under which the defendants 
purchased the property was conclusive, and, as bond fide purchasers for valuably 
consideration, £*«1 they were not bound to enquire whether the original 
debt was for a valid necessity. He, accordingly, dismissed the suit. 
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The plaintiff appealed to the High Court. 

Mr. Ameer Alt (Baboo Mohesh Ghtinder Chowdry with him) for the 
Appellant. 

The Advocate-General, Ofliciating (Mr. Paul), (Messrs. Ttoidale and 
Sandel and Munshi Mohammed Ymooff with him) for the Bespondents. 

I 

Mr. Ameer Alt. —The Privy Council Ruling in Muddiin Thakoor v. Kantoo 
Lall (14 B. L. B., 187j.does not lay down any such hard and fast rule as the 
Subordinate Judge supposes. Prior to this decision, the Courts had almost 
invariably held that the burden of proof lay primarily with the purchaser— 
Mahabeer Persad v. BamdyalStn{ih{12B. L. R., 90) and Laljeet Singh v.'Raj- 
coomar Singh (12 B. L. R., 373). The Privy Council Ruling does not do more 
than simply change the onus and transfer it in the first place to the son. If 
the plaintiff makes out a primd facie caso, and proves sufficiently that the debt 
for which the property was sold was not for a valid purpose, the same liabilities 
would attach to the purchasers as before. Every member of a Hindu joint 
family has an inherent right to question tlie validity of acts committed by the 
managing member so as to bind the joint estate--Hunooman Persaud Panday 
v. Mussamut Rabooee Munraj Koomoeree (6 Moore’s I. A., 393). The Privy 
Council cannot be supposed to mean that whenever such property has passed 
into the hands of auction-purchasers, sucli members should be for ever preclud¬ 
ed from questioning the validity of not only the original acts, but also of the 
decree and sale under it. No doubt, if the Judicial Committee had stopped at 
the words, “ a purchaser under an execution is surely not bound to go beyond 
the decree, &c.” (14 B. L. R., 199), such construction might have been placed 
on Cheir ruling; but their Lordships go on and say, “ the purchaser under that 
execution C216] was not hound to go further back than to see that there was 
a decree against those two gentlemen ; that the property was property liable 
to satisfy the decree, if the decree had been given properly against them ” (14 
B. L. R., 200). Some meaning must be attached to those words, and the only 
reasonable construction that can be given to them is, that, when ancestral 
property is put up for sale in execution of a decree against the father, the 
purchaser is not bound to look to the character of the debt, but he is not freed 
from the burden of examining into the character of the decree, to see whether 
it is a proper or improper one; and, on the other hand, though the son is 
debarr^ from questioning the validity of the acts leading up to the decree, he 
relains his right to question the propriety of the decree and the subsequent 
proceedings under it. If this is the correct view, then, upon the face of the 
decree, it appo-ars the decree-holders were bound to proceed first against the 
mortgaged properties; and they would have only been entitled to proceed 
against any other property of the judgment-debtor, in case there happened to be 
a deficiency. A decree-holder, who takes a decree as against the hypothecated 
property, should, on equitable principles, be made to exhaust it. The facts 
proved show that the debt was an immoral one. The ((blowing oases were 
also cited :— Tooke v. Hartley Bro. Oh. C,, 125), Perry v. Barker {8Yes., 527), 
Budree Lall v. Kantee Lall (23 W. R., 260), and Cheyt Narain Sing v. Bwnwati 
Singh (23 W. R., 395, at p. 398). 

Baboo Mohesh Chundcr Chotodry on the same side.—Upon the face of the 
decree it appears that interest over 50 per cent, per annum was claimed by 
,and allowed to the decree-holder. It is usurious ; and, as usury is prohibited 
by the Hindu law, the decree is an improper one ; Cowell’s Lectures on Hindu 
Law for 1871, pp, 307, 311. 
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The Advocate-Oeneral for iihe Bespondents.- -The plaintiff is excluded by 
the Privy Council Billing from* questioning the validity of his father’s acts 
vrhen once a decree has been passed C217J and the property sold under it. 
With reference to the propriety of the decree itself, the bond in this case 
hypothecates not only certain properties, but also makes the person of the debtor 
responsible for its payment. The decree is in the form usual in the mofussil, 
under which a decree-holder proceeds either against the inoi-tgaged property or 
the debtor personally. The decree-holders in this case were, therefore, not 
bound to exhaust the hypothecated properties. The eyidence shows the debt 
was contracted for a valid purpose --Mudden Thakoor v. Kantoo Lall (14 B. L. 
B., 187), Musmmut Koldeep Kour v. Bunjeet Sinrih (24 W. R., 231), and 
Oridhari Lall Sa)ioo v. Mussamut Gowrimbutty (I,*} B. L. R., 204). 

Mr. Ameer All in reply. 

The Jadiment of the Court was delivered by 

Markby, J. (who, after stating the facts, continued) :—The Subordinate 
Judge took evidence in the case, but eventually without in any way going into 
the evidence hold upon the strength of a decision of the Privy Council in the 
case of Muddnn Thakoor v. Kantoo Lall (14 B. L. R., 187), that the decree under 
which the defendant purchased this property was conclusive in the matter, and 
that the defendant was not in any way bound to inquire further when this 
decree was existing. 

Against this judgment the plaintiff' appeals, and he contends, in the first 
place, that the Privy Council case relied on does not make the decree conclusive 
in the way the Subordinate Judge has held it to be: secondly, he contends that 
upon the evidence he has made out his case that this was a debt for which*his 
interest in the property could not in any way he made liable; and thirdly, he 
contends that, under the terms of the decree itself, the property which should 
have been first sold in satisfaction of the decree was the property whioJi had 
been mortgaged, and that, therefore, applying the Privy Council decision in all 
its strictness, the purchaser had notice upon tiie face of the decree that this 
property could not be sold. 

Cii8] Now, with regard to the first point, we think that the decision of 
the Subordinate Judge is right. The case that we have to deal with here is, 
for all material purposes, preci.sely the same as that which was dealt with by 
the Privy Council—in what is called the “ second appeal ” in the case referred 
to—the appeal of Muddun Mohun Thakoor, whose position was precisely that of 
the present defendants. The Privy Council say, speaking of the purchaser in that 
case:—“ He found that a suit had been brought against the two fathers ; that 
a Court of Juftice had given a decree against them in favour of a creditor ; that 
the Court had given an order for this particular property to be put up for sale 
under the execution ; and, therefore, it appears to their Lordships that he was 
perfectly justified within the principle of the case of Ilunooman Pershad Panday 
V. Mussamut Babooee Munraj Koonweree (6 Moore’s I. A., .893) in purchasing 
the property, and paying the purchase-money bona fide for the purchase of the 
estate.” 

Here also there had been a decree of a Court of Justice against the father 
for this money, and an order of the Court that this property should be put up 
for, sale. 

Then their Lordships quote a well-known passage from the case referred to 
(6Mooro’s 1. A., 423), and then they say as follows :—“ The same rule has been 
applied in the case of a purchaser of joint ancestral property. A purchaser under 
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an execution is surely not bound to go back beyond the decree to ascertain whether 
the Court was right in giving the decree, or, having giv^ it, in putting up the 
property for sale under an execution upon it. It has already been shown that, 
if the decree was a proper one, the interest of the sons, as well as the interest 
of the fathers, in the property, although it was ancestral, was liable for the 
payment of the father’s debts. The purchaser under that execution, it^appears 
to their Lordships, was not bound to go further back than to see that there 
was a decree against those two gentlemen ; that the property was property liable 
to satisfy the decree, if the decree liad been given properly against them” (14 
B. L. R., 199, 200). 

tai«] Now it is contended upon those last words, that the intention of the 
Privy Council was that a purchaser at an execution sale should not only see 
that there was a decree, but that a decree had been rightly given against the 
judgment-debtor. That would be really unsaying all that the Privy Council 
had just before said upon the matter. What we think the Privy Council mean 
by those words is, that a party is not hound to look beyond the decree to see 
that that was a right decree, for they had said already just the contrary that 
he was not bound to do so, but he was hound to look to the decree to see that 
in point of form it was a proper decree. Then that being so, no objection can be 
taken in point of form to this decree, except the one which was taken by Baboo 
Mohesh Chunder Chowdry with which we have to deal now. 

He contends that, even giving the Privy Council decision that inter¬ 
pretation, the purchaser was not bound in any way to go behind the decree to 
see what occurred prior thereto, still he was bound to look to the decree itself 
andl^as it stands; there was notice to him on the face of the decree that this 
was a debt which, under the Mitakshara law, the son was not liable to dis¬ 
charge, and for this reason, because it appears upon*the face of the decree, that 
the interest, which was allowed upon this bond, amounts to somewhere about 
Bs. 1,600 for a period less than a year in respect of a principal of Rs. 2,800, 
giving a rate of interest somewhere over 50 per cent. 

But, even assuming that the Hindu law contains a prohibition against the 
taking of interest at so high a rate, and that by the Hindu law interest at that 
rate could not under any circumstances be allowed, still we think that that is 
not a circumstance which within the principles laid down by the Privy Council 
in*the case quoted above, can he treated as showing that this was a decree for 
a debt which the son was not bound to discharge. For that purpose, we must 
look into what the cases under the Mitakshara law are in which he ia not 
bound to discharge the father’s debt. That is expressed by the |^rivy Council 
in these words:— 

“ It is necessary, therefore, to see what was the nature of the debt for the 
payment of which it was necessary to raise money [220] by tbe sale of the 
property in question” (14 B. L. R., 197). Now all we know, and all we can know, 
is what appears on the face of the decree itself. Their Lordships go on to say;— 

" If the debt of the father had been contracted for an immoral purpose, the son 
might not be under any pious obligation to pay it; and he might possibly object 
to those estates which have come to the father as ancestral property being 
made liable to the debt. That was not the case here. It was not shown that 
the bond upon which tbe decree was obtained was given for an immoral pur¬ 
pose ; it was a bond given apparently for an advance of money upon which an. 
action was brought ” (14 B. L. R., 197), 
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Can we say here upon the fadte of the decree, that, so far as it orders 
interest to be paid, it is a deciree for an immoral purpose ? One might almost 
say that such a question answers itself. It may bo that, under Hindu law, 
there were some restrictions against the allowance of interest; but it is well 
known that those restrictions are no longer enforced by our Courts. Tliero is 
no ground whatever for saying that, what our Courts allow in the sliape of 
interest is money directed to be paid for ,immoral purposes. Tlierefore, upon 
that ground, it appears to us impossible to say, that, on the face of the decree 
it was one for a debt which the son was not bound to discharge. 

This view of the case renders it unnecessary to consider the facts of this 
case, hut, having heard the case very ably argued on behalf of the appellant, 
we think, even upon the facts of the case, tliat this was a debt which the son 
was bound to discharge. " 

Therefore, upon the evidence, if one was at lil)orty to go into the evidence, 
we should hold that the debt was one which, under the Mitakshara law, the 
son was bound to discharge. 

Then the other question remains, namely, as to the form of the decree. 
Now we had the decree read to us, and we consider this to he not such a 
decree as we know is sometimes made, namely, a decioo restricting the ])artie8 
ill the first instance to the sale of the mortgaged property. But it is a decree 
against the mortgagor generally coupled witli what is t221] called a declaration 
of the lien—a declaration which it is exceedingly common to insert in decrees 
against mortgagors upon a bond of this nature. The bond also, as lias been 
pointed out by Mr. Advocate-General, was not only a bond pledging the pro¬ 
perty, but a bond which made the party personally liable for tlio money. I^ow, 
upon a decree of that kind, we have no he.sitation in holding that a person may 
in law proceed either ag%f.inst the person or against the mortgaged projierty 
specified in the decree. In saying that wo do not at all mean to say that that 
is a course which in all cases ought to he allowed. There are undoubtedly cases 
in which that would ojierate greatly to the injury of the mortgagor, .^nd wc 
desire to say nothing which ivould in any way interfere with the discretion of tlie 
Court executing the decree to take such precaution as might be necessary 
against any injury of tliat kind. But we tliink that in the present suit no 
inquiry upon such a subject as tliat can take jilace. T have already quoted the 
passage from the Privy Council judgment, which jioints out the duty of a 
purchaser at an execution sale in such a case as this. We think that, under the 
law as there laid down, the purchaser had a riglit to assume that the property, 
which was sold at this sale, was liable to bo sold under this decree, and that 
any questions which the judgment-debtor might have raised or did raise upon 
the order by-' which the property was hi'ought to sale, were disposed of at the 
time when the sale was ordered to take place. Therefore whatever may bo 
the judgment-debtor’s right under such a decree as this, that question cannot 
be raised now as against the person who haslpurcliased at a sale under a decree 
of Court. Therefore that ground also fails. 

The result is that the regular appeal must be dismissed witli costs. 

Appeal dismismL 


NOTES. 

I T. INTEREST ACQUIRED BY THE EXECUTION PURCHABER- 

Frame of the suit and nature of the dooroc, etc., determine the question as t') whit 
interest passed (1870) 1 Mad., 358 P.B. 


1 CAIi.—61 
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Son's interest being affected even when the son is an adult;—(1883) 9 Gal., 495. See 
also (1881) 8 Cal., 517. 

II. MORTflAGE DECRPI— 

Where there is a decree against the mortgagor generally coupled with what may be 
termed a declaration of lien, other properties may be proceeded against:—(1905) 28 All., 296.3 

[aaa] appellate civil. 

T}ie 19th December, 1H76. 

Present: 

Mr. Justice Markby and Mr. Justice Ainslie. 

Brammoye Dassee on behalf of Brojo Nath Singh and another.Plaintiffs 

versics 

Kristo Mohun Mookerjee.Defendant.* 

Res Judicata— Act VIII of 1859, ss. 2 £? 170 — Hindu Widoio — Reversioner. 

A, a Hindu widow, brought a suit to recover possession of her husband’s share of certain 
joint property. After partially examining .some of her witnesses, she cited tl^p defendant as a 
witness, and on his failure to attend, her suit was dismissed. After the death of the widow, 
her daughter sued the same defendant on behalf of her two minor sons, as being entitled in 
reversion to their grandfather's share, to recover the share which was the subject of the 
former suit: the defendant was summoned aaa witness, but failed to attend. Held, that 
the suit was not barred under a. 2, Act Vlll of 18.')9, as being a res judicata, until it was 
shown that the former decree had been obtained after a fair trial of the right, so as to bind 
not only the widow, but the reversioners. The defendant having failed to attend and give 
evidence on this point, the Court was justified in giving the plaintifi a decree under s. 170,t 
Act VIII of 1859. 

The facts of this case ware sliortiy these :—.A certain property, which 
originally belonged to three brothers, forming a Hindu joint family, was sold 
in execution of a decree against two of them, and was purchased by the defend¬ 
ant, who obtained possession. The widow of the third brother thereupon 
instituted a suit to recover her husband’s share in the joint estate. The 
plaintiff in that suit, after having partially examined one of her witnesses, 
declined to proceed further with ttieir examination, and cited the defendant as 
a*witness, and on his failure to attend, her suit was dismissed. No appeal was 
preferred from that • order, and the widow died some time after, leaving a 
daughter, who was the plaintiff in the present suit, and who sued now on 
behalf of hei minor sons, as reversioners to their grandfather’s share, to recover 
the one-third share which was the [2233 subject-matter of the former suit. 
The defendant, among other grounds, pleaded that the suit was barred under 
s. 2 of Act VIII of 1859. He was cited in this case also as witness on behalf 
of the plaintiff, but failed to attend. The Munsif decreed the claim, under 
s. 17(1 of Act VIII, 1859 holding that the cause of action in the former suit 

* Special Appeal, No. 217 of 1876, againat a decree of J. Tweedie, Esq., Officiating Judge 
of Zilla West Burdwan, dated the 13th of November 1875, reversing a decree of Babu Gobind 
Chund Ghose, Munsif of Bisaenpore, dated the 2l8t of July 1875. 

t £8eo. 170:—If any person, being a party to the suit, who shall be ordered to attend to 
give evidence or produce a document, shall, without lawful 
-Gonsequcnce of non- excuse, fail to comply with such order, or attending or bqing 
attendance or refusal of a present in Court, shall, without lawful excuse, refuse to give 
party to give evidence. evidence, or to produce any document in his custody or posses¬ 

sion named in such summons as aforesaid, upon being required 
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was not heard and determined <60 as to operate as a bar to the present action. 
On appeal, the Judge reversed the Munsif's order, holding that the former 
action was a res judicata. * 

The plaintiff preferred a special appeal to the High Court. 

Baboo Nilmadhub Sen for the Appellants. 

Baboo Bhobany Churn DuU for the Bespondent. 

The Judgment of the Court was delivered by 

Markby, J. —In this case we think the judgment of the first Court was a 
right judgment, and ought not to have been disturbed by the lower Appellate 
Court. 

It appears that there were three brothers entitled to a certain property. A 
decree had been obtained against two of the brothers, Bhib Prosad and Bhola 
Nath. Their rights and interests in the property were sold, and the defendant 
got into possession. The widow of one of the brothers then brought a suit for 
declaration of her title to one-third share of the property. An issue was raised 
whether that share was the right and interest of the plaintiff as alleged by her, 
or of Shib Prosad and Bhola Nath as alleged by the defendant. There were 
other parties |o that suit, but that does not seem to be material. After the 
death of the widow, the heir of her husband brought the present suit for 
possession. The decree in the former suit was set up as a bar to the present 
suit; and an issue was raised whether or no that decree was a bar to the 
present suit. 

The Munsif, who tried the suit, seemed to have had some doubt whether, 
in point of law, the former decree was a bar to this suit. He also held that 
there was no proper trial upon the issues raised in the former suit. He then 
went on to say [224] that the plaintiff, in the present suit, had relied mainly 
upon the evidence of the defendant; and, inasmuch as the defendant having 
been summoned, did not choose to appear in Court, he gave the plaintiff a 
decree under s. 170 of the Civil Procedure Code. 

The District Judge entirely concurs with the Munsif in thinking that this is 
a proper case to be dealt with under that section : but thinks that section could 
not be applied to the present case, because in this case the plaintiff cannot show 
a legal right. What he means by that apparently is, that the legal right which 
the plaintiff sets up in this case is wholly barred by the decision in the former 
suit. But the District Judge seems to have overlooked this,—that there 
was in the present case not an absolute bar such as there would have been, if 
this were the case of a decree against the person through whom the plaintiff 
claims. The rule that a decree against the widow binds the reversioner is 
subject to this qualification, that there has been a fair trial of the right in the 
former suit. That is laid down in what is commonly called the Shivagunga 
case (9 Moore's I. A., 539) and in the decision of this Court to the same effect, 
with which I entirely concur, in the case of Mohinia Chunder Boy Chowdhry v. 
Bam Kishore Acharjee Chowdhry (16 B. L. E., 142 ; vide p. 169). It was thei^ 
pointed out that the Privy Council, in a more recent case {Nogender Chunder 
Ohose V. Sreemutty Kamince Dossee, 11 Moore’s I. A., 241), have said that, 
while they adhere to the rule that the widow represents the estate of the 
reversioner for some purposes, it is her duty not only to represent the estate, 
but to protect it also. 

by the Court so to do, the Court iiiay either puss judgment iigiunst the jinrly ho failing nr 
ref using or make such other order iu relation to the suit as the Court may deem proper lu 
the cittiuinstanood of the case.J 
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• 

Now, in this case, it is obvious that there were some grounds for looking 
closely to see what really took place in the former suit, because we find that 
the former suit was •disposed of in a manner which, on the face of it, seems to 
be not satisfactory. 

The plaintiff in that suit, after having brought her suit, and after having 
partially examined one witness, decliped to examine any of her other witnesses. 
She had also cited the defendant, [223] the same person who was cited to 
appear in this case. It does not, however, appear whether she made any real 
attempt to get the defe'ndant into Court, or whether the summons was served 
upon him. Anyhow he never came into Court, therefore there was good 
ground tor inquiring whether there was a fair trial of the question between 
the parties in the former suit, and whether the plaintiff performed her duty 
in protecting, not only her own interest, but the interests of the person who 
was to i>ake after her death. 

Upon that question the ovidenco of the defendant is most important. 
Therefore the Court has a perfect right to say that the decree in the former 
is not a bar to this suit, until there had been some inquiry as to how it was 
obtained. And the detoudant refusing to come in to give his evidence upon 
that point, the Court .would bo justified in dealing with the case under s. 170 
of Act VIII of 1859. We may assume for the jiurposes of this judgment that 
the decree in the former suit would have been a bar to the present suit, if it 
had been properly obtained ; but that would not in any way prevent the Court 
from inquiring into the question whether it was so or not. Having regard to 
the circumstances which I have mentioned, the Munsif was right in dealing 
with the case under s. 170. We think, therefore, that the judgment of the 
first Court was right and ought to bo restored, and that of the lower Appellate 
Court reversed. The plaintiff will get the costs in this Court and in the lower 
Appellate Court. 

Appeal allowed. 


NOTES. 

[SB8 JUDICATA BY DECREE AGAINST WIDOW - 

Whore a coiiHont decree had been obtained on ati award, the reversioner was hold not 
bound ;— (1908) 5 Bom. L. R., 888. 

Nor whore there is fraud or collusion :--(1886) 11 Bom., 119. 

An ei jJrtrfe decree may ij,till bo oue fairl> aud proptsrly obtained, for a widow is certainly 
not bound to incur expense in iefouding the aait unless she had reason to believe there was 
a g(x)d defend' — (1907) 17 M. D, J., 160. 

DismissaJ for default, res Jtidicata Scr (1885) Cal., 563.) 



the empress Ac. V . DILJOUR MISSER [l877] I.L.R, 2 Cal. 226 

[acal. 22SJ 

FULL BE^'OH. 

* The noth February, 1877. 

Present: 

Sir Eichard Garth, Kt., Chief Jiistice, Mr. Justice Kemp, 

Mr. Justice Macpherson, iAb.. Justice Markby and 
Mb. Justice Ainslik. 

The Empress of India 
versus 

Diljour, Misser." 

Conviction of offence committed before the Penal Code came into operation — 
liegulation IV of 1797—Act XVII of IHU^—^icl I of 1868 
(General Clauses Consolidation Act), s.6. 

The prisoner was lound guilty and sentenced under Regulation 1V of 1797 to transporta¬ 
tion for life for % murder committed in 1S61, before the Penal [226] Codecuino into operation 
and the ca.Kc was sent up to the High Court to confirm the sentence. Regulation IV of 
17!)7 was repealed bv Act XVIl of 1862,'and that Act was whollj repealed by Acts VIIl of 
1868 and X of 1872. Held, on a rcforenco to a Full Bench, that the conviction was illegal, 
s. G of Act I of 1868, whicli provides that the repeal of any Act or ReguUtion shall not 
affect any ofionce coinmited before the repealing Act shall have come into operation, not 
being applicable. 

The prisoner was charged with murder, alleged to have been committed 
on 24tli May ISGl, before the Penal Code came into force, and he had evaded 
arrest up to the time of his apprehension. The prisoner was, on 7th August 
1876, found guilty by Mr. A. V. Palmer, Sessions Judge of Shahabad, of 
culpable homicide not amounting to murder, and sentenced to transportation 
for life. The case was referred by the Judge under Eegulation IV of 1797, 
s. 3, for the orders of the High Court, and on its coming before Markby and 
Ainslib, JJ.,the following note was made thereon by tliose Judges :—“Regu¬ 
lation IV of 1797 was reapealed by .\ct XV IT of 1862 with some reservations, 
but as appears by a case i just decided, [2273 tliose reservations have been 

• Criminal Referoace No. J76 of 1876, from an order of A. V. Palmer, Esq., Sesaioua 
Judge of Shahabad, dated the 7th August 1876. 

t B, V. Lai Slialia ; Criminal appeal. No. 1.78 of JH7ti :—In this case the prisoner was 
convicted in May 1876 of robbery committed in 1857, under s. 3, Regulation Llll of 1803, 
and s. 3, Bogulatioii XVI of 1825, and was sciitciiccd, under s. 395 of the Penal Code, to 
seven yeitrs’ rigorous imprisonment. His appeal came before Mahkhy, AXNSLIE and 
Hitter, JJ., on 17th August 1876, when the following Judgment was delivered ;— 

Markby, J.— In this case the prisoner has been tried for robbery by open violence, and 
sentenced to seven years' rigorous imprisonment, under Regulation Llll of 1803, s. 3, and 
Regulation XYl of 1825, s, 3. He has appealed to this Court, and his fiist ground of appeal 
is, that Chose Regulations having been repealed, the couvietioii is illegal. These Regulations 
were repealed by Act XVII of 1862 with a certain saving as to past ofEenccs. Act XVII of 
1862 was repealed by Act VIII of 1868, except ss. 3, 4, 5 and 6. These sections were repealed 
by the Code of Criminal Procedure of 1872. It would, therefore, seem that this ground of 
the prisoner’s appeal is well founded. From another case of a somewhat similar character, 
which is now before us, we gather that there is an opinion prevalent in the Courts of the 
country that the old criminal laws antocadi'nt to the Penal Code have not been swept away to 
the extent to which they appea,r to us to have been on a perusal of the Statutes above referred 
to. We regret that we have had no assistaiuHs on behalf of the Crown iii the investigation of 
this niatter ; but as far as we an' able to judg*; upon the information before us, this conviction 
appears to be illegal, and we order it to be sot aside, and the prisoner discharged. 
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also repealed, so thafc the Sessions Judge was not empowered to make the refer¬ 
ence he has done. Nor are we aware of any regulation in existence under 
which the prisoner cftuld be punished for culpable homicide comi^itted on the 
24th of May 1861. Unless, therefore, some cause be shown to the contrary, 
the conviction must be set aside as illegal." 

Notice was ordered to be given ^o the Government Pleader and to the 
prisoner, and the case subsequently came before MabKBY, Ainslie and 

MiTTER, JJ., who referred it to a Full Bench with the following remarks :— 

• 

•* “ In a case which came before this Court on appeal a short time ago, it 

was held by us that Act XVII of 1863 was totally repealed by Acts VIII of 
1868 and X of 1872, and that therefore no conviction for an offence committed 
prior to 1862 could be maintained. That case was not argued, and we were 
therefore only able to express our opinion with reference to such research as 
we could ourselves make into the matter. Very shortly afterwards the present 
case was referred to us under Regulation IV of 1797, s. 3, to confirm a sentence 
passed by the Sessions Judge of Shahabad, for an offence committed on the 
34th May 1861. We, accordingly, gave notice that we should again consider 
this question, and the Junior Government Pleader has appeared to argue it. 
He maintains that, notwithstanding the repeal of Act XVII of 1862, the prisoner 
may be still tried and punislied, because of the proviso in s. 6 of the General 
Clauses Act (1 of 1868)."'' We find considerable diftioulty in coming to a conclu¬ 
sion as to the operation of this section in the present case, and as the question 
is one of general importance, it should, we think, be heard by a Full Bench.” 

No Counsel appeared on either side before the Full Bench. 

The Opinion of the Full Bench was delivered by 

Garth, C. J. —In this case the prisoner has been convicted of culpable 
homicide not amounting to murder committed on the 24th May 1861, and 
sentenced to transportation for life. Act XVII of 1862, under which the 
prisoner has been tried [228] and convicted for this offence, has been totally 
repealed by Acts, VIII of 1868 and X erf 1872. It has, liowever, been contended 
that, notwithstanding this total repeal of Act XVII of 1862, the prisoner 
may still be tried and convicted under that Act by virtue of the provisions of 
s. 6 of the General Clauses Act (I of 1868). We have considered this clause, 
and upon the whole we think that it does not apply to the present case. The 
ccJbviction, therefore, must be set aside, and the prisoner discharged. 


NOTES. 


^Followed in Empress of liuha v. Mulna, (1878) 1 All., 599.] 


Matters done under an 
enactment before its repeal 
to be uuafiected. 


“ [Sou. C : -The repeal of any Statute, Act or Bogulatioa, 
shall not affect anything done or any ofFenco committed, or any 
fine or penalty iiieurrcd or any proceedings commenced before 
the repealing Act s.hal] have come into operation.] , 
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MORAN &C. V. MITTU BIBEE &c. [1876] 2 Cal, 

, C a Cal. aas ] 

ORIGINAL CIVIL. 


The 27th November, 1876. 
Present: 

Mr. Justice ,Pontifex. 


Moran and others.PlaintUTs. 

versus 

Mittu Bibee and others.Defendants. 


Ajjpeal to Privy Council—Act VI of 1874, s. 5—Substantial question of Law. 

The substantial question of law which, by s. 5, Act VI of 1874, the appeal must involve, 
in order to give an appeal to the Privy Council in a case where the decree appealed from 
affirms the decision of the Court below, is not limited to a question of law arising out of the 
facts as fouud by the Courts from whose decisions it is desired to appeal. A question of law 
arising on the evidence taken in the case is, without reference to the findings of the lower 
Courts, suificient to found an appeal. 

Application on notice for a aertificate under Act VI of 1874 for leave to 
appeal to Her Majesty in Council from the judgments and decrees made in the 
suit by the appeal Court (Gahth, C.J., and Macpheiison, J.) on the 16th 
September, and by the Original Court (Phear, J.) on 6th March 1876. The 
judgment of the Original Court was in favour of the defendants, and that 
decision was upheld by the Appeal Court, who dismissed the appeal. The facts 
of the case, together with the judgments of both Courts, have been already 
reported (I. L. R., 2 Cal., 58). 

[229] The petition for leave to appeal, after stating tlie facts, and that 
the case came on for hearing before Phear, J., and was dismissed by him, 
continued : — 

“ Upon such hearing it was {inter aha) contended in argument on behalf 
of your petitioners, in support of their claim to priority over the Mussamut 
defendants in respect of your petitioners’ said advances, that the principles 
upon which advances and outlay made by a consignee or manager of a West 
India Estate have been held entitled to a priority over other charges up^n 
the property, were applicable to the said advances made by your petitioners. 
Also, that such last mentioned advances were of the nature of salvage; and 
further that they were analogous to advances made on tlie security of bottomry 
and respondentia bonds by hypothecation of ships and their cargoes, and that 
the legal principle governing these latter securities, vix., that the latest in date 
is first payable, was applicable to the said advances made by your petitioners. 
It was also further contended on behalf of your petitioners, that the Mussa- 
mut defendants had acquiesced in your petitioners making such advances upon 
the terihs of the same being entitled to priority over their own mortgage, and 
that they were estopped under the circumstances of the case, and by their own 
conduct, from denying your petitioner’s claim to such priority. 

“ That in and by his judgment upon which the said decree is founded and 
based, the said learned Judge found and held {inter alia );— 

(a) That your petitioners made advances to the said J. McRae, as such 
manager as aforesaid, during the year 1873, on account of the outlay of the 
said Arrowah Concern, to the amount .of Rs. 88,557, upon the security of 
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assignments of 360 maunds of indigo, portion of the crop of that season, the 
subject of the mortgage of the Mussamut defendants of the 1st February 1873 ; 
and that such advaifoes, or a portion of them, were applied to the purpose of 
manufacturing the indigo, which was the subject of the suit, that is to say, 
the said 360 maunds of indigo. 

(6) That the suggested analogy to the several cases of advances or outlay 
by the consignee or manager of a West [230] India Estate, of salvage pay¬ 
ments, and of advances on bottomry and respondentia bonds, could not be 
maintained. 

(c) That it was not proved that tire said J. McRae had autliority from the 
Mussamut defendants to give your petitioners a charge on the said indigo 
having priority over the said defendants’ said mortgage; that the alleged 
arrangement and agreement that the said J. McRae should borrow such further 
auras as might be necessary for carrying on the said concern from your 
petitioners, and should grant your petitioners a first mortgage or charge upon 
so much of the season’s crop as should be necessary to secure your petitioners’ 
advance, and that the Mussamut defendants should waive their priority in 
favour of your petitioners, if in fact made, wore inadmissablo in evidence by 
force of Bs. 91 and 92 of the Indian Evidence Act, as contradicting, and 
materially altering, the contract made by the said mortgage of the first day of 
February 1870; that the Mussamut defendants had not acquiesced in your 
petitioners making their said advances upon the terms of the same being 
entitled to priority over the said mortgage, and that the said defendants were 
not estopped from denying your petitioners’ claim to such priority. 

“ The said learned Judge, at the said hearing and trial and also in his 
said judgment, ruled and held that the said assigniuents given to your peti¬ 
tioners as security for their said advances were msufliciently stamped, and were 
therefore inadmissable in evidence, and the same were consequently not adduced 
in evidence at the said hearing and trial; l)ut the said learned Judge, in his 
said judgment, held and stated that the said assignments could not, upon the 
case made by your petitioners, have the effect of passing to your petitioners an 
interest in the indigo detrimental to the Mussamut defendants’ prior rights 
under their said mortgage of the first day of February 1873. ” 

After stating that the petitioners appealed from the judgment of Phear, J., 
that the appeal was dismissed, and that they were desirous of apiiealing to 
Her Majesty in Council, the petition set forth, inter alia, the following grounds 
of appeal:— 

1 . “ That the said learned Judges held erroneously, that evidence 
was inadmissable of an oral agreement and certain [231] other communications 
with reference thereto between the said John McRae and the said Monohur 
Doss, that advances should be taken from the petitioners on account of the 
outlay of the Arrowah Indigo Concern, to be secured by a first charge upon the 
indigo of the season of 1872-73, to be manufactured at the said concern, such 
charge to have priority over the mortgage of the said indigo to the Mussamut 
defendants, dated the 1st day of February 1873. 

2. That the said learned Judges ought to have held that the said John 
McRae was authorized by the said Mussamut defendants to raise the money 
necessary to complete the indigo season of 1872-73 of the said concern as a first 
charge on the in^go manufactured at the said concern in that season, in priority 
to the said defendants’ mortgage; and that the said John McRae raised the 
money sought to be recovered in this suit from the petitioners in pursuance of 
such authority. 
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3. That the said learhed Judges ought to have held that the said Mussa- 
mut defendants knew of the said John McBae’s aotion in raising the said money 
as a first charge with such priority as aforesaid, and acqfliesced therein. 

4. That the said learned Judges ought to have held that the said Mussa- 
inut defendants ware estopped, under the circumstances of the case, and hy 
their own conduct, from denying your petitioners’ (daim to such i)riority. 

5. That the said learned Judges ought to have lield that, under all the 
circumstances of the case, the petitioners wore entitled in equity to be recouped 
their advances on account of the said concern out of tlie said indigo in priority 
to the “aid Mussainut defendants, whereas they liave not so held. 

6 . That the said learned Judges ought to have hold that the ])etitioners 
were entitled to be reooujied the sum of Rs. 5,000 (pai't of the money sought to 
he recovered in this suit), which was ol)tained from the petitioners, and paid to 
the said Mnssamut defendants, out of the said indigo, in i)riorit,y to the saui 
Mussamut defendants.” 

The petition prayed for a certificate that the amount oi' value of the 
subject-matter of the suit, and also the amount or value of the matter in dispute 
in tlie appeal to Her Majesty in [232] Council, were respectively upwards of 
Rs. 10,000, and that such appeal involved substantial questions of law. 

Mr. Evans, for the plaintiffs, applied for a certificate to tliat effect under 
Act VI of 1874. 

Mr. Bonnerjee, for the defendants, admitted, that if it were assumed that 
the facts were not correctly found by the Court, there wore substantial questions 
of law involved in the case : but he contended that it ought not to he assumed 
that the facts w'ere inaccurately found, and that according to the true construc¬ 
tion of the Act “ the substantial (luestionsof law " must arise from the facts as 
found. ! PoNTIPEX, J.—Your contention amounts to this, that the appeal to 
the Privy Council, when the’ Appellate Court agrees witii the Court of First 
Instance as to the facts, is in the same position as a special appeal to this Court.] 
Yes. My contention is, that “ substantial questions of law ” must be involved in 
the facts as found, and that the Legislature did not intend to allow' an appeal 
in Crises where, if the facts were differently found, questions of law miglit arise. 

Pontifex, J.--1 think, in this case there is a substantial question of b|w 
within the meaning of the 5th section of Act VI of 1874. If it had been 
intended to restrict appeals to questions of law arising only out of the facts 
concurrently found by the Courts below, it would have been expressly so stated 
in the Act. The application must be granted. Costs to follow costs of appeal 
to the Privy Council. 

.\ttorn 0 ys for the Plaintiffs : Messrs. Hemrrs, Safifinrsmi and (J/Him. 

Attorney for the Defendants : Baboo Nniii/ Churn Bose. 


NOTES. 

i LEAVE TO APPEAL TO THE PBIYY COUNCIL-" INVOLVE SOME SUBSTANTIAL 

QUESTION OF LAW.” 

This cose was followed in { 1884) 16Cal., and (1895) 90 Bom., 699 but in (1900) 98 All., 
94 it was held that where there would be no question of law involved unless concurrent hnd- 
iags are set aside, no question of law can be said to be involved having regard to the usage of 
Privy (.tonncil Practice not to interfere with concurrent findings.] 


1 CAC.—62 
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0 

[ass'! PRIVY COUNCIL. 

The -HOtk June, 1st and2 4th July, and 25th Ncmember, 1870. 

Present: 

Sir B. Peacock, Sir M. PL Smith, and Sir R. P. Collier. 


% 

Ram Coomar Coondoo and another.Plaintiffs 

versus 

Chunder Canto Mookerjee .Defendant, 

C i I. A. 28] 


On Appeal from th'e High Court of Judicature at Fort William Bengal. 


Cheinperty and Maintenance.—Agreemmls contrary to Pahlic Policy—Action 
for imjyroperly piithnq the law m motion — Malice—Want of reasonable, and 
Probable cause— Application under s. 7S, Act VJIJ of 1859 — Costs. 

'I'he KaRlish laws of maintenance and champerty are not of force as specific laws in India 
either in tlie mofussil or in the F’rosideney towns. 1’he ground on which contrixcts of the 
nature of champerty and maintenance should lx; hidd by the Indian Courts to be invalid is 
that they are contrary to public Policy. 

An agreement to supply funds to carry on si suit in consideration of having a share in the 
property, if recovered, is not necessarily opposed to public policy, since cases may easily be 
supposed in which it would be in furtherance of right and justice, that a suitor who had a just 
title to property, and no means to support it, should bo assisted in this wav. But agreements 
purporting to be made to meet such cases, when found to be extortionate and unconscionable, 
so as to be inequitable, or to )v> entered into fur improper objects, as for the purpose of 
gambling in litigation, or of injuring others by encouraging unrighteous suits, are contrary to 
public policy, and ought not to have effect given to them. 

Since bv the law of India .i (‘hamportous agreement does not constitute a punishable 
offence, an action in that countrv, founded on alleged ohamperU , to recover losse.s and costs 
incurred in litigation, cannot be sustained on the ground that a remedy by action accrues 
where an indictable offence has been committed. 

No action will he for improperly putting the law in motion in the name of a third party, 
un]p8s it IS alleged and proved that it has been done maliciously and without reasonable or 
probable cause. In the absence of such proof, an action for losses and costs incurred in 
defending a suit will not he as against a (lerson who is alleged to have been a mover in that 
suit, and to have had an interest m it, but who had not been made a party to the record ; 
since such a state of things creates no h'giil privity from which a promise can be implied on 
which an action on contract can be founded, nor does it, ex hypothesi constitute a legal wrong. 

ON] Where it appears that the plaintiff in a suit is in fact suing on behalf of another 
person who is not a party to the record, the ordinary practice is to require security for costs, 
and to stay the proceedings till it is given. 

The rejection by the Court of an application under Act VIII of IR59, s. 7S, to have a 
stranger, who has an interest in the suit, made a co-plaintiff on the record, cannot give a 
ground for an action against such stranger for costs incurred in the suit, which npuld not 
otherwise lie. 

The cases in which persona other than parties to the suit have been held liable to costs in 
England, rdate to applications either in the cause itself, or to the disciplinary and summary 
jurisdiction of the Courts. They give no support to the contention that an independent action 
will, under such circumstances, lie. 
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• 

This was an appeal from a iudgment and decree of the High Court of Judi¬ 
cature at Fort William in Bengal, in its Appellate Jurisdiction, dated the 28th 
May, 1874, reversing a decree of the said Court, in its Orflinary Original Civil 
Jurisdiction, dated the 30th March, 1874, and dismissing a suit instituted by 
Bam Coomar Goondoo and Kali Cootnar Goondoo, as plaintiffs, against 

Chunder Canto Mookerjee as defendant (see 13 B. L. K., 530). 

« 

By this suit the Coondoos sought to recover from the defendant, as 
damages the costs and expenses which tliey had incmu'ed in defending certain 
suits brought against them by one McQueen and his wife, on the ground tliat 
the litigation htwl been instigated and maintained by Mookerjee for his own 
benefit, and at his own expense, and witliout reasotidblo or probal)le cause. 

a. 

The facts of the case are as follows : ~ 

McQueen, in right of his wife, claimed to bo entitled to certain lands and 
premises in Howrah, of which the Coondoos wore in possession. Neither he 
nor his wife having the means wherewith to defray the expenses of litigation, 
they, on the 17th July, 1867, entered into a written agreement with Chunder 
Canto Mookerjee. This agreement recites tlie title of the McQueens to the 
property in question : their having no funds to enable them to take legal 
proceedings for its recovery ; their having api)lied to Mookerjee for assistance, 
and his having agreed to assist them. They then appoint Mookerjee to be 
[3313 their attorney, agent, and mooktear to institute and prosecute the neces¬ 
sary proceedings for the recovery of their property; while he, on his part, 
covenants to conduct the litigation and to provide the necessary funds, and also, 
during the pendency of the proceedings, to make a monthly allowance of Rs. 150 
to the McQueens for their support, it being agreed that he should repay himself 
all advan<;es with interest at twelve per cent, out of the i)roi) 0 rty when 
recovered, and also retain for himself, in consideration his trouble and risk, 
“ one equal third sliare of and in the clear net profits ” of tlie litigation, 'the 
McQueens, on the other hand, covenant not to interfere with .Mookerjee in tlie 
prosecution ol the suits wliich ho may think it necessary to institute, hut to 
tender him ah the assistance tliey can, and they declare that the power-of- 
attoriiey granted to hi'" shall be irrevocable so long as lie continues to conduct, 
and provide funds lor carrying on, the legal jirooeedings and to pay the said 
monthly allowance. It was, however, provided that if McQueen gave his wliolo 
time and attention to the conduct of the litigation he might do so, hut under 
the control of Mookerjee; and that the McQueens might revoke the jiowev-of- 
attorney on repayment to Mookerjee of all his advances with interest at 12 jier 
cent., and a further sura of Bs. 2,000 by way of liijuidabed damages ; and further 
that, if Mookerjee should, at any time), fail to make the necessary advances, or 
to pay the stipulated monthly allowance, the agreement should he void, and 
Mookerjee should no longer be entitled to recover any monov which he might 
have advanced or paid. Power was likewise reserved to the McQueens to 
compromise if the sum offered should co'. er the entire sum due to Mookerjee in 
respect of payments made by him with interest thereon, but, not otherwise, 

unless^with his consent. 

if 

Id pursuance of this agreement, in August, 1867, a suit was commenced in 
the name of the McQueens against the Coondoos, in the Court of the Principal 
Sadder Amen of Hooghly, for the i-ecovery of the said lands, which suit was 
afterwards transferred to the Court of the Zillah Judge. While the suit was 
pending in the Zillah Court, the Coondoos having come to know of the agreement 
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of the 17th July, applied to the Judge, uuder s. 73, [236J Act VIII of 1859,'" to 
have Mookerjee made a party to the euit, which, however, the Judge lefused to 
do, on the ground tlfkt the agreement gave him no present interest. In April 
1868, tlie suit was heard in the Hooghly Court, and dismissed with costs. The 
McQueens appealed to the High Court, and the Coondoos filed a cross appeal, 
setting forth, among other objections to the proceedings in the Judge’s G^rt, 
that he had not made Mookerjee a patty to the suit. On the 15th April, 1869. 
the High Court reversed the decree of the Judge of Hooghly, and gave judgment 
in favour of the McQueens. No reference was made in the judgment of the 
High Court to the question as to whether Mookerjee ought to have been made 
a party to the suit, and the point does not seem to have been insisted on when 
the case was argued before the Higli Court. 

On the 11th May, 1869, the Coondoos petitioned for leave to appeal to Her 
Majesty in Council. Concealing the fact of this Tietition having been tiled, 
Mookerjee applied for and obtained an order for execution from the Hooghly 
Court, under which the McQueens were put in possession of the proiwrty in 
litigation. These proceedings having been brought to the notice of the High 
Court, it was ordered that the Coondoos should be restored to possession, unloss 
the McQueens gave security for costs in the event of the decree of the High Court 
being reversed on ai>peal, and for the rents which might be received by them 
during the pendency of the apical. Thereupon, a security bond for a sum of 
Rs. 12,000 was given hy Mookerjee. TJie McQueens, accordingly, remained in 
possession, and they recovered from the Coondoos, hy attachment of othe>’ 
property, a sum of Rs. 4,739, lujing the cost incurred in the Hooghly Court 
and in the High Court. 

On the 3rd September 1870, a second suit v\as instituted in the name of 
the McQueens to recover from the Coondoos mesne profits in res|)ect of the 
disputed premises. On the 21st of tlje same month, the McQueens sold to 
Mookerjee absolutely all their interest in the pending suit and apical for a sum 
of Rs. 22,000, out of which Rs. 12,500 was to bo deducted for payments already 
made to them. In March, 1H72, the Judge of the Hooghly Coui’t gave a decree 
for Rs. 5,094, in the suit for mesne profits. 

[237J On the 25th .luno, 1872, the decree of the High Court, of the 10th 
April, 1869, was reversed hy the Privy Council, with costs in the Court )k>1ow 
and the costs of the appeal; and, subsequently, the judgment in the suit for 
mesne profits was set aside on review, and the suit dismissed with costs. 

On the 14th Beptemher, 1872, the Coondoos were restored to possession 
of the premises in Howrah, hut failing to find any property of the MoQueens 
against which to execute their decree for costs, they, on the 9th Juno, 1873, 
instituted the present suit. 

Their plaint seta forth in full the agreement of the 17tli July, 1867, and 
recites the proceedings hereinheforo referred to. It then proceeds:— 

“ The plaiutiSs charge that, by reason of the wrongful and injurious acts of the defeudant 
hereinbefore alleged, and by reason of his mitering upon and obtaining a lease of, and 
ultimately purchasing the aforesaid lands and premises pending the suit so maliciously 

•[Sec. 78 :—If it appear to the Court, at any hearing of a suit, that all the persons who 
may be entitled to or who claim some share or intcrestuin the 
Court may adjourn hoar- subject matter of the suft, and who may be likely to be aRected 
iug and diroct that partien by the result, have not been made parties to the suit, the Court 
appearing to be interested may adjourn the hearing of the suit to a future day to bo fixed 
in a suit shall be made by the Court, and direct that such persons shall be made either 
parties to the suit. plaintiffs or defendants in the suit, asthe case may be. In such 

case the Court shall issue a notice to such persons in themanner 
provided in this Act for the service of a summons on a defendant.] 
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• 

iuMtituted and mainUinod by hipi, in the names ol the said John McQueen and Alary Anne, 
his wife, in pursuance of the unlawful and champertous ugrccnient entered into by him with 
them as aforesaid, he the said defendant has made himself lialile /i>r all the costs incurred 
by the plaintiffs in and about the defending of the said suit, and also for all tire routs, issues, 
and profits which the plaintiffs would have received froin<, or in respect of, theirsaiil property, 
but for the aforesaid wrongful and injurious acts of the dcfond<int, together with interest 
th,.rccn at the rate of twelve per cent, per anhuni ; and the plaintiffs submit that in case 
this Honouralde Court should not sec ht to award to the plaintiffs ,is damages a sum e(]uui 
to the whole of the rents, issues, and profits of which they have Isist, or been deprived of l)\ 
the wrongful and injurious acts of the defendant, then the\ ar<‘, at least, entitled to recover 
80 much of the s.iid reiitH, issues, and profits as came into the hands of the defendinit. or 
which, but for his wilful act or default, might have come ; and the plaintiffs furthe,r .submit 
that, from ,iiid after the date of the said defendant's contract with the said John McQueen 
and his said wife, for the absolute sale to him of the said premises, the siiid defendant ought, 
if lialile for no other eosts, to be held liable for such costs and for the rents, issues, and 
jirofits seeured bv him thereafter. 

“Tlie said litigation was instigated and e.irried on ,ind eoiidueted li\ llie defendent at his 
own expense, and with a view to his own benefit, and the defendant was the real mover in 
the said proceed mgs, and 123B] unlawfulU and iiialieiously used the prouedure .iiid process of 
the Courts to the damage and injiirv of the plaintiffs 

“ The pLiintiffs ' c,i>uso of action was a eoiitiiiuous one, and arose on the termination of 
the litigation hereinbefore described." 

The det'oudant, in his written statement, iidinittud the execution ol the 
iif^reeinent, and that he had supplied funds in accordance with its terms, and 
that he had given a bond as security I'oi' the costs in the appuitl to the Piivv 
Council ; hut he contended that he had acted in good taith, and that the 
plaintiffs should be called on to elect eitlicr to enforce the bond which ho liad 
given or to abandon it. He also contended that the plairitilTs luiving submitted 
to tlie rejection, by the Judge of llooglil>, of their apjilication to have been 
mode a party to tbo original suit, were estopimd from bringing this action. He 
denicfl that the plaint disclosed any cause of action, ui' tliat lie was liable in 
respect of the wrongs tlierein alleged, and he pleaded that the claim was 
barrcMl by limitation. 

The cause was heard l»y Mi. Justice MacJ’UKRSon, who, on the JlOtli 
March, 1)^74, gave judgment in favour of the plaintiffs (13 Jl. L. Ji., 532). 

From this decision the defendant ap]>ealed, and on the 2Htli May, 1874, 
tiio Chief Justice, Sin Kichakd Coi’CH, sitting witli Mr. Justice I’oNTIFli.v as 
an .4i)i>ell!ite Court, rovei’sod the dectsioti of the Court below, and tlie plaintiffs 
api>oaled to Her Majesty in Council. 

Mr. Ledh, Q. C., and Mr. Dotjne for the .\p|)ellants.—We do not contend 
in opposition to the finding of the Courts below that the original suit against 
us was instituted or prosecuted without reasonable or probable cause. Wo 
say that the agreement entered into by the McQueens and the present 
respondent was chamiiertous. The Appeal Court has held that chamiierty not 
being in India an indictable offence, does not afford ground for an action. 
That is In erroneous view. Champerty is a wrong, and is, therefore, a ground 
of action to one who has suffered tUriiage thereby. It is imiiiatorial that the 
wrong is not a criminal offence. The cases of Fischer v. I|2S93 Kamala hiaickcr 
(8 Moore’s I. A., 170), Grose v. Amrttamayi Dasi (4 B. L. R., 0. C., 1), Mulln 
Jaffarji Tyeb Ah Saib v. Yacali Kadar Bi (7 Mad. H. C. Ptep., 128), and Tara 
Soonduree Chowdhratn v. The Collector of Mymenstngh (13 B. L. R„ 495; 
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S. C.* 20 W. R., 446) show that siwculative bargains for the purchase of 
interests under litigation are void as being immoral and opposed to public policy. 
Immoral agreements of this character carried out to the injury of third persons, 
give such persons a right of action : see Pechelt v. Watson (8 M. & W., 691), 
Hilton v. Woods (L. R., 4 Eq., 132), and In re Jones (L. R., 6 Oh., 497). 
Apart from the liability in respect of wrong, it is equitable that we should be 
repaid the expenses which we liave ’incurred through the respondent having 
promoted the suit against us. The McQueens had denuded themselves of all 
real interest in the property and in tlie suit in his favour. As assignee of their 
interests, he should have come forward and had himself substituted as plaintiff 
on the record. In Bama Soondurce Dossee v. Annundo Lall Doss (Bourke’s 
Rep., O. G., 44 ; Appeals from 0. 0., 96), it had been held by the High Court 
that those interested in, and who maintain, suits may bo compelled to recoup 
defendants their costs. [SlK M. SMITH.— But the Chief Justice says, there 
is no room for equity here. You should have had the respondent made a party 
to the suit, or you should liave applied in tlie suit to have security. The 
respondent's liability should have been insisted on in the other suit, not in this.] 
The apix)llants did apply in the original suit to the Civil Judge to have the 
respondent made a co-plaintid, but the a])plication was refused. We apiiealed 
in respect of that refusal, but the point did not receive the attention of the 
Appellate Court. Indeed, it seems doubtful whether, under the provisions of 
s. 73, Act VIII of 1HG9, tbo respondent could liave been forced to become a 
party to the suit. The .section allows persons who think their rights affected 
to put themselves before the Court but does not seem to apply to proceedings 
in invitnm to bring a person against his will upon the record, so as to make 
him answerable for costs. [240] Tho decisions on the construction of the 
section have not been uniform. See Joygohtnd Dass v. Goiireeproskad Shaha 
(7 W. R., 202), Sarothi Persliad Mittcr v. Kylash Ghiinder Banerjee (7 W. R., 
316), ICfi/ec Pc.rshad Siiir/h v. Joinutrain Roy (II W. R., 361), Bidnath Sahoy 
V. Gopee Hahno fl4 W. R., 90). In this last case, Mahkby, .7., observed, that 
the action of tho Court under s. 73 was a matter of discretion, and, there¬ 
fore, not a matter of appeal. If tliat was a correct view, tlie order of the Judge 
refusing to make tlie respondent a party to the record was final. In Judoo- 
puttee Chatterjee v. Chimdrr Kant Bhntku'harjee (9 W. R., 309), it was expressly 
hold that a Court was not comijetent to order the name of the purchaser of the 
rights of a plaintiff in a suit to be substituted for that of the plaintiff. [SlK 
M. Smith. —Would not there lie a general equity either to put him on the 
record, or to restrain proceedings until security was given ?] The last section 
of the Civil Procedure Code declares that the procedure of the Civil Courts is to 
be regulated by tiiat Act, and b> no other law. If we had no power to bring 
the respondent before the Court under s. 73, there could be no other authority 
for doing so. f SlU M. Smith. —If there was a right otherwise, s. 73 would 
not take it away. Slii R. CoLLIEE.— If the bargain was champertous, and the 
respondent took nothing under it, he would not be entitled to be made a plain¬ 
tiff.] In an action in ejectment the Courts in England may order a xierson 
not a party to the record to pay oasis — Evans w. Rees (2 Q. B., 334). LSiH 
R. Collier. —That case applies to actions in ejectment only, and has reference 
to the fictitious nature of the proceedings. In llayioard v. Giffard (4 M. & W., 
194), it is laid down as a general rule by Lord Auingeb that Courts of Justice 
have no power except over parties to the record.] 

Mr. Covnc, Q. C., and Mr. F. H. Bowring for the Resiiondent.—It has 
been held by both Courts below that the litigation in which the appellants 
had incurred the costs which they claim [241] in this action, had not been 
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instituted or prosecuted Without reasonable or probable cause. Under*8uoh 
oiroumatances an action would not lie for improperly putting the law in motion. 
To succeed m the present action the appellants had, therefore, to make 
out one of two propositions : First, that there was a champertous agreement 
constituting an offence under the law applicable in India, resulting in special 
damage to the appellants, and so giving them a right of action : or s/icond, that 
the interest of the present respondent in the original suit was that of a real 
plaintiff, and that he could not be brought on the record, or otherwise reached, 
under the provisions of the Civil Procedure Code. 

Taking the second proposition first, we are to see whether the respondent 
had an interest when the McQueens first instituted their suit. If he had, then 
the case founded on maintenance is at an end. [Sir M. Smith.— -Not if the 
consideration for that interest was champertous. The effect of the agreement 
is the real point.] If his interest was cliampertous, could he be made a party 
to the suit? .\ccording to the true construction of the agreement the respond¬ 
ent had assigned to him an interest of the nature of a mortgage of two-thirds 
of the property claimed by the McQueens, with the object that he should carry 
on the suit. There was, therefore, a partial assignment before suit brought, 
which was not disclosed by the assignors at the time the suit was brought, hut 
which, while the cause was pending, came to the knowledge of the defendants. 
With that knowledge the defendants were in a position to take such steps as 
might secure them from loss. They applied to the Judge under s. 73 of the 
Procedure Code that the respondent might be made a party to the suit. The 
Judge refused on the ground that the respondent liad no interest. In this we 
think he was wrong, for we construe the agreement as a partial assignment. 
Against the Judge's decision on this point the defendants brought a cross-appeal 
to the High Court, but they did not prosecute that cross-appeal. At the 
hearing in the High Court, there was a re-settlement of issues, tfie parties 
suggesting the issues which they desired to he tried, btit no mention was made 
of adding the respondent as a party. That matter was allowed to drop, [242] 
and the*High Court, in its judgment, did not refer to it. It has been contended 
for the appellants that if the ap)}eal on this point hsul been insisted on, the 
High Court could not have interfered with tlie discretion exercised by the 
Civil Judge, and that the Courts in India are so tied up by the Procedure Code 
that they cannot add a party unless he comes forward voluntarily as an 
intervenor. The cases cit^ do not hear out that contention, and a])art from 
legislation, every Court has a discretion to say whether or not the real parties 
are before it, and any order made in exercise of that discretion would be 
subject to appeal, since it affects the merits of the suit. 

As to the alternative proposition, there was no authority either in England 
or in India for holding that an action would lie against a man merely on the 
ground that he was the real owner and substantially the plaintiff in an 
unsuooessful suit in which the defendant has been put to cost and expense. 
The existence of champerty and maintenance is not sufficient to support such 
an action, the ground of which must be the malicious abuse of civil process 
without probable cause. The element of champerty in such a suit is 
immaterial. Looking at the English Statutes on the subject, it might be 
doubted whether such an agreement as was made the ground of the present 
suit was contemplated by these enactments. 

The Statutes 3 Ed. 1, c. 25 and 28 (Bevised Edition of Statutes, Vol. 1, 
22), 18 Ed. I, c. 49 (Bevised Edition of Statutes, Vol. I, 72). 28 Ed. I, c. 11 
(Revised Edition of Statutes, Vol. I, 105) were only declaratory of the common 
law which had been neglected or abused. The Statute 33 Ed. I (Bevised 
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Editii7)n of Statutes, Vol. I, 111) puts the action for champerty or mamtenance 
on the ground of malice. The offence is maliciously to maintain or to bargain 
for part of the subject of a suit. So likewise the Statutes 20 Ed. Ill, c. 4 
(Revised Edition of Statutes, Vol. 1, 172), and 32 Henry VIII., c. 9 
(Revised Edition of Statutes, Vol. 1, 481) imply something mnlim in 
ne, a transaction corrupt or illegal. See the observations in Co. Litt., 368b 
and 369a: Hargrave’s Note on Co. Litt., 161a; Comyn's Dig. Tit. Main¬ 
tenance, A. 5, citing Second Jnst., 208; Hawkin's Pleas of the Crown, 8th ed., 
Vol. 1, [2433 pp. 454-—4G3 ; and see the Year Book, 11 Henry VI, folio 11. 
There is not a case in the books since 11 Henry VI., to show that an action will 
lie in respect of the abuse of civil process in the absence of these elements, 
which must he averred in the ordinary action for malicious prosecution, see 
Cotterell v. Jotiph (11 C. B., 71.‘l). In the case of Pecholl v. Watson^ M. & W., 
691), which has been referred to as a contrary authority, there were two counts, 
one of which charged the advising to commence an action without reasonable and 
probable cause, and the other of which charged that the defendants contriving, 
Ac., wrongfully, unjustly, maliciously, and unlawfully upheld and maintained 
the said action. In AVd/Zi/ v. Leman (4 Q. B., N. 8., 883) the plaintiff failed 
through not having averred want of reasomible or probable cause. The cases 
of SavH.e v. Roberts (1 Ld. Rayni., 374; 8. C., 1 Salk., 13), Gregory v. The 
Duke of Brunswick (6 M, A (1., 205), and Fnulon v. Parker (11 M. A. W., 675) 
show that malice must be established. .\s to the .manner in which Courts of 
Equity in England deal with the subject of maintenance, see Knight v. Boioyer 
(2 De G. A .),, 421, at p 444). I Sir B. Peacock cited Wood v. Griffith (1 
Swans., 43, at p. 56.1 English law does not apply to the mofussil, and because 
the parties to the present suit are subject to the original jurisdiction of the 
High Court, it does not follow that tlio Englisli law as to champerty and 
maintenance could be applied in respect of an agreement relating to lands in 
the mofussil, and to proceedings arising in a jnofussil Court. It might further 
be doubted whether the English Statute and Common Law, with regard to 
maintenance form part of the law to he administei-ed by the Charter Courts in 
Presidency Towns. Were they part of the law introduced by the Charter of 
13 Geo. 1 ? The test was their applicability to tlie circumstances of the people 
—Mayor of Lyons v. The East [tulia Company (l Moore’s I. k.., 175). This 
was a case between Hindus, and to be governed by Hindu law. Ifrose v. 
Amirtomayi Dost (4 B. L. R., O. C., 1), PitchakiUti Che.tty v. Kamala 
Nayakkan (I Mad. H.C. Rep., 153),r244]Rft»im'j' Khanderavy.Govind Pandshel 
(6 Bom. M. C. Rep., .A. C., 63), Dairndhar Madhavfi v. Kahandas Narandas (8 
Bom, H, C. Rep., 0. C., 1) show that the English law of champerty and 
maintenance are not in force in India. Where Courts in England have held 
persons not jiarties to the record to be liable for costs as in Dungey v. Angove 
(2 Vea. Jr., 304, at p. 313), Cockle, v. Whiting (1 Russ. A My., 43), In re Jones 
(L. R., 6 Ch. Ap., 497), and Hilton v. Wcods (L. R., 4 Eq., 432), the liability has 
been declared, on summary proceedings taken, in the suit in which the costs 
were incurred, and not in a separate action. In these cases the Courts exercised 
a disciplinary jurisdiction to punish irregularity on the part of solicitors and 
contempt. The interference in the case of Tiama Soondure.e. Dosseev. Anundo Lai 
Doss (Bourke’s Rep., O. C., 44 ; and Appeals from O. C., 96) was put by 
Peacock, 0. J., on the latter ground. 

Mr. Leith, Q. C., in reply.—The English Statutes on the subject of cham¬ 
perty and maintenance are to be applied by the High Court in its original 
jurisdiction if they formed part of the law introduced into India by the Charter 
of 13 Geo. I. There was nothing in the condition or circumstances of the 
people of India to exclude them, since they were based on general principles 
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of universal application. Apart from the Statutes an action would lie at 
Common Law on the ground that a chanipertous agresruent is contrary to 
public policy. This principle has been Jeoognized l)y the Courts of Equity in 
England— Flarrington v. Long (2 My. & K., 590). To su})port the action it 
is not necessary to give proof of special malice. It is enough to sliow that 
the defendant has wrongfully made liimself party to a suit, the necessary 
result of which is to put the plaintilf to expense. 

The following cases were cited as showing tliat' the English law as to 
champerty and maintenance was recogni/ud and followed by the Indian Coui’ts. 
MtiHa Jaffarji Tyeb Ali Saih v. Viiciili Kadar lit (7 Mad. II. 0. Re])., 128), 
Ttamgholam Singh v. KucriU Singh (i Sol. Rep., 12), Bnjnariiin Singh v. Trkh- 
narain Singh (6 Sel. Rep., 131). [218] Zuh(niroonnis<ta Kliiinum v. Jianl^ek Lai 
Mitter (6 Sel. Rep., 298), Siind Karnmiit Ali v. Simhhoonuth .)Tttlcr fS. D. 

1847, p. 423), Maharajah Miihfi<isur liuksh Singh v. Thr (hvrniniont (.S. 1). A., 

1848, p. 659), Awireiofi v. Maharajah Snimh Chtnuh.r Hair (S. 1). A., 1849, 

p. 340), Kishm Lai lihoomik v. Pmrer Soondree (S. 1). 1852, p. 394), Punch- 

cowree Mahtoon y. Kalecchiini (9 W. R., 490), Shaikh AhnI lIoNfstnn v. Lalla 
Bam Sarim (13 W. R., 426), Grose v. Aniirtoinaj/i Dasi (1 H. E. R., O. 0., 1), 
Jiiggessur Coomar v. Prosonno Comnar Ghose (l Ind- Jur., N. S., 282). 

Even if the rest of the plaintiffs' claim were to ho disallowed, they were 
at all events entitled to the expenses incuD-od in the ii])peiil to the Privy 
Council subsequent to the purchase by the res[)ondent of the whole rights and 
i)nh)rest of the McQueens in the subject of litigation. After that time he was 
the real appellant, and must be held answerable. 

Their Loixlships took time to consider their Judgment wliich was delivered 
as follows by 

Sir M. E. Smith. —This, suit wa.s instituted by the api)oliants, who wore 
the successful defendants in two former suits brought by one McQueen and 
his wife against them, to recover from the dolondaut, Chunder Canto Mooker- 
jee, who was neither an original nor added j)arty in those suits, the amount of 
the costs incurred by them in that litigation, and which .McQueen and his 
wife, by reason of their poverty, vyore unable to pay. 

The principal suit of the McQueens (the other being for mesne iM’ofiiTs 
only) was brought in the Hooghly Court to recover from tlie present plaintiffs 
some lands in Howrah, which their fatlier had f)urchased of one liel)oe llunnoo. 
Mrs. McQueen was the illegitimate daughter of one McDonald and Bobee 
Bunnoo, and she claimed the property as her father’s, ajid as being entitlefl to 
it after her mother's death, under his will. The defence of the now plaintiffs 
in that suit [248] was that Bebee Bunnoo was oithei' the real owner, or had 
been allowed by McDonald to deal with the property as owner, and that their 
father was a purchaser from her without notice of any other title. It ai)i)ears 
that they and their father had held posse-ssion of the property for 24 years 
after the purchase, and had greatly improved it. 

The Zillah Judge held the suit to be barred by limitation, and dismissed 
it. The High Court (finding that Bebee Bunnoo had died within twelve years 
of the suit) reversed his judgment, and having retained the case, and tried it 
on the merits, passed a decree in favour of the then plaintiff’s, the McQueens. 

On an appeal to Her Majesty, the decree of the High Court was reversed, 
and it was ordered that the suits should be dismissed, and that the then 
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defendants (the now plaintiffs) should have their costs in India and of their 
appeal to Her Majesty. These costs amounted to a large sum, and the 
McQueens were unable to pay them. 

The connection of the defendant Mookerjee with the above litigation, and 
the facts relied on to support the present action, will now be referred to. A 
special agreement was entered into*between the McQueens and Mookerjee, 
which recited an apparently good title of the former to the property. By this 
agreement Mookerjee was appointed the attorney and mooktear of the 
McQueens to conduct the litigatipn against the present plaintiffs. On the one 
side he undertook to manage the suit, to make all necessary advances for the 
purpose, and further to make an allowance of 150 rupees per mensem to the 
McQueens, for their support during the pendency of the proceedings. On the 
other side they agreed in effect that Mookerjee should have the management 
of the suit, they, however, assisting him, unless it happened that McQueen 
could give his whole attention to the litigation, in which case he was to have 
the conduct of it, ‘‘ but under the control of Mookerjee.” It was stipulated 
that all the advances should he repaid with interest at 12 per cent., and that, 
as remuneration for his trouble and risk, Mookerjee should have a third part 
of “ the clear net profits ” of the suit; and, by way of security, it was agreed 
that he should receive all moneys, [247] and take possession of all lands 
recovered, and after satisfying his own claims pay over the balance to the 
McQueens. 

This power-of-attomey was made irrevocable, unless upon the terms that the 
McQueens should repay all the moneys advanced with interest at 12 per cent., 
and a further sum of 2,000 rupees as liquidated damages. McQueen certainly 
did not give his whole attention to the suit; and (although he occasionally saw 
the pleaders) they were really managed by Mookerjee. 

It appears that after the present plaintiffs had obtained leave to appeal 
from the judgment of the High Court in the original suit, the McQueens 
obtained possession of the property. The Court having ordered the possession 
to be restored, unless the McQueens gave security to the amount of 12,000 
rupees to repay what would be due in case the decree should be reversed, the 
present defendant gave a bond to the above amount us such security. 

• Pending the appeal to Her Majesty, Mookerjee purchased of the McQueens 
all their interest in the principal suit, and the suit for mesne profits, for 22,000 
rupees, out of which he was to deduct 12,500 rupees for the advances he had 
made to them, and from this time he appears to have conducted the appeal in 
his own interest. 

It should be stated that, in the former suit, the now pl^tiffs—upon the 
agreement between Mookerjee and the McQueens coming to their knowledge— 
applied to the Judge to have Mookerjee made a party to the suit under the 73rd 
section of Act VIII of 1859, in order that, if successful, they might make him 
responsible for costs. The Judge refused the application. Upon the appeal to 
the High Court by the McQueens, the present plaintiffs raised this point in 
their memorandum of cross-appeal, but no notice aptmrs to have been taken 
Pf it in the judgment of that Court. 

The plaint in the present action alleges that the plaintiffs being in ..lawful 
possession as owners of the property in question, the defendant, knowing this 
was so, maliciously conspired with the McQueens to bring a suit in their 
names to take the possession from them, and in fuj'theranoe of this conspiracy 
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entsred £848] into the agreennifaDt already described, which is set out at length. 
It then alleges that the agreement contains false and fraudulent recitals of a 
pretended title in the McQueens, and that it *' savours of champerty and 
maintenance, and is otherwise wholly illegal and contrary to public policy, ” 
and was entered into ** for the purpose of barratrously maintaining an unjust 
and oppressive suit against the plaintiffs ’’ in the names of persons who had no 
right and were without means to pay the costs. It then avers that the former 
suit was brought “ maliciously and without reasonable and probable cause, ” 
and after describing the proceedings in the suit, and the facts showing the 
defendant’s connection with them, alleges that “ the litigation was instigated 
and carried on by defendant at his own expense, and with a view to his 
own benefit, and that he was the real mover, and unlawfully used the procedure 
of the Court for his own benefit. ” 

If all these allegations in the plaint, or so many of them as aver that the 
suit was brought or instigated by the defendant, maliciously and without 
probable cause, had been proved, this action wouhl, undoubtedly, have been 
sustained, upon the principle that the prosecution of legal proceedings 
which are instigated by malice, and are at the same time groundless, is a wrong 
to the person who suffers damage in consetiuence of them. 

This principle is thus stated by Mr. Justice Williams in Cottrrcll v. Janes 
(11 C. B., 713) 

" It is clear no action will lie for improi)erly putting the law in motion in 
the name of a third person, unless it is alleged and proved that it is done 
maliciously and without reasonable or ]3robable cause ; but if there be malice 
and want of reasonable or probable cause, no doubt the action will lie, provided 
there be also legal damage. ” 

In the present case, liowever, both the Courts below have found that 
neither malice nor the absence of probable cause has been proved. Their 
Lordships entirely agree with the Courts in India on this point, and it appears 
to them that the facts present a case having a wholly different aspect. 

[249] With regard to the motives of the defendant it is not pretended that he 
entertained any ill-feeling or malice in any sense towards the plaintiffs. The 
terms of the agreement, and his large expenditure, show that he was prompted 
in what he did by his having formed a favourable and sanguine opinion of tfie 
title of the McQueens, and by the hope of a profitable return for his advances. 
Nor can the suit be said to have been wanting in jn'obable cause, when the two 
learned Judges of the High Court who heard it on apjKjal decided in favour of 
the then idaintifl's. Indued, it was pronerly ailimttod at their Lordships’bar 
that the case mgst be considered as if the allegations ul malice and want of 
probable cause were struck out of the plaint. 

These aliegati 9 ns being eliminated, the question is whether the action can 
be maintained upon either of the two grounds argued at the bar, which, stating 
them generally, are;— 

1 . That the agreement and acts of the defendant amounted to champerty, 
or were otherwise illegal as being against pul>lic ixilicy, and that the plaintiff's 
have suffered special damage from them. 

2. That the defendant was the real actor in the former suits, and had an 
interest in them, and was, tbei^efore, responsible for the costs of them. 
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The question whether the law of maintenanoe and champerty, or any 
rules analogous to that law, as it exists in England, have been introduced into 
and form part of the' law of India, has been for a long period in controversy in 
the Ini) inn Courts. A beadroll of decisions from 1825 to the present time was 
cited at the bai’, and it certainly appears from them that the views of the Courts 
have not lieen uniform, and that great diversity of opinion has prevailed. 

I 

The earliest case referred to occurred in the year 1825. A pauper plaintiff, 
in his petition of appeal to the Sudder Court, disclosed the fact that he had 
agreed to give half the estate in litigation to a third poison in consideration of 
advances made to prosecute tlie appeal. Tlie Court, after directing a search in 
the records for precedents of such ii ti-ansaction, and none having been found, 
declared that “ the transaction savoured strongly of gambling,” and also that 
the contract to [ 230 ] give lialf of a laj’go estate for a comparatively small ad¬ 
vance was " by no means fair,” and ordered that unless the agreement was can¬ 
celled tlie appeal should not ho entertained —liavi Gholam Singh v. Keerut 
Sing (4 Bel. Rep., 12). 

In 1836 the Sudder Court refused to enforce against a successful litigant 
an agreement he had iiiudo to give two annas of tlie estate if recovered in con¬ 
sideration of advances made to carry on the suit. They held first, that the 
estate being family property could not be thus disposed of; but they also held 
on the authority of tlio decision in 1825 that the transaction was of an illegal 
character as a species of gambling, and could not be sanctioned in a Court of 
Justice —Brijnerain Sing v. TMinanun Sing (6 Bel. Rep., 131). 

In 1840 a similar agreement to tliat in the last case came before the Court: 
one Judge thought it was not proved, but tlie other, Mr. Tuckeh, held, following 
the two former decisions, that “ the agreement w^as illegal, tlius (as he said) 
establishing the point for future guidance in all similar cases ”—Zuhooroonmssa 
Khaaum v. Buseok Lai Mittcr (6 Bel. Reji., 298). 

In a short note of a similar case in 1849, the Court is reported to have 
said : “ z\s the luecedents of tlio Court have hold that champerty is illegal, we 
cannot enforce any condition (of the kind) in favour of tlio idaintiffs”— 
Andreu's v. Maharajah Sreesh Chundar Race (S. D. A., 1849, p. 340). 

In the next case the current of opinion underwent a marked change. 

In 1852 a case was brought before a full Sudder Court, consisting of five 
Judges, in which the Principal Sudder Ameen had dismissed a suit because the 
plaintiff had obtained the funds to jirosi'cute it by means of an agreement which 
he deemed to be chamiiertous. This decision of the Principal Sudder Ameen 
was, in any view of the law, urronoous; hut the Judges took occasion to 
express their opinion on the general question. Sir R. Bablow siiys; “ There 
is no distinct law in our Code which lays it down to be illegal for one party 
to receive and another to give lunds for the purpose of carrying [ 281 ] on 
a suit on promise of certain consideration in the form of a share of the- 
property sued for, if decreed to the plaintiffs.” Mr. Welby Jackson, whilst 
he thought the precedents of tlie Court (referring to the oases already 
mentioned) had held champerty to be illegal, says: “ But the matter having 

been now brought up generally for consideration before the whole Court, I have 
no hesitation in declaring my opinion that an arrangement of the nature of 
champerty is not of itself illegal or void.” Again he says : “ I know of no law 
against such an arrangement, and there is certainly no reason why it should be 
declared illegal. Such arrangements must stand or fall according to the 
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peculiar nature of their conditions. They are liable to question like any others 
where a suit is brought to enforce or avoid them.” The other three Judges 
construe the former precedents (with one exception) as holding only " that, as 
between a plaintiff and a party advancing funds to him to carry on his case, 
the Courts will not recognize and enforce agreements wliich appear to be 
exorbitant and to partake of the nature.of gambling contracts "— Kishen Lai 
Bhoomik v. Pearee Soondree (S. D. A., 1852, p. 394). 

This case appears to have been generally regarded as a leading decision. 
Mr. Justice Glovek so treats it in a case which came before the High Court so 
late as 1868, and refers to it as deciding that champerty per se was not illegal— 
PancJtcov'ree Mahtoon v. Kaler Churn (9 W. R., 490). In this same case, 
however, Mr. Justice MacpheRSON said he did not feel it necessary to decide the 
question ; and in consequence of the opinions expressed by him and other 
learned Judges in India in recent cases, it will ho necessary to advert shortly 
to some of the subsequent decisions. 

In Grose v. Amitamayi Dasi (4 B. L. R., O. C., l), winch was the case of 
a contract of a champeitous character made by a Hindu widow, Mr. Justice 
Pheak, after a full review of the English and Indian cases, expressed an opinion 
that the law which renders champerty and maintenance illegal in England is in 
force at least within the Presidency towns; and further that agreements [232] 
of that character were against the interests of society in India, and, therefore, 
on grounds of public policy void. Upon an appeal to the full Court, the Chief 
Justice (Sir Baknes Peacock) did not adopt tliis ground of decision. He 
expressed his opinion thus: “ That the deed was not binding on the 

reversionary heirs, if not upon the ground of champerty, upon the ground that 
it was an unconscionable bargain, and a specul itive, if not gambling contract.” 
Jlr. Justice Macphekson agreed with Mr. Justice Pheab in thinking that the 
agreement was void, as being against public policy. 

Mr. Justice lloLLOWAV, in a case which came before the High Court of 
Madras, in its Original Jurisdiction, in 1870, expressed a strong opinion that 
the English Statutes and Common Law' relating to champerty and maintenance 
prevailed in that Court, and rendered contracts bearing that character void. 
He also, with some vehemence of language, denounced such contracts as being 
contrary to public policy. The opinion expressed by Mr. Justice Holloway fin 
the application of the English Statutes and Common Law w'as not necessary to 
the decision of the case, for the agreement sued upon was clearly extortionate, 
and there were other sufficient grounds for the refusal ol the Court to enforce 
it—Mulla Jaffarji Tych Ah Saib v. Yamli Kadar lii (7 Mad. 11. C Rep., 128). 

This opinion of Mr. Justice HulLOVVAY seems to be directly op|X)sed to the 
view expressed by Chief Justice SCOTLAND in delivering the opinion of the High 
Court of Madras in a former case, PitchakuUi Chetti. v. KatnaUi Nayakhan 
(l Mad. H. C. Rep., 153). The Chief Justice there says ; “ Maintenance and 

ohamiierty are made ofl'ences by the Common and Statute Law of England, 
which in this resjiect has no application to the natives of this country, and in 
considering and deciding upon the civil contracts of natives on the ground of 
maintenance or champerty, we must look to the general principles as regards 
public policy and the administration of justice upon which the law at present 
rests. To this extent we think the law can jiroperly lie applied in perfect 
consistency with the Hindu law [233] relating to contracts. See 1 Strange’s 
Hindu Law, 275.” The passage in Strange alluded to by the Chief Justice 
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descants upon the similarity between English and Hindu law with regard to the 
invalidity of contracts which violate public policy and the interests of the 
community. * 

In a late case in the High Court of Bombay, Datnodhar Madhavji v. 
Kahatidas Narandas (8 Bom. H. C. Bep., O. C. J., 1), WSISTBOPP, C.J., declined 
to express any opinion as to the e^ftent to which the law of chami)erty is 
applicable to the Presidency towns or in the mofussil. 

To return to the Bengal Presidency, it will be necessary to refer to one 
more decision only before coming to the judgments in the present suit. In the 
case of Tara Sooiidurce Chowdhmin v. The Court of Wards (13 B. L. R., 496; 
S.C., 20 W. R., 446), the Court (Sir R. ConcH being Chief Justice) held that 
the agreement it was sought.to enforce was void, “ as being contrary to public 
policy, and as therefore not giving any right to sup for the property which was 
professed to be passed by it.’’ The learned Ciiief Justice commented upon and 
adopted the observations of tliis tribunal in the case of Fischer v. Kamala 
Naicker (8 Moore's I. A., 170). Ho also referred witli approval to the remarks 
of Mr. Justice Holloway as to the mischievous effects of such agreements in 
India. 

It is to be observed that in nono of the above cases did any question arise 
as to the liability of the parties who entered into the agreements to third 
persons. 

To come to the judgments in the present suit. Mr. Justice M.1CPHERSON 
was of opinion upon the point now under consideration that the agreement was 
illegal and void as being against public policy, and he held, on the authority of 
the English case of Vechell v. Watson (8 M. <k W., 691), that the present suit 
might be maintained. In the judgment of the High Court, delivered by 
Sir R. Couch, C.J., reveming Mr. Justice Macphbeson's decree, the Chief Justice 
says : " It has been alwavs admitted that the English Common Law, and the 
Cadi] Statutes as to maintenance and champerty, are not applicable, and are 
considered as having no force in this country. They certainly do not apply to 
the mofussil, whatever question there might be how far they had been intro* 
duced within the jurisdiction of the Supreme Court. The ground upon which 
agreements whicli are champertous, or agreements for maintenance, liave been 
held to be void in this country, is that they are contrary to public policy ; or, 
a^ described by the .Judicial Committee in Fischer v. Kamal-a, Naicker 
(6 Moore’s I. A., 170), are considered to be immoral, and against public policy, 
and such as the law will not enforce here, and treat as void,” And he held 
that, though such agreements wore in a sense illegal, they did not amount to 
“ an offence in India so as to give a right of action to a person who might 
sustain special damage from it, even if such an action might now be maintained 
against a person committing the offence of champerty in England.” 

It will now be convenient to refer to two cases before this Committee in 
which the subject has been to some extent considered. In Fischer v. Kamala 
Naicker (8 Moore’s I. A., 170), the Court below having held an agreement to be 
void for champerty, this tribunal thought the judgment to be wrong on the 
grounds that the point had not been raised by the pleadings, and also that the 
agreement was in no sense champertous, and, this being so, their Lordships 
observed : " It was unnecessary to decide whether under the law which the 
Court was administering those acts which in the English law are denominated 
either maintenance or champerty, and are punishable as offences, partly by 
^he Common Law and partly by Statute, are forbidden.” But in the course 
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of the judgment they madd'^the following observations :—“ The Court seem 
very properly to have considered that the champerty, or more properly the 
maintenance, into which they were enquiring was something which must have 
the qualities attributed to champerty or maintenance by English law ; it must 
be something against good policy and justice, something tending to promote 
unnecessary litigation, something that in a legal sense is immoral, and to the 
con8tl-[285jtution of which a bad motive is in tlie same sense necessary.” It is 
unnecessary now to say whether the above considerations are essential ingre¬ 
dients to constitute the statutable offence of champerty in England ; but they 
have been properly regarded in India as an authoritative guide to direct the 
judgment of the Court in determining the binding nature of such agreements 
there. 

In the more recent case before this tribunal, Chedavihara Cheity v. Renga 
Krishna Muthu Vira Piichaiya Naickar (L.R., 1 Ind. Ap., 241; see at p. 264 ; 
a.C., 13 B. L. R.. 509, at p. 526) in whicli a suit to enforce an unrighteous and 
champertous bond was dismissed, the following observations wore made : — 

“ With respect to the law of champerty or maintenance, it must he admit¬ 
ted, and indeed it is admitted in many decided cases, that the law in India is 
nut the same as it is in England. The Statute of Champerty being part of the 
Statute Law of England, has of course no effect in the mofussil of India; and 
the Courts of India do admit the validity of many transactions of that nature, 
which would not be recognized or treated as valid by the Courts of England. 
On the other hand, the cases cited show that the Indian Courts will not sanction 
every description of maintenance. Probably the true principle is that stated 
by Sir BaBNES Peacock in the course of the argument, viz., that administering, 
as they are hound to administer, justice according to the l)road principles of 
equity and good conscience, those Courts will consider whether the transaction 
is merely the acquisition of an interest in the subject of litigation hoiui fide 
entered into, or whether it is an unfair or illegitimate transaction got up for the 
purpose merely of spoil, or of'litigation, disturbing the peace of families, and 
carried on from a corrupt and improper motive.’’ 

The result of the authoritiesi then, appears to be that the English laws of 
Maintenance and Champerty are not of force as specific laws in India ; and the 
decisions to this effect appear to their Lordships to rest on sound principles. So 
far as concerns the mofussil, there is no ground on which it can be contended 
that these laws are in force there. The (juestion has chiefly [256] been whether 
they are in force in the Presidency towns, although the distinction between the 
Presidency Towns and the mofussil has not been always borne in mind. 

It is to be observed that the English Statutes on the subject were passed 
in early times, mainly to prohibit high Judicial Officers and Officers of State 
from oppressing the King’s subjects by maintaining suits or purchasing rights 
in litigation. No doubt, by the Common Law also, it was an offence for these 
and other persons to act in this manner. Before the accpiisition of India by the 
British Crown, these laws, so far as they may be understood to treat as a speci¬ 
fic offence the mere purchase of a share of a property in suit in consideration of 
advances for carrying it on without more, had become in a great degree inappli¬ 
cable 1(0 the altered state of society and of property. They were laws of a 
special character, directed against abuses prevalent, it may be, in England in 
early times, and had fallen into at least comparative desuetude. Unless, there¬ 
fore, they were plainly appropriate to the condition of things in the Presidency 
towns of India, it ought not to be held that they had been introduced there as 
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specific laws upon the general introduction of British law. The principles on 
which the exclusion^from India of special English laws rest are explained in the 
well-known judgment of the Mayor of Lyons v. The East India Company 
(l Moore's I. A., 175). It appears to their Loidships that the conditi9n of the 
Presidency towns, inhabited by various races of people, and the legislative pro¬ 
vision directing all matters of contract and dealing between party and party to 
be determined in the case of Mahomedans and Hindus by their own laws and 
usages respectively, or where only one of the parties is a Mahomedan or Hindu 
by the laws and usages bf the defendant, furnished reasons for holding that these 
special laws are inapplicable to these towns. There seems to have been always, 
to say the least, great doubt whether they were in force there, a circumstance 
to be taken into consideration in determining whether they really were part of 
the law introduced into them. 

It would be most undesirable that a difference should exist [337] between 
the law of the towns and the inofussil on this point. Having regard to the 
frequent dealings between dwellers in the towns and those in the mofussil, and 
between native persona under dilfoi’ent laws, it is evident tliat difficult questions 
would constantly arise as to which law should govern the ease. 

But whilst their Lordships hold that the specific English law of Mainte¬ 
nance and Champerty has not been introduced into India, it seems clear to them 
upon the authorities that contracts of this character ought under certain 
circumstances to be held to he invalid, as being against public policy. Some 
of the circumstances which would tend to render them so have been adverted 
to in the two judgments of this tribunal already cited. 

Their Ijordships think it may properly bo inferred from the decisions above 
referred to, and especially those of this tribunal, that a fair agreement to supply 
funds to carry on a suit in consideration of having a share of the property, if 
recovered, ought not to he regarded as being, per .sr, opposed to public policy. 
Indeed, cases may be easily supposed in whicli it would be in furtherance of 
right and justice, and necessary to resist oppression, that a suitor W'ho had a 
just title to property, and no means except the property itself, should be assist¬ 
ed in this manner. 

But agreements of this kind ought to be carefully watched, and when found 
t^ he extortionate, and unconscionable, so as to he inequitable against the party ; 
or to be made, not with the bond fuh object of assisting a claim believed to be 
just, and of obtaining a reaonable recompense therefor, but for improper objects, 
as for the purpose of gambling in litigation, or of injuring or oppressing others 
by abetting and encouraging unrighteous suits, so as to be contrary to public 
policy,—eflfoct ought not to be given to them. 

Such, then, being the law on this sulqect in India, it fails to support the 
present action. It may be that the contract in this case is unconscionable, and 
one which ought not to have been enforced against the McQueens if their suit 
had been successful; but assuming this to be so, the plaintiffs, in their Lord- 
ships' view, have failed to establish that an action arises to them [238] there¬ 
from against the defendant for the losses and costs of the litigation. By the 
law of India, as above interpreted, the agreement did not constitute a punishable 
offence, and - the action cannot therefore, as pointed out by the Chief Justice 
below, be sustained on the ground that where an indictable offence has been 
committed, and an individual has suffered special loss, a remedy by action is 
given to him as the party aggrieved; nor does there appear to be any other 
principle upon which the action, under the circumstances of the presmit case, 
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oan be maintained. Whatever, therefore, may be the rights of the parties to 
the agreement as between themselves, their Lordships think that the High 
Court was. right in holding that the aoidon of the plaintiflFs ai^inst a third party, 
founded on the alleged champerty, cannot be maintained. 

There remains the question whether the action oan be supported against the 
defendant, as being an actor in the suit, and having an interest in it. It is to 
be observed that a suit of this kind, in the absence of malice, and of the want 
of probable cause, is of first impression, no precedent for. it having been found 
either in England or India. It may be assumed that, under the first agreement, 
the defendant acquired a contingent interest in the property, the subject of the 
suit, to the extent of one>tbird share, besides the security for his advances; that 
he agreed to supply all the funds required to carry on the litigation, and that 
he obtained the virtual control of the proceedings; for although, under certain 
circumstances, McQueen was to manage the suit, and in any case to assist in 
the management, the supreme control was to belong to the defendant, subject 
to a power of revocation by the McQueens on onerous terms, which was not 
exercised. I3ut this state of things created no legal privity between the plain¬ 
tiffs and the defendant, from which a promise oan be implied on the part of the 
defendant to pay the present plaintiffs the cost of the former suit, on which an 
action of contract oan be founded: nor does it establish a legal wroog, 
for the former suit, as already shown, was brought without improper motives, 
and upon reasonable cause. It has, however, been contended that it would be only 
in accordance with justice and equity that he who was tiie principal mover of 
Caa9) a suit, and had an interest in it, should be made liable to the costs. It 
is obvious that a wide field of new litigation would be opened if, after the 
termination of the original suit, another independent suit might, on such 
general grounds, be brought against third pei'sons. Interminable questions 
would arise as to the degree of meddling and assistance which would cnnate the 
liability. So far as precedents exist, it is either in the original suit itself, or 
the .exercise of the summary jurisdiction of tlie Courts, that any such liability 
has been enforded. It is ordinary practice, if the plaintiff is suing for anotlier, 
to require security for costs, and to stay the proceedings until it is given. The 
now plaintiffs were fully aware, during the pendency of the former suit, of tlie 
arrangement between the McQueens and the defendant, but instead of applying 
for security for costs, they petitioned the Court to make him a co-plaintiff 
under the 73rd section of Act VIII. Without deciding whether this appli-, 
cation was rigiuly rejected, it is enough to say that its rejection cannot 
give ground for an action which would not otherwise lie. 

The instances in which persons other than parties to the suit have been 
held liable to costs in England, have been principally those of solicitors over 
whom the Court exercisi^s disciplinary jurisdiction, as in the case of Be Jones 
(L. B. 6 Ch. Ap., 497). The Courts have also ordered the real parties to pay 
the costs in actions of ejectment, originally on the ground that that action was 
in form a fictitious proceeding, and having once assumed this power they have 
continued to exercise it in the actions substituted for that of ejectment. Again, 
the Courts, it has been said, would so interfere in case of any contempt or 
abuse of their proceedings—see Hayuard v. Qiffard (4 M. & W., 194). But all 
these cases relate to applications either in the cause itself, or to the summary 
jurisdiction of the Court. 

A esAe iu the High Court in Calcutta, Bamasoonduree Dossee v. Aimadlal 
Bose (Bomdee's Bep., O. C., 44; and Appeals from 0. C., p. 96). wot much 
relied w by the app^laut's Council. There in a suit brougiit (in the original 
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i urisdiotiioD} to recover possessioD of land by a nominal plaintiff, Mr. Justice 
|36l3 PHFiAB.on a motion, made apparently in the suit, ordered the real plaintiffs 
to pay the costrf His judgment is placed mainly on the ground that the 
jurisdiction exercised by the English Courts in actions of ejectment was 
introduced into the original jurisdiction of the High Court, and was applicable 
to analogous actions brought to recover land there. The Chief Justice (Sir 
Barnes Peacock), in affirming tKis order on appeal, supported it not only on 
the ground on which Mr. Justice Phear’s judgment rests, but on the circum¬ 
stances of the case, which showed, as he thought, that there had been " a gross 
abuse of the powers of the Court, and a contempt of Court,” 

It is obvious that there is nothing in these judgments which gives support 
to the contention that an independent action will under such circumstances lie. 

It was lastly insisted for the plaintiffs that if the costs in India were not 
recoverable, the action ought to be sustained for those incurred in the appeal 
to Her Majesty, subsequently to the purchase made by the defendant, pending 
that appeal, of all the rights of the McQueens in the property and the suit. 
Undoubtedly, the McQueens after this purchase became nominal appellants 
only, and the claim of the plaintiffs to recover these latter coats is as strong as 
a case of the kind can he. But even so, it is not stronger than many cases of 
ordinary occurrence, as, for instance, trustees suing on behalf of those 
beneficially interested, or the assignors of choses in action on behalf of their 
assignees; and in these and similar oases which have long been familiar to the 
Courts, whilst modes, such as requiring security for costs, have been devised 
for reaching the real party, no independent action for the costs against a 
stranger to the record has ever been sanctioned. Their Lordships, therefore, 
think that no distinction can properly be made between the costs of the appeal 
and t)#rest of the costs. 

It results from what has been stated, that by English law an action 
cannot be maintained against a third person on the ground that he was a 
mover of, and had an interest in, the suit, in the absence of malice and want of 
probable cause. Consequently, if that law governs, the second ground on which 
it is sought to support the present action fails. And if the law tMI] 
administered in the mofussil is to he resorted to, the absence of all precedent 
• in a case of such common occurrence affords an irresistible presumption that 
no such action is maintainable there. In answer to the suggestion that if no 
precedent exists, it should now be made, it has been already pointed out that 
where there is neither privity of some kind nor a wrong, the principle upon 
which actions are ordinarily sustained is wanting. When it is urged that the 
claim should be decided upon general principles of justice, equity, and good 
conscience, it is to he observed, in addition to the considerations already 
adverted to, that these principles are to be invoked only in cases “ for which no 
specific rules may exist.” Now, it appears to their Lordships to result from 
what has been already observed, that rules may properly be considered to 
exist which define the character of actions of this kind and the circumstances 
under which alone they can be brought, and that it would be out of place to 
resort to these general principles in dealing with such actions. The conse¬ 
quences of such a resort in cases of this character would be to make the law 
utterly unoertoin, to raise, as before observed, interminable questions as to the 
degree of interference which would sustain the action, and mischievously to 
multiply and perpetuate litigation after the termination of the original suit. 

Their Lordships, ther^ore, feel constrained to hold that in the absence of 
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oircumstances to convert the prosecution of the former suit into a wrong, the 
present action cannot be maintained. 

It has been a misfortune to the plaintiffs that security was not obtained 
for the costs in the course of the former suit. Their liordslups also think the 
defendant was to blame in not coming for>Yard as the real party in the former 
appeal. Under these circumstances, whilst they must humbly advise Her 
Majesty to affirm the judgment apt)ealed from, they will make no order as to 
costs. 

Appeal dismissed. 

.'Vgent for the Appellants; Mr. J. H. Wrcntmorc. 

.4gonts for the Bespondent: Messrs. Clarke, liawiins, and Clarke. 


NOTES. 

[CHAMPERTY. 

I. THE PRINCIPLE RE AFFIRMED— 

“ For tho respondent-, it w.ts boldly argued that, although the Kiiigli.ih law as to inafn- 
tciiauuo and champerty is not, as such, applicable to India, yot on other grounds what i-, 
siubKlautiall) the same law there, is in force. Their Lordships are of opinion that that 
proposition cannot be supported. In three cases before this Botrd (-2 G.il. 2.'}:-} : 20 Oal. 843; 
27 All. 271) a contrary doctrine has boon laid down ” :—(1908) 35 Cal. -120 P.C.: 36 I.A., 48. 

II. UNFAIR AND UNCONSCIONABLE BAR0A1N8- 

{n) The question of inadequate price is one lictwcen the assignor and the assignee. 
Whore the -assignors maintain the transaction and ask that eSect be given to it, and 
for that purpose they join the assignees as plaintiffs, the transaction wastroheld :— 
(1908) 35 Cal., 420 P.C. 

(6) Where the deed of sale by which the reversioner sold half tlic share in the estate for 
1,50,000 rupees contained a false recital of payment of a lakh, but this was not 
challenged by the assignor who took no steps to impeach the deed, hut on the 
other hand afhrmed the transaction claiming and roceiviug other benefits under the 
deed and was urging the communoemont of proceedings, held not void :—(1904) 27 All. 
271 ; 32 I. A.. 113. 

(c) The disproportion between the liability to be incurred and the reward to be obtained 
was the tost applied in (1893) 15 All., 352 I’.C., to find out whether the bargain was 
extortionate :—(1893) 15 All., 362. 

(d) Although there might be the belief that the claim is well founded, yet relief is 
afforded if the bargain is extortionate ;—(1893) 15 All., 352. 

(e) Agreements to share the subject of litigation if recovered, in consideration of 
supplying funds to carry it on are not in themselves opposed to public policy ; but 
such documents should be jealously scanned and when found to be extortionate and 
unconscionable, they arc inequitable as against the party against whom relief is 
sought and effect should not be given to them :—(1893) 20 Cal., 843 ; 20 I. A., 112. 

(f) Where for 8,700 rupees advanced to defray the expenses of litigation, a bond for 25,000 
rupees was executed by one who was without means and who perfectly understood his 
position, it was held that the obligor should prove that the bargain was a reasonable 
one, and the bargain was held to be extortionate :—(1888) 11 All., 57. 
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ff) Where the agreemeat was with a mon^-lender, who, dealing with illiterate pereons, 
mtaled them into the belief that the expenses would be approximately eguivalent to 
the valoe of Aie share agreed to be transferred on an unwarranted representation as 
to the likelihood and the necessity of extensive litigation, the agreement was not 
enforced as being agaim^ public policy (1893) 20 Oal., 843 : 30 I. A., 113. 

(h) The actual amount that passed n^ht be decreed :—(1887) 11 dll., 57. 

III. OPPOSED TO PUBLIC POLICY— 

Where the reversioners on the death of a Hindu widow sold their rights in certain pro¬ 
perty te which they then liecamo entitled but which were in the hands of an alienee from the 
widow, and provision was made for the paymint of purchase money 63,600 rupees, as 
follows:—606 rupees immediately payable and the balance when the property should be 
recovered and in proportion to the success—held the condition did not make the transaction 
a void one as opposed to public policy :— (1908) 88 Cal., 180 P.C. reversing (1903) 31 Gal., 433. 

lY. TRANSFER OF IHMOFEABLB PROPERTY— 

Transfer of an interest such as the equity of redemption, however speculative it may be, 
is not a gamble in litigation :—(1889) 1-1 Bom. 73 ; (1888) 13 Bom. 559 ; (1884) 8 Bum. 333; 
(1883) 11 G. L. R. 368. 

Y. TRANSFER OF PROPERTY ACT, 1882, S. 188- 

Sec as to the affect of the Transfer of Property Act, sec. 135:—13 Cal., 145; 15 Cal., 436 ; t 
contra (1887) 9 All., 476; (1888) 13 All., 103 ; (1890) 13 Mad., 225 F.B., approving the Allahabad 
view : (1900) 33 Mad., 449 ; (1883) 3 Bom., 402. 

YI. COSTS OF LITIGATION INCURRED- 

(а) The assignee of a decree who i.-, made respondent in an appeal from it and has taken 
no stops actively to support it ought not to be ordered to pay costs:—(1895) 20 Bom., 167. 

(б) (luardian ad litem of an infant who sought to upset a will for his own purposes wan 
held liable for the costs of the suit:—(1884) 8 Bom. 391. 

YII. hAiICE— 

Malicious prosecution—Malice—Want of reasonable and probable cause :—See (1894) 19 
Bom., 717. 

YHI. JUSTICE, EQUITY AND GOOD CONSCIENCE— 

The principles of justice, equity and good conscience arc to be invoked only in emses lor 
which no specific rules may exist:—2 Cal., 233, at 261. 

Referred to in (18S8) 15 Cal., G5G, where the question was whether secs. 15 and 72 of the 
Yndian Contract Act 1872 would govern the case of recovering back money paid to prevent a 
sale in execution of a decree.] 
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C2ai] OBIGINAL OIVIL. 


The 18th and Jilat December, 1876, and Sth January and ‘4lst Feb., 1877. 

Present : * 

Mr. Justice Pontipex. 


Soudamicey Dossee 
versus 

Jogeah Ghunder Dutt and othurs. 


Will—Bequest to a Class — Remoteness— Applicability of Eimlish Rules to Hindu 
Wills—Right of Hindu Widow to Partition. 

A Hindu ke8t»iior died in 1887 leaving four hodh aud two grand»otis by a deceased son. By 
bis will, dated in 1887. after directing that his property should be divided into live shares, of 
which his four sons were to take one oaoh, and his two grandsons the remaining one, the tes¬ 
tator made the following devise: “ On the death of any or either of my said four sons, or of 

the said R D uni MD (his grandsons) leaving lawful male issue, such male issue shall suuueed 
to the capital or principal of the share or respective shares of his or their deceased father, or 
fatlien, to be paid or transferred to them respectively on attaining the full ago of 'il years ; 
but if any or either of my said four sons shall die without leaving any male issue, or if ho or 
they shall dia leaving such male issue, aud the whole of such issue shall afterwards die 
under the age of 31 years, and without male issue, in such case the share or shares of my said 
sons so dying shall go to and belong to the survivors of my said sons and my said two grand¬ 
sons for life, and their respective male issue absolutely after their deaths in the same 
manner and proportion as is hereinbefore described respecting their original shares, ” U, 
one of the sons, died in 1858, leaving an only son S, born in the lifetime of the testator, who 
died shortty after his father intestate, and without male issue. In a suit by the widow of 8 
wiMiwi'ng M his heir and representative to recover the share of U as having descended to 8 
absolutely, and to obtain partition ,—Held that, inasmuch as U survived the testator, the 
gift to the male issue of the testator’s sons was void lor remoteness as including objects who 
Tni|^t have come into existence after the testator’s death, and therefore be incapable of taking. 
The rule that where there is a gift to a class, and some persons constituting that class cannot 
tidie in oonsaqueoce of remoteness, the whole bequest must fail, as well as the principle of £ho 
Wn glish Courts in deciding questions of remoteness, that regard is to bo had to possible and 
not to actual events, is applicable to the interpretation of the wills of Hindus. 

The gift to the male issue being void, the subsequent limitations were also void. S, 
therefore, and through him the plaintiff, was entitled to a share m such part of the testator’s 
estate as by reason of the invalidity of the gifts in his will wa.s undisposed of. 

The question urihether a Hindu widow is ontitled to partition is ono for the discretion of 
the Court in each particular case. In this case, where the plamtiC [268] had daughters and 
gtandaons, and the share she was entitled to through her husband was considerable, she was 
held entitled to a decree for partition. 

Suit for oonstruotion of the will of one Bam Mohun Dntt, for declaration 
of the i^ahitifiP's right to a share in certain immoveable property, for ascertain* 
ment of tooh share, for partition of the said property, and for other relief- 

The idisnlaff was tiie widow and heiress of one Sreenath Dntt, great-grand¬ 
son of one Akor Dntt, who d:ied in Augnst 1809, possessed of considerable 
mcnreable and imnmmble property, and leaving four sons, Bam Mohun, Bam 
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Narain, Bam Chunder, and Bam Gopaut, and having made a will, dated 9th 
August, 1809, whereby, after making provision for his wife and daughters, he 
left the residue of his property to his sons in certain specified shares, and on 
his death his sons took possession of his property in the shares specified in 
the will, and constituted a Hindu family joint in food, worship, and estate. 
Bam Chunder and Bam Gopaul died unmarried and without issue and intestate, 
leaving their brothers their heirs and representatives, who remained in joint 
possession and enjoyment of the property. Bam Mohun I>utt died on the 
20th May, 1837, leaving a will, dated the 8th March, 1837, the construction 
of which was a portion of the relief prayed in the present suit. The clauses 
in the will relating to the property in suit were as follows 

“ I direct that my talooks, zsimindaroes, houses, lands, Company’s paper, bonds, and 
other securities, money, gold and silver ornaments, plate and all other ray property and 
effects of every nature and kind (subject, novorthclcHs, to the payment of the legacies and 
other charges hereinafter mentioned, and subject also to the profereuee hereinafter given to 
my oldest son Doorga Churn Dutt and his male issue) shill be divided into five equal parts 
and shares ; and I further direct th it e luh of mv four s )ns, I) > >rga Churn Dutt, Um-iohurn 
Dutt, Rally Doss Dutt, and Ssiboo Doss Dutt, shall hold and b j p issossod of one of such 
shares, and shall rocoivc the interest and dividends thereof for his own use and benefit 
during his life, and that rav two griulson, Rijondr i Dutt and lloh jiidro Nath Dutt, sons of 
mv deceased sou Parbutty Churn Dutt, shall hold and be possessed of the other of the said five 
shares during their respective lives, and shill in like minner rjr'civc the interest and 
dividends thereof in equal shares for their own use and benefit, [281] and 1 further direct that, 
on the death of any or either of mv said t >nr sons or of tho said Rijcndro Dutt and Mohendro 
Nath Dutt, leaving lawful mile issue, such male issue shall succeed to the capital or principal 
of the share or respective shares of hw or bli nr d •: i isid fabh ;t or fathers, to be paid or trans¬ 
ferred to them respectively on attaining the full age of 21 years. But my will is, and 1 
declare that in such division my eldest sou Do.irga Churn Dutt for life, and his male issue 
after his death, shall have a larger share by two-aiid-a half pice (or five-eighths of a sixteenth) 
more than my other sons, and than my said two grandsons, Rajendro Dutt and Mohendro 
Nath Dutt, anything hereinbefore moiitioiiod to the contrary notwithstanding. But if any 
or either of ray said four sous shall die without lo.iviug any male issue, or if he or they shall die 
leaving such male issue, and the whole of such issue shall afterwards die under the age of 21 
years, and without male issue, in such case the share or shares of my said sons so dying shall 
(after deducting therefrom the sums of Go. 's Rs. 2,000, to be paid to each of the widow or widows, 
if any, and the sum of Co.'s Bs. 1,000 for the marriage of each of the daughter or daughters, 
if any, of my son or sons so dying) go to and belong to the survivors of my said sons and my 
said two grandsons Rajendro Dutt and Mohendro Nath Dutt for life, and their respective 
issue absolutely after their deaths in the same inaiiiier and proportions as is hereinbefore 
doscribod respecting their original shares. ” 


Bam Mohun left four sons, Doorga Churn, Umachurn, Kally Doss, and 
Siboo Dass, and two grandsons by a son who predeceased him, the defendants 
Bajendro and Mohendro Nath, since deceased. Umachurn died on 17th March, 
1863, intestate, leaving an only son, Sreenath, born in the lifetime of the 
testator, the husband of the plaintiff. Sreenath died on the 19th March, 1853, 
intestate, and without male issue, leaving the plaintiff his heiress and repre¬ 
sentative, and an unmarried daughter, Katyani, who married after her father's 
death, and had three sons living at the time of suit. After the death of her 
husband the plaintiff continued to reside with, and be maintained out of the 
funds of the joint family, and was in joint possession with the defendants of 
the whole of the joint family property. The plaintiff submitted that, on the 
death of Umachurn, his son Sreenath became entitled to his father’s share 
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absolutely, and that she was now entitled to the interest of a Hindu widow in 
the share which belonged to Sreenath. She stated that she was no 

longer willing that her share should remain joint, and was anxious to have a 
partition of the property, and a share thereof allotted to her in severalty. 

The defendants, who were all the other living descendants of Earn Mohun, 
submitteii the construction of the will, add also the question whether the plaintiff 
was entitled to a share or only to maintenance, to the decision of the Court ; 
they also submitted that, even if she were entitled to, more than maintenance, 
it was not in accordance with Hindu law or custom to allow the widow of the 
member of a family joint in food, worship, and estate to sue for a partition and 
account, where she has never been injured in her rights as a Tnember of the 
family. 

The case came on for settlement of issues. 

Mr. Kevnndy, Mr. Evans and Mr. lionnerjee, for the Plaintiff. 

Mr. J, D. Bell and Mr. PhilltpH for the Defendants other tlian Bajendro. 

Mr. Macrae for the defendant Enjendro. 

For the plaintiff it was contended, on the construction of the will, that, 
under the gift to the male issue of the testator, Sreenath took, on the death of 
his father Umachurn, an absolute estate in his father’s share ; and that the 
plaintiff, his widow, was entitled to that share as the heir and representative of 
her husband. The case of Srnnati Bramamayi Dasi v. Juqes Chandra Dutt (8 
B. L. E., 400), a decision on the construction of the same wdll, was referred to. 
It was also contended that the plaintiff, as a Hindu widow, was entitled 
absolutely to partition ; and that such a right had been recognized in numerous 
unreported cases. On this point the cases of Padmamani Dasi v. Jagadamha 
Dasi (6 B. L. E., 134), Cossmauth Bysack v. flurrosoondery Dost (Clarke's Eules 
and Orders, Add. Ca., 91), Hurry Doss Dutt v. Uppooi'nah Dasi (6 Moore's I. A., 
433), and Macnagliten's Considerations of Hindu Law, 4-0, were referred to. 

[266] For the defendants it was agreed that Sreenath took under the 
original gift; but it was contended that he took subject to the limitations 
contained in the subsequent gift over, limitations which it was competent to the 
testator to make and which were not void ; and, therefore, on his death what¬ 
ever share he took went not to his widow, but to tlie other descendants of Bam 
Mohun and their male issue. 

The question, however, was raised bv the Court during the argument for 
the defendants, whether the original gift was not void for remoteness, inasmuch 
as it was a gift to a class in which other objects besides Sreenath were included, 
who might be incapable of taking by reason of their coining into existence after 
the death of the testator ; and if this were so, the subsequent gift over would be 
a fortiori void ; and Leake v. Bohinson (2 Mer., 363) was referred to. 

It was then contended that the principles of English law in this respect 
must not be applied to the construction of the will; that a gift to a class by a 
Hindu must be taken to have been intended by him to be operative only as to 
those of the class who could take consistently with the law ; and that the 
bequest did not fail, but that Sreenath, who was born during the lifetime of the 
testator, took to the exclusion of others of the class coming into existence 
afterwa^s; and that if the gift over were held to fail, the property would 
descend in a manner quite contrary to the intention of the testator, viz., to the 
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widow of a grandson who had no male issne. The oases of Kriahnaminumi 
Daai v. Ananda Krtahna Bose {4 B. L. R., 0. C., 281, at* p. 279, per PeaoooS, 
0. J.), Tagore v. Tagori(i B. L. B., 0. 0., 103), and Arumugam MudoJiv. Ammi 
Awmal (l Mad. H. C. Bep., 400) were referred to. As to the ri^tof the widow 
to partition, it was contended that there was no authority that a Hindu widow 
was absolutely entitled to partition; that the passage from Maonaghten was a 
mere dietum ; that the case of Padmaniani Dasi v. Jagadamba Daai (6 B. L. B., 
134) was distinguishable as being only a case of partition against a oo*widow ; 
that that case was not borne [267] out by the texts of Hindu law cited in it 
by Pheab, J.; that the estate of a Hindu widow was one to be enjoyed by her 
subject to the control of the male members of the family, which control would' 
cease if she were allowed partition; and that partition would enable a Hindu 
widow to deal with and affect property by alienation in a way in which she 
was not allowed to deal with or affect it. 

For the plaintiff in reply, the Dayabhaga, oh. HI, s. 1, cl. 16, was referred 
to as giving an express right to partition to any of the co-heirs ; and it was 
contended that the widow represented the estate for all purposes, and could 
exercise any right which could have been exercised by her husband. The oases 
of Bissonauth Chunder v. Bamasoondery Dassee (12 Moore’s I. A., 41), Soorjee- 
mony Dossee v. Denobundoo Mullick (9 Moore’s I. A., 123), NiahtarineeDabeev. 
Bam Narain Mookerjee (3 T. & B., 31), Treepoorasoondery Daaaee v, Debendra 
Nath Tagore (1. L. B., 2 Cal., 45), and Woomasoondery Chowdranee v, Judoo 
Nath Shaw Chowdry (unreported), decided by PheaB, J., on the 16th August, 
1875, were referred to; and it was stated tliat a search among the records of the 
Court had resulted in numerous cases (about 60) being found in which decrees 
for partition had been allowed at the suit of Hindu widows. 

« 

On the construction of the will it was contended that the original gift was 
not void for remoteness, and that under it Sreenath took an estate in the share 
of his father Umachurn, which was not liable to be defeated by the subsequent 
gift; that the latter gift was void, and the case of Porter v. Fox (6 Sim., 485), 
was referred to. It was further contended that if the first gift were held void, 
the plaintiff would be entitled to the share which Sreenath was entitled to in 
the property so undisposed of by the will. 

Cur. adv. vult. 

«, Pontifax, J.—The plaintiff in this case sues as widow of her deceased 
husband, Sreenath, for a partition of the estate formerly belonging to Bam 
Mobun, her husband’s grandfather. [268] Bam Mohun had execute a will 
dealing with this property. (The learned Judge read the clauses of the will set 
out, and continued.) Under this will the plaintiff claims that, on the death of 
Umachurn, one of the testator’s sons, his only son Sreenath, who survived him, 
became absolutely entitled to Umachurn’s share, and that she, as Sreenath’s 
Mridow, is now entitled thereto. 

This claim is resisted by the defendants, who are willing to admit that 
Sreenath became entitled under the original gift, but insist that bis interest was 
defeasible under the gift over which I have read. It is, therefore, the interest 
of neither party to argue that the original gift to the male issue of the testator's 
sons is invalid as including objects too remote, or, in othw words, objects to 
whom, under the law as now settled, the testator could not lawfully makd a 
devise. But though neither party has urged this objeetion, it was reltwi 
by me during the argument, and I apprehend that I am bound to take it into 
consideration, 
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Taking fciie gift to CJmac^urn and his male issue by itself, it is clear that 
although his son Sreenath was born in the testator’s lifetime, and, therefore, 
would have been a valid object of the testator's bounty,* yet, as Umachurn 
survived the testator, he might possibly have had other male issue besides 
Sreenath, who would fall within the meaning of the testator's words “ such 
male issue shall succeed." 

• 

Now in deciding questions of remoteness it is an invariable principle of the 
English Courts to pay regard to possible and not to actual events , and the fact 
that a gift might include objects too remote or incapable of protiting directly 
by the testator’s bounty is held to be fatal to its validity. The question is, 
however, to be considered according to the state of circumstances at the period 
of the testator's death, and not merely according to tlio state of cii’cumstances 
at the date of the will. 

1 don’t for one moment pretend that this rule, merely liecause it is a rule 
of tlie English Courts, sliould, if unreasonable, or inconvenient, be extended to 
the interpretation of the wills of Hindus. But it is to be noticed that the rule 
is not a nile of the strict English Common Law, because questions of remoteness 
applying to executory limitations as distinguished from contin-C2693gont 
remaiiiders only arose for consideration after tlie Restoration, when exe¬ 
cutory limitations, originally devised, it is said, by Bridgman, were first 
admitted and upheld by the Courts, although jin infringement on the rules of 
the Common Law. The rule was, in fact, estaldished as founded on reason 
and convenience. 

Now, in this particular case, if Umachurn bad predeceased the testator, 
his son Sreenath would have bean a valid object of gift, for in that case the 
whole class of Umachurn’s male issue must have been known at the death of 
the testator. But, in fact, Umachurn survived the testator, and at the testator’s 
death it was quite possible that other sons in addition to Sreenath might he 
born to Umachurn. If any such other sons luid been horn, they certainly would 
not have been capable of taking under the testator’s will. And in that case it 
seems to me that it would not have accorded with the testator’s intentions that 
Sreenath should take the whole of Uraachurn’s share to the exclusion of his 
brothers. The question of the testator’s intention in such a case as this was well 
considered by Sir William Grant, in Leake and Hohineon (2 Mer., 363, at 
p. 309), and of course the question of intention is the same whether a testator 
1)6 English or Hindu. * 

If then the rule to which I have referred did not apply to the construction 
of Hindu wills, there would have been an uncertainty from the period of the 
testator's decease until the death of Umachurn as to whether there was or 
was not an intestacy with respect to Uraachurn’s share. For if Umachurn 
had other sons, then as the testator could not have intended Sreenath to take 
the whole to the exclusion of them, tliere would have been an intestacy. 

it seems to me that the rule is, in a special manner, applicable to and 
necessary for the Hindu law of devise; for I take it to be a fundamental 
principle of that law that the persons who are to take a testator’s estate must 
be certain and known at the time of his death, which would not he the case if 
capacity to take depended on the contingency whether other t)ersons should 
[9703 should not come into existence. The rule that where there is a gift 
to a class, and some persons constituting such class cannot take in consequence 
of the remoteness of the gift or otherwise, the whole bequest must fail, has been 
held to apply to Hindu wills by the late Mr. Justice Norman in construing this 
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particular will (see 8 B. L. R., p. 410). But it was not necessary for him in 
that case to decide whether the rule as to regarding possible and not actual 
events was also applicable. And, indeed, he extra]udicially (see p. 409) stated 
that Sreenath took an absolute interest in the share which belonged to his 
father. With this last conclusion 1 am, for the reasons before stated, unable to 
agree. Nor do 1 think that the decision referred to by Mr. Bell, of PEACOCK, 
C.J., M. Kriahnaraviani Dam v. Unamia Krishna Bose (4 B. L. R., O. C., 
279), applying as it does to bequests whieli are not similar in terms to the 
bequests in Ram Mohqn's will affects this question. In that case the gifts of 
the annuities after the decease of the first taker did not in terms comprehend a 
class of issue wliom he should leave surviving him. 

In the present case, in my opinion, the gifts to the male issue of such of 
the testator’s sons and grandsons as suiwived him, must he held to be invalid and 
incapable of taking effect and, therefore, I must hold that Sreenath took nothing 
under the devises in tl^e testator’s will. And if tlie devises to the male issue 
are void, as including objects too remote or incapable of taking a benefit under 
this will, all limitations ulterior or expectant on such remote or invalid devises 
are also void for the reason given in the case of Broctor v. The Bishop of Bath 
and Wells (2 H. Bl., 358), such reasons being equally applicable to a Hindu as 
to an English testator, and such reasons would of course apply more strongly 
to a case where an object of the prior devise -as Hroenath in this case - actually 
came into existence. 

Upon these grounds I think that Sreenatli, and through him his widow, 
would be entitled to a share in such part of the estate of the testator as by 
reason of the invalidity of the gifts in his will is undisposed of. 

But ihe plaintiff's claim is met l>y another objection on the part of the 
defendants. They insist broadly that, according to C271] Hindu law, a widow 
cannot claim a partition: and tiiey rely on what they assert to be tlie fact that 
no reported decisions exist in which such a right has been held to belong to a 
widow. 

On the other hand, the plaintiff has submitted a list of, 1 think, some 40 
unreported cases in this Court, in which partition has been decreed at the suit 
of a widow. 1 take it that this question is very much a question of discretion 
for the Court in each particular case. The Court would probably refuse 
partition by metes and bounds to a childless widow, who was entitled to a very 
small share. 

But in this case the plaintiff has daughters, and the daughters have sons, 
and the share of Sreenath in the testator’s undisposed of estate will be con¬ 
siderable. I think that in such a case as this a widow is entitle to a decree 
for partition. Otherwise she might be unable, during her life, to improve the 
heritage of her children. 

It seems to me, therefore, that the plaintiff will be entitled to a decree for 
partition, and that the only issues necessary to he raised are - 

1. What sons and grandsons of the testator named in his will survived 
him ? 

2. What sons and grandsons of the testator named in his will died in his 
life-time leaving any and what issue living at the testator’s decease 

3. What property is the subject of partition ’? 

Attorneys for the Plaintiff; Messrs. Qhose and Bose. 

Attcnmey for the Defendants ; Baboo P. C. Mookerjee. 
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' NOTES. 

[CONSTRUCTION OF HINDU WILLS. 

I. 01FT8 TO A CLASS— 

The English rule of Leake, v. Robtjwn h:is now been settled to ]ni iiicipplicable to 
India (1905) 82 Cal. 998 F. B.--U 0. W. 74'J 1 C. I,. .1., IHa , (IH'J?) ‘24 Cal. 646 ; 
(1686) 1-2 Cal., 66S ; (188<j) 1‘2Mad., 393 ; ‘29 Mad., 41‘2; contra (1878) 4 Cal., 455,9 Boift., 491, 
(1901) 29 Cal., 260, which express the older view, us in this case. t 

See. also (1890) 16 Bom., 326 ; (1891) 15 Bom. 54.3 ; (1891) iS Bom. 6.')2. 

This doctrine applies oven where the gift is liad for remoteness ; — (1886) 1‘2 Cal., 668, at 
681; but .see Dr. Mukorjee’s I’erpotuitios to the eontrarv. 

Limitation in favour of “ the sons of my sisters, that is to say, their sons who arc now in 
existence, as also those who may be hero.ifter iiorn “ upheld in favour of thoM' living at the 
death of the ti'stator(1909) 32 Cal.. 99‘2 F. B. 

But where the intention is that thi; whole class must take rather than individual nicm- 
bors thereof, the rule, is applied ;—(1901) ‘26 Bom., 419 ; (1897) 22 Bom., .783 : 18 Cal., 663. 

Whore the gift is to the joint family, gifts are upheld : —(i .\11., .760 at .574 ; (1901) 25 Mad. 
119 at 1.74, 1.55. 

II. REGARD IS TO BE HAD TO POSSIBLE AND NOT TO ACTUAL EVENTS - 

(а) “ 'I'he person .srutwr in aijr aiiunuj my Ihieal descendants ” . -(1906) 3 C. L. J., fi06. 

(б) “ Person or persons trlu) viujht at Uu' death of llu; tnidoir be file hetr or heirs of the 

testator " ■- (190‘2) 30 Cal., 369. 

(c) “ Where a gift is made to a class of persons some of whom are ineapahlc of taking, the 
disposition fails as to all. The rule applies even though all the members of the 
class are born before the gift takes effeei if it was antecedently possible that thc> 
might not have been so born and the bust tlnit th<> gift might have included objects 
too remote is fatal to its validitv irrespective of the event —(1901)‘29 (;al,, 260 
(■276). But this ease was overruled m (1905) 32 Cal., 992 F. B. 

(rf) iSi’ealso (1873) ‘20 W. R., 472, where the words were, “ should the adopted son die 
. . . my entire estate- shall pass to unj nearest sapnida ijnah," 

(«') Where there was an arrangement tietwoeu the niemliers of a joint family for keeping 
the family property for ever, and the cl.iiise was attempted to he construed as a gift 
over to the other sharers in ease, mis one sought partition during the life of an\ of 
the contracting parties, It was observed that such a gift could not take effect. “A 
gift whether primary or substitutionary tan onl\ bo to .some one in existence at ihc 
time of the gift, and this gift, if it be one, is a gift not to the brothels, but to them 
or their respective heirs bom or unborn at the date of the document, as the case 
might bo’’:—6 Cal., 106 (116). 

(/) “ After the decease of the survivor of them, in trust for the male issue of niy said 
brother if any there be ” .—9 Horn., 491. 

(j) “ After A'^s decease the said house shall dulv lie onjoved b_\ A'’.s children ”—(1887) 
12 Bora., 186. See also (1885) 9 Bom., 491. 

III. PARTITION AT THE INSTANCE OF THE WIDOW— 

Widow entitled to claim partition but condition.s maybe iiiipusod tc preient waste when 
there is reason to apprehend waste ;—(1908) 81 Cal., 214.3 
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[273] APPELLATE CIVIL. 


The 16th March, 1877. 

Pbesent ; 

ji^iR EicHARii Garth, Kt., Chief Justice, Mr. Justice Macpherson 

AND Mr. Justice Mabkuy. 


In fclio uiattor of the Petition of Soorjtnukhi Koer.Appellant.' 


Privy Council's Appeals Act (VI of 1874), s. 11 — Deposit of Costs of Appeal — 

Power to enlarge time. 

The requirement), of s. 11, Act VI of 1874, as to the deposit of costs, are not absolutely 
imperative. The Court has power in its disurctiou to modify them, and when the period for 
making the deposit expiro.s on a day when the offices of the Court arc closed, it is a reason¬ 
able exercise of that discretion to allow the deposit to be made on the day they re-open.t 

The points involvod in tlie following que.stions, relating to the construction 
of Act VI of 1874. having arisen in this and several other cases on appeal to 
the Privy Council, they wore referred by Mabkry, J., for the consideration of 
the Court ;— 

1. Whether, when the last day for making the deposit under s. 11 of Act 
VI of 1874 falls at a time when the otSoes of the Court are closed, the deposit 
may be made on the day on which the offices re-o])en ? 

‘2. Whether the Court has any discretion to enlarge the ti\no presoriiwd 
hy a. 11 lor malting the deyiosit'? 

The reference came before the above Judges, and their Opinion was 
delivered by 

* 

Garth, C. J. (wlvo, after reading the questions, continued) :— We consider 
that we may answer both ♦liese questions, by saying that the requirements of 
8. 11 as to tlie deposit of costs are not absolutely imperative. Had tliey been 
so, this Oouit C 2733 would not have any power to modify them. But we think 
they are not so. There is no provision similar to that in s. 10 requiring the 
petition to be dismissed in case of default. We think, therefore, that the 
Court has some discretion, and that it would be in all cases a reasonable 
exercise of that discretion, if, when the period for making the deposit expires on 
a day when the offices of the Court are closed, the deposit were allowed to be 
made on the day that the offices re-open. 

• Beferance by the Judge in charge of the Privy Council Department, in Privy Council 
Appeal No. SO of 1876. 

f Bee Inth^ maUer of Lalla Qupee Chund, 1. L. B., 2 Cal., 128, and In the matter of 
Fimendro Deb Roykut v. Jogendro Deb, 23 W. ft., 220. See aiso Thakoor Kapilnath 
Sahai v. J'he Ooeemment, 1. L. B., 1 Cal., 142. 
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, NOTES. 

[EXTENSION OF TIME- 

This decision was approved by the Privy Oouiicil in Iturjose v. Uluujina (I88S) 10 Cal., 
567 P. C.;—It only remains to state that a preliminary point was raised as to whether the 
Judicial Commissioner had a right to extend the time for giving security in this appeal. 
Their Lordships upon that point have to say that they concur in the view which was taken 
by the Full Bench of the Court in Calcutta, that the words in the Act which have been quoted 
relating to the giving of security are directory only ; and, although not to bo departed frcAn 
without cogent reason in this particular case, it seems to them Ihat the Commissioner has 
exercised a right to discretion.] 


[2 Cal. 273] 

APPELLATE CRIMINAL. 


The 18th Jamtary, 1877. 

Present : 

Mr. Justice Jackson and Mr. Justice McDonell. 


The Empress of India 

vermis 

Judoonatb Gangooly.' 


Crimitud Procedure Code (Act X of I87i!), s. Appeal--Ofticcr appointed to 
prefer Appeal — Judgment of Acquittal -Conviction on charge, of murder or 
culpable homicide mt amounlum to murder — Acquittal. 

Oil the trial by a Jury of a person on a charge of murder, the Jury found the aeeusod not 
guilty of the odence of murder, Jbut eoiivictod him of culiiaole homicide not amounting to 
murder. The Bessiona Judge, although ho disagreed with the verdict, declmod to suhmit the. 
caw to the High Court under s.'ifiiil ol the Criminal Ptocoduro Code. The Ijoeal (Voverument, 
thereupon, directed the Legal Remembrancer to appeal under s. Il'l of the Code, and in pur¬ 
suance of this direction an appeal was preferred by the Junior Governinuiit Pleader. Held, 
that the appeal was duly made. Held, further, that a judgment passed by the Court of 
Bession. following the verdict of a jury acquitting the prisoner. j.s a judgment of acquittal 
within the meaning of s. 'i7'i. Hold, also, that there being an acijuittal on the charge of 
murder, the appeal lay. 

• Criminal Appeal, No. 278 of 1876, against an order of J. O’Kincaly, Esq., the Se-ssious 
Judge of the 24-Pei%unnahs, dated 8th May 1876. 

f [Sec. 268;—In caHes tried by jury, the jury may retire to consider their verdict. It shall 
/■> hv iiiri officer of the Court not to suffer any person to 

Cases tnea > j es. speak to or hold any oominunicatioii with any member of such 
jury. When the jury have considered their verdict, the foreman .shall inform the Court what 
is their verdict, or what is the verdict of a majority. 

The juiy shall return a verdict on all the charges on which 
thoacoused is tried, and the Court may ask them such questions 
as are necessary to ascertain what their verdict is. Such questions 
and the answers to them shall be r^orded. 

If the jury are not unanimous, the Judge may require them to 
retire for further consideration. After such a period as the Judge 
considers reasonable the jury may deliver their verdict, although 
they are not unanimous. 


Verdict to be given on 
each charge. 

Judge may question jury. 

Procedure where jury 
differ. 
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THE Impress of india o. 


The prisoner, Judoonath Gangooly, was tried by a jury for the murder of 
one Daasee Raur. The jury acquitted him of the charge of murder, but con¬ 
victed him of culji^ble homicide not amountimg to murder. The Sessions 
Judge, although he remarked that he did not concur with the verdict, declined 
to submit the case to the High Court under s. 263 * of the Criminal Procedure ^ 
Code. He recorded two separate fiqdings and 8en-[274]tence8, stating in the 
first, that the jury had found the prisoner not guilty of murder and directing 
his discharge ; and in the second, stating that the jury had found the prisoner 
guilty of culpable homicide not amounting to murder, and sentencing him to 
10 years’ rigorous imprisonment. The Local Government directed the Legal 
Remembrancer to prefer an appeal to the High Court under s. 2721 of the Code, 

“ against the judgment of the Sessions Judge acquitting the prisoner of the 
charge of murder.” In pursuance of this direction, a petition of appeal was 
presented and filed by .the Junior Government Pleader. 

Mr. Ingram (with him the Junior Government Pleader, Mi^hoo Juggatlanund 
Mookerjee,) for the Crown. 

' Mr. M. M. Ghose for the Prisoner. 

Mr. Ghose, —There are three objections to the hearing of this appeal: B'trat, 
it has not been preferred by one of the persons mentioned in s. 272. No public 
prosecutor has as yet been appointed under s. d7 of the Code, and the Junior 
Government Pleader has not been generally appointed to prefer ai)peals of 
this nature, nor was he specially appointed to prefer this particular appeal. 
Mr. Ingram stated that he was instructed by the Legal Remembrancer. 
[Jackson, J. —The appeal must be taken to be an appeal by the Government.J 
Seco)idly. —The prisoner has been convicted, and not acquitted. Where, ujx>n 
certain facts found, the jury bring in a verdict of guilty of a |)articular olifence, 
there is no such acquittal as would give a right of ap|)eal under s. 272; that 
section, it is submitted, aj^plies only to cases of absolute acquittal. ThirUy, 
s. 272 only gives a right of appeal from judgments of acquittal; it cannot, 
therefore, apply to cases of trial by jury in which there is no judgment; 
but only the summing up by the Judge, the verdict by the jury, and the 
sentence or order of the Court. The Code of Criminal Procedure throughout 


If the Court does nut think it iiouessarv to dissent from the verdict o/ Ilu' jurors or of a 
majority of the jurors, it uh.iillgivejiidginontac-eordingb. If the accused persou is acquitted, 
the Court shall record judgment of acquittal. If the aeiMiscd person is convicted, the Court 
shall proceed to pass sentence on linii according to law. 

* If the Court disagrees with the verdict of the jurors, or of a luajontv of the jurors, on all 
or any of the charges on which the prisoner has boon tried, .md considers it necessary for the 
ends of justice to do .so, it mav .submit the case to thi' i-Iigh Court. If the Court docs so, it 
shall not record judgment of acquittal or of conviction on any of the charges on which the 
prisoner has been tried, but it may cither remand him to custody or admit to bail. 

The High Court shall dual with the case as submitted as it would deal with an appeal, 
but it may acquit or convict the accused person on the facts as well as law, without reference 
to the particular charges as to which the Court of Session may have disagreed with the 
verdict; aud if it convict him. shall pass such sentence as might have been passed by the 
Court of Session.] 

* [Sec. 263:—q. v. .supto 1. L. R., 2 Cal. 263.] 


t [Sec. 272 :—The IjocuI (rovernraent may direct an appeal by the public prosecutor or 
„ , , . f other officer, spociallyorgenerallyappoiiitedin thebobalffroman 

original or appellate judgment of acquittal; but in no other case 
orOowruiSn? shall there be an appeal from a judgment of acquittal passed in 


any Criminal Court. 


Such appeal shall lie to the High Court. No ap^al shall bo presented under this section 
after six months from the date of the judgment complained of. 

The High Court may in any case so appealed direct a new trial by another Court, or ma> 
pass such judgment, sentence or order as may be warranted by law.] 
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I.L.R. S Cal. 273 


draws a distinction between a “ judgment ” and a “ sentence ” or “ order." It 
is doubtful whether an apbeal can be maintained on a question of fact. The 
section is a novel one, and must l)e construed with the utuiost strictness. 


C27S] Mr. Tiigram for the Governinent.—The only argument to be drawn 
from the novelty of the section is that, inasmuch as its wording is general, 
the Legi.slature intended to give the Loeal Governinent a general and absolute 
power of appeal. Under the former Code, which was drawn under the influ¬ 
ence of English ideas of criminal justice, the verdict of a jury could only be 
touched under the revision section ; but the present Code jirovides three ways 
of interfering with such verdict,—vi/., under s. 5i63, where the Court disagrees 
with the verdict, under s. 272 and under s. 288. The prisoner has been 
acquitted upon the charge of murder, and an apj)eal lies from such acquittal. 
Under s. 283,' the jury are bound to return a verdict on all the charges 
on which the accused is tried; under s, 152,1 there must he a separate 
charge for every distinct ofl’ence, and each charge must he tried separately, 
except in the cases by the Code excepted Then s 457 provides for an 
exceptional case under that section, the accused may he convicted oi the$ 
offence which he is proved to have committed, although lie is charged with a 
different’’ offence ; and illustration ih) show's that murder and culpable homicide 
amounting to murder are dilTorent or distinct offences ; lastly, s. 481 S ]>rovides 
that the Court, in passing judgment, slnill distinctly specify the offence of which 
the accused is convicted. The word " judgment ’’ in s. 272 means what falls from 
the Court after the verdict; it is the conclusion of a syllogism of which the 
major premiss is, every man who commits a particular oflence shall be 
punished in such and such a way; the minor premiss, -this man has com- 
mitted that offence, and the conclusion is, judgment according to che law. 
Section 283 shows that there is a judgment in trials hy jury : “ if the Court does 
not think it nac6S.sary to dissent Irum the verdict, it siiall give judgment 


* [Sc><- -.^63 V. Siqjivi I L. B., -2 Gal. 273.] 

t [Sec. 4.52 :—TlK'ri-in nst b<! a soparate (‘hargo for every distmc.t offence of wliieli an\ person 
Separate eliarges for dri 


tmet offeiiees. 


Ill tlie eases here in after exeepted. 


Ililil’STHATTOV. 


.4 is aeeused of a theft on one oeciisioii, and of causing grievous hurl, on another uceasioii. 
.1 must ho separateh charged and separately triwl for the theft and the causing grievous 
hurt ] 

J [See. 467 ;—When a person is charged with an offence, iitid 
When offence proved in- part of the charge is not proved, but the part which is proved 
eluded in offence charged. amounts to .i different nffuiiee, heiii.Ly he convicted of the offence 

which he IS proved to have eoniiiiitted, though he was not 
charged witli it. 


ii.mjstkationh. 

(a) A is charged under section 407, Indian Penal Code, with criminal broiwih of trust in 
respect of property entrusteid to him as a carrier. It .ippcars that he did commit criminal 
breach of trust under section 400 in respect of the propertN, but that it was nut entrusted to 
him ns a carrier. He nia> be convicted of criminal breach of trust uiidur section 400. 

(b) A is charged with murder. Ho may be convicted of culpable homicide or of causing 
death by negligence.] 

§ [Sec. 461 When the trial in any Criminal Court is concluded, the Court in passing 
judgment, if the accused person be convicted, shall distinctly 
specify the offeiic« of which, and the section of the Indian Penal 
Code or other law under which, he is convicted ; or if it be 
doubtful binder which of two sections, or under which of two 
parts of the same section such offence falls, the Court shall 
distinctly express the same, and pass judgment in the alter¬ 
native according to section seventy-two of the said Code.] 


Judgment 

offence. 

Judgment 

native. 


lo specify 


in the altcr- 
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• 

aooordingly. ” Section 271 " restricts the right of appeal of an accused person 
convicted in a trial by jury to matters of law, but there is no such restriction 
in s. 272. As to ttbe power of appeal under the latter section in trials by 
jury, see the observations of PHEAB, J., in Queen v, Koonjo Leth (11 
B. L. R., 14). 

Mr. Ghose in reply. 

t276] The Judgment of the Court was delivered by 

Jaokson, J. —Durrng the argument we disposed of the first part of the objec¬ 
tion taken by Mr. Ghose, who has, at our request, carefully and feelingly advocated 
the case on behalf of the prisoner. That objection was, that we had not before 
us an appeal such as is contemplated by s. 272 of the Criminal Procedure Code, 
inasmuch as the petition of appeal had not been preferred by the Government 
“ Prosecutor or other officer, specially or generally appointed in this behalf.” 
It appeared, and still appears to us, that, under the authority conveyed by the 
Secretary’s letter to the Ijegal Remembrancer, the appeal was duly made by 
i|pne of the Government pleaders, and has been regularly and properly sustained 
before us by the counsel instrjcted by, and appearing on behalf of, the Legal 
Remembrancer. 

Mr. Ghose next contended, that in the first pltme s. 272 was not meant to 
apply, and did not apply to cases where the accused person has been 
tried and acquitted by the verdict of a jury ; and in the next place that 
an appeal would not lie, inasmuch as there has not been any operative 
judgment of acquittal, the prisoner not having been set at liberty, but having 
been convicted of a minor oiTenco arising out of the same set of facts on which 
he was charged with murder. We observe that one of these points, viz,, what 
is included in a judgment of acquittal has been adverted to though not expressly 
decided by Phbak, ,T., in the case of Queen v. Koonjo Le,th (11 B. L. R., 14). 
But irrespective of that expression of opinion, vve ourselves do not entertain 
the least doubt upon this subject. It appears abundantly from the various 
sections of the Code of Criminal Procedure relating to judgments, that the 
judgment passed by the Court of Session following the verdict of a jury which 
aoquit»is, undoubtedly, a judgment of acquittal. The Legislature has allowed an 
appeal in cases of acquittal by the Local Government, under s. 272, in the 
wides terms, and without any litnitation whatever. Then as to thecontention that 
there was no acquittal in this [277] case, it appears manifestly from the record 
that, as regards the particular charge of murder, the prisoner was acquitted, and 
ordered to be discharged or set at liberty ; and that but for the finding of the 
jury and the sentence of the Court in respect of the other offence included in the 
charge, the prisoner would, so far as the charge of murder was concerned, have 
been set at liberty on his acquittal. He was charged with the offence of murder, 
which is an offence distinct from the offence of culpable homicide not amount¬ 
ing to murder. The Judge not having thought fit to refer the case under 
s. 263, the judgment stood as a judgment of acquittal. The Local Government 
is charged with the responsibility of considering in such cases, whether the 
public interests require that an appeal should be preferred, and as in the exercise 
of its judgment it has thought fit to prefer this appeal, we think the appeal 
lies. It remains to consider what decision we ought to arrive at upon the 

* [Seo. 271:—Any person convicted on u trial held by a Sessions Judge may appeal 
to High Court. An appml may lie on a matter of fact as well 
Appeal from sentence of as a matter of law, except where the conviction was by a jury. 
Sessions Judge. in which case the appeal shall he admissible on a matter of law 

only.] 
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• 

appeal so i)ref 0 rred, and T confess tiiat I should Imve {?roatl\ desired that tlio 
learned Sessions Judge ^ho tried the case in the C{)urt below liad thought 
right to set out in the proceedings the grounds upon wliidi he abstained from 
doing that which the law enjoins him to do under s. and not imposed 
upon the Judges of the High Court the onerous and ()ainful duty of passing the 
proper sentence in the case. (The learned Judge ju'oeseeded to consider the 
evidence, and held that the accused was guilty of minder and sentenced him to 
death,) 

. Appra} till(nr<‘(}. 


NOTES. 

£ (irucniinciit is not entitled to appual on an iriti>rlo(‘iitorN order,.' (/., refiisiil l>v tlie 
Sessions .Judge to iidd new charges (1K9J) IG iiein., 'JH.J 

[278] ORIGINAL CRIMINAIj 


The VHh and H'ind MarrJi, fS/'/". 
PUKSENT; 

Mu. Justice White. 


In the matter of the Empress ol India on the I’rosi'eulnni of Malcolm 

' vers 11.^ 

Gaspe)’ and otiters. 


High Courts' Crnnntal Procedure Ael (X of JSTo), s. 117 Tronsfer of ('ose 
before Police Miujislrate l > Uiijh Court Poirer to issue Minidamtis. 

\ ch.irgo was made against tiu* areusod of using criniinal force under s I 11 * of ffii* Penal 
Code. The Police Magistrnti* heiO'd the evidence f ir the ppos''cution. ;iiid witlrnit dishelirv mg 
it, di-eided it did not .irn'Ulnt to the olli-iiee charged, llcht t1i.it, .issiinnng that .in ei I'or 
of law had boon oominittod, the High Court h.id nr; p.iwer to issiii> a mioiilininis to yie 
Magistrate to commit the defendants ; it w.is not a e.isi- when- the M igi .tr.il.i' Inid deeiined 

* ESce. U1 :—An assonihlv of file cj’ more pi-rsi.iis is 
Unlawful iissombh . dc.s|gii<i,ted an *’unlawful asM-inhliit the eoiiiiiioii oiijeet of 

the porsotiK composing that asseiiibli is - 

Fiintly .—To overawe by nnmiiial force, or show of enminaJ fori-.', the fjogistitive or 
Executive Covornment of India, or the (rovcrnmeiit of any Pri‘-.uli‘iii'y, iir -imi Lieiiti nani.- 
Governor, or any Public Servant in the exercise of the lawful power of siicli I'uhlie 
Servant; or 

Secondly. —Ti resist the oxocution of any law. or of am legil jii'.vess ; or 

Thirdly. —To oumniit any mischief or crimmul trespass, or other offence , or 

Fourthly. —By means of criminal force, or show of criininal force, to aiiv person, to take 
or obtain possession of any property or to deprive any jierson of tbe enjonneiit of a i ighl of 
wav. or of the u«e of water or other incorporeal right of which he is m possession or inijoi - 
ment, or to enforce any right or supposed right; or 

Fifthly. —By means of criminal fArcc, or show of criminal force, to compel any person to 
do W’hiit he is not legally bound to do, or to omit to do what ho is legally entitled to do. 

Kxplandtion. —An assembly which was not unlawful when it sssemhled may suhsc- 
qucntly become an unlawful assembly.] 


1 OtL,—66 
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jiirisdictiion ; hc‘ hsul exiirci-iod his jurisdiction and heard the ease. Held also, it was not a 
c.isi- winch the Court c >uld transfer under s. H7* of the High Courts’ CriminaJ Procedure Act. 

• 

This was an application under s. il7 of tlie High Courts’ Criminal 
I’rocoduro Act {X of lH7/>), for a rule calling on Mr. Dickens, one of the Police 
Magistrates of C.ileutta, to show cause wliy a case should not be transferred 
to the High Court for hearing and final deteniiinaliion, or for a mandavMs to 
compel the Magistrate to commit. 

• 

Tfie defendants were chsirgod before the Magistrate, under s. 141 of the 
Penal Code, with being mernbore of an unlawful assembly, and, in pursuance 
of the pojninon obiect of such assomhiv, with liaving used criminal force, or 
show of criminal force, and ejected tlie prosecutor from tiie .Vrinonian Church, 
of whicli he was in possession. The Magistrate took evidence in the case, 
and came to tlie conclusion on that OYideiice, that no offence had been made 
out. When the application was first made, the Court suggested that it had 
no ])ower, under the circumstances, to grant it, aud asked for an authority to 
show that, in a similar case, the Court of Queen's IJench or this Court 
wouhl issue a muiuJnniiii or grant a rrrtiDnin, and gave leave to renew the 
application. 


[2793 Mr. Phillips (Mr. (1. (tirijoiif with him), renewing the apiilicatioii 
said, that he had been unable to finif any case in which the Court of Queen’s 
Bench hiul issueil a vtnitihnnus onlenng tlie Justices to commit: hut there was 
a reason for that remedy not being given in England, which did not exist bore. 
The Queen’s lioiieli does not grant a manihniiiis until all tl'.o oilier vornedio.s 
t>pon to tfu> applicant have lieon o.xhausted. No\v,*in England, in such .i case 
as this, the remedy would he io go liefori' a grand jury . therefore, a iitniuiainus 
would not lie. But in this country the grand jury has been abolished, and 
there being no otlior remed\,a indiidirinns will issue, the Court having tlie 
powers, in that respoet, of the Court of Queen’s Bench. The Magistrate did 
not disbelieve ffie evidence, foi he stopped the case for the prosecution. He 
considers that, .idmittmg the facts proved to bo true, the.\ do not constitute any 
ofVence* he ha'., in other words, mistaken the lavs. Where a, primii/ucii' ease 
IS made out, the Magistrate is lu'und to commit--Burn's Justice of the Peace, 
Vol. I, j). 77J. Ho has no further discretion. [WHITE, J. -Suppose in suoh 
a jase ,is this in Jiiiglainl you went before a grand jury they might throw out 
the hill. Von might, indeed, go liefoie a second grand jury ; hut tliey also 
might ignore the liili • would the Queen's Bench compel the grand jury to find 
a true bill .-\nd if not. tho remedy you mention is V'ery incomplete. 1 doubt 
whether tho reason why tho Queen’s Bench won’t grant a ?aaadnm'W.s', is because 
there is a reniedv by going liolore the grand jury.j It is submitted that it is; 
and that icason, the grand jurv having been abolished, not existing hero, this 
Court has iiower to issue a iiiniidiiiiuis. In cases wdieretliere is no otlierremedy 
the Queen's Bondi does grant it. In a case whore tliere is no other remedy, a 


• [ Sec. 147 Wlicticwr a aiipiMi-s to tho IJigh Court of Juduiaturc at Fort William, 
M.idni', .Hid l$oiiii).iv, that tho din'ctioii herouiafter mentioned will 
Power of Pro.-!idene\ proniMio tin; ends of justioc, it may direct the transfer to it.<<cll 
High Court to Iraii'^ft r to nf aii\ parlu iiliir cisc from any Criminal Court situate within 
itself c.'isos from Police the local limits of its ordinary original criminal juri.sdiction, 
Magistrates. and the High Court shall have power to determine the case so 

Irati'iferred, and to quash or :iilirm any conviction or other pro¬ 
ceeding which m.ay liavf been had llieretn. but so that the same be not qiuwhed for want of 
form, but on the mern-- onl\.] 
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Magistraf-e can be ordered to^rant a sunnnonb : see Thr Kimj v. Th(‘. Jitsliccf, oj 
Kent (LI East, 395). [WHITE, J. — Here tl’.e Magistrate has exorcised his 
jurisdiction, and dismissed the case : that seoiHs to me to I’e \our dif}icult>.l 
ffis action amounts to .saying that the law does not give him power to commit, 
because tliore is no otfonce, -that is, he sa\s he has no jurisdiction : in other 
words, [280] declines jurisdiction. See UGeo. IV, c. 71, s. 2 as to his being 
bound to commit, k somewhat similar case is the relusal to is.siie a summons, 
in which case tlie Queen’s Eench can make an order that tlie summons In- 
issued—see The Queen v. Adauisou (J 11. 1), 201, per C'oc'Klirn.N, (). J., at 
p. 200). This is a decision on a preliminary jioint, not a case which the Magis¬ 
trate has heard and decided. It is a nirttter of law ns to which he has no 
discretion. It is similar to a case of refusal of summons, which, is onis a wa\ 
of jmtting a ease in train for hearing. ! WHITE, .1. The Magistrate aiijicars to 
me to have exercised his jurisdiction, not to have declined it. It differs from a 
refusal to issue a suimrions. He has heard tiie case.' lie has ih-alt with the 
case in such a way as amounts to declining jurisdiction A junini Incir case 
was triatle out for the issue of a summons, and the Miigistrale n-fuM-d to issue 
it. [White, J. — I have no more |jower than theCouit ofQiiei’M’s Hencii, and 
you have not shown me any case in whicli that Couii has granted a muudumus 
in a case like this. 1 think it is only where there is another effective iciiutK 
that tlic Queen’s Eonch declines to issue a iu<iudumas.\ Even taking that to 
1)0 so, it is suhmitted it would issue hero, as there is no otiier effective reme(i\. 

•Vs to tlie application under s. 117, the fact that the grand jur\ has hecii 
abolished ought to lead the Court to |Hit its wide a construct ion on tlie section 
as is possible. Section 147 differs from the old law, and is intended to ha\e a 
wider scope. In 33(ieo, JIJ,c. 52, s. 153, which wastin' formei law, tlicK- is 
nothing to limit the interference of the fligli Court to orders loi convictions. 
In this country appeals from acquittals are allowed, and to rofusi- to interfeie, 
simply because it is a case of acquittal, would he narrowing the law to what it 
is in England, where apjieals from acquittals are not allowed. 

As to the facts of this case constituting an offence under s. 141 ol the 
Penal Code, it is submitted the> do. ! W'mTi;, .1.--On tliis liranch of >our 
application, one dil1icult\ is, what am 1 to quash or allinn it [ do intorfero 
under the section The order of discharge nia^t ho (|ii!ished, and tliis Court 
may hear and determine the ca.so itself. The order niade h.\ this Court Ci8l] 
must be made on the nierits. ] WHITE, .1.--Docs not that show that the 
jnoceeding intended by s. 117 was some final prticeediiig or order of theCrimi 
nal Court ?1 It is subinitled that it onl> shows that there miiit he some sub¬ 
stantial matter to be adjudicated upon after the transler. 

White, J, -1 have, in the course of tlie argument, stated iii> view's so fully 
tliat it is unnecessary to do more than rocajiitulato tlio reascuis for my decision. 

Air. Thilhps, on behalf of the prosecution, applies, on affidavit, for one of 
two orders—either for a rule under s. 117 of the High Cuurts’Criniinal I’l ocedure 
Act (X of 1H75), calling on the Magistrate to show cause why these jiroceodings 
should not be transferred to this Court for hearing and tinal deterniiriation ; or 
lor 2 t, mandamus to conqiel the Magistrate to commit on a charge of being a 
memlier of an unlawful assembly under s. 141 ol the I’enal Code. 

AVlien the case eanie before me on the first occasion, J was inlurnied fhnt 
the Tolioe Magistrate, having heard the evidence, did not disbelieve the facte 
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proved, but thouglit that they did not amount to the offence with which the 
defendants were charged, and, - therefore, declined to commit them for trial. 
When I heard that Such was the nature of the case, 1 requested Mr. Phillips to 
refer me to some authority for my granting his application. He has not brought 
before mo, however, any authority which shows that either the Court of Queen’s 
Bench, or this Court, has ever issuecj a mandamus, or granted a certiorari, in a 
case similar to the present one. He has, indeed, refen’ed me to two cases, 
The Qrtcra v. Adamsou {1 Q. B. D., 201) and The Kmy v. The Justices of Kent 
(14 East, 395), in which the Court of Queen’s Bench granted a writ; in the 
first case ordering the Justices to hear and determine a case which they had 
refused to hear; and in the second case, ordering them to issue a summons, 
which tlioy had refused to issue. But botli these cases, when examined, show 
that tlie Ck)urt of Queen’s Bench does not issue ii mandamus in such cases unless 
the inferior Court has actually declined jurisdiction, or has acted under [282] 
circumstances which amount practically to declining jurisdiction. Now, in 
this case the Magistrate has not declined to exercise jurisdiction. Bo has 
heard the evidence in the case, and lias come to the conclusion tliat no offence 
under the Penal Code has been committed. Ho has, in fact, exercised his 
jui'isdiction, and decided tijo case in favour of the defendants. Tliis is sutlici- 
ont to dispose of tho first branch of Mr. Phillips' apjilication. Quite irresjiec- 
tive, liowover, of this, I may state that a vuinxlamus could not issue in the form 
asked for; if it issued at all, it would go not to order tho Magistrate to commit, 
hut to order him to hear the case again, and upon a sufficient case being made 
out, then to commit. 


As to the second branch of the application, which is to transfer the case 
to this Court under s. 147 of Act X of 1875, 1 think I am equally with¬ 
out jiower to deal with the case in the way 1 am asked to do. That 
section provides, that "whenever it apjjears to the High Court that tho direction 
hereinafter mentioned will promote the ends of justice, it may direct the transfer 
to itself of any i)artioular case, and shall have power to determine tho case so 
transferred, and to quash or affirm any conviction or other proceeding which 
may liavo been had therein, but so that the same be not quashed for want of 
form, but on tho merits only.” Tho present case is not, I think, within the 
purview of tho section. If 1 transferred it, I should be doing so not for the 
purpose of quashing or affirming a conviction or other proceeding, but for the 
purpose of hearing the case, taking the evidence of tho witnesses, and myself 
detormining whether a c.iso for committal had been made out or not. I think 
the section is not wide enough to enable me to do that, and I should lie extend¬ 
ing the section beyond the intention of the Legislature if 1 put it in force to 
transfer such a case as this. 

1 can well imagine tliat the refusal of a Magistrate to commit may now 
and then result in a grievous failure of justice, but if the Legislature intended 
to provide for such a case, the Court should have been specifically armed with 
power to deal with such case. I cannot infer such a power in the absence 
of express words. 1 am, therefore, unable to grant this applica-[2833tion. 
I have assumed throughout these remarks that an error of law has been 
committed, but I have made that assumption only for the purposes of the 
argument. Considering the law bearing on the application to ^ such as I 
have stated, I have thought it unnecessary to hear the affidavit. The refusal to 
commit is not tantamount to an iwquittiil, and the prosecution can, if they 
choose, go tefijre the Magistrate again, though I am by no means saying they 
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ou|{ht to do so. The applicatioti must ho refused (soy Corporation of Calcutta v. 
Blieecunram Napit, post). 

.ippticahun refused. 

Attorney for the Applicant: BIi. Lcslir 


NOTES. 


C6V.' also (1877) 2 t’.il., 2;K) , (IHhJi ;) ;}:»7.] 


[ 2 Cal. 288 ] 

AI'PELJ.ATK til VIL. 


'/'/<(' i'iid Jidie, I ‘i70. 

PjIKSKMT ; 


Sir liicHAKi) (Jajjtji, Kt,. Chief .Icstice, ani> Mh. Justice Ains‘ 


Dohi Dutt Sahoo.I'laintilT 

versus 

Huhoilra lliltee and others.Doferidfints. 


.■id XL of /iS.)*), .s. 7*i' —Act VIII of iHo'), ss. ^ and .'{■ .Moilijage bp 
Idiitniisfrator of a Minot’s Vropcrtij—I'urchasi'r u'lth Xotirc, 

Tiilr of--Duties of Purchaser. 

A iiiortgago of tho propertv of a minor niiido l>y the- iMimiiiistrator .appomlcd iiiuior Aol. 
.\'L of 1868 is invalid, link's- this saiii'tiou of tho Uoiirt, h.i-. bocii provionslv ohUiiiii-d iiiidrr 
... 18 * of tho Act. 

Wheel' the .adinniktiMtor vv.is sued, as rcprosoiitiiig the rumor, h,\ th<' inortgageo, mid 
jnadn no dofonoc to Iho suit, and tlie proporti vv,is s >)d uudi r .i docrco .so oht.iined lo (he 
mortg.igce, bv whoui it vv.is ag.iin sold to a third porsou, who knew that Uu: .idniiiii .tritor 
liad f'secuted the mortgage in that capacity,— held, th.it the deeroe did not protect the inort- 
gagec who purchascfl at the Court sale, len' her vinike, from suit h\ tho iniiior for recovery 
of the proiiertv. 

The plaintiff in this suit was ono of four sons of one Irarit Lall Sahoo, a 
trader, who died in Decemliuv 1H63, intestate, Tlie jilainliff' being a minor, 

* Regular Appeal No. ii.6 of 187.6, agamst a deeroe ol \\. IbiCosta, Esq.. Bubordinatc 
Judge of Eilla Surun, dated the 18th of January 187.0. 

t[Sue. 18 : —Every person to whom a certificate shall have hceii gr.iiued under the pro¬ 
vision of this Act. may exorcisi' tho -idim! powei-s in the 
Powers of persons to manageuicut of tho estate as might have hecn exercised by the 
whom certificate has heeu propnotorifnotaininor, andmay colleetiindpay all just elaims, 
granted m the manage- debts, and liabilities due to or by tho I'state of tho minor. JJut 
meiit of a minor’s estate. no such person shall have power to sidl or mortgage any 

immoveable property, or to grant a lease, thereof for any period 
exceeding five years, without an order of the Civil Court previously obtaim-d.J 
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Ills brother Raineswar Dufct obtained, under s. 7 of Act XTj of 1858, a cortiti- 
cato of a(iininis-C2843tration of the minor's iiroiiortv. Raincswar Dutt was also 
appointed guardiantof the person of the minor. After the death of [rnrit Lall, 
his sons took possession as his heirs of alJ his projierty, and liv'ing as a joint 
Hindu family carried on the bu8ine.ss formerly carried on by their father. On 
the 14th July lHf)7 (Asar, 1274), Bameswar Dutt, for liiniself and the plaintiff 
his minor brother, and the other two brothers, lilsseswar Dutt and Purmes- 
war Dutt, gave a bond for Es. :{7.00() to Siiliodra lliboe, payable on the ilOtli 
Pous, 1275 (February, 1888), in wliich bond, as a seemity for the above 
amount, they pledged Mouzah Dhuholia and a certain warehouse in Alouzah 
Shamsoodinpur, botli which jiroiierties hdonged to all tlio four brothers. The 
consideration set out in the bond was as follows : Isl, a sum of Rs. 2,500, duo 
on an account current extending from 24tb .\sin 1023 S. flSth October 1860), 
to date of the bond ; 2nd, of Rs. 27,500, on account of bills discounted by Subo- 
dra Bibee, the said hills having hocii dishonoured on presentation in Calcutta , 
and 3nl, of the sum of Rs. 7,000, lieing a loan made by Suhodra Bibee to ))ay 
certain business debt-, for which suits were then pending. 

No question was raised as to the due execution of the bond, or the exist¬ 
ence of tho debts therein mentioneii : it was admitted that no such sanction of 
the Civil Court as is provided tor by Act XC of 1858, s. 18, w'as obtained, 

Subodra Bibee in another suit iiiid sued all foui- brothers on this bond, 
treating it as a mortgage bond. None of the ilcfendants m that suit aiqieared, 
and service of summons upon tliom having been proved, the suit was treated as 
undefended, and a decree ohlainod on the 2Hth Marcli 1^68, directing a sale 
of tho mortgaged property. The proiierty was, accordirigl>, ]mt u)) for sale 
under the decree, and bought hy Subodra bersclf on tbo 1st .luno 1868, 
through her gomastha (lojii Lall, w'lio was made a defendant in this suit. On 
the I6tli November 1870, Subodra sold tlio purclrasod property and lior out¬ 
standing rights undor the docivo to Mr. Lewis Cossorat, wlio bad already 
jiurchased the indigo factory in Mou/.ab DIuibolia from the lour brothers (tbo 
plaintiff being represented hy his guardian Rameswar Dutt) un<lor a conveyance 
dated 9th Januarv 1H6H. 

[283] Dehi Dutt having attained majority brought the | resent suit to 
recover possession of his share of the pioperty from Mr, Cossoral,, iqion the 
ground that it was illegally mortgaged l>y his brother and gunrdiaii, and that, 
notwithstanding tho proceedings and nales which suhseijnentls took iilauo, he 
had a right to regain possession oi his estate. 

Tho Siihordinalo Judge hold, that the suit was not maintainable, on the 
ground that the plaintiff was, by hi-, guardian, a jiarty to tho suit on the liond 
instituted by Subodra Bibee, and that ss. 2 and 3, Act VI11 of 1859, liarred any 
other remedy than a review of judgment in that suit, especially as the jilaintilf 
did not allege tliat tlie bond was a fraudulent ono. 


•[Soc. 7; —If it -liivll apjiearthat an> jn'r-'ori (liummg a right to havcch.irpo of tho pr(*perty 
of a minor is isititK'd to such right l>\ virtue of a will or deod, 
Cectilicato of aduiiiiis- and i« willuig to inidertakc the tni«,t, tho (.'ourt shall grant a 
tration to whom to bo oortifio.itc ot adinmisiration to such ])crson. If there is no 
granted. person so i iitilled, or if such pcisoii is uiiwillmg to undertake 

the trust, and there is anv near rcl.ilive ot tho minor who is 
willing and fit to be entrusted with tli.s oh.irgi' of his proporlv, the Court rnav grant a certi¬ 
ficate to such relative. 


The Court mav also, if it think lit (unh'ss ;i guardi.iii hns been .appointed bv the 
father), appoint such jiorsnu as aforesaid, or such rcl.ilive or any 
otlief ri'lative or friend of the minor, to bo gu.tiviian of the 
person of the minor.] 


Court may appoint such 
person guardian. 
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From tliafc decision the plaintiff iippealed to the High Ooui’t. 

Mr. li. T. Allan (with him linhoo MohflHohunder Ckoicdry) for the Appel¬ 
lant. * 

Mr. Arnlhmn (with him Haboo Chnndnr Mail huh I! hose) lor the llespoii- 
dents. 

The arguirioiits suliiciently apjiear in tlio judgment of the Coui't. 

The following cases wore cited : - For tlie upjtolhint, (lirc.ciour Sing v. 
Miiihiiiii Lilli Ihm (lO W. R., 252), Surnt ('hnniiei Ciidtlirjir v. AsIikIvsIi 
Clinltci ji'f i21 \V. R , 4(). S. (’. reported as Shnrnii (.'hundi'r Chatterjea v. liaj- 
hifmm Moah'ijec 15 li. L. R., BoO), atid I'roainino Knnnni I>rtign v. Golab 
L'lunul (I -1 li. Ij. R., 450). For the resjamdents, Hinioinitdii I'crsaml Pundiig 
V. Mns.sdiiiiil Ldhoore Afniinij Kdoiiioidrr (h Mooie’s 1. liO-'i), Lalld liniiHCinlhur 
V. Kddinriii Ihndnsni'i' Dull Singh (10 Moore’s 4 hi), Lekraj Jhiy v. 

^Tdhliih Chaiid (14 Moore’s 1. .V., 39.‘lj, Louldd Snig v. Jlnp'iidui halia (M W. 
K., .‘5()1), Alfodlodniiism v. (hduck Chuitdci Sen (15 li. Ij. U., .‘{53), Slirurnj 
Koirir V. Snhdiedep Lall (14 \V. R., 72), SheniJnioolldli (diairdlin/ v. Alfdoo- 
nissd Bibcif (17 \V. R., 371), .l/od/ido Soodnn Snni lldjah Piiilirr Bidliih 
Paul (1(5 \Y. K., 231), and Brosiinno Kntnan Uehijd v. Gdlnh Chnnd (14 li. L. 
R., 450). 

C286j The Judgment of the Court was delivered by 

Garth, C. J. (wlio, after stating the facts, continued) : Without going at 
length, however, into the gotieral (luestion how far a minor is bound b> a decrei' 
niado against Ids guardian, during his minority, we think it clear that in this 
case tlie plaintilf was untitled to bring the fresh suit for tlie ]nir])ose of assei-ting 
his rights, and tliat, as against tlie present delendant.s, it was the only effectual 
remedy which he could juirsuc. If his object hiid merely been to reverse or 
alter the judgment in tlie fornuM- suit, it is possilde that an application for a 
review would have answered his jmriiose. Hut the plaintiff's object was to 
uiirij) tiansactions which formed no part of the jiroctjedings in the former suit, 
and as against Rameswar Dntt, who merely acted in that suit as the jilain 
tiff’s guardian, and as against Mr. Cosserat, who had nothing whati'ver to do 
with the former suit, it is obvious that any ajipliontion for tlie review of llio 
proceedings in that suit wouhl have been iitterh ineffectual, and that as against 
these jiersoiis the plaintiff’s only remedy was the one which he has adopted. 
His contention and his intero.sts in this suit are not identicni with, but dii-eetly 
opposed to, those of Rameswar Dutt. 

He says that Rameswar, acting pnd'ossedh as his guardian, has boon dealing 
with his property in a way which the law tixpressly forbids, and that, in conse¬ 
quence of his having so dealt with it, arul also in consequence of certain legal 
proceedings in which Rameswar has imjirojierly acquiesced, his (the plaintiff’s) 
share of tlie mortgaged property has wrongfully come inio the hands of Mr. 
Cosserat, and his object is to release his share of the projicrts irom the position 
in which it has been jilaced by the wronglul acts ol his guaidiau. 

The first ipiestion, therefore, which wo have to decide is, whether the 
defendant Rameswar was acting illegally wlien ho mortgaged the plaintiff’s 
share by the deed of duly 14, 1807. 

It is admitted that he was appointed guardian of tlie plaintiff under Act 
XL of 1858, and that he never obtained the sanction of the .Judge to the mort¬ 
gage, as by s, 18 of that Act he was hound to do. 



I.L.R. 2 Cal. 887 DEfei dutt §aho 6 t?. 

The words of the section are: “ No such person ” (i.a., guardian of the 
estate under a certificate granted under fclio Act; " shall C237J have power to sell 
or mortgage any inftnoveable property or to grant a lease thereof for any period 
exceeding five years without nn order of the Civil Court previously obtained.” 

The same words are used in s. 14. '' Act XXXV of 1858, limiting the powers 
of a manager of a lunatic’s estate, afid it was held by Phear and AINSLIE, JJ., 
in The Court of Wards v. Kupidviun Stnuh (10 H. L. R., 364), that, after the 
passing of the Act, jio manager, de facto or de Jure, can have power to do 
that which the Act for))ids. 

There is a decision of Macfhuhson and fj.tWPOlin, JJ., in Suriit Chunder 
Chittrrji'o v. Aushootoslt I'huttrrjrc (2-1 \V. R,, 46), in an appeal in which tlie 
only question was the (dtecf of s. 18, Act XL of IB.oR, and it was held that a 
sale made l)y a guardian witliout autliority froju the Court was invalid, even 
thougli tiie purcliasor had acted honestlv and p.iid a fair price. 

On the other hand, a case was relied ujwn by tlie defendants, Aliootoomussa 
V. Goluck Chiindrr Sen (J5 H.L.R., 353), decided by Markhy and MiTTEK, JJ., 
from which it would ajipoar that those learned Judges considered that a 
mortgage of a minor’s i)ro))«3rt>' by his guardian without tlie consent of the 
Court wa.s a mere irregularity. Rut we liave consulted Mr. -Tustice MaRKIIY, 
who delivered tlie judgment in tliat case, and who informs us, that although 
the word “ irregularity ” might have been used, it was by no means the inten¬ 
tion of the Court in that case to treat the conduct of the guardian in mortgaging 
his ward’s property without leave of the Court as any otlierthan a direct lireacli 
of the law ; and we find also that, liefore MacI’HEKSOx and L.avvfoud, .1,1., deli¬ 
vered judgment in the case otSiiriii C/iuiider Chatterjee v. Aushoulosh Chatteriee 
(24 VV. R., 46), thev also consulted MaRKUY and MlTTER, .1.1,, and that the 
judgment in the latter case was given with tlieir express concurrence. The 
ground of the decision by M.^HKRY and MlTTER, ,1.J., in Alfootoonnissa v. Goluck 
Chimder Sen (15 R. L. R., 35.3) was, that events bad subsequentlv transpired in 
tliat case wliicli induced ilie Court to bold tliat tlio mortgage, though iinprojier 
and unautliori/ed in tlielirst instfincc, o'lghi, to stand ; more especially, as in 
the suit [283] which was alterwinls l)ruugl)t Ufion the mortgage deed and in 
which a decree was olilained, the minor himself was propi'rly represented. 
Their decision, therefore, will ho found not to conllict with the view which we 
take in the pi’esont case. 

In this case we aie of opinion that, in mortgaging the plaintifV’s share 
without the sanction of tlie Court, the defendant Ramoswar was, undoubtedly, 
dealing with In's ward’s property in a way which the law forbids, and that in 
not defending tlie suit brought upon tlie mortgage bond, and allowing the 
property to lie sold under tlie decree, lie was improperly sacrificing his ward’s 
interests. 

Subodra Biheo, the mortgagee, took the mortgage, carried on the suit, and 
purchased the property witli full knowledge of Rameswar’s conduct; and the 
defendant, Mr. Oosserat, luul also notice that Rameswar had been dealing with 
his brother's jiropertv in a way unwarranted by law, because it appears that 

* [Seo. 14 —Every niiiiiiigot of the ustatoof a lun.vtic, appointed as aforesaid, may exercise 
till! sumo powers in the management of the estate a.s might have 
Powers of iaaii.agers. hcu'ii i^xercisod by the proprietor if not a lunatic ; and may collect 

and pay all just claims, debts and liabilities due to or by the 
estate of the lunatic. But no such manager shall have power to sell or mortg^e the estate 
or any part thereof, or to grant a lease of my iinmovoable pr )p 0 rby for any period exceeding 
five years, without an order of the Civil Court previously obtained.] 
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there was an agreement dated the oth February, 1868, made by Biaseswar, 
Bameawar, and Purmeswar, with Mr. CosPerat, reciting that Bameswar had 
been appointed guardian of his minor brother Debi Dutt, And that he, as such 
guardian, and for himself, together with his other two brothers, had, on 9th 
January 1868, sold the Dhubolia Indigo Factory to Mr. Cosserat. The 
agreement then goes on to indemnify the .purchaser specially in respect of any 
claim tliat might be tliereafter put forwanl by the minor brother, Debi Dutt, 
and generally in respect of any other claims. This document shows that 
Mr. Cosserat must, at lea.st, have understood that, in purchasing the minor’s 
property, he was on dangerous ground, and having this knowledge, he was hound 
to satisfy himself that the mortgage-bond had l)e 0 n duly executed under the 
authority of the Civil Court, as required by law. He cannot say that he 
was a bond tide purchaser for value without notice, for he certainly had notice 
that Bameswar Dutt's power of dealing with his ward’s pro)>erty was only such 
as a guardian appointed under .Vet XL of could exercise; and he was, 
therefore, hound to enquire whether the mortgage had ever been sanctioned by 
the Court. As a purchaser from Subodra he could take uo better title [389j 
than she had, and unless ti)e decree protected her title, it does not secure his. 
But she cannot be protected bv the decree. She know from the first, that 
Kameswai’ had acted in a manner unauthorized hy law ; she knew that the suit 
on the mortgage-bond had been undefended : and fuither, that notice of that suit 
had not been given to any one but to those whose interests were opposed to 
those of the minoi. But then it was urged very stroiigly by the defendant’s 
pleader, that if the debts, for which the bund of the 14th July 1867 was given, 
were debts due by the father, or if they were debts incurred by all tlie brothers 
in carrying on a Inisiness which they hiul a right to carry on for and at the risk 
of the plaintiff, Bameswar would liave been justified in giving a simple money- 
bond at reasonable interest foi‘ the payment of those debts, and that, upon that 
bond, 11 deci’ce might have been obtained by the bond-holdei’, and the property 
in question sold under that decree. 

In was then argued titat the instrument of the 14tii July 1867 was only a 
f)ond of this description, with a mortgage of tlie propei’ty in question super- 
added by way of further security ; tliat the suit was founded upon the personal 
obligation of this bond, as well as upon the mortgage security ; that, con¬ 
sequently, the defendant had a right to sever one portion of the instrument from 
the other, and to insist that there was quite sufficieiit cause of action to suppovt 
the decree without reference to the mortgage portion of the transaction. 

But assuming, for tfie purposes of argument, tliat in this instance the 
mortgagee could have severed one portion of the instrument from the other 
(which is at least doubtful), and that she could have sued upon the deed of July 
1867, as a simple money-bond, and obtained a decree in tliat suit, and sold the 
plaintiff’s shiire of the pro^ierty, the answer is, that in ))oint of fact she has 
not adopted that course. She has sued upon the instrument as a mortgage- 
bond ; she has obtained a decree upon it as a mortgage-bond ; the decree is such 
as she could not have obtained, if she had sued merely upon the personal 
obligation ; and it was under that decree that the property has been sold. The 
defendants, therefore, cannot now change the nature of that suit, or the form 
of the decree, for the purpose of placing [2903 themselves as purchasers under 
that decree in a different or better position ; and as we find that Subodra and 
Mr. Cosserat were both affected with notice of Barnes war’s improper conduct, 
we consider that the plaintiff is entitled to succeed in this suit as against all 
the defendants, and to recover possession of his share from Mr. Cosserat. , 
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The appeal must, therefore, be allowed with costs and interest as usual, 
payable by the respondents who have appeared; and the plaintiff must be 
declared entitled to Recover the property in suit, with costs bearing interest at 
6 per cent, per annum from date of decree of the lower Court, payable by 
Rameswar Dutt Sahoo, Subodra Bibee, and Mr. Cosserat. 

■ Appeal alloiivfl. 


NOTES. 

[1. CERTIFICATED GUARDIANB- 

Mortgage without t'ourt'K '.auction void ; —(1880) *2 All., iiO‘2 ; (1882) 11 C. L. K., •'145. 
Lease :—(1887) 16 Cal., 40. 

II. UNCERTIFICATEDGUARDIAN8-- 

As to the case of a de facto guai’diiiii, sets (1878) 4Ciil.. 8.8, overruled in (1879) 4 Cal., 92!) : 
29 Cal., 47C; 27 Boin . 898. 

III. MINOR’S BUIT- 

It is not sufficient for the minor to allege that the suit was not defended by the guardian 
nd litem, it ought to have Licen alleged and proved that an available good ground of defence 
was not put forward at the hmi'ing the omission of the guardian to appear at the trial :— 
1907) 6 C. L. .T, 448.] 
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ORIGINAL CRIMINAL. 


The Wth and 2Hrd April, 1H77. 

I’llESEM' • 

Mh. .lusTK’E Macphehscn. 

The Corporation of Calcutta 
versus 

Bheecunram Napit alias Bheecun Napit. 

High Courts’ Criminal Procedure Act (X of IHTO), s. 147—Acquittal ~ 

« Presidency Magistrates’ Act (IV of 1877), s. 181 —The Calcutta 
Municipal Act (Bmg. Act IV of 1876), ss. 76 — 79. 

The powers of iiiterforeuce given to the High Court by s. 147 of the High Courts 
Criminal I^roc<s1uro Act were not intended to be exercised in the case of an acquittal by the 
Magistrate, but only in the case of convictions or other orders whereby a defendant is 
aggrieved or injured (see Malcolm v. Gasper, 1. L. E., 2 Cal., 278), 

Applicatiok under s. 147 of the High Courts’ Criminal Procedure Act (X 
of 1875). The facta in support of the appiicarion appeared from the afiidavitof 
M. R. Shiroore, formerly License Officer co the .Justices of the Peace for the 
town of Calcutta, and since tlie passing of Bong. Act IV of 1876, License 
Officer to the Corporation established under that Act. He stated that, under a. 78 
of the Act, he had received express authority from the Corporation to assess 
mrsons exercising within the town of Calcutta any trade, profession, or nailing 
[891] specified in the third schedule of the Act; that, in pursuance of such 
authority, he assessed the defendant as the keeper of a shop for the sale of 
maiwm, an intoxicating drug, under class 8 of the third schedule to the Act for 
the year 1876, and on the i2ist November 1876, caused to be seized on the 
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defendant a notice, informing him that he had been so assessed, and that 
unless he took out a license under ijhat class, and paid the sum of Bs. 25 
therafor, he would be prosecuted without further notice ;* that the defendant 
having failed to take out a license, a summons was issued from the Court of the 
Honorary Magistrates for the Town of Calcutta, requiring the defendant to 
answer the charge of having exercised Iris trade without having taken out a 
license as provided by ss. 75 and 76, and sched. iii of Beng. Act IV of 1876, 
and having thereby committed an offence punishable under s. 77; and that the 
said summons came on for liearing on the lOth March 1877, Ijefore Babu 
Omesh Chunder Dutt, one of the Honorary Magistrates of Calcutta, who 
ordered the defendant to l)e discharged. 

At the hearing it was admitted that no license had been taken out; but it 
was contended that as Beng. Act IV of 1876 came into force on the Ist July 
1876, and as the defendant had ottered to pay Rs. 12-8, being the proportion of 
the license fee he considered himself liable to pay under the Act for the latter 
half of 1876, he was not further liable. The License Officer, however, refused to 
accept a less sura than Rs. 25, the fee for the whole year. The Magistrate was 
of opinion timt the defendant’s liafnlity only commenced from the Ist of July 
1876, the date of the .\ct coming into force, and that he should have taken 
out his license for the latter half of 1876 ; but, inasmuch as he had offered to 
pay the fee for that period, and as it appeared he was still willing to pay it, 
the Magistrate held he had incurved no penalty, and ordered his discharge. 

Tlie present ai)plication was, accordingly, made either for the transfer of 
the case to the High Court, or for a -numdavuis to compel the Magistrate to 
commit!. 

Mr. J. D. Bell, in support of the application, contended, that the decision 
of the Magistrate was erroneous in law, inasmuch as, under Bong. Act IV of 
1876, he had no power to revise the [292} assessment mode by the officer 
authorized to assess, but was bound, on its being shown that the defendant had 
not taken out a license in the class under which he was assessed, to convict 
him under s. 77. Under Beng. Act IV of 1876, the officer of the Corporation 
was the proi)er person to make the assessment, and that assessment was final, 
unless an appeal was brought; here no appeal had been preferred. The cases of 
Malcolm v. Gasper (1. L. R., 2 Cal., 278) and The Qiie^.nv. The Justices of 
Middlesej' (12 L. J. M. C., 36) were referred to. 


Maopherson, J. -I am of opinion that s. 147 gives me no })Ower to grant 
this application. The object in fact is to appeal against an acquittal. But 
s. 147 does not provide for such an appeal. It contemplates the transfer of a 
case before disposal, or interference on liehalf of persons aggrieved or injured by 
an order of the Magistrate. But there was no intention to give power to 
interfere in order to set aside an acquittal. If it had l>een intended to give 
that remedy, it would, no doubt, have been expressly given, as in the Criminal 
Procedure Code and in the Presidency Magistrates’ .Act, IV of 1877. One 
section of the latter Act (s. 181) really shows that s. 147 was intended to apply 
only where there has been a conviction, for it makes notice to the Government 
prosecutor necessary before an application can be made under s. 147. 

Even, however, if I had the power to interfere, I would not exercise i| in 
such a case as this. 


Application refused. 


Attorneys for the Corporation of Calcutta: Messrs. Sanderson d Co. 
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C8933 FULL BENCH. 


The nth December, 187b, and 20th February, 1877. 
Present ; 

Sir Richard Garth, Kt., CiiiEP Justice, Mr. Justice Kemp, 
Mr. Justice Macpherson, Mr. Justice Mahkbv 
• AND Mu. Justice Ainslie. 


In the Matter of the Petition of Chuiidor Nath Sen and another. ' 


St^tterintefidenoe of Ilnjh Court— 24 and 'Jo Vict., c. 104, .s. /.5— (hdor 
under CrnniiuU Procedure Code (Art X of 1872), h. /ilN. 

The High Court cannot interfere, under h. 15 of the Charter .■\ct, with ordeth duly pasued 
by a Magistrate under .s. 518 of the Criminal I'roeodure Code. 

The petitioners were tlie proprietors of an old established hat. A new hat 
was opened by one Hurronath Dass in close proximity to tlie petitioner’s hat, 
and was held on the same days. The Assistant Magistrate, having regard to 
the circumstances of the case as they appeared from the evidence of witnesses 
taken before him, and from police rejiorts, made an order under s. /ilH I of the 
Criminal Procetlure Code, whereby the petitioners were prohibited from hold¬ 
ing their hat on the days in question. The ]jetitioners, tliereupon, applied to 
the High Court to have tlie Assistant Magistrate’s order quaalied, and the case 
came on for hearing before Makkuy and Mittek, JJ. The question of the High 
Court’s jurisdiction to entertain such an application, having regard to the pro¬ 
visions of s. 520 ! of the Code, had been refened to a Full Bench by Garth, 
C.J., and Birch, J., in a case which came before tliern; but, as upon further 
enquiry it was ascertained that the question tlicn referred did not arise, it was 
not decided. In consequence, however, of the opinion expressed by those 
learned Judges that the question ought to be referred to a Full Bench, Markby 
and Birch, JJ., adopted tliat course in the present case. 

Baboos Kali Mohan Doss and (frija Hunker Mozoomdar for the Petitioners. 

imi Baboos Mohini Mohun Hoy and Donrya Mohnn Doss for Hurronath 
Doss. 


• Grimiiuil Motion, No. iU of 1876, agamst an order of Baboo K. U. Gupta, Aaaistant 
Magistrate of Backergungo, dated tho 'idth Novesmbor 1.875. 


ttSeo. 618A Magistrate of the Distnci, or a Magistrate of a divisiou of a Bistriot, or 
any Magistrate speciitlly empowered, may, by a written order, 
direct any iierson to abstain from a certain act, or to take certain 
order with certain property in his possession or under Iris 
managomont, whenever, such Magistrate considers that such 
direction is likely to prevent, or tends to prevent, obstrucliou, 
ssmoyBiioe, or injury, or risk of obstruction, annoyance or injury, to any persons lawfully 
employed, ot danger to human life, health, or safety, or a riot or any affray. • • * ] 


Magistrate may issue 
orders to prevent obstruc¬ 
tions, danger to human 
life, or riots. 


Orders not judicial pro 
oeodings. 


J (Sec. 520;—Orders made under sections five hundred 
and eighteen and five hundred and nineteen are not judicial 
proceedings.} 
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Baboo Kali Mohun Dos*. —Although orders under s. 518 are non-judicial, 
and il has been decided that this £!ourt cannot iiiter^re with them under 
8. 297, and that they are not appealable, it is submitted that this Court can sot 
them aside under s. 15 ot the Charter Act. This Court has interfered in cases 
in which the Magistrate has not taken the initial steps which are directed to 
bo taken under that section, and also wh^n his order ought to have been under 
s. 521— lianec Madhub Ghcse v. IVooiua Nath Hoy Chowdry (12 W. R., Cv., 26), 
Chunder Coomar Roy v. Omesh Chunder Mozmwular (22 VV. R., Cr., 78), Srcc 
Nath Dutt V. Unitoda Churn Dull (23 W. R., Cr., 34).’ fMARKBY, J.—Those 
cases only amount to this. All the proceedings of a Magistrate are pnmd facie 
judicial; but the Legislature has expressly provided that certain proceedings 
shall be considered non-judicial. If a proceeding before a Magistrate is to be 
brought under the latter class, it must be sliown that the circumstances exist 
which bring it within that class. In what resiject are the powers of this Court 
under s. 15 of the Charter .\ct greater than its powers under Cha]). XXII of 
the Criminal Procedure Code ?;. In Arzanuotlah v. Nazir Mullick (21 W.R., Cr., 
22), your Lordship, while holding that this Court could not interfere under the 
Criminal Procedure Code with orders made under s. 518, intimated that you 
might interfere w’ith them upon an application under s. 15 of the Charter Act. 
IMaRKBY, J.-- I expressed no such opinion in that case, nor is there 
oven the slightest indication of such an opinion]. hi Tej Ram v. Ilarsukh 
(I. L. R., 1 All., 101) the .\llahabad High Court held, that it could not interfere 
under s. 15 with an order of a subordinate Court, on tlie ground that it i)roceedod 
on an error of law or of fact; but this Court has gone further, and has hold 
that it will interfere with illegal proceedings. 

Pleaders for the opijosing party were not called upon. 

[393] The Opinion of the Full Bench was delivered Ijy 

Garthi C.J. - As the Magistrate states that riot or affray was imminent, 
and that ho considered that the direction he gave tended to prevent, and was 
likely to prevent, a riot or affray, and as the facts stated by the Magistrate show 
that there were some grounds for the opinion which he expressed, we think 
that he had power, under s. 518 of the Criminal Proceduie Code, to make the 
order complained of. This Court, therefore, canned interfere with it under 
s. 15 of the Statute 24 and 25 Viet., cap. 104 . nor can tlie Court interfere on any 
other ground, as by s. 520 tlie order made is declared not to he a judicial 
proceeding, however much it may infringe upon wliat are, or may he (irrespective 
of this section), the undoubted legal rights of the petitioners. 

Petition dismissed. 


NOTES. 

c See (1875)) 6 Cal., 7 F. B. : (18Hi)8 Cal.. S80; ly CaJ., I>i7 ; 2i Bom.. 632 , 24 

Mad., 46.1 
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KA^LY TROSONN’O GHOSE l>. 


[2 Gal. 29S] 

ORIGINAli CIVIL. 


The. ISth February and 9th March, IH77. 
PRflSEMT : 

Mu. Justice Pontipex and Mr. Justice Mittek. 

Kally Prosonno Ghoae 
oer&us 

(tocooI Chundei' Mitter and another. 


Hiiuiii Late -Adnptiun Hindu iridnir irith permiHsion to adopt, position 

of—Divastivij oj property, 

k Hindu du'd, letiviiif; <ill hi.s pmpertv to P and J), bis two sons, absolutely, in 

o(|ual shares. H died in 1845, loavinp; a minor son, K. P died in 1851 without male issue, 
caving a widow [i 1), iind i daughter. f‘ also left a will, bv which he gave, subject to certain 
trusts for the worship of the family idols, all his pro]>crt> to his widow B /), for her life, and 
on her death to his daughter's son (itanv): the daughtordied without issue before her mother. 
B I) died in October 18C4 leaving a will, of which she appointed her brother G executor, and 
&, in aecordanco with the directions in her will, took possession of the property, which B D 
took as widow and under the will t f /’. K died in 1865, when still a minor, leaving a minor 
widow, and having made a will. b\ which he gave permission to his widow to adopt a son. 
Thu widow of K adopted a son in August ]87(>. Tn .i suit brought by the plaintilT as adopted 
son of K and heir of P. to recover the property loft b_\ P, the issue was raised whether, 
assuming the plaintiff to be the legalh adopted son of A', ho was the heir of P. Held, that 
his adoption not having taken pla.-e whc'ii [296] the succession to the propertj of P opened 
out on the death of B l>, he was not entitled to the property ; his adoptive mother could not 
uhaim on the death of B Tl to hold the properiv as trustee for the plaintiff ; and inasmuch as 
the property must have \estcd m some one on the death of B D, and property once vested 
cannot, by Hindu law, be devested, the plaintiff was not entitled to surcis'd. 

Suit for declarution of righti to, and po8»tission of, certain immoveable 
property. 

‘ The facts, as far as they are material to this report, were as follows; — 
Petambur Ghosc, a Hindu inhabitant of Calcutta, died in August 1825, leaving 
two sons, Parbutty Cl.urn Ghoso and Bhugoban Chunder Ghose, and two 
widows, and leaving a will, by wliicli he gave all liis property to his two sons 
absolutely in equal shares; and Parbutty and Bhugoban took possession of 
all the property, and constituted a joint Hindu family. In October 1845, 
Bhugoban died, leaving a widow, Potitpaboni, and an infant son, Khetter Mohun, 
and leaving a will, of which he appointed his widow sole executrix, and by 
which, after making provision for the worship of certain idols, he gave all his 
property, moveable and immoveable, to his son Khetter Mohun Ghose absolutely; 
and Potitpaboni Dossee and Khetter Mohun continued to live as members of 
the joint family. In May 1855 Khetter Mohun Ghose died at the age of 15 
years and 8 months, leaving his mother, Potitpaboni, and his widow, the 
defendant Bamasoondery, a minor and haying made a will, of which he 
appointed his mother executrix, and by which he, among other things, directed 
that when his widow attained majority she should adopt a son, and that as 
long as such adopted son was a minor, Potitpaboni should hold the property for 
him and make it over to him on his attaining majority ; and the defendant 
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Bamasoondery, on attaining p>ajority, obtained letters of administration to the 
estate of Khetter Mohun in July 1861. In August 1876, the defendant 
Bamasoondery adopted the plaintiff, a minor, in pursuance pf the will of Khetter 
Mohun Ghose. Parbutty Churn died in 1851 without male issue, leaving a widow, 
Bindadebee Dossee, his heiress, and a daughter, Kristo Mohiny Dossee, and 
having made his will, of which he appointed his widow executrix, and by 
[897] which he gave all his property (subject to certairi legacies and annuities, 
and certain trusts for the worship of the family idols) to his widow for life, 
and, on her death, to his daughter’s sons if any ; and,on his death his widow 
took and continued in possession of the whole of his propeu-ty Kristo Mohiney 
died intestate and childless in the lifetime of lier mother. Bindadebee died in 
October 1864, leaving a will, whereof she appointed her brother, Issur Chunder 
Mitter, since deceased, sole executor; and whereby she directed that, on his 
death, the defendant Gocool Chunder Mitter should he her executor ; and by 
her will she directed that her executor should take possession of the whole of 
the immoveable property which she had up to her death possessed and enjoyed 
according to the will of Parbutty Churn, and should, out of the saitl property, 
as directed in the wills of Petambur Ghose and Parlmtty Clnirn, dofrav’ the 
expenses of the worship of the idols and perform all other religions and ])ious 
acts. Gocool Chunder, eventually, on the death of Issur Chunder in 1874, 
obtained probate of tlie will and possession of the property as executor of 
Bindadebee. The defendant Gocool Cylinder refusing to give up the property, 
the plaintiff brought the present suit against Gocool Chunder and Bamasoon¬ 
dery for a declaration that he was the duly adopted son of Khetter Mohun, and 
that as such duly adopted son he was entitled, as heir of Parlmtty Churn, 
to the property left by him. The defendant Gocool Chunder put the plaintiff 
to proof of his title, and submitted that the claim was barred, more than 
twelve years having elapsed since the death of Bindadebee, when the property 
descended. 

The case came on before PONTIPEX, J., for settlement of issues, and it was 
then suggested by the Court 'that, m the case of the plaintiff failing to prove 
his claim, the Government might have an interest in the projmrty, and it was 
ordered that the Government should be made a party to the suit, and the 
preliminary issue was settled for argument, whether, assuming the plaintiff 
to be the lawfully adopted son of Khetter Mohun, he was the legal heir to 
Parbutty Churn. The case now came on for argument of this issue before 
PoNTiFEX and Mitter, JJ. 

Mr. J. 1). Bell, Mr. Evans, and Mr. lionnerjec for the Plaintiff. 

[298] Mr. Montriou for the defendant Gocool Chunder. 

The Standing Counsel Mr. Kennedy (with him the Advocate-General, 
officiating., Mr. Paul) for the Secretary of State. 

Mr. Bell contended that, on the broad principles laid clown as to the 
succession of an adopted son, the plaintiff was entitled to succeed to the (sstate 
of Parbutty. He succeeds to collateral as well as to direct relations —Siimbhon 
Chunder Ohowdhty v, Naraini Diheh (3 Knapp, 55) and Lokenath Hoy v. 
Shamasoonduree (S. D. A., 1868, 186.3). In this case tlie estate must have 
vested in some person, and there was no one else in whom it could vest : 
therefore, it must be considered to have vested in the adopted son. And this 
is so though he did not come into existence until after the testator's death. 
The possession of an adopted son is a peculiar one, and forms an exception to 
the usual rule that a person to take must be in existence when the gift takes 
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eifeet; see Jotindra Mohan Tanore v. Gatiendra Mohun Tagore {9 B. L. R., 377, 
at p, 397). He is recognised, whether adopted by the father himself, or by a 
person empowered l)y him, after his death, as standing in the same position as 
a child aotually begotten by the father. In this case, on his adoption, thts 
estate must be considered as tiaving vested in the adopted son at the testator’s 
death, or rather at the date of the permission to adopt. The oases as to 
property not being liable to he devest^ do not apply to the plaintiff here-; see 
Kaliflas Das v. Krishna Chandra Das {2 B. L. R.. F. B., 103). Here the plaintiff 
must be considered to, have been liegotten and in the womb of his adoptive 
mother from the date of the permission to adopt. IPoNTIPEX, J.— If Parbutty 
had died without a will, Ids widow would have taken a life estate as heir, but 
she had an estate left her by will How does she take '> By English law she 
would take as devisee ; see Strickland v. Strte.kland (10 Sim., 374). If she takes 
as devisee and not as heir, we must look for her successor at Parbutty's death, 
and at that time the heir was Kristo Mohiney, Ids daughter. I It is submitted 
she took as devisee. 

[299] Mr. Moiilrkm for the defendant Gocool Chunder.—There was in 
the widow the meeting of two inconsistent estates, and the lesser one was 
merged in the larger: she succeeded as heir to the whole estate, and that right 
was not superseded by the fact that she held her husband’s permission to 
adopt. The right of an adopted sou only vests in him from the date of the 
actual adoption— Bamuruloss Mookerjee v. Mussamut Tarinee. (S. D. A., 
1860, 533 ; S.C., on appeal, 7 Moore’s I. A., 169). This case was confirmed on 
appeal by the Privy Council. The widow does not hold the estate as a 
trustee -iia.?/! Behan Roy v. Nemaye Chum (W. R., 1864, 223). The 
widow there had the full and complete title as heir to the whole estate. The 
analogy of a Hindu widow with a iiermission to adopt is not that she is to be 
considered enceinte at the death of her husband, and as remaining so until 
adoption ; hut that she is in a position to give birth to a son at any time she 
likes, the permission to adopt being a substitute for her husband ; see the case 
of Sri Raghunadhn v. Sri Brojo Kishore (L. R., 3 1. A., 1.64, at p. 193 : S.C., 
1. L. R., ] Mad., 69, at j). 83). The defendant Gocool is not a wrong-doer; he 
is, if the widow’ did not take the complete estate as heir, in the position of a 
stakeholder, and the plaintiff must prove his title to the property which he 
claims; he must succeed by the strength of his own title, and not by reason 
of any wreakness in ours. The Government cannot claim against this defendant 
as»if they were plaintiffs. 

The Standing Counsel (Mr. Kennedy) for the Government. —The estate, 
when it had once vested, could not he devested in favour of the adopted son— 
Kalidas Das v. Krishna Chundia Das (2 B. L. R., F. B., 103) and Lakhi 
Prya v. Bhairab Chandra Chaudhri (5 Sel. Rep., 315). No authority has 
been cited in favour of the analogy between a widow with a power to adopt and 
a lengthened period of gestation. The son had no right whatever until adop¬ 
tion— Bamundoss Mookerjee v. Mussamut Tarinee. <7 Moore’s I. A., 169) 
and Dossmoney Dossee. v. Prosonomoye. Dossee (2 .T. .1., N. S., 18). The plain¬ 
tiff not being in existence when the [300] succession opened, was not capable 
of taking— Bhoobun Moyee. Debt a v. Ram Kishore Acharj Chotodhry (10 
Moore’s I. A,, 279). 

Mr. Bell in reply .—\ son born in the natural way can claim mesne 
pre^ts of an estate during the period of gestation. [PoNTiPBX, ,7.—Is that 
so ?] Tt is submitted he could. Suppose a person dies leaving property in the 
bands of a managtt', and no heir comes forward for some years, the aoooaat 
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would, in a suit by the iieir, date back to the death of the last owner. 
[PONTIFEX, J.—But liere the widow was entitled to the iiieoino for her life 
at any rate. I The passage cited from 5/7 Raqhmuidkn v. ’ .S'/ / Jirojv Kmkore 
(L. R., 3 I. A., 154, at p. 193; s. O., I. L. R., J Mad., (59, at p. H.l) is in tl)o 
plaintiff’s favour The Government has no title as long as iui\ one is in 
existence who can benefit the ancestor’s s®ul. The Hindu te.\t-li;)f>ks show in 
what cases the King would take an estate, and those in which ho would not 
take; see the Dayabhaga, ch. IX, sec. I, and Menu, ch. IX, verso JH9. 
IPoKTIFliX, .T., referred to The Collector of Mo.itilli/xito,)n v. I'linili/ ]'cnco(o 
.A7ci/v//;irtpa/t (8 Moore’s I. A., 521). Suppose the (JovernmcMt liad taken the 
estate in default of heirs and had sold it.l The sale won hi have been subject 
to the birth of a child, /./*., in this case the adoption. The lieir must he some 
one who can perform the ceremonies for the good of the anc-estor. 

I Mr. Kennedy referred to a passage in the V\avastha Dai'iiana, Isl isl., 295, ami 
to a recent case decided the otlier way (Shihiiuih J)hur v. ll<idocooiiini re Jio'^ncv, 
decided by (lAliTH, 0. J., and PONTlFEX, .1 , on 30th ^^ar<:h 1S7(5, allii iniiig on 
appeal a decision of Markhy, .1., dated 11th of Juno 1H75).I It is suhimttod a 
stranger like the defendant cannot perform the ceromonios. No autlioiit^ has 
been cited to show that an estate cannot ho devested in fiumir ol an adopted 
son. The case of Bhoohiin Moyee Dehta v. liooi Ki.'thorr .'cluni Ch.iinlhnj (10 
Moore’s I. A., 270), showsthatno p/nvoroxisitsonthej/art of lln-fi.lluM logive 
power to his widow to adopt a son who should interfen? with any dir/'ct male 
ia.sue. [MlTTEK, J.-—That case shows the vesting would date fr »m llic* actual 
ado]>tion, not from the permission to ad/ipt. l’oNTIKi:-\', J., ichsi-od to 
the case of (lohnido Nath Hoy v. Ham Kaiiy Ch-urdluy (2l W. H., 
IH3).] If the first adopted son liad died, the power would havi' conti- 
[301 J nuod, and another might have been adopt/sl ; see Horn .s'/m//'//// SiikiIi v. 
Snrbanee Doshit (22 W. H., 121) and lilioohiin Moi/ir Dclno \. ii'mii hishon’ 
Achar/ Chowdhry (10 Moore’s I. A., 279). The adopteil son is lo he cunsidored 
a posthumous son. There is no autlioi ity for saMtig tluit whi*r,. an (‘si./tte is 
not owned by anyone, it is-not to belong to Governmout r.ilhcr than to a 
person in tlie jiosition of the defend-int Gooool Chimdor. 

( 'hi . ado I'lill. 

Tlie Judgment of the Court was delivered hv 

Mitter, J. -The I'uilowing genealogical tiil/lowill malerialK liolp in st'tling 
out the facts of tliis case : - 

PITAMIU H (IHOSK 
August IHjri. 


Parbnttv Chum Ohoso 
(Died 1R51) 

Married Bindadebee Dusseu 
(I)iod 1H64) 

I 

Daughter 

Krisio Mohiny Dossi'c 
(Died childless between the deaths 
of Piirbutts and Bindadebee) 


i'.hligoliuii (‘luiiuii r ('1ii>.si. 

(Dlt'd Ocldtu r 1 ' '<:/) 

Married P(itU]i,ii"><ii Dosseu 

I 

Kheiu-r M<'liUii (ihi)sc 
(niwl JH.V)) 

Miiri-i('d r>;muisiM'nd<.|-\ Dosseo, 
wlio, lifter tier liusbnnd's death, 
in August J87ri. luliiiiled 
KAi.ia’ I'liosoNNo Chose, 

the phiiiiiiff. 


The plaintiff in this case is the alleged ado]>ted son of Khett er Moliun, and 
the defendant is the brother of Bindadebee, widow of Parbutty, whoso property 
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is the subject-matter of dispute in the present case. Parbutty died in 1851, 
leaving him surviving Bindadebee, bis widow, Kristo Mohiney, a daughter, and 
Klietter Mohuu, h^s brother’s son. *He executed a will before his death, 
bequeathing all his property to Bindadebee for life, and the remainder to 
daughter's sons that might be ))oru tlioreafter. These bequests were subject 
to certain trusts for carrying out the worship of the family idols mentioned 
therein. Under this will Bin(ladel)eo remained in possession of the disputed 
])roperty up to tlie time of her ileatli, in 1864. In the meantime, both Kristo 
Mohiney and Khotter'Mohun died childless. 

f3023 Klietter Mohun, it is alleged, before his death, executed a will, which 
contains, among other provisions, a permission to his wife Bamasoondery to 
adopt. But tho adoption of the plaintiff, in pursuance of this allegetl permission, 
as admitted in the plaint, did not take jdace until 1876. Bindadebee, who died 
in October 1864, left all her properties, including those now in dispute, to her 
brother Issur Chunder. Tlie defendant Oocool, who is the brother of Issur 
Chunder, lias succeeded to them after the deatli of Issur. Thus, under the 
will of Bindadebee, the properties in dispute have remained in the possession of 
Issur and Gocool, successively, from October 1864, when Bindadebee died. 
The plaintiff, it is said, as stated before, was adopted in August 1876, and he 
claims all tliese properties as the heir of Parbutty. 

Various questions have been raised by the defendant, but the issue which 
we have now to determine is this ;—Assuming that the plaintiff is the lawfully 
adopted son of Khetter Mohun, is he the legal heir to Parbutty'? 

If tho plaintiff’s adoption had taken place lieforo the death of Bindadebee, 
there can he little doubt that, upon tlie facts stated above, ho would have been 
tho legal lioii’ to Parbutty. But tfie question which we have to determine in 
this case is, whether, he having not been adopted at the time when the 
succession to Parbutty’s estate opened out on Bindadebee's death, his 
subsequent adoiitioii would confer upon him any right as legal heir of Parbutty 
to claim these [irojierties from tho hands of a person, who, with his predecessor 
in title, had reni,lined in possession of them for nearly twelve years before the 
institution of the suit, and is still in possession. 

In the year 1864, when Bindadebee died, the properties in dispute must 
have devolved on some person or persons, because there can be no property 
without an owner. The jilaintiff was not then in existence as the adopted son 
of Khetter Molum. To whom tlien did they pass ? Putting the will of 
Bindadebee on one side, because h'v the purpose of this issue it is not disputed 
by the defendant tliat it must be assumed that it did not operate to create any 
valid title in liis favour, the ovvnorship of these properties must have vested 
either in some person who [SOS] was under the Hindu law the reversionary 
heir to Parbutty after tho death of Bindadebee, or in the Government, if no 
such person vv'as in existence. 

The contention of the plaintiff' that, on the death of Bindadebee, his 
adootive mother heoame entitled to hold these propeities as the trustee of tho 
future adopted son, is not, I think, sound. No texts in the Hindu law have 
been cited in support of it, and so far as the authority of decided cases goes, 
tho question seem-s to have been settled conclusively against any such view. 

In the. JBase of Bamundoss Mookerjee v. Mussamut Tarinee (7 Moore's 
■I. A., 169), a Hindu widow, having authority to adopt, brought a suit in her 
character as widow, to recover possession of her husband’s share of the family 
property. She was met with the objection, that the suit brought in her^ 

». t 
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capacity as widow was badly franaed, because possessing an authority to adopt, 
she could only sue on behalf of her future adopted son. This objection was 
overruled, and it was held, “ that the iifere fact of there bdlng authority given 
by her husband to adopt a son, did not, before an adoption had actually taken 
place, supersede and destroy her personal right as widow to sue.” The point 
seems to have been more directly decided in two other cases, Dukhina Dossao 
V. Mash Behart’c Mojoomdar (6 W. H., and Gohitui Chandra Siiniia 

Mozoomdar V. Anand Mohan Burma Mozoumdar (2 B. L. It., A. CJ., .’llll) On 
the death of Bindadebee, therefore, the plaintiff’s adoptive inotlioi- could not 
claim to hold possession of the properties in dispute in trust tor tlie future 
adopted son. The ownership in them must have vested then oither in souio 
person whose name has not been disclosed in this ease, and who was tlio 
reversionary heir to Parbutty after the ileath of Bindadebee, or in tlio Govern¬ 
ment, if no sucli person was in existence. 

This being so, the plaintiff cannot succeed in this case, unless he can 
establish that, on his adoption, the ownership of those properties was ilovcstod 
from the person wlio had succeeded to them upon tlic doatli of Bindaileheo, 
and vested in liimself. If this pioposition could he established, it would load 
[304j in many cases to very mischievous and inc mvoriient results. Tiioro i.s 
no limitation of time within which a Hindu widow is hound to exercise the 
right of adoption, and there might be cases not of untroiiuent ficcurronco, in 
whicii persons rightfully succeeding to properties as heirs niiglil, after a lonj^ 
lapse of time, he suddenly called upon to relinquish their possession in favour 
of a person adopted into the family of the last owner many many years after 
the death of the latter. A proposition so startling as this is oiiglit to he 
established by tlie clearest possible authority. 

No text Irom the Hindu law has been cited in its sujijiort. tin the other 
hand, tlio definition of ‘heritage, ’ as given in the Dayabliiiga, jiaragraphs 4 and 
5 of chap. I, tends to load to the opposite conclusion. Those paragraiihs arc 
to the following effect: — 

“ The term ‘ heritage,’by derivation, .signifies what is given. Howovor, 
the use of the verb (da) is here secondary or metaphorical: since the same 
conseiiuenco is produced, --namely, that of constituting another’s property 
after antmllin.g the previous right of a person who is dead or gone into retir«- 
raent or the like. But there is no abdication of the deceased, and the rest in 
regard to the goods. Therefore, the word ’ heritage’ is used to signif.v wealth 
in which property dependent on relation to tho former owner arises on the 
demise of that owner.” When a person, therefore, succeeds to a property by 
right of inheritance under tho Hindu law, in the language of tlie Hayahhiiga, 
this consequence is produced,—namely, that of constituting auothoi‘’s propertj 
after annulling tho previous right of a person who is dead or gone into retire¬ 
ment or the like. His right is, therefore, absolute, and curries with il> all the 
natural incidents of ownership, unless otherwise controlled by any other 
express provision of the law. In the case of succession by females, we know 
there are such express provisions relating to the right of transfer by sale, gift, Ac. 
But I am aware of no authority in Hindu law-books which supports tho 
proposition that this right of ownership is subject to be destroyed by a ixirson 
being brought into existence subsequently, a person who, if lf« had been in 
existence at the time when the succession opened out, would have been a 
C3033 preferable heir. This is opposed to natural justice and all principles of 
.Jihe Hindu law. 
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In the Full Bench case ol Kalidas Das v. Krishna Chandra Doss (2 B. L. R., 
F. B., 103). Sir Barnes PeagoC'K takes the same view of the law. The 
question in that (Sase was, whether ‘the estate of a deceased person, which 
becatne veHt(<l in his nephew, his son ha\inf‘ been excluded from inheritance 
on the ground of congenital blindness, could be devested in favour of the blind 
man’s son horn after tlie succession «f the nephew. “ There is no case of which 
I am aware, ” sa> s Sir BarNKS Beacoc’K (page 110), “in which, according to the 
Hindu law as adininisten'd in Bengal, a male who takes bv desjcont takes any¬ 
thing loss than a. full and absolute estate subject to charges for maintenance, 
Aic., or to show that he is not at liberty to alienate that estate by gift or sale. 
The cases of widows, and sons adopted after the deaths of their adoptive 
fathers, were referred to in the course of argument, to show that an estate, 
loss than a full and ahsoliite estate, may be taken by inheritance, and that an 
estate vested by doscsent may he flevosted. But those cases are not analogous. 
The case of a widow succeeding to the estate of her husiiand ujion his dying 
without issue, and the ciise of other females, dofiend upon particular texts. 
Baudhavana, after premising a woman is entitled, ]iroceods ‘ not to the heri¬ 
tage : for lernales and persons deficient in an organ of sense or member are 
deemed incorniietent to inherit. ’ The oonstruetion of this passage, ' a woman 
is not entitled to the heritagi*,' is, that the succession of the widow and certain 
others, (viz., the daugliter, the motlior, and the iiaterna! grandmother) takes 
effect under express texts without any contradiction to this maxim- - Dayahhaga, 
chap. XI, sec. (i, verse 11. The case of a widow adopting a son after 
her hu-ili iiid's ileatli. and thereby devesting the estate which she took upon 
the death of lier husliand without issue, is cue in which only her own estate 
is devested. Tliere is no case in which an estate vested in a male heir b> 
inhovitaneo can lie devested liy the adoption of a son by a widow after her hus¬ 
band's death, and the case of a widow devesting her own estate by the adoption 
of [306] a son is not one from which inferences can lie drawn by analogy 
as to tlie devesting of an estate once vested in a male heir by inheritance. ” 
The oliservations of the Judicial Committoe of the Privy Council in licnn 
Kishou‘ .Ir/iiui V Miissaiiml Bhoohnii Moijar Dahia (10 Moore's I. 279) and 
in 2 Vj(’ Colli dor lO' Madura v. Moottoo llnniahnqn Sathuputhij (2 Moore’s I. A., 
397), lend ei.)i)f.iileialile siqiport to this conclusion. 

The f.ieis in tlie ease of Jlani- Kishore Acharj v. iJhuohiin Moyer Dehia 
(kO Moore’s I. .\., 279) are briefly these;—One Gour Kishore died, leaving him 
surviving liis widow, Cluindrahullee, and an infant son, Bhowanee Kishore. He, 
before liis dealh, exeeid.ed an annmnti-palro, giving authority to tlio widow to 
adopt a sou, in i- ise Bliowanoe Kishore died childless. After liis death, Bhowa¬ 
nee Kisliore t.iiceet'dod to his jiroporty, and died childless after having married 
Bboobun IMoyee. Clmiidrabulloe after Bhowanee Kishore’s death adopted Ram 
Kishore. The question that had to be determined in the case was, whether 
Ram Kishore wus cutil.led to take possession of the properties left by Bhowanee 
Kishore by evieding Bhoobun Movee. “The question is,” their Lordships 
observe in page 311, “whether the estate of his son being unlimited, 
and tliat son having married and left a widow his heir, and that heir 
having acquired a vested estate in her husband’s property as widow', a 
new heir can bo substituted b> adoption w’ho is to defeat that estate and take 
as an adopted son what a legitimate son of Gour Kishore would not have 
taken. This leenis contrary to all reason and to all the principles of Hindu 
law, as far as we can collect them.” Again, further on they say : “ If Bhowa¬ 
nee Kishore had died unmarried, his mother, Chundrabullee Debia, would 
have been his heir, and the question of adoption would have stood on» 
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quite tiifforont grounds. Py exorcising tl>e i)o\ver of ado]>tion, sho would 
have devested no estate but her own, and this would have brought the 
case within tlic ordinary rule; bu£ no case has l)eon'ljroduc‘ed, no decision 
has been cited from tho text-books, and no ))rinciplo has been stated to show 
that, by the mere gift of a power i>f adoption to a widow, tho estate of the 
heir of a deceased son vested in [307] jxjssession can l)e defeated and devested.” 
The ‘ ordinary rule ” referred to in this passage seoins to be, tliat in no case 
the estate of tho heir of a iloeeased ‘ person ' vested in juisscssion can ho 
defeated and devested ” in favour ol a subsetiuenl adojM.ed son, unless tlie adop¬ 
tion is etfectod by the direct agency of tho former or with liis or her express 
consent. 


In the other case. Collector of Mnflnni\. ISIttoiloo liidtuiimiju S(illiiip<Uli!/ 
(12 Moore’s I. .‘i!)7 , S.t'-, 1 H. Ij. Jt., I*. G., 1), I think tlie same mlo has 
boon enunciated. Tlie main question for decision in tliat case was, whetlier, in 
the Dravida country m the Madras Presitlonc>, a widow not authorised by her 
husband to atlopt nia;* adopt a son to him if autlioriscd 1)> tlie consent of his 
kinsmen. Having decided tins iioirit in favour ol the vahdit^ of sueli acloption, 
their fjordsliijis make the following observation roganling tho question : ‘‘ Who 
are tho kinsmen whose assent will suppK tho want ol positixe aiithm itv from 
the deceased husband In jiago tl 1 the> sa\ ; " Where the hushand's taiiiil;* 

is in tliu normal condition of a fiirulu fainilv, that is undivulud, that question is 
of comparatively easy solution. In such a case tho widow, uiuiorthe law of all 
the scliools which admit this disimted power of adojition, takes no mtcrost in 
lier husband’s share ol tlie joint estate, oxcojit a riglit to iiiaiiitenance. And 
tliough tlie father of the husband, if alive, might, as tlie head of the lainily and 
ttio natural guardian of tho widow, lie competent liy his sole as.sorih to authorise 
an adojition by her, yet, if there be no father, the consent of all the brothers, 
who ill default of adoption wouhl take the hushand's shave, would proliahly ho 
required, since it would ho unjust to allow tho widow to defeat tlioir interest liy 
introducing a new coparcener against their will.” In the case of sm,'COSBion 
by the widow to Ihe sejiaratc lirojiortv of her husband, the adoiition taking jilaee 
through her agonev, has, in accordance with the rule laid down above, the effect 
of devesting her estate. 


.Follow’ing this rule, this t'oiirt, in liohnulo y,iilli Jioi/ w Jlam Kamn/ 
Cho'wcihrt/ (‘24 W. K., 183), has held, that the sulHeqiient adoption by a witjow’ 
cannot atfoet the right of an alienee from her, tlie [308] aliotiatiori having 
taken place liefore the adoption. This case is e.xactl;, in point, atu! is a direct 
authority against the contention of tho plaintiff. 

The learned Counsel for the plaintiff, in tho course of argument, has relied 
upon the following observation of the .Judicial ComrmtLoe in the well-known 
case of Taqorc v. Tagore. This passage, w'hich is to lu‘ toiind in jiage 397 of 9 
Bengal Law Kejiorts, is to the following effect: .\s l.j the case ol adojitod 

children (so much relied upon during the argument) it is distingnisliahle, because 
of the peculiar law applicable to Lliai relation. Tho ffindii law recognizes an 
adopted child, whether adojited l)\ the lather himself in his lifetime, or bv the 
person to whom he has given tho power of adojition after his death, from 
amongst those of his class, as one to stand in the jilace of a child actually 
begotten by the fatlior. Jn contemplation of law such cliild is liegotton by the 
father who adopts him, or for and on behalf of whom he is adopted. Such 
child may ho provided for as a jierson whom the law recognizes as in existence 
at the death of the testator, or to whom, by way of exception, not by way ol 
rule, it gives tbe capacity of inheriting, or otherwise taking from the testator, 
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as if he had existed at the time of the testator’s death, having been actually 
begotten by him. Apart from this exceptional case, which serves to prove the 
rule, tlio law is plain that the donee tuusS be a person in existence, capable of 
taking at the time when the gift takes effect." Their Lordships make these 
observations in connection with the question, whether, by the Hindu law of 
gift, a gift made to a person not in existence at the time of such gift, is valid ; 
having, decided that it is not valid, they say that such gifts by the adopted 
father in favour of a future adopted son form an exception to the general rule, 
and the words “ as if iio'had existed at the time of tlie testator^s death having 
been actually begotten by him ’ do not refer to a case of collateral succession 
by an adopted son, but to his right of inheritance to his adoptive father’s estate. 

General observations of their Lordships of the Judicial Committee, 
similar to those quoted above, intide in the case of Sri Raghiinadhd v. Sri Brojo 
Kishorc (L. li., 3 1. A., 154), have also been pressed [309} upon our attention on 
behalf of the plaintiff. Tlie passage quoted, to be found at page 193 of 
the third volume of the Jjaw Reports, Indian Aj)peals, is as follows : “ Their 

Lordships have deemed it right to make these remarks, though not essential to 
the determination of the present appeal, because this doctrine of the power of a 
widow, not having lier husliand’s express permission to adopt a son to him, 
whicli before the decisions in the Itamuad cane, had not assumed very deiinite 
proportions, has obviously an important bearing upon the law of property in the 
Presidency of Madras. It may be the duty of a Court of Justice administering 
the Hindu law to consider the religious duty of adopting a .son as the essential 
foundation of the law of adoption and the effect of an adoption upon the 
devolution of proiiorty as a mere legal consequence. But it is impossible not to 
see that there are grave social objections to making the succession of property, 
and it may be in the case of collateral succession, as in the jiresont instance, 
the rights of parties in actual jjossossion, doiiondont on the caprice of a woman 
subject to all the pernicious inffuonces which interested advisers are too apt in 
India to exert over women possessed of or capable of exercising dominion over 
property." That “ the rights of parties m actual possession ’’ in this passage 
do not refer to any vested rights, will he apparent by referring to the particular 
facts of that case. Tlio projiorty in dispute in that case was not a joint family 
property, and the surviving members of tlio joint family unjustly took posses¬ 
sion of it, by o.xcluding the widow of the owner, who was entitled by the 
Mitttksliara Jaw to succeed to it. Therefore, ‘‘ the l iglits of parties in actual 
possession ’’ in that case wore not vested rights, but merely tlie reversionary 
rights to succeeil after the death of the widow. That such contingent rights 
are liable to l>e defeated by an adojition is not disputed for one moment. These 
observations, therefore, do not in any way support the contention put forward 
on behalf of the plaintiff'. 

As a last resort an argument based upon the particular provision in 
Parbutty’s will regarding the worship of certain family idols, has been pressed 
upon us in support of the plaintiff's right. It has been said that the defendant, 
being a stranger to the family, [3l0] is not competent to carry out the 
direction as to the worship of the family idols. The defendant is a Hindu and a 
relative of the family; and I am aware of no rule of law or custom which 
would render him incompetent to carry out the worship of the aforesaid idols as 
directedlin the will of Parbutty. Even if this contention were well founded, I do 
not see how it would help the plaintiff .in establishing his right to inherit to the 
estate of Parbatty, ho having not boon adopted when the widow of Parbutty 
died. 
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^ For those reasons I atn of opinion that this particular issue must be 
decided against the plaintiff. , ^ 

Pontifex, J.—1 quite concur in the judgment which has just been 
delivered by my learned colleague. As our decision is against the plaintiff on 
that issue, his suit must be dismissed as ^against Oocool and the Government. 
But as the principal defendant has not set up any right in himself, but.clniins 
to hold Parbutty’s property only for tlie true owner, I think the dismissal 
should he without costs. For the same reason J tliink thatGocooI should, out 
of the estate of I’arbutty in his iiands, ])ay the costs of the Government, whom 
I directed to be made defendants, and retain his own costs. The dismissal of 
tlio suit against Gocool will be witliout prejudice to the riglits (if any) of tlio 
Government in relation to Parbutty’s property. 

SnH disminseih 

Attorney for the Plaintiff : Mu. Lonlto. 

Attorneys for the Dofomlant Gocool Cbunder : Messrs, Sov and /'Vtrr. 

Attorney for the (iovernmont: The Government Solicitor, Mr. SiUKhrson. 


NOTES. 

[BSTATB ONCE VESTED CANNOT BE DEVESTED - 

I. ADOPTION BY WIDOW- 

(n) Tlio mnthor suocoediiig iiHlioir to hrr ^nn iiiiv\ adopt, although tho son had attained 
full coroinoiiiiil coiupetoncy by raarriagi-, investituro, otc. . -(1900) Bnni.. :i0(i. 

(/>) When tho inheritance passed to the widow as heir to the last male holder, his 
daiighter-in law, tho widow of a predeceased son oould not adopt although in 
IJoinhay tho daughter takes a full estate ;—(ISOfi) '1-i Hmn., .O.'il. 

(r) IMothor suecoeiling as heir to her son, the paternal grandmothor has im authority 
to adopt:—(1804) 19 Bom., 881. 

(d) Adoption by tho stop-mothiir when tho nilioritaiioo h.ad vested in the graiulniethor, 
invalid .—(1885) 12 Gal., 240 

II. ESTATE OF CO-WIDOWB— 

Adoption devests the estate as well of tho other widow-i who inherited the property 

as of the adopting widow ;—(1890) 18 Cal., 09. 

III. JOINT FAMILY— 

(rt) Where tho joint family reduoos to one male copareoiior. the j)ow(*r to adopt can be 
exorcised :—(1891) 18 Giil., 8Hf). 

(b) Where tho continuity of oxistonoo of a joint famili is liroiight about hy a posihurnous 
son being born after the death of tho last male holder, the widow of a jirodecoasod 
coparoener can make a valid adoption :—(15)01) 25) Bom.. 51. 

(c) Whore tho joint famil\ property passed to collateral heir of the la.st surviving male 
member, power to adopt cannot be exercised .—(1800) 14 Bom., 408. 

y. EFFECT OF FRAUD- 

A succeeded to the property of H ; subseiiueiitly, C, liis uncle’s widow, adopted D; 
the adaption might have taken place Is'fore the death of li had it not been for the 
fraud of C in suppressing the will of his uncle which gave authority to the widow. 
Held, that tho adopted sou could claim no share in the estate of B, even though 
there was fraud :—(1881) 7 Cal., 178. 

V. EFFECT OF ADOPTION OH PREYIOUSLY INHERITED E8TATES- 

Adoption of a boy after the vesting of inhoritaucc from his natural father, does not devest 

such estate:—(1896) 1. C. W. N., 121. 
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VI. ALIENATIONS— 

(a) A» to the elloet of adoption on the alionafion proviouBly made by the widow : — See 
(1H87) 11 Horn., r>09 ; 83 Bom., H«. 

{0} Kffci-t of remarriage on aliemitioii .—(1907) S C.L.J., 54‘2. 

(c) KSect of adoption and gift over under devise 8 C.W.N., 260.] 

[311] .APlMuLli.ATP: CIVJU 

Tk>‘. lOlh ^^(V■cll, /A7?. 

I'RKSKNT ■ 

Mu. .lnsTtrH Kkmt A.vi) Mil. Justice Ainslie. 


The Ranlv of ITincloostnn, China, and Japan, Ijirnitod.Plaintiffs 

iwrsns 

Slioroshilial.i Dahee and aimthor.Defondants. ' 

MorUjagt'—Ill'll. KVIT rf 1 —Si'rour. of mtiiwofforacloiiure. 

The provisions of s. S of Reg. .WIT of 180(5, I hat ji c'jpv of thomorlgagoe's applieatinn to 
foreclosure is to he -.ervi'd witli the.Iudge's pervvaiin.i referri-d to m that section, are imperative 
and not morely diri'ctorv. Where the eviileiiee fell short of |iri)of that a copy of such appli- 
Laitioii was served with the, ))..rw.tntia ol the .f inlg'-.--//(•/(/, tli it sueh f.iiliire of proof wms fatal 
to the plaintiff's suit to recover possession of the mortgaged premises afler the expiration of 
the >eiir of grace. 

When the plaintiffs, secuinl mortgagees who had foreclosed Ih ar mortgagor’s equity of 
ixidomption, sued for possessmii of the morl.g.igniT propertv , aiul .illeged that their mortgagor's 
oquity of redemption ha.d been (in illy foreclosed hv the first inortg.igee after due proceedings 
and expirv of the year of gr.ie.e without redemption, .md that thev wcie, therefori', entitled to 
absolute possession, and {tiled on the ground that iiotiee of foreclosure had not hc'eii dulv 
served, -Held, they wert' not entitled to a deeree .as niurtg.igees for possession, subject to their 
necoiinting to the mortgagors, lliat ir'ing relief dilTereiil from that prayed for in their plaint. 

Suit by mortgagoos to obtain absolute possession, after foreclosure, of two 
zainindarios. Turuf iibowani Cliuniand Nilain libowani Churn. These estates 
had, as the plaint alleged, foruierlv belonged to tlio defondants Hlioroshibala 
Deteo and Ileinendio Nath Mookhopadbya, wlio, liy a inortf'af'e in tlio English 
form, dated tlio Jtli of Sejitomhor lrt()3, mortgaged the estates to a person named 
Gobind Clmnder Son. The mortgage stijmlatod tliat tlie mortgage loan was 
to be repaid on tlie Jtb of September 186H. On the 29tb of December 1866, 
Gobind Cbunder Sen exeeuted a transfer, by way of mortgage in the English 
form, of his interest under the mortgage deed of the 4th of September 1863, to 
the plaintiff Rank. On an application by Gobind Cbunder Sen under the 
provisions of Reg. XVTI of 1806, the mort-[312]gage of the 4th September 
1863f was foreclosed on the 4th of December 1866. After the death of Gobind 
Cbunder Sen, his son, the defendant Nundo Lall Sen, on the 15th of April 
1868, brought a suit for possession of the disputed properties comprised under 
the mortgage of tHe 4th of September 1863, and obtained a decree in the Court 
below : but, on appeal, tliis decision was reversed by the High Court, on the 
ground that the suit was premature, and the whole of the proceedings, includ¬ 
ing the foreclosure in December 1866, were set aside. On the 12th of January, 

• Regular Appeal, No. 16r» of 187.5, against .a docree of .J. P. Grant, Esq., Otiieiating 
Judge of Killa Chittagong, dated the 9th ol April, 187.5. 
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1871, Nundo Lall Sen '^appiied under the Regulation for foreclosure of the 
mortgage of the 4th September 1863. • From the report of the serving peon it 
appeared tliat the notice had been served on the 25th of February 1871, by 
affixing a copy on the outer door of the house of the defendants Shoroshibala 
Debee and Hernendro Nath Mookhopadhya. The ser^-ing peon was subse¬ 
quently examined by interrogatories, hut there was nothing in the evidence to 
show that a copy of Nundo Lall Sen’s application for a foreclosure had been 
served as required by s. 8 of Reg. 'XVIl of 1806. Tlie. mortgagors, under the 
mortgage of the 4th of September 18(53, failed to deposit the money with 
interest due to Nundo Lall Son within the year of grace prescribed hy the 
Regulation, and the mortgage became foreclosed on the 26th of February 1872. 
The plaintiff Hank, on the 23rd of October 1870, applied to the Zilla Court to 
foreclose against the defendant Nundo Lall Sen the mortgage of the 29th of 
December 1866 from his father Clobind Chunder Sen, and the year of grace 
under those foreclosure proceedings expired on the 13th of September 1872, 
the mortgage-money not having been paid in the interim. The plaintiff Hank, 
therefore, brought this suit, alleging that the defendants Slioroshihala and 
Hernendro were in wrongful possession of the /arnindaries, their title to retain 
liOBsession being lost. The plaintiff Hank prayed that the Court would put 
them in pO.ssession of the property, their full title being established, and award 
them mesne profits for the time they had been wrongfully kept out of posses¬ 
sion, and grant them such other relief as they were entitled to. They stated 
that their cause of action accrued on tlie 13tli of September [313] 1872, the 
date of the foreclosure of the mortgage of tlie property hypotliecated. 

The defendants Shoroshibala Debee and Hernendro Nath Mookhopadhya 
pleaded, mtet aha, tliat the proceedings for the foreclofiure of the mortgage of 
tlie 4th of September 1863 were irregular and invalid, inasmuch as the notice 
of foreclosure had not been duly served upon them in accordance witli the 
Regulation. The case was tried hy the Officiating Judge, who was of opinion 
that tliere was no proof of the service of the mortgagees’ application for fore¬ 
closure of the mortgage of the 4 th of Septemlier 1863 on the defendants 
Shoroshibala Debee and Hernendro Nath Mookhopadhya, as required hy the 
Regulation, and that this defect was fatal to the plaintiff ’s suit, which was 
conHe(]uently dismissed. 

«i 

The plaintiff's appealed to the High Court. 

The .\dvocate-General, Off’g. (Mr. Paul) and Mr. Stokoe for tlie Appellants. 

Haboos I^ihnadkub Bonn and Nuht Chuiuier Sen for the Res|.)ondentR 
Shoroshibala Debee and Hernendro Nath Mookbopadhva. 

The defendant Nundo Lall Sen did not appear on the appeal. 

* 

The Advocate-General.— The service of the Judge's perwanna alone is 
sufficient. The Sheriff’s return, coupled with the evidence of the peon, suffi¬ 
ciently shows that, in fact, a copy of the application did in fact accompany the 
notice. Hernendro Nath was not examined to prove the contrary. The deci¬ 
sion in the case of Denonath Ganaouly v. Nursing Proshad Dass (14 H. L. R., 87), 
relied on hy the lower Court, proceeds upon a mistaken view taken hy the 
Court of the practice on the Original Side of the Court with regard to the 
service of notices of foreclosure. The learned Advocate-General said that he 
had an affidavit showing what the practice in this respect was, but he submitted 
that, at any rate, their Lordships would themselves, hy inquiry of their 
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own oitlcer, ascertain what really was the practice. Every presumption should 
be made in favour oh the regularity of service— Bex v. Inhabitants of 
(4 Ad. & Ell, 607). ' 

[314] Mr. Siolioe on the same side.—The provisions of the Eegulation are 
directory only—Maxwell’s Interpretation of Statutes, 330—-342; The Liverpool 
Borough Bank v. Turner (2 De G. F. & J., 502); Nowell v. Mayor of Worcester 
(23 L. J., Exch., 139) ; Read, v. Croft (6 Scott’s Cases, 770). There is no earlier 
decision to be found than that of Santee Bam Jana v. Modoo Mytee (20 W. E., 
363), to the effect that service of application is essential. In the case of 
Denonath Gangooly v. Nursing Proshad Doss (14 B. L. E., 87), the only autho¬ 
rity referred to by MauKBY, J., is Construction S. D. A., No. 644, which 
apparently has no bearing on the point. On this point tlie following cases and 
authorities were also cited: Naivah Futeh Alee Khan v. Amatoon IIossein 
Begum [S. D. A. (1858), 1775] ; Koonjoy Sntbhamn v. Sheopursun Singh [S. D. 
A. (1854), 281] ; A shootosh Deh v. Gonizar Beebce [S. D. A. (1854), 511]; Con¬ 
struction S. D. A., No. 6-30: Macpherson on Mortgages, 174,184, —6th ed.,212, 
219 : Field’s Eegulations, 376 ; Mahesh Chandra Seii v. Tarini (l B. L. E., 
F. B., 14); Saligrani Tmmreev. Beharee Mtsser [W. E., (1864), 36], and Eiisuf 
All Khan v. Azumtoonissa^[^. E. (1864), 49]. 

It has been held in cases of sales of patni taluks under Eeg. VIII of 1819, 
that the provisions regarding service of notice of sale are directory only, and 
not imperative— Sana Hebee v. Lall Chand Chowdhry (9 W. E., 242); Ram Sabuk 
Bose V. Kaminee. Dussee (14 B. L. E., 394); Petainhiir Panda v. Damoodur Das 
(24 W. E., 129); Gourex Lall Singh v. Joodhisteei Ilazra (I. L. E., 1 Cal, 359). 
If the foreclosure proceedings are ineifectual, the mortgagees are, at any rate, 
entitled to possession subject to the mortgagors’ right to redeem under the 
express terms of the mortgage deed— PraniuUh Chowdhry v. Barn Button Boy 
(4 W. E., P. C., 37 ; s.c., 8 Moore’s I. k., 323) ; Kheliit Chunder Ghosc v. 
Tarachurn Koondoo (6 W. E., 269); Denonath Gangooly v. Nursing Proshad Doss 
(14 B. L. E., 87); and Mankee Koe.r v. Slu’ikh Munnoo (14 B. L. E., 315). The 
Court can give that relief in this suit on the frame of the present issues ; see 
Act VIII of 1859, 8. 141 Hunooman Persaud Panday v. Musst, Bahooee 
Mnnraj [318] Koonwaree (6 Moore’s I. A., 393, at p. 411) ; S. M. Nistarini 
Dasi V. Makhan Lall Dutt (9 B.L.E., 11 at p. 29); Arbuihnot v. Betts (6 B.L.E., 
273) ; Gopalnarain Mozoomdar v. Muddomutt Guptce (14 B. L. E., 21, at 
p. ^43), and Gobind Chunder Mookerjee v. Dorgapersad Baboo (14 B. L. E., 
337). 

Baboo Nil Madhab Dose for the respondents Shoroshibala Debee and 
Hemendro Nath Mookhopadhya.—The mortgagor was entitled, under the 
Eegulation, to be furnished with a copy of the Judge’s perwanna, together with 
the notice of foreclosure. The evidence did not prove that this was sent. 
The procedure under s. 8 of the Eegulation is not merely directory, but has to 
be carried out as a condition precedent to foreclosure—Construction 8. D. A., 
No. '*644; Ibid. No. 630; Macpherson on Mortgages, 172—6th ed., 210; 
Santee Bam Jana v. Modoo Mytee (20 ‘W. E., 363) ; Denonath Gangooly v. 
Nursing Proshad Dass (14 B. L. E., 87). On the evidence, the Court cannot 
presume that the^opy of the application was served. The plaintiffs are not 
legal representatives of Govind Chunder Sen within the meaning of the Eegula¬ 
tion. The Bank not having itself foreclosed as against Shoroshibalh Debee 
and Hemendro Nath Mookhopadhya, cannot take advantage of the foreclosure 
of Nundo Lall Sen— Sarasihala Debi v. Nanda Lall Sen (5 B. L. E., 389). 

Mr, Stokoe in reply. 

Our. adv. vult. 


546 



SaoHosHll^ALA iitiBKti &c: fl877] l.L.l{. 2 Cal. 3ii 

. The following Jud^lhents were delivered 

J. (after stating the facts and the finding'of the Judge, con- 
titiitm};—The main point argued before us for the Bank, the plaintiffs appellants, 
was whether there had been a legal service upon the defendants. Section 8, Beg. 
XVII of 1806, pixjvides, “ that whenever .the receiver or holder of a deed of 
mortgage and conditional sale may be desirous of foreclosing the mortgage, and 
rendering the sale conclusive on the expiratioa of the stipulated period, or at 
any time subsequent before the sum lent is repaid, he 'shall, after demanding 
payment from the borrower, or his [316] representative, apply for that purpose 
by a written ])etition, to be presented by himself, or by one of the authorized 
vakeels of the Court, to the Judge of the zilla or city in which the mortgaged 
land or other property may be situated ; and that the Judge, on receiving such 
application, shall cause the mortgagor or his legal representative to be furnished, 
as soon as possible, with a copy of it, and shall at the same time notify to 
him, by a perwanna under his seal and official signature, that if he shall not 
redeem the property mortgaged in tlie manner provided for by the foregoing 
section within one year from the date of the notification, the mortgage will be 
finally foreclosed and the conditional sale will become conclusive.” Now in this 
case notice of foreclosure wffs sent by the Officiating Judge of Chittagong to 
the High Court on the Original Side on tlio 14th of February 1871. It is also 
clear that a copy of the applicant’s petition for foreclosure was forwarded with 
that notice. The notice was entrusted to a peon, by name Kishto Roy, for 
service. He made the following return ; “ The witliin-mentioned defendants 
could not be found. On Saturday, the 25th of February 1871, I affixed a copy 
of the notice on the outer door of the house No. 11, Button Sircar’s Ganlen 
Street, Jorasanko, the dwelling-house of the defendants." The return of the 
Sheriff was to the following effect: “ I do hereby certify and return that 1 have 
made diligent search after the within-named Sreemutty Shoroshibala Dobee and 
lleinondro Nath Mookerjoe, but they are not, nor is either of thorn, found. I 
did, therefore, on Saturday, the 25th day of February instant, affix copies of 
the written notice on the ’ outer door of the house No. 11, Button Sircar's 
Garden Street, in Calcutta, where the said Sreemutty Shoroshibala Hohee and 
Hemondro Nath Mookerjee are residing. Dated this 28th day of B’ebruary 1871.” 
Therefore, from the returns of the poada and the Sheriff it is clear that nocojiy 
of the application of the mortgagee was furnished to the mortgagors. (After 
reading the evidence of the peon Kishto Boy, his Lordship continued)This 
return of the peon and the Sheriffs answer, taken with tlio peon’s evidence, in 
my opinion, establish the fact that tlie notice was served on the mortgagors 
Shoroshibala and Hemendro Nath. 

[3173 We liave then to consider a furtlier question, -namely, whether the 
absence of the service of a copy of the written application for fonlosuro is 
fatal to the plaintiff’s claim to foreclose. It was contended by the learned 
counsel for the appellant, that the Court must presume that the peon did his 
duty; and that as the notice which was sent down by the Zilla Judge shows 
that a copy of the application accompanied that notice, the Court must presume 
that the peada did his duty, and that tlie mortgagors were also (urnisbed with 
a copy of the application to foreclose. It was further contended that the words 
of s. 8, so far as they relate to tlie duty of the Judge to furnish the mortgagors 
with a copy of the application for foreclosure, are directory and nob mandatory; 
and that the Court must, therefore, presume that a copy of the application to 
foreclose was duly furnished to the mortgagors. 

On the other hand, it was contended by the pleaders for the respondent 
t^at the present objection is not a technical one; and that it has been uniformly 
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held, both by the Sudder Court and this Court, that the procedure laid dovyn in 
8. 8, Beg. XVII of 1^06, must be strictly.followed. The pleader also refytjidto 
the decisions in the cases of Denonath Gangooly v. Nursing Proshad 
B. L. R., 87) and Santee Bam Jana v. Modoo Mytec (20 W. R., 363),lrai&re 
Markby, J., in a case in which singularly enough the same peada, KishtoBoy, 
was entrusted with the service of the* process, held that the procedure ^cording 
to the Regulation not having been strictly followed, the foreclosure could not be 
declared. I am clearly of opinion that it is absolutely necessary that the 
mortgagor should be furnished with a copy of the written application of the 
mortgagee to foreclose, for the Regulation enacts that a party who is desirous 
of foreclosing a mortgage shall apply to the Zilla or City Judge, and that the 
Judge, on receiving such application, shall cause the mortgagor or his legal 
representative to he-furnished, as soon as possible, with a copy of it, that is of 
the application, and shall at the same time notify to him, the mortgagor, by 
perwanna under his seal and ofiicial signature, that if he shall not redeem 
1318] the property mortgaged in the manner provided for by s. 7 within one 
year from tlie date of tlie notification, the mortgage will be finally foreclosed 
and the conditional sale will become conclusive. Now there may be a case in 
which there is more than one mortgage: and, tlierefore, it is very necessary that 
the mortgagor should he informed of the nature, and contents of the written 
application made by the mortgagee ; and the Regulation enacts that a mortgagee 
who is desirous of foreclosing a mortgage must carry oat the requirements of 
the law. Further, it is also necessary that the mortgagor should be precisely 
informed as t) the propu tv or jjroperties respecting which the mortgagee is 
desirous to foreclose. It is argued that, inasmuch as in the Court below, the 
written statements of the principal defendants Shoi'oshibala and Hemendro 
Nath did nob so much question tlie fact of a copy of tlie application having been 
furnished to tliain,as it did the fact of the service on them of tlie notice of fore¬ 
closure, if >ve can find that the notice was served, we ought, in the absence of 
any objection on the other side, either in the Court below or, as disclosed in 
the written statement, to bold that sinqile service of the notice, even if not 
accompanied b\ a copy of the application for foi'eclosure, is suiheient to meet 
the requirements of the law. Now it is true that the fifth issue raised in the 
Court below was, Has notice of foreclosure been served on the defendants in this 
suit ? and if the case bad boon tried on that issue alone, it might be that we 
should have come to a different decision as to the suMciency of the service. 
But it is very clear tliat, at the bearing of the suit, both parties went to trial 
on a modified issue. The plaintiff accepted the modification of tlie issue 
originally drawn, and both parties argued in the Court below with reference to 
the question whether it was necessary that a copy of the application for fore¬ 
closure should acoompanv tiie notice, and whether in fact such copy of the 
application did accompany the notice, and was furnished to the mortgagors. 
It was the duty of the plaintiffs, having accepted this modification of the issue, 
to prove that the mortgagors wore furnished with a copy of this application. 
No interrogatories were sent down to the peon who served the notice as to 
whether a copy of the application accompanied the notice, and was made 
£819] over by him to the mortgagors. The plaintiffs never attempted to prove 
that a copy of the application either accompanied the notice, or was furnished 
to the mortgagors. We bold that it is absolutely necessary that a copy of the 
application should be furnished to the mortgagors ; and as it is clear that such 
copy was not furnished, we must hold in this case that the claim of the plain¬ 
tiffs to foreclose as against Hemendro Nath and Shoroshibala must fail; and 
we agree with the Judge on that part of the case. 
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Then it is contended that, at all events, tiiis Court ought to declare that 
tfa^laintiifs are entitled to possession as against Hemendro Nath and Shoroshi- 
fain^.subject to the plaintiff's accounting for the usufruci, and leaving to the 
draslaants the right of redemption. 'With reference to this contention, we 
find that this was not the prayer of the plaintiffs in the Court below, nor was 
any such relief sought for in the plaint. • We, therefore, cannot pass any order 
with regard to the question of possession. 

It was further argued that, as against Nundo*Lall Sen, who has not 
appeared in this Court, the plaintiff's are, at all events, entitled to a decree; 
and that the Court lielow was wrong in making the plaintiff's pay tlie costs 
of Nnndo Lall Sen. We tliink, with reference to tlio judgment of the late 
Chief Justice Sir R1CH.4R1) Copcil (see 11 Ji. Ij. R., 311, note), that foreclosure 
should be declared as against Nundo Lall Sen, subject to the decree for 
reconveyance on repayment, whicli was made by this Court on appeal from the 
decision of MacI’HERSON. J., on tlie l‘2tli of May 1873, as therein directed. 
Wo do not think it right to award any costs ns against Nundo Lall Sen. 

The appeal of tlie plaintiffs is dismissed with costs. 

Ainslie, J. —The first (piestiun in this^ case is whotlior service of a copy of 
the application for foreclosure, together with the notice required by s. 8 of Keg. 
XVII of 1806, is absolutely essential. It was held by MaRKKV and Hikch, JJ., 
in Santen [3203 Jana v. Modoo Mytee (20 W. R., 363), tliat it was a condition 
precedent : and by Mahkuy and ^IlTTEK, JJ., in Dnionath Ganguoly v. Nursing 
Proshad Dass (14 R. L. R., 87), that it was absolutely necessary. It has been 
said in the latter case, the language used by Markry, J., shows that he did not 
then go quite so far as he did in the first case. He said that, “ if it he 
necessary to establish the service of a cojiy of the a])plication, it has not lieon 
done." From this the inference is drawn that there was some doubt in the 
mind of the learned Judge on the suhjoet. It seems to me that this was not so, 
for if the preceding jiassage of the judgment he read with the penultimate 
passage, it is jierfectly clear tlnit he lays down tliat, without service of a copy of 
the application for foreclosure, tliere can ho no foreclosure, and the same is 
broadly stated by Mr. Justice MfTTKR. The form of expression referred to 
probably resulted from the fact tliat, in that particular suit, it was neces¬ 
sary to dismiss tlie plaintiff's claim apart altogether from the question of duo 
service of notice. 

It has been argued that Reg. XVII of 1806 is a Regulation in relief of a 
mortgagor, whose title, hut for the liegulation, is absolutely at an end by the 
contract on the expiry of the time limited in the contract; and that the order 
prescribing service of a copy of the aiiplication is directory merely, and not 
essential for the purpose of the Regulation, suc)i purpose being simply to give 
due warning to the borrower that the lender intends to enfoi'co his rights. 

Under Reg. I of 1798 conditional sales were, undoubtedly, considered as 
binding contracts to be enforced according to their terms. But it seems to me 
that Reg. XVII of 1806, by barring the operation of the contract until the 
application for foreclosure, and for a year thereafter, has in effect changed their 
character—instead of being sales subject to a limited right of redemption, they 
have become contracts of security subject to be converted into absolute sales. 
This being now the nature of the transaction, we can only look upon fore¬ 
closure as a means of summarily terminating the rights of the mortgagors. It 
is, therefore, necessary for the Courts to hold that no part of the formalities 
C821 j prescribed by the Regulation is unessential. Two cases under the Patni 
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Begulation VIII of 1819 have been cited,—one, the ease of Bamsabuk Hose 
V. Kaminee Dossee (14 B. L. B„ 394), and the other, Oouree Lall Singh 
dhisteer Basra (I. L.*B., J Cal., 359), as ^ing analogous to the present cili^pt 
seems to me that neither of those cases are in point. In the first case, whio^^as 
before the Judicial Committee of the Privy Council, it was held that inasdiucH 
as actual seftrice of the notice had bean proved, actual service could not l)e 
defeated by a defect in the form of the return. And the second case rather went 
upon the particular words of the 14th section of the Begulation, and the sale 
there was held good, although it was admitted that the law had not been 
strictly complied with ; because it was said that there were no circumstances 
of prejudice, and that it was necessary for the purpose of setting aside the sale 
that, to use the language of the law, a “ sufficient plea ’’ should be made out; 
the Court held that the plea set forth was not sufficient. 

The second point to be considered is, whether the notice was actually 
served, and if so, whetlier it was accompanied by a copy of the application for 
foreclosure. 

(The learned Judge, after discussing the evidence, and finding it sufficient 
to prove the service of the notice, hut not of the copy of the application for 
foreclosure, proceeded ;) 

We are, therefore, thrown back on the recital in the notice issued from the 
Judge's Court, that a co])y of the application accompanied it, as the sole 
evidence in the case to establish the delivery of a copy of the application required 
by the Begulation ; and it has been strongly contended that we ought to 
presume that everything that Court ought to have done was done. 

In the case of Denonath (fajigwtln v. Nurning Proshad Doss (14 li. L. B., 87) 
MarKBY, J., distinctly refused to recognize tliis argument. It is said that he 
based his judgment on tlic jjractice of the Original Side of this Court; hut that 
in respect of raofussil processes, the practice till recently was not to mention a 
copy of the applicsition for foreclosure eitlicr in the Judge’s order directing service, 
or in [322] the Sheriff’s answer to it. It may be that the practice was as 
stated. But even if so, I think we ouglit not to rest the whole case of the 
plaintiffs on this presumption ; foreclosure being an act which puts an end to 
the right of the mortgagor, it must be carried out strictly in accordance with 
theJRegulation. It rests upon such notice as the law requires to be given, and 
it is eminently the duty of the mortgagee to see that everything is done in 
conformity with the law, and to secure proper and sufficient evidence to show 
that the notice has been served in due compliance with the requirements of the 
law, in case ho should he forced to come into Court to obtain a decree for 
possession in order to give full effect to the foreclosure. If this has not been 
done, he alone is to blame for it, and fnust take the consequences. 

It is further said that, although the plaintiff may not be entitled to 
foreclosure in this case, he is entitled as mortgagee to an order for immediate 
possession subject to accounting to the mortgagor. In the case of Sarasibala 
Dd)i V. Nanda Lall Sm (5 B. L. R., 389), a similar application was made, but the 
Court then declined to order possession to l)e given to the mortgagee on the 
ground that it was a distinct cause of action from that on which he had sued. 
It seems to me clear that we cannot in this suit make the order asked for from 
us. This is a suit brought on the allegation that a mortgage formerly subsisting 
had been terminated in consequence of the service of notice of foreclosure and 
the expiry of the year of grace. The plaintiff came into Court suing as actual 
owner of this property. What he now asks for is a right which can only be 
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exOToised by one who is a Mortgagee, and not the actual owner of the property. 
IJi# position is iltogether changed ; tljat which gives a cause of action in one 
caifi^' floes not necessarily do so in the other. I, therefore, think we ought to' 
refose the application. To prevent any difficulties hereafter in any further 
litigation which may take place in respect of this mortgage, 1 think that 
there should be a distinct declaration* that Ntindo Lall’s inCferest in the 
property under mortgage to his father is foreclosed, subject of course to such 
[3333 conditions as may be imposed on that foreclosure by the decree made in 
the suit of the plaintiff against him disposed of in this Court on the 12th of 
May 1873. 

1, therefore, concur in tlie order made by my learned colleague. 

Appeal dismissed. 


NOTES. 

[ As to the iniporativo charaotor of the fornjiilitica as to untico, soo 14 (3.il., 360 I*. C.: 14 
1. A. 30.] 
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APPELLATE CIVIL. 

The, 14th September, 

Present; 

8ir Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 


Ahmed Mahomed Pattel.Defendant 

versus 

Adjein Dooply and another.Plaintiffs. ’ 


Limitation—ict IX of lH71, sch. II, cl. lUi Specijic 
performance — Trust — Laches. 

Ill 1860 certain shares in a company then formed were allotted to .S', on the understand¬ 
ing, as the plaintiff.i alleged, that 120 of such shares should, on the amount thereof being 
paid to S, be transferred to, and registered in the biKiks of the company in the names of the 
plaintiffs. In 1862 the plaintiffs completed the payiiicut to S in respect of the shares, and 
during bis lifetime received dividends in respect of the said shares. 6' died in 1870, leaving 
a will, probate of which was granted to the defendant as his executor. In a suit brought by the 
plaintiffs after demand of the shares from the defendant, and refusal by him to deliver them, 
to compel the defendant to transfer the shares to the plaintiffs and register the same in their 
names, the plaintiffs* case was that the shares had been held in trust for them, and that, 
consequently, their suit was not barred by lapse of time. lleM that the transaotiori between 
S and the plaintiffs did not amount to “ a trust for any specific purpose ’’ within the meaning 
of s. 10 of the Limitation Act, or to a trust at all, but to an agreement of which the plain¬ 
tiffs were entitled to specific performance ; and the limitation applicable was that provided 
by cl. 113 of sch. II, Act IX 1871, and, therefore, the suit was not barred. Nor were the 
plaintiffs di.sentitled to relief by reason of any laches or delay in bringing the suit. 

Suit to obtain delivery of certain uhares in the Rangoon Iron Bazaar 
Company. The plaintiffs stated that, in 1860, one [324] J. H. Fowler was 
possessed of certain immoveable property in Rangoon, known as the Rangoon 
Iron Bazaar, and be agreed with certain other persons to form a limited com¬ 
pany to carry on the business of a bazaar, he himself to have one-fourth 

* Regular Appeal, No. 170 of 1875, against a decree of C. J. Vyilkinson, Blsq., Recorder 
of Rangoon, dated the lith of May 1875. 
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of the total number of shares. The second paragraph of the plaintiffs’ written 
statement was as fpllows :—“ That as^ the remaining three-fourths of the 
proposed company was to he mortgaged to the said J. H. Fowler, and as 
it was necessary to have seven i)er8ons to form the company, it was arranged 
to associate six persons only with J. H. Fowler in forming the company, 
each of the ^aid persons holding a number of shares intrust for a number of 
persons, to whom, on the liquidation of the mortgage in favour of J. H. Fowler, 
and on payment by them of the value of their shares, the shares 
would be transferred and registered in their names.” The company was 
started witli the issue of 4,()00 shares of Rs. 25 each, of which one Ehrahim 
Isrnailjee Seedat took 1,000. The plaintiffs further alleged that the interest 
of the said Ehrahim Isrnailjee Seedat in the 1,000 shares taken by liim did 
not exceed 160 shares, the rest being held by him in trust, among others, 
for the plaintiffs, for whom ho held 120 shares, which it was agreed 
should remain in liis name until the full value of tlxem should be 
paid to him by the plaintiffs and until the mortgage to J. H. Fowler 
should be liriuidatod, when the 120 shares would be transferred to the plaintiffs 
and registered in their names ; that the plaintiffs, partly in 1861, and partly in 
1862, duly paid the said Ebrahim Isrnailjee Seedat for the sairl sliares, and the 
mortgage to J. H. Fowler had been paid off ; but the said Ebrahim Isrnailjee 
Seedat did not transfer the said shares to them ; that the plaintiffs had some¬ 
times received from Seedat dividends on the said shares : that Seedat died 
in June 1870, leaving a will, probate of which was shortly afterwards granted 
to the defendant as the executor named in the said will ; that the plaintiffs, 
accordingly, after making a demand for the said shares, brought this suit to 
compel the defendant, as the representative of the estate of Seedat, to transfer 
to them the said 120 shares, and to have the said shares registered in the 
plaintiffs' names in the books of tlie company. They also sued for Rs. 435 
as their shares of the r323] dividends on the shares, which had been recovered 
by the defendant in a suit brought by him against the company. The plaint 
was filed on the 11th Deoeinbor 1874. The defence was that the shares were 
a portion of the estate of the said Beedat; that he had not held them in trust 
for the plaintiff's or other persons, but for himself; and that the plaintiffs 
were not entitled to any portion of the said shares or the dividends thereon. 
At the trial an objection was raised, that the suit was barred by limitation. 
The Recorder of Rangoon, Mr. Wilkinsou, found that the plaintiffs’ case was 
msi^e out, and held with reference to an issue as to limitation taken at the 
trial, that the defendant held the shares as a trustee for the plaintiffs, and that 
the suit was not barred by limitation. He, accordingly, gave a decree for the 
plaintiff's The defendant appealed from his decision to the High Court. 

The grounds of appeal were that the shares were not held by the defendant 
in trust for the plaintiffs; that the claim was barred by limitation ; and that 
even if it was not barred by limitation, the plaintiff's, by their laches, had 

disentitled themselves to any i-elief. 

* 

Mr. Ingram for the .Appellant. 

Mr. Evans and Mr. Sheill for the Respondents. 

The Jadtfmdllt of the Court was delivered by 

Qartht CJ. (who, after finding on the facts in favour of the plaintiffs, 
continued):—^It is now further contended that, assuming the plaintiffs are 
entitled to the shares, their present claim is barred by litnitation. The 


562 



I.L.R. 2 Gal. 826 


ADJBIN DOOPLY (1876] 

plaintiffs (no doubt foreseeing this difficulty) have attempted to guard against 
it in their plaint by stating that the shares were held for them by Seedat in 
trust; and we observe that the leameS Becorder has scT dealt with the case, * 
and has considered that, upon this ground, the suit is not barred by limitation. 

We feel great difficulty in adopting this view ; and even if w» could look 
at the transaction in the light of a trust, we do not see that there would be 
any answer to the plea of limitation. 

C3263 If the facts proved by the plaintiffs gave rise to any trust, it would 
clearly not be “ an express trust,” or, in other words, “ a trust for any specific 
purpose,” within the meaning of s. 10 of the Limitation Act. It could only 
be one of those implied trusts, which result from particular relations existing 
between parties not created for any specific purpose, or by any express declara¬ 
tion of, or conveyance to, the persons who undertake the trust—see the notes 
to s. 2 of Act XIV of 1859, and authorities there cited (Thomson on Limitation, 
Ist ed., pp. 233—237). 

The transaction in this case as described by the plaintiff himself in his 
evidence is simply a contract, and nothing more. It was agreed, he says, 
between Seedat and the plaintiffs, that the plaintiffs should take 120 of the 
1,000 shares, which were allotted to Seedat; and that when the plaintiffs paid 
for those shares, Seedat should transfer them into the plaintiff’s names. The 
plaintiffs then paid Seedat for the shares within a reasonable time, and Seedat 
was bound to transfer them, and the breach of his agreement to do so would 
clearly have been good ground for an action for damages in England in a Court 
of law. 

But the plaintiffs had another remedy against Seedat, and that is the one 
which they seek to enforce in this suit,—vi>!., to compel him specifically to 
perform his contract by transferring the shares, and there is no difficulty in 
the plaintiffs’ way as regards limitation, because by clause 113 of the 2nd 
schedule of the Limitation Act, the three years' limitation does not begin to 
run till “ the plaintiff has notice that his right is denied.” 

The plaintiffs’ right in this case, so far as appears, never was denied until 
immediately before the suit was brought. Indeed, so far as Seedat was con¬ 
cerned, he constantly and invariably admitted it; so that the Statute of 
Limitation is really no bar. 

But then the defendant says, that, in order to entitle the plaintiffs to a 
specific performance of this contract, they should, according to A well-known 
rule in equity, have come to the Court as early as they reasonably could. But 
this is one of that well-known class of cases where one party to a contract 
[827] has been allowed for years by the other party to enjoy all the beneficial 
interest which the contract could confer, but without being clothed with the 
title which would perfect his legal rights—as for instance, where a lessee under 
an agreement for a lease has enjoyed the property for years, as completely as 
if the lease had actually been granted. Under the circumstances if the 
intended lessor were to refuse the tenant his lease, or any of the benefits which 
he had a right to enjoy under it, the tenant might always come into a Court 
of equity, and compel the landlord to grant the lease. [See per Lord Bedesdale 
in Crofton v. Orm&hy (2 Sch. & Lef., 683, at p. 604), Clarke v. Moore 
(1 Jon. & Lat., 723), Ridgway v. Wharton (6 H, L. C., 238, at p. 292), per 
Lord St. Leonards, and other cases, cited in Fry on Specific Performance of 
Contracts, 322.] 
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« In the same way here, the plaintitfs have, from the time when they paid 
for these siiares, enjoyed the beneficial interest in them ; and they never had 
^occasion to insist hpon their legal title to the shares being completed by 
transfer, until their title to them was denied hy the defendant. 

VVe, therefore, consider that, in the result the decision of the learned 
Recorder was perfectly just, and we, accordingly, dismiss this appeal with costs. 

Appeal dismissed. 


NOTES. 

[Buo (’liinnntavihi v. ‘CInnnana Hounder, (IBM) 19 Mad. 891.] 


[ 2 Cal. 827 ] 

PRIVY COUNCIL. 

The. 24th, 25th and 28th Novemlter, 187(i. 
Present: 

Sir .1. \V. CoLViLE, Sir B. Peacock, Sir M. E. Smith 
AND Sir R. P. Collier. 


A hi dun n issa K hatoon.Defen d ant 

versus 

Amirunnissa Khatoon.Plaintiff, ’ 


[On Ajtpeal from the High Cimrt of Judicature, at B\nt William in Bengal.] 

I 41. A. 68] 


Res-judicata -Kxecntion jiroccedtngs— -Act VIII of 1869, .ss. J02, 10‘i,and 
208—Act XXIII of 1861, s. 11. 

The question which, under s. 11, Act XXllI of 18GJ, may be determined by a Court 
executing a decree, must Im between parties to the suit in which the decree was passed, and 
mpst relate to the execution of the decree. 

C828] A person who was nut on the record when the decree was made, does not constitute 
himself a party to the suit by applying for execution, and a question as to his legitimacy is, 
consequently, not one which the Court executing the decree is competent to entertain. A 
declaration by a Court in execution proceedings, that a person not a party to the suit apply¬ 
ing for execution is logitiniatu, since it is made without jurisdiction, cannot, under s. 2, Act 
VIII of 1859, be pleaded as a bar to a regular suit in which it is sought to establish the 
illegitimacy of the applicant. 

Sections 102 and 103 of Act Vlll of 1859 relate only to proceedings prior to decree, and 
not to proceedings in execution. * 

Section 208 of the same Act does not apply where the person seeking to execute is not a 
transferee from the original decree-holder either by assignment or operation of law. The 
section does not apply to cases where ihe right to an equitable interest in a decree is seriously 
contested ; and was not intended to enable a Court to try, on an application for execution, 
such an important question as the legitimacy of an heir. 

Since proceedings under s. 208, Aot Vlll of 1859, are, by s. 864 of the Act, not liable 
to appeal, a suit would, probably, lie to reverse an order passed therein. 

• [Confirming 20 W. R. 306.] 
i 
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This appeal was preferned from a decision of a Division Bench of the 
Calcutta High Court, Couch, C.J., and Glovek, J. (20 W, R., 305), dated the^ 
26th July 1873, adirming a decision of the Subordinate Judge of Dacca, dated « 
the 29th September 1871. 

The suit was brought to set aside certain proceedings taken by the 
defendant Ahidunnissa, in execution of a decree which she had obtained against 
the plaintiff Amiriinnissa, and for a declaration tliat a child named Wajed Ali, 
who had in those proceedings been declared to he the posthumous son of 
Abidunnissa’s husband Wahod Ali, was not. the son of Wahed Ali. The 
principal question fur determination was, whether sucli a suit could be main¬ 
tained. Both the lower Courts held that the suit might be maintained, and 
found as a fact that Wajed was not the son of Walied. 

The material facts of tlio case, and the nature of the previous proceetlings 
out of which it arose, are fully sot forth in their Lordsiiips’ judgment. 

Mr. Doj/w, who apijoared for tlio appellant .Ahidunnissa, contended 
that the question as to Wajed Ali’s legitimacy had boon [3291 tried and 
determined in the execution proceedings by a Court of comi>eteut jurisdic¬ 
tion, and could not, under tlie provisions of s. 2, Act Vlll of 1859. bo re¬ 
opened in the present suit. He cited tlie following cases: Soorjmmiiee Dai/fx 
V. Smidanutul Mohapatter (12 B. L. R., 304), Chotodhry Wahfd Ah v. 
MtissannU Jnmacc. (11 B. L. R., 149), Aya Si/ed AhiJool Ilnnsaht v. Lr.iuiinr. 
and Sfuuldcn (13 Moore’s I. A., 69), linghununfluH Ham v. Sumessar 
Panday (13 B. L. R., 489), and Ilnrrolal J)oss v. SoojawiU Ah (8 W. R., 197). 

Mr. Leith, Q.C., and Mr. 6'.IF. Andhoon for the Respondent wore not 
called upon. 

The Judgment of their Lordships was delivered Ijy 

Sir R. P. Collier.- -The facts necessary to the understanding of the 
question which arises in this appeal may he thus shortly stated : 

Wahed Ali brought a suit against his fatlier .Abdool Ali, to recover jras- 
sobsion of a considerable quantity of landed property, and it may bo enough 
for the present purpose to describe the subject of contention between tliein 
thus : The father had executed certain hihhanamalis in favour of his son, when 
that son was an infant; it was alleged on the part of the father that the son 
had, subsequently, executed certain ikrarnainahs, whereby lie divested himself 
of the benefit which he derived under the previous hibbanamahs. The Court 
of First Instance dismissed the suit of tlie son, with the exception of that part 
which related to some property which ho derived from his mother, and about 
which no question arose. Upon that, Wahed appealed to the High Court. 
Pending the appeal, Wahed died : and thereupon the High Court, as it appears 
to their Lordships under the powers given them by s. 103 '■ of .\ct VIII of 1859, 
substituted his widow Ahidunnissa for Wahed for the purpose of prosecuting tfie 
appeal. The appeal was prosecuted: the High Court found the ikrarnamahs to 
have been in valid, and reversed thedecisionof theCourt below. The Court observe 

• [Soc. 103 :—If any dispute arise an to who is the legal 
Prooeoding iu case of representative of a deceased plaintiff, it shall be compoteiit to 
dispute as to who is the the Court either to stay the suit until the fact has been duly 
legal representative of a determined in another suit, or to decide at or before the hearing 
deceased plaintiff. of the suit who shall be admitted to be such legal representative 

for the purpose of prosecuting the suit.] 
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that, since CSSOj the death of Wahed, “ disputes have arisen, and litigation is 
* now pending, concerning his proper legal representative; and for the purpose 
of prosecuting thiscappeal we have admitted his widow Mussamut Abidunnissa 
Khatoon to be his legal representative.” At the conclusion of the judgment 
they thus express theiuselves; " The decree of the Court below is reversed with 
costs. Confining ourselves to the. matters in issue in the present suit, our 
decree will proceed on' the basis of the validity of the three deeds of gift, and 
the invalidity of the later documents. We shall declare that Moulvi Wahed 
AH was in his lifetime, and that tBose who are now by law his heirs and 
representatives are, entitled to a decree for setting aside the documents relied 
upon by the respondents, ancbfor the recovery of the property sued for.” It is 
to be observed that the decree drawn up in pursuance of this judgment does not 
conform to that portion of the judgment in which it is said that the represen¬ 
tatives of Wahed are entitled to a decree for the recovery of the property sued 
for. The decree is in these terras :—“ It is declared that the several ikrar- 
namahs and miras pottahs, dated respectively the 29th Falgoon 1269, 16th 
Aughran 1263, 6tb Jeyt 1264, and the 15th Aughran 1263, were of no effect 
and void against Moulvi Wahed Ali in his lifetime, and are void against his 
lawful representatives. And it is further ordered and decreed that the 
defendants, resiK>ndents, who appeared in this appeal, do pay to the plaintiffs, 
appellants, the sum of Bs. 3,000.” So, in fact, all that could be executed 
under this decree is the order for costs, the rest of the decree being 
declaratory only. 

It has been argued, however, that the decree ought to be taken to be in 
conformity with the judgment. Their Lordships are by no means satisfied 
that this decree im^ovide cmanavit. If it were necessary, tiiey would be 
disposed to take it as it stands, and to declare that the rights of the parties 
were determined by it. But, in the view which they take of the case, it is not 
necessary to decide this point; and it may be assum^ for argument’s sake that 
the decree is in conformity with the latter words of the judgment which have 
been read. 

An appeal was preferred from this judgment to Her Majesty C880 in 
Council, and in 1875 the judgment was reversed (see 15 B. L. B., 67 ; S.C., L. B., 
2 In. App., 87). In the meantime, however, ponding the appeal, certain 
execution proceedings were taken. The widow Abidunnissa applied for exe- 
ciAion on behalf of herself, and also, in a different character, as guardian of 
an infant son, Wajed Ali, whom she alleged to have been bom to her husband 
after her husband’s death. The legitimacy of this child was disputed by 
Abdool Ali. Certain other parties also applied for execution, Messrs. Wise 
and Dunne ; but, as nothing appears to turn on the proceedings taken by them, 
no further mention will be made of them. 

The Judge of Dacca, before whom the case originally came, appears to 
have held that he bad no jurisdiction in a mere execution proceeding to deter¬ 
mine such a question as the legitimacy or the illegitimacy of Wajed Ali, the 
son whom the widow had put forward as being legitimately bora to Wahed, 
Unfortunately, we have not the original judgment of the Judge of Dacca before 
us. But we come to the conclusion that the Judge so decided, from the first 
order of the High Court on remand, and what proceeded from the Judge upon 
the remand. The High Court, in remanding the case, made these observations: 
“ Tbe lower Court has assigned no good reason whatever for not entertaining 
and disposing of the appHcation for execution made in this case, tinder 
ss. 102 and 103, and s. 208 of Act YIII of 1859, the case may, so far as anything 
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has been shown to us to'the contrary, be perfectly well disposed of without % 
separate regular suit.” And thereupon they remanded the case to be disposed 
of by the Judge of Dacca, and directed him to determine the qu^tion of the 
legitimacy of Wajed Ali. After a second remand, this question was heatd and 
decided by the Judge of Dacca, and decided against the widow, the Judge 
holding that Wajed Ali was suppositious.* Subsequently, on appeal, the same 
matter came before the Court; and two Judges of the ^ligh Court reversed the 
judgment of the Judge of Dacca, and Ijeld that Wajed Ali was the legitimate 
son of Wahed. They refer to the proceedings in this manner : They state: 

The question that is now before us is, [332] whether the person who goes by 
the name of Wajed Ali is or is not a posthumous son of the said Wahed 
Ali; and whether, therefore, one Abidunnissa, who is admittedly the guardian 
of Wajed Ali, if there is such a person in reality, is entitled to execute the said 
decree partly in her own right and partly as mother and guardian of the said 
Wajed Ali,”—and they decree,—‘ that Abidunnissa bo declared entitled to 
execute the whole of her decree against the judgment-debtor before us,”— 
that is, in her two capacities, partly for herself and partly in her new capacity 
of guardian of Wajed Ali. It appears to their Lordships, that she, in her 
character of guardian of Wajed Ali, became a new party in these proceedings, 
just to the same extent that Wajed Ali would have become himself, if, after ho 
had come of age, he had appeared by his attorney. 

Upon this, Abdool Ali having died, his widow Amirunnissa instituted the 
present suit for the purpose of setting aside the last judgment which has been 
referred to mainly upon two grounds : in the first place, that in an execution 
proceeding it was not competent to the Court to entertain such a question as 
the legitimacy of Wajed; and secondly, upon the merits. On the other hand, 
Abidunnissa contends that the suit is not maintainable, because the very 
question has been decided between the same parties in a previous suit by a 
Court of competent jurisdiction. In other words, she pleads res judicata, and 
she also joins issue upon the merits. 

As far as the merits are concerned, both Courts have found that Wajed 
was not the son of Wahed ; and the sole question before their Lordships is this, 
whether this question is res judicata or not. There is no doubt that, in the 
execution proceeding which has been referred to, the very same issue was tried 
between the same parties. The sole question is, whether the Court bad 
jurisdiction in such a proceeding to try it. • 

Some attempt was made to establish that Abdool had originally consented 
to the exercise of this jurisdiction, but their Lordships cannot assume this. 
The inference appears to them the other way. They have not the record 
of the first proceeding before the Judge of Dacca; but the Judge of Dacca 
decided that he had not jurisdiction to determine the question in that 
[388] suit. It appears to their Lordships that it ought not to be assumed 
that be would have come to that conclusion unless the objection had been 
raised; the assumption would be the other way. They cannot, therefore, assume 
consent even if consent would have given jurisdiction in such a case. 

The question, whether the jurisdiction existed or not, depends entirely 
upon the construction of certain sections in two Acts which have been referred 
to; the first being Act VIII of 1859, and the second. Act XXIII of 1861. The 
sections of the first Act relied upon by the Court in their first remand, are 
ss. 102,103, and 208. The first sections, 102 and 103, relate to the substitution, 
in the case of the death of a sole plaintiff or surviving plaintiff, of a legal repre¬ 
sentative of such plaintiff. The 102nd section refers to cases where there is 
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no dispute. Section 103 is the section which, as before observed, was acted upon 
in this case, when Abidunnissa was allowed to prosecute the suit, and is to 
this effect: “If a'ny dispute arise a^ to who is the legal representative of a 
deceased iilaintiff, it shall be competent to the Court either to stay the suit 
until the fact has been determined in another suit, or to decide at or before the 
hearing of the suit who shall be admitted to be such legal representative for the 
purpose of prosecuting the suit. ” Under the terms of this section, it not being 
decided by tlio Court tlvat Ahidunpissa was t\\e legal representative of her 
husband, she was adnAitted “ for the purpose of prosecuting the suit ” ; those 
being the very words used by tlie Court in their judgment. This section mani¬ 
festly cannot apply to the case of Wajod, because this section, which comes 
under the heading of “ lu'oceeding before judgment ”, has reference only to a 
state of things existing before the hearing of the sui"; or at the hearing of the 
suit; and before and at the hearing of the siiit there was no suggestion what¬ 
ever that Wajed had any interest whatever in it. 

Then we come to s. 208, which, undoubtedly, is a section relating to pro¬ 
ceedings tor execution, and after judgment and decree. It is to this effect:— 
“ If a decree shall ho transferred by assignment or by operation of law from the 
original docveo-holdor to any other person, application for the execution of the 
decree may be made by the person to whom it shall [334] have been .so trans¬ 
ferred, or his jdeader; and if the Court shall think proper to grant such applica¬ 
tion, the deciee may be executed in the same manner as if the application were 
made by the original decree-holder. ” It appears to their Lordships, in the first 
place, that, assuming Wajed-to have the interest asserted, the decree was not, 
in the terms of this section, transferred to him, either by assignment, which is 
not pretended, or by operation of law, from the original decree-holder. No 
incident had occurred on which the law could oi)erate to transfer any estate 
from his mother to him. There hiwl been no death ; there had been no devolu¬ 
tion ; there had been no succession. His mother retained what right she had ; 
that right w'as nob transferred to him : if he had a right, it was derived from his 
father ; it appears to their Lordships, therefore, that Vie is not a transferee of a 
decree within the terms of this section. 

Their Lordships have further to observe that they agree with the Chief 
.Justice in the view w'hich he expressed, -that this was not a section intended 
to apply to cases where a serious contest arose with respect to the rights of 
persons to an equitable interest in a decree. It was not intended to enable them 
to try an important question, such as the legitimacy or illegitimacy of an heir. 
They are further fortified in this view by the consideration that, under s. 364 of 
this Act, no apjR’al would lie from any judgment or decision given in a pro¬ 
ceeding under s. 208 ; it appears difficult to suppose that such an important 
question as this should he triable without appeal. Therefore, in their Lord- 
ships’ view, agreeing with that of tlie Chief .Justice, s. 208 does not apply. Even 
if it did apply, it would ajipoar to their Lordships that, inasmuch as proceedings 
under it are not subject to appeal, probably a suit would lie for the purpose 
of reversing an order made in pursuance of it. 

Act VIII then being disposed of, we next come to the second Act, Act 
XXIil of 1861. The solo section reliod upon has boon the 11th, which is in these 
terms : “ All questions regarding the amount of any mesne profits which, by 
the terms of the decree, may have been reserved for adjustment in the execution 
of the decree, or of any mesne profits or interest which may be payable in respect 
of the subject-matter of a suit, between the [S3S] date of the institution of the 
suit and execution of the decree, as well as questions relating to sums alleged to 
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have been paid in discharge or satisfaction of the decree, or ti)e like, and any 
other questions arising between the parties to the suit in which the decree was 
passed, and relating to the execution, of the decree, shj^ll be determined by 
order of the Court executing decree, and not by separate suits, and the order 
passed by the Court shall he open to appeal." Their Lordships quite accede 
to the view of the learned counsel for tlie appellant, tliat this section was 
intended to enable questions to he tried in execution cases which could not 
have l)een so tried before, and to provide, as might have been expected, an appeal 
from decisions in such trials; but the quSstion narrows .itself to this, whether 
the present case comes under these words ; “.\ny other questions arising betweetr 
the parties to the suit in which the decree was passed, and relating to the 
execution of the decrcje." There must bo two conditions to give the Court 
jurisdiction. The question must be between parties to the suit, and must relate 
to the execution of the decree. 

Their Lordships are of opinion that it would he straining the words of this 
section beyond any legitimate construction which could he jmt upon them, to 
apply them to tlie present case. In their judgment, Wajed .\li, appearing by 
his mother (and, as before observed, it would have been tlie same thing if ho had 
been of age and had appeared in the usual way by his attorney or mooktear), 
in no proper sense of the word was a party to this suit. No rights of Wajed 
.Mi were determined or considered in the suit. He was not on the record when 
judgment was given, nor when the decree w’as made. He subsequently applied 
for execution of the decree ; but it appears to their Dbrdships impossible to say 
that a person by merely applying for execution of the decree thereby constitutes 
himself a party to tlie suit. Their Lordships are, therefore, of o])inion that 
this section does not apply. 

Under these circumstances, their Lordships have come to the conclusion 
that the issue which has been referred to in the case was not rea jiuhcata by u 
competent Court in a competent proceeding : and for this reason tliev will 
humbly advise Her [336} Majesty to aflirm the judgment of the High Court 
and to dismiss this appeal with costs. 

. Appeal (hamimed. 

Agents for the Appellant; Messrs. Lawford and Waterhovse. 

Agent for the Respondent; Mr. T, h. W'lUon. 


NOTES. 

C PASTY TO SUIT—RES JUDICATA—BAR OF S. 244. C. P. C., 1882— 

1. All alleged transferee by merely applying for i-xecution of the decree does not constitute 
himself a party to the suit:—(1878) 3 Cal. .371. 

2. Kven where the allegation is that the decree had been purchased hetinmi and the 
party alleging herself to be the real purchaser was the applicant,—(1878) -S Cal. .371. 

.3. When the question is whether the property in dispute belongs to the judgment-debtor 
or to his estate or not, and that question is raised in a proceeding in execution between parties 
to the suit or their representatives, it mutt(*rs not on what grounds tin* objection is taken to 
the property being made the subjeot of execution and the question is one to be detennined in 
* execution and section 244 (C.P.C., 1882) bars u separate suit:—(1893) 1 1 %Iad. 399. 

See also (1890) 17 Cal. 711 P. B. 

4. Where the claim setup isaBseiA’icevatandar, regular suit barred :—(1894)19 Bom. 8S8. 
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6. When the plea of estoppel is available to a decree-holder, it is likewise available to 

the purohaser at the execution sale as his representative or as one claiming under him :— 
(1894) 18 Mad. 13. ^ 

€. Where aU the conditions prescribed by section 13 of the Code of Civil Procedure as 
necessary to bar the trial in a subsequent suit of an issue adjudicated upon in a previous suit 
exist, the fact that in the first suit the defendant was an execution creditor and in the second 
he is a purohaser at the execution sale makes no difference as to the second suit being barred 
by re$ judicata : —(1894) 18 Mad. 13. 

7. Order in execution of a decree, as to whether interest in decree passed by a deed 
(1878) 4 Cal. 209.] 


[2 Cal. 886] 

FULL BENCH. 

The 11th December, 1876, and22n(i February, 1877. * 

Pbesent : 

Sir Bichard Garth, Kt., Chief Justice, Mr. .Tusticf. Kemp, 

Mb. Justice Macphebson, Mr. Justice Markhv, and 
Mr. Justice Ainslib. 

Dhonessur Kooer.Decree-holder 

• versus 

Roy Gooder Sahoy..Tudgment-debtor.’^ 

Limitatiofi Act (IX of 1871), sched II, art. 167—Application for 
execution of decree — Suit. 

Per OarTH.C.J., and MARKHVand AINSLIE, JJ. (KEMl'and MaCPHERSON, JJ., dissent¬ 
ing).—The periods of liiiiitiUian prescribed in -ichod. II of Act IX of 1871 are to bo computed 
subject to the provision^ contained in the body of the Act. 

An application made on the 8th January 1875, to execute a decree, jthe last preceding 
application having been made on the 8th January 1872, wa.s held to be within the time 
allowed by art. 167, sched. II, Act IX of 1871. 

Per Curiam .— The word ‘ suit,’ as used in the Act, does not include ‘ applications.' 

On the 8th January 1872, Dhonessur Kooer applied for execution of a 
decree against Roy Gooder Sahoy, but took no further steps in the matter till 
the 8th January 1875, when she made a fresh application to execute the decree. 
Both the lower Courts held that this application was barred by the Limitation 
Act. The decree-holder appealed to the High Court when, in consequence of 
the opinion expressed by Jackson, J., in Banee [387] Kant Qhose v. Haran 
Kisto Qhose (24 W. R. 406) being in conflict with the opinion of McDoNELL, J., 
in the same case, and with the opinion of Birch and McDonell, JJ., in Baja 
Pramotka Nath Boy Bakadoor v. Watson (24 W. R. 303), Kemp and Birch, JJ., 
who heard the app«jal, referred the following questions for the opinion of a Full 
Bench :— 

1 , Whether the periods of limitation prescribed in Act IX of 1871, 
sched. II, division 3, are to be computed subject to the provisions contained 
in the body of the Act ? 

* Misodllaneoufl Special Appeal, No. 109 of 1876, ogaiost an order of E. Drummond, Esq., 
Judge of Zilla Sarun, dated the lUb February 1876, affirming an order of 8. W. DaOosta, 
Esq., Subordinate Judge of that district, dated the 28th of May 1875. 
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2. If the provisions W the Act apply to sohed. II, division 3, is the word 
snit' to 1)6 interpreted so as to oompre'iand ‘ applications ’ in execution of 
decree ? * • 

Baboo Bhoyruh Qhunder Banerjee (with him Baboo Bama Churn Banerjca) 
for the Appellant.—Section 13 of the Limitation Act provides that, “in donipiiting 
the period of limitation prescribed for any suit, the day on wiiieh the right to 
sue accrued shall be excluded.” It is submitted that an application for the 
execution of a decree is a suit within the meaning of that Section. 1 AlNSLiK, J. 
—This Court has ruled more than once tliatthe word ‘ suit ’ in a. 1, cl. (rtj, does 
not include applications.] Yes, that must bo admitted : see livhini Nuiufun 
Mittnr V. Bhogohan Chnnder Hoy (14 B. L. 11., 144, note) and Hugitoo Nath 
Dos>s V. Bhiromonce Pat Mokadehne (24 W. R., 20) : hut in Hnja Pnmiotho Nath 
Hoy V. Watson (24 W.R.,303), BlUOH and McDonell,.!.!., following the decision 
in Ilurrb Chiinder Roy Chowdhry v, Suoradhonve Drhia (B. L. K., Sup. Vol.. 9B5), 
held, that the word ‘ suit ’ in s. 14 of the Act does include ajjplications for the 
execution of decrees. In the case last cited, Peacock, C..1., says, with respect 
to proceedings in execution “ the word ‘ suit ’ does not necessarily mean an 

action.Any proceeding in a Court of justice to enforce a demand is a 

‘ suit ’: and this view was adopted by Stuaut, C.J., in c.ppoaition to the rest of 
tbe Court, in the recent case of Jnvan Singh v. Sarnami Singh (I. L. R., J All. 
97). Wherever a proceeding is not strictly a proceeding to enforce a demand, 
special provision seems to have been made [338] fop it. Thus s. 13 sjjeciully 
provides for certain applications, and s. 15, ex])lanation 2, enacts that a plain¬ 
tiff resisting an appeal presented, on the ground of want of jurisdiction, shall he 
deemed to be prosecuting a suit within the moaning of that section. The same 
larger sense appears to he attached to the word ‘ suit ’ in s. 7, whicli deals with 
the case of persons under legal disability. But, apart from the ajj|)licn.hility of 
s. 13 to proceedings in execution, it is submitted that the appellant’s application 
was made within the period allowed l)y art. 167 of the 2iul sched. The 
heading of tlie 3rd column, " tim'e when jjeriod liogins to run,” is somewhat 
ambiguous ; but the ambiguity is removed if for ‘ when ’ wo road ‘ from which ' or 
‘ from when.’ Tlie corresponding expi cssion in the body of the Act is ‘ from the 
time yi’hen see as. IB, 19, 20, 21 and 25. Had tho word ‘ from ’ boon used, tlie 
day on which the preceding aiiplication was made must have been excluded — 
Act I of 1868, 8. 3, cl. 2.* [GaKTH, C..T.—Unless the day he excluded, time 
would begin to run before tbe decree was passed.] Yes, instead of three years 
there would be only three years minus one day, and supposing the time 
specified in the 3rd column had been one day, tbe applicant would, in fact, 
have had no time at all. The Privy Council have held, on general principles, 
that the six months allowed for appeals to Her Majesty in Council must be 
reckoned exclusive of the day on which the decree appealed from was 
pronounced— In the matter of the Petition of Harnanoogra Narain (13 W. R., 
P. C.. 17). 

Baboo Kally Kissen Sein for the Respondent.—The 2nd sched. of Act IX 
of 1871 provides periods of limitation for suits, appeals, and applications ; and 
the heading of the 3rd column is tho same, whether suits or applications are 
referred to. In the case of suits, however, s. 13 expressly enacts that the day 
on which the cause of action arose shall be excluded. This would be wholly 
unnecessary if the word ‘ when ’ in the heading of the third column is to be 
read as ‘ time from when. ’ Throughout the Act the distinction between ‘ suits,’ 

•[Seo. 3, Cl. 2:—For the purpoee of excluding tho first in n aorias of days or any other 
period«of time, t shall be sufficient to use the word “ from.”] 
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‘ app6al»,’ and ‘ applications ’ is carefully marked, and t3393 the limitation of 
the provisions of s. 13 with respect to suits nomine shows that the Legisla* 
ture did not intend the section bo have the wide application now contended 
for. 


Baboo Bhoynib Ohunder Banerjee in reply. 

4 


Cur. adv. vuU. 


Garth, G.J. —The Judgment which I am about to pronounce is concurred 
in by Markby and AlNSLIB, JJ. 

1. We are of opinion that the periods of limitation prescribed in the 2nd 
sohed. of the Act of 1871 are to be computed subject to the provisions con¬ 
tained in the body of the Act. The sch^ules form a part of the Act and 
must be read together with it for all purposes of construction. 

2. We think that the word ‘ suits ’ in the Act of 1871 was not intended 
to include ‘ applications.’ In the Act of 1869 the word might have had a more 
extended meaning; but in the Act of 1871 a distinction seems to have been 
carefully drawn between ‘ suits,’ ' appeals,’ and ' applications ’; each of these 
subjects being separately dealt with, and in different divisions of the schedule. 

3. It appears to us, however, that, in the special appeal which is the 
subject of this reference, the Courts below were wrong in refusing the application 
of the decree-holder upon the ground that she was barred by lapse of time. It 
was obviously the intention of the Act to give the decree-holder three years, 
and not less than throe years, from the time of his former application, for the 
purpose of making a fresh one. And the only way of carrying out that intention, 
and putting a reasonable construction on the Act, is by excluding the day upon 
which tlie fortner application was made from the computation of the three 
years, it could hardly have been the intention of the Legislature that the 
three years' limitation sliould begin to run before the first application had been 
made: and yet tliis would be the necessary consequence of the construction 
which has been adopted by the Courts below. 

C340] It is perfectly true that the provisions of s. 13 do appear to give 
some colour to that construction ; and it is impossible to construe the words in 
question in either way without some apparent inconsistency ; but by reading 
the phrase at the head of the schedule, ‘ time when the period begins to run ’ as 
meaning ‘ time from which the period begins to run,’ we think we should be 
doing no real violence to the language of the Act, and that we should be, 
undoubtedly, carrying out the intention of the Legislature. 

In our opinion, therefore, the application was made by the decree-holder 
in due time: the judgments of both the lower Courts should be reversed ; and 
the case should be remitted to the Court of First Instance to be dealt with upon 
its merits. 

The appellant will be entitled to his^costs in this Court as well as in the 
Courts helow. 

Kemp, J. (Macphkrson, J., concuiring ).—We agree in thinking that an 
‘ application ’ is not a ‘ suit ’ within the meaning of the Limitation Act. But we 
are unable to say that we concur in the rest of the judgment just delivered. 
We think, nevertheless, that the result arrived at is probably in accordance with 
the real intention of the Legislature. 


NOTES. 

[This case was followed in V. K. Oujav v. V. p. Barve, (1878) 3 Bom., GTS.J 
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£341] PRIVY COUNCIL. 

2’he siSth, Si9th mid 80th November, liffb. 

Present: 

Sir J. W. Colvilb, Sib B. Peacock, Sir M. B. Smith and 
Sir R. P. Collier. 


Konwar Doorganath Roy.Plaintiff 

versus 

Ram Chunder Sen and others.Defendants. 


[On Appeal from the Iligh Court of Judicature at Fort William in Bengal,^ 

i 4 1. A. S2] 


Hindu law — Endowment—Powers of tihebait -■ Alienation — 

Notice to purchaser. 

A plaititiil who seeks to set aside an aliunatioii of lands on the ground that they arc 
dobutter, i c. , dedicated in perpetuity to support the worship of an idol, mu.st give strong and 
clear evidence of the endowmont. The mere fact that the routs of a particular mehal have 
been applied for a considerable period to the worship of an idol, is not sufllciont proof that the 
mehal is dobutter. 

The sJiebait, or manager, of a dobutter estate has authority whore the purposes of the 
endowment require it, to raise money by alienating a part of the estate, his position being 
analogous to that of a manager of an infant hnr iiiidei' the Hindu law. The ca.sos of Uiiimmum- 
persad Panday v. Miissaniut Babooee Munraj KcKinireree (6 Moore’s I. A., dUd) and Prosunno 
Kumari Debya v. Uolab Cliand Baboo (M R. L. R.. 150 ; s. c., L. U., ‘i Ind. Ap., 145) 
referred to and approved. 

The written conveyance of certain lands slated them to be dobutter, and to be alienated to 
raise money to repair the temple of the idol. In a suit to set aside the alienation, it appeared 
that, at the time of the transaction, the temple rci^uirod repairs, but that the vendor had not 
applied the whole of the purchase-money to that purpose. There being no avidciicc of anv 
collusion on the part of the purchaser, or that he was aware at the time of the purcha.so that 
the money was to be applied otherwise than the conveyance expressed, held, that the sale was 
valid. 

Even if it had appeared that the purchaser had notice that the whole of the purchase- 
money was not required fur the purposes of the endowment, but that pari of it was to be 
expended on other objects, an action would not lie to set aside the sale altogether, since the 
purchaser would be entitled to be reimbursed so much of the money as had l>een legitimately 
advanced. 

This was an appeal from two decrees of a Division Bench of the Calcutta 
High Court, dated the 21st April 4874, reversing a decree of the Officiating 
Subordinate Judge of Zillah Moorshedabad, dated the 6th January 187.3. 

[342] The suit in which these decrees were pronounced was brought by 
the appellant, Konwar Doorganath Roy, as plaintiff, to recover from the 
defendants, the respondents on the apiieal, khas possession of a mehal, named 
Gopeejan or Coalman, which the plaintiff contended was debutter, and belonged 
to him as shebait of an idol named Radha Mohun Thakoor, to whose worship 
it had been dedicated by his, the plaintiff’s, ancestor. Rajah Mahanund Roy, 
but which be alleged had been unlawfully alienated by his grandmother. Rani 
Rashmoni, to the persons from whom the defendant^ derived their title. 
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Rajah Mahanund Roy, by whom the plaintiff alleged that the idol had been 
endowed, died in the year 1805, leaving three sons, Ram Krishna, Joy Krishna, 
and Bijoy Krishni», who became entitled on his death to succeed to his pro¬ 
perty ia equal shaves. Ram Krishna died without issue, leaving a widow. Rani 
Bhagiruthi, as his heir. On the death of Joy Krishna and .his wife, without 
issue, his share passed to Bijoy Krishna, who thus became entitled to Vwb-thirds 
of the property which had belonged to his father. Rajah Mahanund. Bijoy 
Krishna died in 1832, without issue. Shortly before his death he executed an 
anumati patro, whereby he gave his widow. Rani Rashmoni, a life estate in the 
whole of his property, with authority to adopt a son. In pursuance of this 
power, Rani Rashmoni adopted Konwar Krishna Ghunder, who died without 
issue in 1843, leaving in bis tuin authority to his widow. Rani Prosunnomoyi, 
to make an adoption. Konwar Doorganath Boy, the present appellant,, was 
adopted by Prosunnomoyi. Rani Rashmoni died in 1870 having retained, up to 
the time of her deatii, the possession and management of Bijoy Krishna's 
estate. 

In the year 1834, proceedings were instituted against Rani Rashmoni by 
Rani Bhagiruthi, the widow of Ram Krishna, to recover her husband's one-third 
share of the lands, Sic., which lie had inherited from his father, orwhich Rash- 
uioni hatl taken ppssossioji. A final order was passed in tlieso proceedings in 
Doceinhor 1841, by which it was, among other things, directed that Bhagiruthi 
should receive from Rashmoni 120 out of the 360 bighas of “ the brammottar 
tarraf ofGopeejan.” 

Subsequently, in the year 1847, Rashmoni, on payment to [343] her of a 
sura of Rs. 1,900, executed a maurasi and mokurari patta of the remaining two- 
thirds share of Gopeejan, to two persons, named Ram Soondur Sen and Nimai 
Soondur Roy, at an annual rent of Rs. 325 ; and in the year 1849, by a deed of sale 
to one Soodha Krishna Sen, she permanently assigned over Rs. 300 annually 
out of the rent of Rs. 325 payable to her. The terms of tliese two instruments, 
in so far as they are material, will be found sot forth hereafter in their Lordships' 
judgment. 

In the year 1865, Rani Prosunnomoyi, representing herself as acting as 
guardian of Konwar Doorganath Roy, and as shebait of the idol Badha Moiiun 
Thakoor, sued to have the above mentioned instruments set aside; but it was 
held by the Suilder Court, affirming the decision of the Principal Sudder Ameen 
of M(joi’shedabad, that they could not he set aside while Rani Rashmoni lived. 

The pi'osent suit was brought in 1871, after the death of Rani Rashmoni, 
w'ith tho object of having the instruments executed by her in favour of Bam 
Soondur Sen and Nimai Soondur Roy, and of Soodha Krishna Sen, set aside ; 
and of reooveriu; the Gopeejan mehal, less the 120 bighas taken by Rani 
Bhagiruthi, under the order passed in Deeemljer 1841. 

The defendants, who wore the re^esentatives in title of the alienees, 
raised various pleas. They objected that the plaintiff was not legally adopted; 
that the suit was barred by limitation ; that the property was not in fact 
debutter ; and that the alienatious by Rashmoni had been made for just and 
necessary purposes. In the written statement of some of the defendants, the 
alienations were said to have been made in order to raise funds to pay the 
Government Revenue of other mehals. By others of the defendants, they were 
said to have been made for that purpose, and to pay for “repairing the temples 
of the idols." The Subordinate Judge decided in favour of the plaintiff on all 
the issues,' and gave him « decree for possession of the property claimed. Two 
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separate appeals against t|jia decision, on behalf of different defendants, were 
heard together by the High Court, who were of opinion that the proj>erty hod 
not been proved to be debutter, and lieid that the alienations were valid. Both 
C3443 api^eals were, accordingly, decreed against the plaintiff, who then brought 
the present api^eal to Her Majesty in Council. 

Mr. Leith, Q. 0.^and Mr. G. Williartlson for the Appellant. 

Mr. T. H. Ccncie, Q. C., and Mr. Joseph Graham for the Bospondents. 

The following cases were cited in the course of the ilrguniont:— Maharanee 
Shibessouree Dehia v. Mothooranath Acharjo (13 Moore’s I. A., 270) ; Juggut 
Mohinee Dossee v. Sopkheentonee Dossce (10 B. L. K., 11); S.C., 14 Moore’s 
I. A., 2B9; 17 W. B., 41) ; Prosunno Kiirnari Debi/a v. Golah Chand Bafwo (14 
B. L. B., 450 ; S.(;., L. B., 2 Ind. Ap., 145) ; Brojnsooiulery Debya v. Ranee 
Lachmee Konwaree. (15 B. L. B., 176, note; S.C., 20 W. B., 95) ; llunooman 
Pershad Panday v. Mussamiii Babooee Munraj Koomociee (6 Moore’s 1. A., 
393). 

The facts of the case and the arguments relied on by the parties, fully 
appear in their Lordships’ Judgment, which was delivered 1 )y 

Sir M. E. Smith. —This is a suit brougfit by the appellant Konwar 
Doorganath Boy to set aside certain alienations of two-thirds of an ancestral 
mehal called Gofieejan, made by his grandmother Bani Baslimoni, on the ground 
that the mehal had been dedicated to the worship of an idol Badha Mohun 
Thakoor. The respondents are tlie successors of the original grantees, or 
persons deriving title from tliem. To show the position of Bashmoni at the time 
she made the alienations in question, and that she may have acted not merely 
as the widow and heiress of her deceased liusband Boy Bijoy Krishna, an 
anumati-patra lias been put in, which gave her, undoubtedly, special powers. 
The anumati-patra, or so inuoh of it as is material is as follows;—“You 
are my wife. You have no children born to you. 1 am now very ill in 
body. 1 have no hope of life. On my death there will be no one to perform 
the ancestral deb-kirti (worshij) of the gods), Ac., and offer the jalpinda (funeral 
cake and libations of water) of C34j] my ancestors, h'or the observance of 
all these rites, and of tlie jalpinda to the ancestors, as well as the preservation 
of the zamindaris, lakhiraj, debuttor, Ac., 1, in my sound mind, give you 
permission, on my death, to keep possession of my zaniindaris, debutter, Ac., 
recording your own name in the Colloctorato sherishta, to remain in on]oyit»)nt 
of the profits, and to defray the expenses of the deb-kirti during your lifetime, 
and to adopt one or two sons born in the family of true Brahmans. On your 
death, thatJ adopted son will succeed to all properties ; and on the said adopted 
son attaining his majority, you will, if you should desire it, got Ids name 
recorded in the zamindari tahut, and surrender tlie entire management to 
him.” And then there is this statement: “ Now I am a debtor to mahajans 
(creditors). Some mehals of the zainindari are in mortgage on account of those 
debts. If there should be no other'’moans of liquidating the debts, you will 
either sell a small portion of the zainindari oi make conditional sale of it, as 
apjiears necessary, and liquidate the debts.” 

> 

Now, undoubtedly, there is a reference to debutter property in this 
document, but this document itself creates no endowment; and it is necessary 
for the plaintiff to show aliunde that there was an existing endowment in favour 
of this particular idol to which the word debutter may be referrSd. 

With regard to the position of Bashmoni under the anumati-patra, it 
would seem that she took a life interest in the pro||irties, and that power was 


666 



I.L.R. 2 Cal. 346 


KONWAK DOOBGANATH BOY V. 


given to her by it to adopt a son. It must, of course, be admitted that this 
document gave no authority to Bashmoni to alienate the estate ; but she had, 
as tiie manager of the estate, power, if itf were debutter dedicated to the idol, to 
alienate so much of it as was necessary to keep up the temple and worship of 
the idol; and if it were secular, to alienate it if it became necessary to do so to 
preserve the rest of the family estate. 

* 

That being her position, she made the two alienations in question. The 
first is a maurasi raokdrari patta, which she granted to two persons, Nimai 
Soondur Roy and Bam Soondur Sen. This patta describes the estate thusj 
" Tarraf Wargopjan alian Goaljan,” which is admitted to be the estate E846j 
Gopeejan, “ the patrimonial debutter rent-free land of Bijoy Krishna Roy, my 
late husband, the boundaries of which are on the east of the Ganges,” and so 
on, " is the debutter property of the Sri Sri Iswar Radha Mohun Thakoor of 
Raninuggur, which is in my possession and en]oyment as shebait of the idol." 
Then the grantor notices the fact that 120 bigas, or one-third of that mehal, 
had been decreed to Bhagiruthi Debi, the widow of one of her husband’s 
brothers. Bam Krishna Roy. “ With the exception of 120 bigas of mathan land 
decreed in the suit of Bhagirutlii Debi, widow of the late Bam Krishna Boy, 
the eldest brother of, my late husband, the remaining lakhiraj lands,” and so on. 
The document proceeds : “ Now the temple of the Sri Sri Iswar being broken, 
and necessary repairs and various other things being requisite for the service 
of the idol, I have given you a settlement as a maurasi mokurari talook of the 
entire lakhiraj xamindari rights in the said mauza at a fixed jamma of Rs. 325, 
for a consideration of Co.’s Rs. 1,900, which [ have received in cash and in full 
weight.” That is the substance of the document. 

The other document is executed by Bashmoni in favour of Soondur [Soodlia ?j 
Krishna Sen, one of the family of one of the grantees of the mokurari. It is a 
bill of sale of the proprietary right to the extent of Bs. 300 of the mokurari 
rent, and it says : “ Deducting the land of the said decree, the remainder is my 
own right,” referring to the decree in favour of Bhagiruthi, “ a maurasi and 
mokurari talook, representing the entire right in the lakhiraj zamindavi, was 
given in settlement of Nimai Soondur Roy, inhabitant of Naharpara, and Ram 
Soondur Sen, inhabitant of Koridha, at an annual jamma of Bs. 325, exclusivo 
of collection charges, on the 18th of Cheyt of the year 1254. They hold 
possession of the property as a maurasi and mokurari talook, and are paying 
the fixed jamma. I, agreeably to the instructions of my late husband, have 
commenced building the temples of Sri Sri Iswar Radha Mohun Thakoor .leo, 
and others, but being in want of means, am unable to carry out the instruc¬ 
tions of my husband. I have voluntarily, in ray sound senses, sold to you 
for Co.'s Rs. 1,700 my own encire share of 14 annas, 15 gandas, 1 oowri, 
[3*7] 3 kags, out of 16 annas of the said maurasi mokurari mauza, the jamma 
of which is Rs. 300.” 

Mr. Leith, on the part of the appellant, undertook to satisfy their Lord- 
ships that this mehal of Gopeejan had been dedicated to the idol, and, therefore, 
it was incompetent for Bashmoni to make these alienations. 

Now, apa]^ from the admissions contained in the maurasi patta and the 
bill of sale themselves, their Lordships are clearly of opinion, in accordance 
with the view of the High Court, that the evidence fails to show that this land 
was so dedicated. . 
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Mr. Leith opened hAs ease by an endeavour to show a deed of foundation 
or endorfvment of the idol by the gift of this estate from Rajah Mahanund, who 
was the fatlier of Rajah Bijoy Krishmf, the husband of Rani Rashmoni. 

It may be convenient to state here the position of the family so fax as it is 
material to the present case. Rajah Mahanund, who, it is said, was the 
founder of this endowment, died in 1805 or 1806. He had a son Bijoy, who 
left a widow, Rashmoni, giving her the anumati-pitra, to which reference has 
already been made. She, it appeared, lived until Fobisaary, 1870. She exer¬ 
cised the power of adoption given to her by her husband, and adopted Krishna 
Chunder, who married Rani Prosunnomoyi Debi. He also had no son; and he 
also gave to his wife a i)ower of adoption, which she exercised in favour of the 
appellant, Konwar Doorganath Roy. It appears that Rajah Bijoy had two 
brothers, and one of them married a lady of the name of llhagiruthi Debi, who, 
in the year 1855, brought a suit against Raslimoni, and obtained the decree 
already mentioned, to recover one-third of the niehal of Gopeejan. 

If the deed of endowment from Rajah Mahanund were satisfactorily 
proved, and it were an endowment which dedicated this mehal to the service 
and worship of a particular idol, then, though the idol were a family idol, the 
property would be impressed with a trust ip favour of it. Wliere the temple is 
a public temple, the dedication may be such that the family itself could not put 
an end to it; but in the case of a family idol, the consensus of the whole family 
might give the estate another direction. No question, however, of that kind 
arises in the present case. 

[ 848 ] The proof of this deed of endowment, which is said to have been 
executed by the Rajah Mahanund, when it comes to be investigated, is of the 
most unsatisfactory description. First, the existence of such a deed at all is 
not clearly made out; and so far as the document, the rubokari of a former suit, 
is relied upon as showing its contents, the description there given is so obscure 
that it is impossible to say whether the whole of the mehal of Gopeejan was 
included in the supposed dedication or not. 

I After going into the evidence in proof of the deed his Loj’dship continued)— 

In that state of things their Lordships think it is very doubtful whether 
secondary evidence of the deed should be permitted at all; but if it be allovved, 
then they are to judge of the effect of the secondary evidence, and to determine 
in the first place whether it satisfies them that such a deed really existed at 
all. Now,'from the ciroum.stances which have been already ]x>inted out, they 
are by no means satisfied that such a deed ever did exist. That a document of 
the kind was put forward by Bhuttacharjya on behalf of Rashmoni in the 
creditor's suit is proved by the rubokari; but whether it was a genuine deed, 
or one put forward to meet the purijoses of that suit, is left in doubt and 
obscurity. 

But, assuming that a deed did exist, and that it was to the effect which is 
referred to in the rubokari, their Lordships find that the question what property 
was included in it is left in considerable obscurity. (His Lordship then went 
through the terms of the rubokari and continued). 

Therefore, in addition to the insufficiency of the proof to satisfy their 
Lordships with reasonable certainty that such a document really existed, there 
is so much obscurity in the language that it is impossible to say that if it did 
exist it included the whole of this mehal. * 
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If tliat document is out of the case, tliere is very slight evidence indeed 
of any such endowment. The case thfen rests, independently of the admissions 
in the deedi, upon the evidence of the dfewan and muktear, and one or two other 
witnesses, that the rents of this mehal, Gopeejan, were applied to the worship of 
C8M] this idol But that evidence is extremely vague and extremely loose. 
The muktear says in several places, that the rents were applied to the worship 
of the idols, and it is plain from all the evidence in the case that there were 
several idols belonging to this family, and no doubt the rents of some of the 
family mehals were "applied to sustain their temples and worship. But 
supposing it to be taken that the rents of this mehal were applied during the 
period that the witnesses speak of to the worship of the idol Radha Mohun, 
that fact is by no means snfRoient to establisli the ontm which lies upon a party 
who seta up the case that property has been inalienably conferred upon an idol 
to sustain its worship, ' Very strong and clear evidence of such an endowment 
ought to exist. In the present case there is no proof that priests were 
appointed. If any had been appointed, they might have been called. There is 
no production of accounts showing that the rents were separately collected and 
applied for the worship of this idol. For anything that appears the rents may 
have gone into the general body of the accounts relating to the estates of this 
family, and there is really no document whatever upon wliich the finger can be 
placed to show that an endowment was made, other than that ruhokari to which 
reference has already been made. 

Besido.s the weakness of the proof of endowment on the part of the plaintiff 
strong presumptions that tliere was none arise from other facts and 
circumstances in the case. It is said that tlie apiilication of the rents of this 
particular mehal for a certain period to this idol is some evidence that the 
family were aware that the rents were properly and by right so to be devoted ; 
but if the conduct of the family is to he regarded, tliere is, on the other side, the 
strongest indication, from what occurred in the suit lirouglit by Bhagiruthi, the 
widow of the eldest brother of Bijoy, that the family understood that there was 
no such endowment. That suit was brought by Bhagiruthi to recover from 
Rashmoni one-third of the mehal in question. She did not claim it as pro¬ 
perty to which she was entitled as joint sheliait, but she claimed it as one-third 
of the family e.state to which she, as widow of one of tlie brothers, was entitled. 
That is her claim. Raslimorii does not set up as a defence that the tSBO] 
m^al was debutter property devoted to this idol, that she was the shebait, 
and entitled, at all events, to the possession and the management of it; she 
.sets up no case of that sort, but allows a decree to be passed against her in 
favour of Bhagirutlii to recover one-third of the mehal, and in that decree the 
property is described, not as debutter, but as brammottar property. 

Now if this mehal had been really dedicated to the idol, it would no longer 
have been a partible estate. Rashmoni would, as shebait, have been entitled to 
the possession of it and to the management and disposition of the revenues ; 
and all that Bhagiruthi could have been entitled to would have been a share in 
the surplus revenues, if there should have been a surplus, after due provision 
had been made for the worship of the idol. 

Therefore, there is not only weakness of proof on the part of the plaintiff, 
but a very strong presumption, ai'ising from the conduct of the parties in tlie 
suit in question, that this was not debntter property such as it is alleged to be 
on the part of the plaintiff, • . 
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Supposing the case had rested there, their Lordships feel no doubt 
whatever that the judgiuest of the Hi§h Court was perfectly right. But it 
does not rest there, and it now becomes material to consider the ^rms of the 
maurasi patta and of the bill of sale. Mr. Leith, in his reply, very properly 
relied on them as being the strength of his case. If they are to be used as 
evidence only, then this evidence must be weighed with all the other evidence 
in the case, and so weighing it, their Lordships are not satisfied that it turns 
the scale in favour of this property being debutter. But the statements in 
these deeds are relied upon by the plaintiff as an admission which estops the 
parties to them from asserting that these lands were not debutter. But if the 
statements are relied on in this way, they must be taken as a whole ; and so 
taking them, it would axtpear that, granting the lands were debutter, the sale 
would he justifiable, the statement being that the sale was made for the purpose 
of the repair of the temple of the idol. The mokurari was granted, according 
to the statement, because the temple was out of repair, and money was wanted 
to restore it. The sale of part [881] of the mokurari rent was granted in con¬ 
sideration of money stated to he required for the completion of the temple, 
which it was 8tate<i was already in course of erection. If, therefore, the state¬ 
ments in these deeds are taken as a whole, the alienations they contain were 
justifiable, assuming the property to have been debutter land. 

What, then, is the plaintiff’s position ? These deeds are thirty years old, 
and he comes into Court to set them aside upon the ground that they were 
collusive ; and if he could have shown that the representation, although made, 
was not believed by the grantees, and that they colluded with Rashmoni to put 
a pretended consideration on the face of the deeds, he might have succeeded. 
But there is no evidence whatever of any such collusion. There is nothing 
to show that the original ’grantees did not believe the statements appearing 
upon the face of the deeds ; indeed, if they had made inquiry, they would have 
found that the fact agreed with the statement, for it appears upon the evidence 
and upon the finding of the Subordinate Judge that the temples were out of 
repair. If, then, the temples were out of repair, and if Rashmoni offered this 
mokurari patta to raise money for the purpose of doing the repairs that 
the temple required, the purchaser, who homi fide took it upon that repre¬ 
sentation, would clearly be entitled to keep his purchase. It may be that 
Rashmoni did not intend to apply the money to the purpose for which 
she professed to require it. It may be that she always intended to apply It 
to the payment of the Government revenue, as it appears that in point of fact 
she did. But unless the purchaser was aware at the time he made the purchase 
that that was herintention, and that the statement in the deed was a colourable 
one, he could not be injured by her concealment of her true object, or by her 
having subsequently applied the money to a different purpose. She, as the 
manager of this estate, had the same right, or an analogous riglit to that of the 
manager of an infant heir; and that was defined in very plain language in the 
case of Hunooman Persaud Pandag v. Mussamut Bahooee Munraj Koontceree 
(6 Moore’s I. A., 393, see at p. 423) : “ The power of the manager for 

an infant [332j heir to charge an estate not his own is, under the Hindu 
law, a limited and a qualified power. It can only be exercised rightly in a 
case of need, or for the benefit of the estate. But where, in the parti¬ 
cular instance, the charge is one that a prudent owner would make in 
order to benefit the estate, the bond fide lender is not affected by the 
precedent mismanagement of the estate ; the actual pressure on the estate, the 
danger to be averted, or the benefit to be conferred upon' it, in the particttlar 
instance, is the thing to be regarded. But, of course, if that danger arises, or 
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has arisen from any misconduct to which the lender is or has been a party, he 
cannot take advantage of his own wrong to support a charge in his own favpur 
against th#heir, gAunded on a necessity which his WTong has helpeo co cause. 
Therefore, the lender in this case, unless he is shown to have acted mal4 fide, 
will not be affected, though it be shown that with better management the 
estate might have been kept free' from debt. Their Lordships think that 
the lender is bound to enquire into the necessities for the loan, and to satisfy 
himself, as much as he can, with reference to the parties with wdiom be is 
dealing, that the manager is acting in the particular instance for the benefit of 
the estate. But tliey think that if he does so inquire, and acts honestly, the real 
existence of an alleged sufficient and reasonably credited necessity is not 
a condition precedent to the validity of his charge ; and they do not think that, 
under such circumstances, he is bound to see to the application of the money." 
That passage was adopted in a very late case liefore this board, Prosutmo 
Kumari Dehya v. Golah Chand Baboo (14 B. L. R., 450, at p. 469; S.C., L. R., 2 
In. .App., 145, at p. 151). In that case a shebait had incurred debts, and mort¬ 
gaged the property of the idol for the purpose of the necessary sustentation of 
the worship of the idol;—and this tribunal lield that the position of the shebait 
was analogous to that of a manager of an infant, and that he had the same 
authority, which in both cases arises from the necessity of the case, to raise 
money for the F)enofit of the estate. Here it cannot be said the grant of a 
raokurari patta was an improvident way of raising money, if it were necessary 
to do it at all. It still left a rent for the [3S33 sustentation of the idol; and if 
the transaction be hoitd lido., the subsequent sale of a part of the rent was 
justified by the imperious necessity of finisliing the temple which had been 
commenced. 

On these grounds, tlierefore, tlieir Lordships think that, assuming the 
purchasers to be bound by the representations in the deeds, there being no 
evidence that they did not put entire faith in them, the grants cannot now be 
impeached. 

It was objected on the part of the plaintiff that this answer had not been 
put forward by the defendants, and, undoubtedly, they have relied more strongly 
upon the defence that the land was not debutter land at all. But several 
paragraphs in the written statements were pointed out, in which the case was 
made. It is no doubt alleged in these paragraphs that the money was w'^anted 
for two pur^KJses—for the sustentation of the worship of the idol and the repairs 
of the temple, and also for the payment of Government revenue. But their 
Eiordships think that there is enough in those statements to allow of tlie present 
answer to the estoppel being made on the part of the respondents, and it is to 
be observed that in the suit brought by Prosonnomoyi during the lifetime of 
Rashraoni, in which the original grantee. Sen, was a party, he there set up the 
defence in a perfectly correct form, —namely, that the representation made was 
that the money was wanted for the repairs of the temple, and that he advanced 
it for that purpose. 

But assuming the facts to be as alleged in the statement of defence, their 
Lordships are still of opinion that the plaintiff could not succeed on this plaint 
in setting aside the deeds ; because, if part of the money only was required for 
the repairs of the idol, or was represented to have been so required, and this 
was bond, fide believed in by the grantees, the deeds would not be wholly void 
by reason that some of the money was raised for another purpose. It would 
then come to this, that too much of the idol’s property may have been granted, 
and that a less quantity of land than that included in the grants would have 
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suffic^ to raise the money^required for the temples. But that would not be a 
sufficient ground for setting aside the deeds altogether. The plaintiff in that 
case should have offered to [884] reintburse the bona fidc^jurohasers so much 
of the money as had been legitimately advanced. 

Their Lordships, in making these hist observations, do not wish it to be 
understood that this is the case which appears upon the facts ; they make 
these observations with reference only to the pleadings, and to indicate that, 
supposing that technical objection could have been made to the pleadings, it 
still would not have availed the appellant in the present appeal, because even 
so his suit in the present form could not have been sustained. 

On the whole, therefore, their Lordships will humbly advise Her Majesty 
to affirm the judgment of the High Coui’t, and to ilisraiss this appeal with 
costs. 

Appeal :linmisse'i. 

Agents for the Appellant: Messrs. Watkins ami Lattcy. 

Agents for the Respondents : Messrs. Itoijers ami Judge. 

NOTES. 

C SHEBAIT-POWERS OF ■ 

POWERS OF ALIENATION— 

(а) (Jemrally mil alUmed to alienate — 

In (1881) 5 Bom., .‘(98, it wjih hold that on iK-ooiint of the doc l.-inition of the law 

under stoc. 8, c;l. 8 of Bombay Act FI of 18(58, .ilicii.ition of endowed propcirty was 

bold invalid, but see (1908) 'io .All., ‘29(i, wh(3rc it i., doubted. 

In (1902) 27 Boiu., 8b3, the goner,il intilicn.ibiliU of tru&t propertv was recog¬ 
nized, but the huit to recover the propcrt> w.is hold barred under art. 18-1 of Act XV of 1877. 

See on the point of limitation ( 1899 ) 28 Had., 271 ; 1 Bom. L. B., 748. 

(б) Cases irhere alienation upheld — 

1. Of endowed pi opei ty — 

(a) In (1890) 17 Cal., 557, gilt of <iii idol and the land-, with which it was oiidowcxl with 

the conciirrotice of the whole faiiiih, to another f,nnily foi the regular worship 
of the idol was held valid. . 

(b) In (1894) 19 Bom., 271. perinamuil uiidcr-teiiuros granted hy the then luanagor of 
endowed property were held not void as they were granted for necessary purposes. 

(c) In (1908) 2.'> All., 296, it was held that the in.inagur of debuttcr property can not only 

make the rents and profits dcriv.ible from that propeity liable, but also the property 
itself. Their Lordships observed : “ There is no absolute prohibition against ihu 

alienation of the endowed property by the manager for the tinio being, but, on the con¬ 
trary, for the purposes of preserving or iiiaiiitaiiiing the endowment, alienation of 
the endowed property by the manager is hiwfiil " (p. 311). 

2. Of relujiotis offices — 

(re) Ill (1882) 6 Mad., 7(5, alioii.itioii of religMus office to a [icrson luit in the hnc of 
heirs, though otherwise f|Uali(iod for the porfortiiance of the office, “ is not otic 
which should be excepted From the general rule against aliciiatiun of hereditary- 
religious trusts and offices." 

(6) In (1898) 23 Bom., 131, a gift of a vrilht. a priest'y office, in favour of a stranger 
was hold not invalid if custom and practiec are in favour of it.] 
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t 

c a Cal. 8H ] 

APPELLATE CEIMINAL. 


The 4th May, 1877. 

PB.ESENT; 

Mr. Justice Mabkby and Mb. Justice Pbinsep. 


The Empress 
verstis 

Oharu Nayiah.* 


^ Criminal trespass—Infringement of exclusive right of fishery in public 

river—Penal Code, s. 447. 

The unlawful iiifringemont of a right of excluaivo fiahory in a part of a public river is not 
an offence which can bo brought within the definition of criminal trespaue in the Indian 
Penal Code. 

This case was referred to the High Court by the Civil and Sessions Judge 
of Baokergunge, under s. 296 of the Criminal Procedure Code. 

The accused Charu Nayiah, together with several other fishermen,* were 
charged with having thrown their nets and fished in a certain river in which 
the complainant claimed an exclusive Csss] right of fishery. The case 
was tried in the first Instance by the Deputy Magistrate, who convicted the 
prisoner Charu Nayiah under s. 447 of the Indian Penal Code of criminal 
trespass, and sentenced him to pay a tine of Es. 60, or in default to suffer simple 
imprisonment for one n^onth. The Magistrate of the district upheld the order 
of the Deputy Magistrate. 

The Civil and Sessions Judge refeiTed the case to the High Court, on the 
ground that the offence alleged to have been committed by the prisoner did 
not fall within the definition of criminal trespass in the Penal Code. The 
Soesions Judge, in his letter of reference, called the attention of the High Court 
to the following cases :— Khetter Nath Diitt v. Indro Jalia (16 W. E., Cr., 78), 
Sristcedhur Paroe.e v. Indrobhoosun Chuckerhutty (18 W. E., Or., 25), Kashi 
Ghunder Dass v. Hurkishorc Dass (19 W. E., Cr., 47), BkusunParui v. Denonath 
Banerjee (20 W. R., Cr., 15). 

The Judgment of the Court was delivered by 

Markby, J. —We agree with the Sessions Judge in thinking that the prisoner 
was wrongly committed [convicted ?J. It was proved that the prisoner fished in a 
public river at a place where the prosecutor had the exclusive right of fishery. 
The Deputy Magistrate held that this constituted criminal trespass; but we 
do not think so. The law* provides that whosoever enters into or upon property 
in the possession of another with a certain intent, is guilty of criminal trespass. 
But though a fishery is property, we do not think that a man who fishes in a 
public rivM’ enters upon property in the possession of another, though he may 
have no right to fish there. The river upon which the prisoner entered being 
a public one was not in the exclusive possession of any one, and a right of 

• Criminal Reference, No. 31 of 1877. 
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fishery is not property of suqH a nature as that a man who unlawfully infringes 
that right can be said to enter upon property in the possession of another 
within the meaning of the section. * • 

Conviction quashed. 


NOTES.* 

[OFFENCES IN BESPECT OF FISHERY— 

Thia case was followed in Bharjiram v, Altat (18b8) 15 Cal., 388, where the right was an 
exclusive right of fishery in a public river. 

Mso in Maya Bam v, Nkluda (1888) 15 Cal., 402, where the fishing was in tank connected 
with a running stream. 

These cases wore all distingui.shed m Annakumaru Pillai v. Muthupayal (1904) 27 Mad., 
551, where it was held that shell fish taken from beds in sea might be the subject of theft.] 


[386] APPELLATE CEIMINAL. 

The 3rd May, 1877. 

Present: 

Mb. Justice Markby and Mb. Justice Prinsep. 

The Empress 

versus 

Joy Hari Kor. 

Lunatic — Sec.urity - Criminal Ihocedure Code (Act X of 1872), ss. 126, 432 — 

Jurisdiction of Criminal Courts. 

The authority of the Criminal Courts over an accused, declared under s. 426* of the 
Criminal Procedure Code to be of unsound mind, ceases after the transmission of such accused 
to the place of safe custody appointed by the Local Covernment, and such authority can only 
be revived under the circumBtanues mentioned in s. 432, 

On the 29th of June 1869, one Joy Hari Kor, a native of Munahigunge, 
Dacca, was tried before tlio Deputy Coni mission or of Cacliar on a. charge of 
an attempt to commit suicide. The Court found him to be of unsound rakid 
and incapable of making a defence, and procured his transfer to the Dacca 
Lunatic Asylum. Subsequently an application was made by a brother of the 
lunatic, under s. 426 of the Criminal Procedure Code, to the Magistrate of 
Dacca, offering the security required by tlio .Act, and demanding that the 
lunatic be entrusted to bis care. A reference was made to the High Court 
asking for the transfer of the case of tlio lunatic, originally tried at Cachar, to 
the file of Magistrate of Dacca, in order that such Court might the more con¬ 
veniently deal with the application made under s. 426 of the Criminal Proce¬ 
dure Code. 

* [Sec. 426 :—Whenever an accused person is found to be of unsound mind and incapable 
of making his defence, the Magist-ate or Court of Session, as the 
Release of lunatic pend- case may be, if the offence of wlr ich such person is accused bo 
ing investigation or trial. bailable, may release such pcrso-i on sufficient security oeing 

given that he shall be properly take i care of and shall be prevent¬ 
ed from doing injury to himself or to any other person, and for I is appearance when required. 

If the offence bo not bailable, or if the required bail bo not given, the accused perKon 
■ , . shall be kept in safe custody in such place as the Local Govern- 

Custody of lunatic. ment to w'hich the case shall be reported shall direct.] 
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The Judgment of the Court was delivered by 

Harkby, J.—'We think that we ought not to make the order asked for, 
because, even if the case were transferred to the Magistrate of Dacca, we do 
not think he would have power to releasff the lunatic upon taking security. 
The authority of the Magistrate appears to us to cease when the lunatic is 
handed over to the care of the local Government, and it does not revive until the 
prisoner is sent back to the Magistrate under s. 432 on a certificate that he is 
capable of making his defence. The Deputy Commissioner can, if he thinks 
proper, bring the matter to the notice of the Government. 

Application refused. 


[387] OEIGINAL CIVIL. 

The l‘^th April and ‘^nd May, 1677. 
Present: 

Mr. Justice Macpherson. 

In the matter of Bittan (an Infant). 


Guardian, Appointment of — Infant—Power of High Court—AppUcMion by 

Petition without Suit. 

Uii iiii application made on petition without suit for the appointment of a guardian of the 
person and property of an infant, the Court Receiver w.is appointed Bocoiver, and the proiwrty 
was ordered to Vie handed over to him with li berty to him to sell it and invest the proceeds in 
(lovermiicnt paper, and the matter was referred to the Judge in Chambers for enquiry as to 
the proper person to bo appointed guardian. 

Application on petition for tho appointment of a guardian. 

The petition of Diljan Bye, described as the head of tho Mahomedan 
dancing girls or Byes in Calcutta, and Beheejaii Bye, one of the dancing girls 
or Byes, stated that Suddun Bye, tho mother of the infant, died, about four 
years ago, in Calcutta, leaving the said infant, a sister named Byjan, and also 
certain personal property; that up to the time of her death she and her sister 
lived in the same liouse as members of a ]oint family, and both of them were 
unmarried and carried on tlie jirofession of Byes or dancing girls ; that on the 
death of Suddun Bye, lier sister took possession of all the property, and 
supported the said infant up to the time of her death ; that the sister died on 
20th May 1876 in Calcutta, leaving the said infant, and an aged grandmother, 
Chotti Bebee, and also leaving property and effects within the local limits of 
the jurisdiction of the High Court to he administered to ; that on the death of 
Byjan, Chotti Beliee, her grandmother, took possession of all her estate and 
effects, and the estate and effects left by Suddun Bye, and took charge of 
the infant, and fed and clothed her up to tlie time of her death in October 1876 ; 
that the infant, on the death of her mother and aunt, became entitled to certain 
personal property of the value of about Rs. 4,000 or Es. 6,000, which, at the 
death of the said Chotti Bebee, came into the possession of the {^titioners, who, 
since the [888] death of Chotti Bebee, had maintained the infant; that the 
said infant was of the age of four years, and had no relatives or next-of-kin 
whatever; that being of tender years, the said infant could not take charge of or 
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manage her property, and that the petitioners were not willing to take upon 
themselves any further risk by taking charge of the property without an order 
of Court appointing them guardians of the person and property of the said infant. 

The petitioners prayed for fKi order appointing them guardians of the 
infant's person and property. , 

Mr. Trevelyan for the Petitioners. - [Macpherson, J.-—There being no 
suit, has tlie Court power to make such an order ?] It is submitted it has. 
The power which the Court has under the Charter of iJlfk'), s. 16, is the power 
which the Supreme Court iiad. That Court had tiie power of tiie Court of 
Chancery in such rnattera; see Simpson on Infants, 223 ; Danieli’s Chancery 
Practice, 1189 and 1190. It appears from these authorities that the Court of 
Chancery has power to appoint a guardian on petition without suit. The rules 
of tlie Suin’eine Court on the matter refer to petitions generally without 
any reference to any suit; see Smoult and Byan’s Equity Rules, 170. 
[Macpherson,.!. —The question is what was the practice of the Supreme 
Court at the time the High Court was instituted.! See In the maltn'of Ann 
Butter (Morton’s Dec., 262), and Ex parte Lokecaunt Mullick (Morley’s Dig., 
Vol II, 42). 

Cur. adv. vuH. 

The Court memtions that tlie order should be to refer it to the .Tudge in 
Cliambers to enquire whether the petitioners, or any other person to be named, 
are proper persons to be guardians of tlie child ; and that the petitioners do 
hand over tlie property in their hands to the Court Receiver, who is appointed 
the Receiver in this matter, with liberty to the Receiver to sell the property and 
invest the proceeds in Company’s paper. Costs to come out of the estate. 

[369] ORIGINAL CIVIL. 

The Sfltk April ami 2ml May, IHTt 
Present: 

Mr. Ju.stic'e Macpherson. 

In the matter of Bungseedimr Khcttry, an Insolvent. 

Claim of Ramlall Budree Duss. * 


Insolvent Act (ll and 12 Viet., c. 49), .s. 24—Order and Disposition. 

, On the night previous to B's being ndjudKiiitcd insolvent, .about JO p.m., the firm of 
R li D.ut their place of business, promised to give li a loan of Rs. ,5,000 if he would the 
next morning deliver to them goods to that amount, and would, in the mcantimo, satisfy 
them that he had sufficient goods in his godown, and allow the firm of li B 7) to put their 
lock on the door of the godown to socurc the goods until they had received the value of the 
loan. Thereupon B took the gomasta of the firm of R B D to his godown, lot him see that 
it contained goods worth more than Rs. 5,000, and allowed him to put a lock on the door, B 
at the same time replacing bis own locks. The gomasta and B then returned to the office 
of R B B, where Ea. 5,000 wore paid to B, who promised to deliver the next morning 
Rs. 5,000 worth of goods out of the godown which had been looked up. Having received the 
money, B absconded from Calcutta that same night and never returned to his place of 
business. The next day he was adjudicated an insolvent. Held, that the goods in the 
godown were not in the order and disposition of B within tho meaning of s. ‘M of the 
Insolvent Act. 
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This was a claim by the firm of Bamlall Budree Doss, carrying on the 
business of bankers in Calcutta, to the sum of Bs. 5,680-10, being the proceeds 
of certain goods which were in the godSwns of Bungseedhur Khettry wherf he 
was adjudicated insolvent, but which the o^mants alleged were made oyer to 
them previous to the insolvency. The gooM had been sold and the proceeds 
were in the hands of the Official Assignee. 

The circumstances under which the goods were alleged to have been made 
over to the claimant were set out as follows in the affidavits. 

The afilidavit of Moteeram and Buldeo Doss stated that Moteeram was, on 
the 20th December 1876, the head goraasta of the banking firm of Bamlall 
Budree Doss in Calcutta, and that Buldeo Doss was at that time the cashier 
of that firm ; that about 10 o’clock on the night of the 20tli December, Bung¬ 
seedhur Khettry called at the place of business of Bamlall Budree Doss, and 
said he was in great need of money and asked for a [860} loan from the firm, 
which, ho stated, he wanted to meet a certain hundi held by Bamlall Budree 
Doss and drawn on himself, which was due on that day, and for other pressing 
demands ; that Moteeram told him he could have a loan if he could give 
security, to which he replied that he had goods in his godowns which he 
promised to make over to Bamlall Budree Doss in the morning, but he wanted 
a loan of Bs. 15,000 at once, which Moteeram refused ; that Bungseedhur then 
requested Moteeram to send some person to take charge of a godown in which, 
he said, he had goods of considerable value, and place a lock upon it, and asked 
for an immediate loan of Bs. 5,000 to save his credit, promising to make out a 
full list and valuation of the goods he had available to give as security in the 
morning, when he would sign a proper writing to secure repayment of any 
advances, including the said hundi; that Moteeram knowing that the firm 
of Bamlall Budree Doss had had other transactions in hundis with Bung¬ 
seedhur, and being willing to save his credit, directed Buldeo Doss to go with 
Bungseedhur to ascertain if the godown contained sufficient goods to cover the 
required advance ; that Buldeo Doss taking a lock and key with him accom¬ 
panied Bungseedhur to his place of business, and Bungseedhur opened the 
door of a certain godown in whicli were boxes of cloths, and Buldeo Doss 
believing and being assured by Bungseedhur that the godown contained 
goods of considerable value, placed the lock he had brought with him on the 
doqr and locked up the godown, and went back to his place of business ; that 
by order and direction of Moteeram the sum of Bs. 5,000 was then paid to Bung¬ 
seedhur, it being agreed that a full list of the contents of the boxes in the 
godown should be made in the morning and a further advance made to 
Bungseedhur according to the amount of security found in the godown, and a 
proper writing taken from him to secure the same and the amount of the sai8 
hundi ; that Buldeo Doss, after sending a jemadar, who failed to find Bung¬ 
seedhur, went later on the same night to Bungseedhur’s place of business 
to get the hundi accepted by him, and he then examined the look he had put 
on the godown door and found two other locks there which were not there 
when he put the lock on as aforesaid ; that proceedings were about being 
[361] taken to bring a suit against Bungseedhur, who had absconded, in respect 
of these transactions, but he was adjudicated insolvent, and no suit was there¬ 
fore instituted; and that the proceeds of the sale of the goods in the godown in 
the hands of the Official Assignee amounted to Bs. 5,680-10. 

The affidavit of Bungseedhur stated that, on 20th December, he was the 
managing partner of the business then being carried on, under the style of 
Nanoo Mull, in Calcutta; that be went, as stated, on the20th of December, to 
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the firm of Bamiall fiudnae Doss, but the transaotions took place not with 
Moteeram, but with Shah Muttra Doss, the proprietor of the business, and the 
loaA asked for was Bs. fi,000. not Bs.* 15,000; that on asking for the loan he 
offered to hypothecate to Muttm Doss' firm by actual delivery (without 
writing of any kind) on the follovmg morning such a portion of the goods then 
in the godown as would be sufficient to cover the loan ; that Buldeo Doss went 
with him to the godown to satisfy himself of the goods being there, and in 
Buldeo Doss’ presence Bungseedhur left his own two looks, which were on the 
door when it was opened to allow Buldeo Doss to see the goods, on the door, 
in addition to the one put on by Buldeo Doss ; that it was not contemplated that 
BainlaU Budree Doss wore to have exclusive charge of the godown, or that a list 
would'be made out and a writing signed the next morning to secure repayment 
of any advance, and that there were goods in thegodow'nofthevalueof Bs. 10,000, 
and Bungseedhur never intended to withdraw his own possession of the goods 
in the godown or any separate and distinct part thereof for the loan of 
Ks. 5,000 ; tliat he obtained the Bs. 5,000, and was then obliged to abscond to 
avoid his creditors. 

Bungseedhur was adjudicated insolvent on the 2l8t December, the day 
after the above transaction was alleged to have taken place; and tiie question 
in tliis matter was w'hether the goods were in the order and disposition of the 
insolvent so as to pass to the Official Assignee, tne claimants contending that 
the goods, or at least a sufficient portion of them to cover the loan, were, 
under the circumstances, actually delivered to them and for bead fide consider¬ 
ation, and that therefore they had a lien on the proceeds of sale in the 
hands of the Official Assignee. 

[362j Mr. Ingram for the Official .Assignee. —At most the transaction 
amounted to a mere promise to execute a mortgage of a portion of the goods ; 
no portion of the goods .was actually separated specifically. They were still 
left in the possession of the insolvent, who says that he never made any 
mortgage of them on that night, and that his own two locks, which had pre¬ 
viously been on the door, remained there. I’nder the circumstances they were 
in the order and disjiosition of the insolvent, and the alienation, therefore, is 
void as against the Official Assignee. The cases on the question of order and 
disposition are of two classes,—first, w'here the property was originally that of 
the insolvent; second, where property of another person is in possession of the 
insolvent. This is a case of the first kind. The principles are laid down in the 
following cases and authorities: Lnigard v. Mess/ter (1 B. Sc C. 308); 
Knowles v. Horsfall (5 B. & Aid., 134): Ex parte Staner (33 L. T., 244); see 
Tudor's Leading cases at page 462; In re Agaheg (2 I. J. N. S. 340) ; Ex parte 
Marjoribanks (1 De Gox, 466) : Darby v. Smith (H T. B., 82) ; and Vol. 1, 
Griffiths on Bankruptcy, cli., 8, s. 5, pp. 444—480. The general rule is that 
when property is vestotl in the insolvent, lie will be the reputed owner, unless 
a change of possession be made in as clear and distinct a manner as possible so 
as to be notorious to the world. Here the transfer was not so made, and, it is 
submitted, was not sufficient to take the property from the Official Assignee. 

Mr. Jackson for the claimant.—The validity ol the alienation does not 
depend on its notoriety; it would be impracticable in many cases, as here 
where it took place at midnight, to make the transfer public ; it depends on its 
lieing made bond fide. The test is whether there was any improper dealing or 
want of Iwnd fides in leaving the goods in the insolvent’s possession, as by 
letting him have false credit; Hamilton v. Bell (10 Exch., 545). This test 
distinguishes Lingard v. Messiter (1 B. &. C., 308) and Knowles v. Hoi'sfall (5 
B. Sc Aid.,' 134). The principle is the same in both classes of cases mentioned—> 
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Jtejfmolds V. Bewiev (L. &, 2 Q. B., 474), Harman v. Fishar (Tudor's Leading 
Gases^ 525). £8631 As to Ea parte Staner (33 L. Tv, 244) it ie coutraury to 

the ease of Ex parte Marrable (1 Glytfand Janaiesoa, 402). Oti the facts of 
tibia ease as appealing in the affidavits, the learned Counsel submitted that the 
goods were not in the order and disposition of the kisolfvent. 

Mr. Ingram in reply.—The ease of flamtUon v. Bell (10 Exch., 546) is dis¬ 
tinguishable as applying to the second class of cases referred to by me. 
Reynolds v. Bou'ley (L, K., 2 Q. B., 474) is not in point in this case ; it refers to 
the liability of a dormant partner, inasmuch as he is just as much in possession 
as any otlier partner. In the case of Ex parte Marrable (1 6Lyn and Jamieson, 
402), the property was set apart and specified so that the bankrupt oou).d not 
have dealt with it, and the purchaser could have made a good title. It is, 
moreover. contrar> to subsequent authorities. Here neither party could have 
dealt with the goods. 

Cw\ adv. vult. 

MacphePBOn, J.—On these affidavits I find tiie facts to be, that, about 
10 P. M., on the 20tli of December, the firm of Rainlall Budree Doss, merchants 
in the Buira Bazar, piromised at once to give Rs. 5,000 to the insolvent il he 
would next morning deliver to them goods to that amount, and would in the 
meantime satisfy them tliat he had sufficient goods in his godown and would 
allow them (Ramlall Budree Doss) to put their lock on the door of the godown so 
as to secure the goods therein until they had received the value of their Rs. .'),000. 
Thereupon the insolvent took the gomasta of Ramlall Budree Doss to his 
godown, let him see that it contained goods worth more than Rs. 5,000, and 
allowed him to put his master’s lock on the door, while the insolvent, at the 
same time, replaced his own locks. 

The gomasta and the insolvent then returned .to Ramlall Budree Dos.s’ 
kotbi, w'here Rs. 5,000 were at once paid to the insolvent, who promised to- 
debver in the morning Rs. 5,000 worth of goods out of the godowm which had 
been locked up. Having got the money, the insolvent absconded from Calcutta 
that same night, and never returned to his place of business. 

Next day he was adjudicated insolvent, and the question [364] now is, 
whether the goods in that godown pa.ssed to the Official Assignee, as being in 
the order and disposition of the insolvent. 

* I have considered the eases to which I was referred in the course of the 
argument, and certain otlier cases also, in particular that of Ex parte Wathns 
(8 L. R., Ch, 520); and 1 think 1 am bound to hold that the goods did not 
remain in tiie order and disposition of the insolvent within the meaning ofithe 

statute. 

The goods which were to he given to Ramlall Budree Doss in return for 
the Rs. 5,000 were, it is true, not actually set apart on that night, and the 
agreement was that tliey should not be formally set apart and delivered until 
next morning. But the godown containing the goods was secured by the look 
of Ramlall Budree Doss, and was no longer under the control of the insolvent; 
and the Bs. 5,000 were paid in consideration of the godown having been so 
seouced. After the looks were put on, the goods could not he dealt with save 
through the joiot action of Ramlall Budree Doss and the insolvent, and they 
were^in fast no longer m his order and disposition, but were subject to the li^ 
of Randall Bodeee Dobs. As to the notoriety of the transfer of possessien or 
of the oreatioa of the lien,, the transaction was conducted with as much noto>-' 
piety as was under tbo oireumstances possible. 
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* Ob the whole, I thinkrtbaii BaaBlall Budree Dose Itave established their 
claim, and are entitled Jio be paid out of the proceeds of the sale of these floods 
the sum of Bs. 5,000 and tl>eir costs of this application. ^ 

The matter is one of some doubt, and the Official Assignee was clearly 
right in resisting the claim and having the.question inquired into and discussed, 
and his costs must he liorne by the estate. 

('laim allowed. 

.Utorriey for Bamlall Budi-ee Doss: Mr. Valwiogus. 

Attorneys for the Official Assignee : Messrs. Ditinam >tnd l-iobmson. 

[365] APPEIiLATECIVIL. 

The ayth Jannarif, i^/7. 

Pkesknt : 

Mu. JusTii'K Mahkbv and Mr. .Iustu e R. C. Mitter. 


Janokee Debea.Haintitl' 

versm 

Gopaul .Vchariea and another.Defendants.’* 


Flnuiii lair -FAde<il non, Adoptum of ■- Shebaituhtp -Siuxe-nsinn of a lltndu 
widow as shehatl -Special custom. 

In a suit bv a Hindu widow to recover possession of certain property dedicated to idols, 
as heir to her deceased husband, the last shcbail. it. appeared that the plaintiff's husband was 
an adopted son of his prodet;osson in office, and thil h’ wis th; efiu-it s in of the first defend¬ 
ant who was the nearest male cognate of the adoptive father. On behalf of the defendant it was 
euiitciided (1) that the adoption of an eldest son w.is invalid, and that consequently plaintiff's 
husband did not succeed rightfullv to the shcbaitship ; .iiid (‘2) that the right of suceessioii to 
a sheliaitship was not governed bv the ordin-i.r% rule., of inheritance, and that the plaintiff 
had no title therotii. Held, that the .uloptioii of an oldest son, where there are several sons, 
was not invalid by Hindu law. f/eldalso, that a Hindu widow could not succeed to a sh^iait- 
ship MiK heir to her husband without proof of s(>ecial eiistoiii. In this case there was no 
sufficient proof of such custom. 

The facts and arguments in this case are sufficiently stated in the judg¬ 
ment of the Court. 

The following authorities were cited on both sides 

Dattaka Mimansa, s. 4, vv. 1, '2 and .‘1 ; Dattaka Cliandrika, s, 4, vv. 29 
and 30; Mitakshara, chap. I, s. 11, vv. 11 and 12 ; 3 Colebrooke's Digest 
Bk. V, s. H, V. 273 ; 1 Strange’s Hindu Baw, chap, iv, pp. 73—70: Chinna Gaundan 
V. Kiiniara Gaundan (l Mad. H. C. Rep., 54); llaja Opmdiir Lai Hry v. Kanee 
bromo Moyee (10 W. R., 347) ; Seetaravi v. Dhunnook Dhar^e Sahye (1 Hay’s 
Bep., 260); Sonatun By sack v. Sreeniutiy Juygutsoondree Uossee (8 Moore’s 1. A., 
66) : Rajah Chundemath Roy v. The Colbudor of Moorsiieda/iad (11 B. L. R. 96); 

* Regular Appeal No. 12 of 1876, tugainnt a deoree of Monlvi Khudeni Hossaiu, Subor¬ 
dinate Judge of EiUa Manbhoom, dated the fflst Ai^suKt 1674. 
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Basoo Dhul v. Kishen Chiinder Geer Gosain (13 W. B., 200); MaharaSee 
Shihi'smuree Delta v. Mothooranath Aeharjo (13 Moore’j}!. A., 270); Jugbundo 
Bun Singh v. Bada^ham Narendro Makapattur (S. D. A. for 1859, p. 1556). 

[366] Baboos Mohini Mohan Boy, Amhootosh Dhur, and Bama Churn 
Banerjee for the Appellant. 

Baboos Srinath Das, Gopal Lai Muter and Bally Kishen Sen for the 
Bespondents. 

The Judj^ment of the Court was delivered by 

Markby^ J. —This suit was brought to reoovei' possession of certain pro- 
l)erties which the plaintiff alleged to be partly brohinuttur and partly debuttur, 
the latter being dedicated to certain deities of the names of Keshub Boy, &o., 
and also for the possession of the deities themselves from the hands of the hist 
defendant, Gopaul Acharjea Gossami. Although the plaintiff described a part' 
of the claim as her own broiirauttur properties, wliioh have devolved upon lier 
by right of inheritance, yet it appears from the judgment of the Court below 
that it was admitted by both parties that the whole of the claim consisted of 
properties which, without, a single exception, belong to the aforesaid deities. 
The witnesses of the plaintiff' also described them as debuttur properties belong¬ 
ing to those deities. We shall, therefore, consider that the plaintiff in the Court 
below abandoned her claim ui)on her own title, and was satisfied to rest the 
whole suit' upon her right ti) recover possession of the disputed properties as 
shebait, or manager, on behalf of the aforesaid idols. 

It was alleged that the properties were in the possession of one Luckun 
Acharjea Gossami as shel)ait of these idols; that Luckun .\charjea Gossami 
having no son of his body, took the plaintiff’s husband, Bojoy Luckee Acharjea, 
in adoption, and died in the month of Kaitiok 1266 (October —November 1859); 
the plaintiff’s husband being then a minor, her mother-in-law took possession 
of the properties on behalf of her minor son, the right of shebaitship having 
devolved uiion him in the same way as any other property of the deceased 
would have devolved upon him by right of inheritance. The plaintiff’s case was 
that the idols were established by a remote ancestor of her husband, and the 
right of shebait had devolved from one person to another following the same 
rule of succession as that which governs the succession of an ordinary heritable 
property. 

[367] It was further alleged that her mother-in-law thus remained in 
possession of tlie properties in suit on behalf of her minor son up to the 24th 
Bhadro, 1270 (8th September 1863), when her husband died and the right of 
shebait devolved upon her as his widow. But she being then a minor, her 
mother-in-law managed the sheba for her till the time of the death of her 
mother-in-law, which event occurred in the month of Falgoon (March 1864) of 
the same year. 

Upon the death of her mother-in-law the defendant No. 1, the father of 
her husband, attempted to take possession of the disputed properties along with 
the debsheba. He was opposed on her behalf by her maternal uncle and father, 
the second.and third defendants. 

At this time, there having been a number of documents relating to some 
of the debsheba properties in the Income Tax Office of the district, the first 
defendant* as the shebait of the idols, applied to get them back. This 
application was opposed by a counter-petition by the plaintiff’s father on 
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be^ialf of the plaintiff. While this matter was pending decision by the Income Tax 
authorities, a compromise was effected between the plaintiff’s father and 
maternal uncle on her behalf on the one*side, and defendant«No. 1 on the other. 
By this compromise a portion of the disputed properties, yielding an annual 
profit of Es. 3,000, was set apart and made over to the plaintiff for the purpose 
of defraying the expenses of morning sheba of the deities, which by the terms 
of the ruffanamah she would be bound to perform ; the remaining properties 
were to be in the possession of defendant No. 1, who was to be considered the 
chief shebait. 

The plaintiff, on attaining majority, demanded from tiie first defendant 
restoration of the properties left in his possession, and on his refusal to restore 
them the present suit has ))oeii brought. 

The first defendant alleged that the plaintiff’s suit was barred by the law 
of limitation, and that the plaintiff's husband’s adoption was not valid accord¬ 
ing to the Hindu law ; first, because ho was the eldest son of the defendant; 
secondly, because the relationship between him and the adoptive father was 
suoli as would render an adoption invalid in him {(.mn ?) : thirdly, because the 
necessary [368j ceremonies of ado])tion wore not duly ixirformed ; and fourthly, 
liecause the adoptive father was afflicted with certain incurable diseases which 
rendered his body impure, and made him incomiietent to |)erform the necessary 
ooi*omonie8 of adoirtion. 

The defendant further alleged that the plaintiff, being a female, was not 
competent to perform those duties which ordinarily devolve upon a shebait; 
and that the succession of a female to sliebaitship was opposed to the custom 
of their family; that the plaintiff', therefore, lieing not entitled to succeed as a 
shebait, he, the defendant, as the nearest male cognate relation of the last 
shebait, was entitled to succeed : that originally this debsheba was founded by 
an ancestor of the present Rajah of I'auchkote, and that the title of a shebait 
was not complete unless confirmed in his apjiointment by the Rajah of Pauch- 
kote for the time being; that Rajali Nilmoney Singh Deo, the present Rajah, 
had made tlie necessary confirmation in his favour. Rajah Nilmoney Singh Deo, 
who has been added af a defendant, jiut in a written statement in support of 
the defendant’s allegations. 

The lower Court overruled the plea of limitation, finding that the present 
suit had been brought within twelve years from the death of the last shebsit, 
who was admittedly in jxissession, and through whom the i)laintiff jirofesses to 
make her title. 

The lowei Court further found that the jilaintifl’s husband was duly 
adopted by Luckun Acharjea, and that the necessary ceremonies of adoption 
were jjerformed ; but that the plaintiff’s husband was the eldest son of Gopaul 
Acharjea, and that, according to the Hindu law, the adoption of the eldest son 
being not legal, his adoption by Luckun .Acharjea was invalid. .As regards the 
rule of succession to this estate, the lower Court found that it was admittedly 
a debuttur property ; that the ordinary law of inheritance did not regulate the 
succession of one shebait to another; that the object for which the sheba was 
established, and the duties devolving upon the shebait, were such that a Hindu 
widow under the law would be incompetent to fulfil; that the ruffanamah, far 
from being injurious, was highly beneficial to the interests of the plaintiff; 
that although the defendant had in a petition admitted that [S69*J the plaintiff's 
husband was the adopted son, yet he was not estopped from questioning the 
validity of the adoption. 
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Upon these grounds the lower Court dismissed the plaintiff’s suit with 
costs. 

In appeal, thf^first -guestion raised before us is, whether the deoiston of the 
lower Court upon the validity of the plaintiff’s husband's adoption is correct in 
law, or not. 

That Dattaka Chandrika and Rattaka Mimansa are works of paramount 
authority on the Hindu law of adoption, is admitted on all hands. Beferring to 
them we find the contention of the appellant is fully borne out. Paras. 29 and 
30, 8. I of Dattaka Chandrika are to the following effect; —“ 29. In answer to 
the question by whom is a son to be given, Baunaka declares : ‘ By no man 
having an only son is the gift of a son to bo ever made. By a man having 
several sons such gift is to he anxiously made.’ 30. The author, apprehending 
an extinction of lineage in case of the gift of a son by one oven having two 
sons, says By one haviny several sons.’ ” 

On the same subject the following rules are laid down in DattakS, 
Mimansa (Pani 1, s. Jv.) : • 1. Next.iin reply to the question as to the 
qualification of the person to be affiliated, Baunaka declares: ‘ By no man 
having an only son (ekaputra) is the gift ol a son to he ever made. By a 
mau having several sons (bahuputra) such gift is to be made on account 
of difliQulty (prayatnatos).’ 2. He who has one son only, is ekaputra, or 
one having an only son; by such a one the gift of that son must not lie 
made; for a text of Vasishtha declares, ' an only son let no man give,’ kc. 
3. Since the word ‘ gift ’ means the establishing another's property after the 
previous extinction of one's own, and another’s property cannot be established 
without his acceptance, the author (Baunaka) implies this also in his text in 
question. Therefore, prohibition likewise against acceptance) is established by 
that very text. Accordingly, Vasishtha; ‘An only son let no man give or 
accept,’ &c., kc. i. To this he subjoins a reason, ‘ for he is (destined) to 
continue the line of his 'ancestors.' His being intended for lineage, 
[870] being thus ordained, in the gift of an only son, the otfenoe of extinction 
of lineage is implied. Now this is incurred by both the giver and adopter also. 
For the (reason in question) is subjoined after both (verbs, viz., ‘ give and 
iMJoept’). 5. -\s for another text of recorded law : ‘ In instruction, the father is 

absolute over a sou and sons' wives, but not so with respect to the son in sale 
and gift’; and the text of the holy saint, ‘ Except a wife and a son other things 
m^y be given.' These texts regard the case of an only son. 6. (‘ Ever ’) in a 

time of calamity, accordingly, Narada says : ‘ .\ deposit, a son, and a wife, the 

whole estate of a man who has issue living, the sages have declared unalienable, 
even by a man oppressed by grievous calamities, although the property be 
solely that of the mar. himself.' This text also regards an only son, for it is 
declaratory of the same import as the texts of Baunaka and Vasishtha. 
7. Next, the author replies to the question—By whom is a son to be 
given ? ‘ By one having several sons.’ He who has several sons, is 

‘ bahuputra,’ or ‘ one having several sons.’ 8. ' By no man having an only son.' 

From this prohibition, the gift by one having two sons being inferrible. This 
part of the text (‘ by one having several sons, &c.’) is subjoined to prohibit 
the same by one having two sons also ; for the speech of Santanu to Bhishma 
expresses: ‘ He who has only one son is considered by me as one destitute of 

mala issue,' oh! descendant of Kuru, one who has only one eye is as one 
destitute of both ; should his only eye he lost he is absolutely blind.” 

From these passages it is clear that the gift aud aoeeptance of an only son 
are atrictly prcjhihited, but there is no prohibition against the gift of the eldost 
son. On the other hand, the text—“ by a maij, having sev^al sons such ^ 
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is to be anxiously made,”—clearly implies the validity of the adoption of the 
eldest out of several sons. 

• • 

The only authority relied upon by the other side is to be found in 
paragrltpbs 11 and 12 of s. 11, chapter 1, Mitakshara, which are to the follow¬ 
ing effect: ”11. Bo an only son must* not be given (nor accepted), for 
Vasishtha ordains [371] ‘ Let no man give or accept an only son.' 12. Nor, 
though a numerous progeny exist, should an eldest son be given ; for he chiefly 
fulfils the office of a son as is shown by the following text; ' By the eldest 

son, AS soon as horn, a man becomes the father of male issue.’ ” 

Comparing these paragraphs with the rules laid down in Dattaka Chan- 
drika and Dattaka Miinansa quoted above, vvc do not think that paragraph 12 
of chapter 1, s. 11 of the Mitakshara ought to he construed so as to render an 
adoption of the eldest son out of s&vpml sons invalid in law. It only repeats a 
doctrine well established amongst the Hindu lawyers that amongst several 
sons of a Hindu father, the eldest horn occupies the first rank. The prohibi¬ 
tion is only admonitory, if 1 may so express mvself, and not mandatory : that 
this is the correct construction of the paragraph in question is also clear from 
the preceding verse. There the prohibition is clear, the text quoted distinctly 
declaring—“ Let no man give or accept an only son.” It is not so in paragraph 
12, which, on tlie other iiand, has a tendency to indicate that the prohibition 
as to the gift of the eldt^t son is not intended to be regarded as a legal prohibi¬ 
tion. 


Only two decided cases from Bengal have been quoted before ua-Sfietaram 
V. Dhmniook Dharae Sahye (1 Hay’s Rep., 260) and Jnghu7ido Hun Singh 
V. Jiadaaham Narctnliv M(ihapatiiir (2iii. I>. A., 1859, p. 1556 ; seej). 1560)- -the 
former supporting tim contention of the appellant, and the latter taking an 
opposite view. Foi- the reasons given above, we are inclined to follow the 
High Court ruling, which, as, far as we have been able to ascertain, is fully 
supported by decisions of the Bombay and Madras Courts. We are, therefore, 
of opinion that the lower Court was not right in holding that the adoption of 
the plaintiff’s husbiuul was invalid by reason of his having been the eldest son 
of his natural father. 

Another contention has been made in this Court on behalf of the respoud- 
ent regarding the invalidity of tlie plaintiff’s liusband’s adoption, whicli was 
not raised in the Court below. It has been argued that at tlie time of the 
adoption, the plain-[372]tiff's husband was one of two sons of his natural 
father, and that the texts from Dattaka Chandrikaand Mimansa, quoted above, 
established that an adoption under such circumstances is invalid in law'. 

We do not think that we ought to entertain this objection. This ques¬ 
tion of law can only arise upon the establishment of a particular fact, which 
was neither alleged in the Court below nor any issue raised upon it. We, 
therefore, abstain from discussing it any further. 

Then we come to the most important question in the case,—namely, w'ho 
upon the death of the plaintiff’s husband, was entitled to succeed as shebait to 
the debuttur properties in dispute in this case. 

There are certain peculiarities in the history of this office which rendsa* it 
neeassary to apfs'oacli the consideiatian of this question wifdt very great 
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oautioD. Bufc finding as we do the defendant Gopaul in possession of the office and 
the objects of the endowment being carried out under an arrangement undoubt¬ 
edly made in good laith by the membefs of the family for that purpose, we feel 
the greatest unwillingness to disturb that arrangement. Without, therefore, 
saying that there is anything in the nature of this office which would prevent 
its being confined to the members of a particular family and being regulated by 
the ordinary rules of inheritance, and without accepting the view taken by the 
Subordinate Judge that females would by reason of their sex be excluded from 
the succession, we atill think tliat the plaintiff ought to make out clearly that 
(as she asserts) she is entitled as heiress of her husband to succeed to the office, 
and to turn out the defendant Gopaul. The presumption in her favour from her 
husband having been in possession would not apply in this case in the same way 
and with the same force as if the question were—who was to succeed to her 
husband's private estate. There the ordinary rule of inheritance must prevail 
unless displaced by some special rule. Here the very question at issue 
is whether the rule of inheritance prevails at all. It is, therefore, necessary 
to look into the history of the endowment since its establishment to see how 
the office of shehait has in fact devolved [373] from one holder to the other. 
We may say at once tliat there is, in our opinion, no satisfactory evidence 
before us that the appointments have been made by the Bajah of Pauchkote. 
The attempt, to liase the claim of the defendant Gopaul to be shebnit 
upon his appointment by the Rajah, and the claim of the Bajah to the 
right to appoint, have tlierefore failed. Then what is the evidence that 
the office descends in the family of the plaintiff’s husband according to 
the rules of inheritance under Hindu law ? The first shebait, Bungraj, 
left only a daughter, .\uchuma, who married, and the issue was again 
an only daughter, Benotmna. This daughter also married and a third 
time the only issue was a daughter, Lukhipria. And according to the 
plaintiff's case, this curious coincidence was again repeated by Lukhipria 
having an only daughter called Kedroo Bibee, who married Lukun Acharjea, 
the great-grandfather of the plaintiff's husband. There has been much conten¬ 
tion whether (as the plaintiff assorts) these four daughters succeeded each other 
as shehaits, or whether, as the defendant Gopaul asserts, their husbands were 
the shebaits. T'le Subordinate Judge bakes the latter view. He thinks 
that, in each case, the shebait for the time selected his successor, and married 
his daughter to him. On the other hand, there is, undoubtedly, evidence that the 
daughters in some cases continued to hold possession of the guddee after the 
death of their husbands. This was certainly so in the case of Lukhipria, who 
is said to have held the guddee nearly 60 years : and this seems inconsistent 
with the notiion that the daughters had no independent title. But this at least 
is certain, that the succession has not followed the ordinary rules of inheritance 
under Hindu law. Whether the husbands or the wives were shebaits, neither 
after the first generation could claim by inheritance. There is no pretence that 
the husbands were heirs to each other nr to Bungraj, and the daughter of a 
daughter is not an heir except in certain classes of xtridhwn. Lukhipria herself 
was no heiress ; nor was her mother Benconna; nor was ■ lier daughter Kedroo 
Bibee. The Hindu law of inheritance, for which the plaintiff contends, does not 
explain the devolution of the office in either of the two lives contended for. 

*■ 

[874] There is no doubt very considerable difficulty in ascertaining what 
is the true rule of succession to this office. Probably it has hitherto been dis¬ 
posed of in a manner which has been generally approved of by all parties con¬ 
cerned. It is sufficient for us to say that the evidence does not in our opinion, 
establish thd plaintiff’s right to succeed under the Hindu law of inheritance. . 
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• • 

The decree of the lowef Court was, therefore, right, and this appeal must 
be dismissed. The plaintiff, appellant, will pay the costs of the defendant, 
respondent, Gopual Aoharjea ; the Bajah will pay his own dosts. 

Appeal dismissed. 


NOTES. 

1 1. THE ADOPTION OF AN ONLY OR THE ELDEST SON-r 

Such adoptions have been declared to bo valid by the Privy Council;—(1899) 21 All., 400; 
(1890) 22 Mad., 398. The oaeo of (1878) 3 Gal., 443 ie no longer law. The case of (1883) 7 
Bom., 221 was a oaso recogniaing the validity of adoption of an elde>:t non. 

II. ADOPTION OF A SISTER'S SON, ETC.— 

Invalid (1899) 21 All., 412 P. C., reversing 17 All., 294 P. B.] 


[2 Cal. 874] 

APPELLATE CIVIL. 


The 26th April, 1877. 

Present: 

Mr. Justice Markby and Mr. Justice Prinsep. 

Eishen Gopaul Mawar.Defendant 

ve?'sus 

Barnes.Plaintiff. * 

Beng. Act VIII of 1869, ss. 2, 21, 22, and 62 — Ejectment — 

Arrears of Rent—Bhaoli Bent. 

Under the provisions of Beng. Act VIII of 18G9 a suit in ejectment will lie for arrears of 
rent due on a bhaoli tenure, 

A suit which is in reality a claim for compensation for use and occupation of lands, can¬ 
not bo described as a suit for arrears of rent under s. 52 of Beng. Act VIII of 18G9. 

This was a suit for the recovery of Bs. 550 and 4 annas principal, with 
interest, on account of arrears of rent due (after giving the defendant credit for 
certain moneys paid into Court) in respect of 69 bigas and 6 cottas of 
nagdi lands, at different rates together 'wHth certain bhaoli lands. The plaintiff 
also prayed that the defendant be dispossessed from such lands under s. 52 
of Beng. Act VllI of 1869. The plaint further stated that 69 bigas 6 
cottas of nagdi land was made up of 67 bigas 6 cottas originally leased 
to the defendant, and 2 bigas of land brought into cultivation by the 
defendant during the term of his lease, and on which the plain-[3753tiff 
had assessed a rent of Bs. 5 a higa, agreeably to the rate prevailing in 
the village. In the Munsif’s Court the plaintiff obtained a decree for the 
whole of the arrears of rent due on the nagdi and bhaoli lands compris¬ 
ed in-the original lease. With respect to the two bigas originally brought into 
cultivation by the defendant, the Munsif modified the rate of rent according 
to the rate of certain of the nagdi lands in the defendant’s occupation. There 

* Special Appeal, No. 1391 of 1675, against a decree of R. Towers, Esq., Subordinate 
Judge of Eilla Bhagulpore, dated the 25th March, 1875, affirming a decree of Babu Gopee 
Nath Matey, Buddsr Munsif ot that district dated the 8th Deoember, 1874, 
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was also the usual decree for ejectment on failure of satisfaction being entered 
into within fifteen days of the date of decree. On appeal the Judge upheld 
the decision of the 'Munsif..and the defendant preferred a special appeal to the 
High Court. 

Baboo Hem Chunder Bmierjee and Mr. Younan for the Appellant. 

Baboos Bhyrab Chunder Banerjee and Bama Chum Banerjee for the 
Bespondent. * 

The Judgment of the Court was delivered by 

Harkby, J. — The question between the parties in this special appeal is, 
whether or no the decree passed under s. 52, Beng. Act VIII of 1869, by 
which the defendant was directed to pay a certain amount as arrears of rent 
within fifteen days, otherwise he w'as to be ejected, is good in law. 

It appears that the Court below lias held that the land to which the suit 
relates consisted of two portions,—one of which is nagdi land, and the other 
bhaoli land. There was an objection taken in special appeal that the Court 
below was wrong in treating any of these lands as bhaoli. But we expressed 
our opinion in the course of the argument yesterday that there was nothing in 
that objection. No doubt there was evidence that, for some time, the land had 
been in possession of a person under the present plaintiff, between whom and 
the defendant the rent was treated as all payable in money: but that could not 
alter the terms of the tenancy as between the plaintiff and the defendant, and 
when that intermediate interest terminated, the land was held partly as bhaoli 
as before. 

Then arises the important question in this case, whether the provisions of 
the law in rosjiect of ejectment upon non-pay-C3763ment of arrears of rent can 
be applied to bhaoli land. I admit that, on first reading these sections of the 
Act relating to this matter, I was under the impression that they did refer 
only to rents reserved in money. But, on further consideration, I think that 
the construction of the sections is tliat they cover not only rent reserved in 
money but rent reserved in kind, S. 52 provides for ejectment for non-payment 
of arrears of rent. An arrear of i-ent is defined by s. 21. It says: “ Any 
instalment of rent which is not paid on or before the day when the same is 
payable accoiding to the patta or engagement, or if there be no written specifica¬ 
tion of the time of payment, at or before the time when such instalment is payable 
according to established usage, shall be held to be an arrear of rent under this 
Act, and, unless otherwise provided by written agreement, shall be liable to 
interest at twelve i>er centum per annum.” Now the w^ord ‘rent ’ may, undoubt¬ 
edly, include both rent in kind and rent in money. But the word ‘ paid ’ does at 
first sight suggest rent reserved in money. But when we turn to s. 2, it is clear 
from that that the liegislature did not use the word ‘ paid ’ in reference to rent 
reserved in money only, because in s. 2 we find the expression “ if the rent is 
payable in kind,” thereby clearly showing that the Ijegislature at any rate con¬ 
sidered that the word ‘ i)aid ’ or ‘ payable ’ was a proper expression for the 
proportionate produce which had to bo delivered in kind, or a bhaoli tenure. No 
doubt there are also the words at the end of s. 21 which provide for interest on 
an arrear of rent. But then I think those words may be applied to a case of 
arrear of ?ent which is payable in kind, because, as we know, those arrears, 
though originally reserved in kind, are ultimately, as between the parties, almost 
always payable in money. There is, therefore, nothing in the words of the law 
which is inconsistent with the term “ arrears of rent ” including arrears of rent in 
kind as well m arrears of rent in money ; and I think the reasonable construction 
to put upon the Act is, that both kinds of arrears are included. I cannot see any 
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reason why a landlord whos(!f rent is payable in kind should not have the same 
remedies as a landlord whose rent is pa^^able -n money. There being nothing 
in the Act which is in any way [3773 inconsistent with tAis reasonable con¬ 
struction, I think we ought to put that construction upon it. 

Then this further objection is raised lo this decree by the appellant, that 
the plaiijtiff’s (respondent’s) own jamma-wasil-baki papers show that there had 
been a full payment of all that was due upon the nagdi.portion of the tenure. 
Now the only evidence before us upon that point is the jamma-wasil-baki 
paper. No doubt those two tenures are distinct. But then we find in making 
up the account, following out the custom to winch I have already alluded, 
after the proprietor’s share upon the bhaoli portion of the tenure has been 
ascertained, that is turned into money, and one lump sura is found to be due 
from the ryot to the landlord. The sum which has been paid on account is 
credited not to the nagdi tenure in particular, but the total sum found to be 
due by adding the two rents together. There is no evidence that the ryot 
himself appropriated this payment to the nagdi tenure. All that we have is 
this document, and on this document we are bound to treat it as a general 
payment on account. On that ob]ection, therefore, the special a])i>oal has 
failed. 

Then there is another objection which it is more difficult to get over. It 
appears that the ryot has,in addition to the originals? higasand odd cottas of 
land, of which the nagdi portion of the tenure consisted, taken into his 
possession two bigas more. Now, in suing the tenant in respect of the rent of 
these two bigas, the landlord does not treat those two bigas as an addition to 
the nagdi tenure held upon the same terms a.s the rest of the nagdi tenure. 
He chooses to place on those two bigas a rent of Rs. G, which is more than the 
rate at which the nagdi tenure is assessed. It is not shown that that rent has 
ever been paid by the tenant. The suit, therefore, in reality, so far as it 
relates to those two higas, is,-a suit to recover compensation for the use and 
occupation of those two higas. And the question then arises whether that can 
be an arrear of rent to which the provisions of s. 52 can be apjilied. 

In order to decide that question, wo roust, as in deciding the other question 
upon the construction of the .\ot, go back to [3783 s. 21 and see what an 
“ arrear of rent ’’ is. That section sjieaks of an arrear of rent sis “ any 
instalment of rent which is not paid.” Now I do not think it ixissiblo to say 
with regard to those two higas that there was any instalment of rent which 
remained unpaid. No doubt there had been for a considerable time some¬ 
thing due from the ryot to the landlord for the occupation of this land, but I 
think the words “instalment of rent which is not paid ” assume a rent which 
has been fixed, which has become due at the expiry of certain recovering 
periods, and which had not been paid by the tenant. I think, therefore, it is 
impossible to say that, as regards those two higas, there was an arrear of 
rent due which remained unpaid when the suit was brought. Although that 
is a small portion of the tenure in respect of which the suit was brought to 
recover rent, still, according to the decisions of this Court, that error will 
vitiate the whole decree. The tenant is to bo ejected under s. 52 if ho does not 
pay the amount of rent specified in the decree. But the amount sjjeoifiod in the 
decree must consist entirely of arrears of rent due. And if it turns out that thyre 
was not really so much arrears of rent due, the tenant never has had the 
opportunity, which the law gives him, to pay within fifteen days that which he 
is liable to pay as arrears of rent. 
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The result is, that we must set aside the decree of the Court below, and 
we must make the decree which the Court below ought to have made. There 
will be a decree as Tor arrears of rent lor the amount found to be due, minus 
the rent of those two bigas, and for ejectment from aU but those two bigas. 
And if that amount, together with interest and costs in proportiou, be paid 
into Court within fifteen days from the date of the decree, execution of the 
decree for ejectment will be stayed. There will also be a further decree for the 
amount fixed by the Court below in respect of those two bigas ; but thtfii [not ?] 
being arrear of rent will not be included in the decree which directs the 
defendant to pay the money into Court." 

Appeal allowed. 


[3701 FULL BENCH. 


The 10th April, Ikll. 

Peesent: 

Sir Richakd Gaiith, Kt., Chief Justice, Mb. Justice Kemp, 
Mr. Justice Macphbbson, Me. Justice Maekby and 
Mb. Justice Ainslie. 

Bhimul Doss alias Lall Baboo.One of the Defendants 

versus 

Choonee Lall.Plaintiff.! 


Hindu law — Inheritance — Brother — Nephew — Mitakshara—Joint 

undivided Family. 

Where, in an undivided Hindn family living under the MiUEshara law, a person dies 
without leaving issue, but leaving a brother, and a nephew, the sou of a predeceased brother, 
the latter is not excluded from succession by the former. 

Debt Prashad v. TJiakur Dial (1. L. R., 1 All., 105) followed. 

This case was referred by Garth, C.J., and Mitter, J., to a Full Bench 
in the following ORDER of reference ;— 

* Garthi CS.J.—The plaintiff and the defendant, special appellant, are 
related to each other as first cousins, and the following family tree will materially 
assist the Court in understanding the question of law rais^ between them :— 

BANEE PR08AD. 


1 Baboo LaU, 2 Pirtum Lall, 3 Futteh Ghaud, 4 Janbhunjun, 5 Hurro Lall, 6 Bhoku Lall, 
died 1280 died 1269 died 1244 died 1276 died 1273 died 1277 

(1873.) (1862.) (1837.) (1869.) (1866.) (1870.) 

CHOONEE Ladd, Dosanund, Bhimul LAiiLaftoa 

plaintiff. defendant. LaLL BABOO, 

defendant, 
tpecicA appellant. 

* The plaintifi withdrew his claim for ejectment, and a decree was made for the arrears 
with interest and costs. 

t Special Appeal No. 770 of 1875, against a decree of A. J. Elliot, E^., Judge of Zilla 
Bhahabad, dated the 18th of Februar\', 1875, affirming a decree of Moulvi Mahomed Nurul 
Hossein, Munsif, Subordinate Judge of that district, dated the Qlst of September 1874. 
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The plaintiff’s case is tSia. The six sons of Banee Prosad lived as members 
of a joint Hindu family till the death of the fourth son, Janbhunjun Doss, 
which took place in 1276 (1869); Babbo Lall, Futteh Chafad, and Janbhunjun 
died without issue, and upon these facts the plaintiff contends that he is 

entitled to one-third share of the family property. 

» 

[380] The respective years of death of the several sons of Banee Prosad 
as given in the above tree being not disputed, the defendant, special appellant, 
contends that the plaintiff’s father, Pirtum Lall, ha^■ing predeceased Janbhunjun, 
the plaintiff is not entitled to the one-third share of tlie family property which 
he claims. The date of separation was disputed in the Courts l>olow, but it 
has been found as a fact that it took place after the death of Janbhunjun. The 
defendant, special appellant, contends that, on the death of Janbhunjun, his 
interest in the joint family property dev^ved upon the surviving brothers 
Baboo Lai and Bhoku Lall alone, to the exclusion of the plaintiff and Dosanund, 
sons of Pirtum Lall and Hurro Lall, who had predeceased .lanbhunjun. 

The contention of the plaintiff on the other hand is, that, on Janbhunjun’s 
death, his interest in the joint family property passed to all the surviving 
members of the joint family. This contention is supported by a Full Bench 
decision of the Allahabad High Court in the case of Dehi Parshad v. Thakur Dial 
(I. L. R., 1 All., 105), and also apparently by an important passage which 
occurs in the judgment of the Privy Council in the well-known Shivagunga 
case, upon which the above Full Bench decision appears mainly to be founded. 

We entertain grave doubts whether the passage in the judgment of the 
Privy Council justifies the decision of the Allahabad High Court, and whether 
that passage is in accordance with the Mitakshara law; and as the question raised 
is one of great importance, and of very general application, we think it right to 
refer it to a Full Bench. 

The question referred is, whether, in an undivided Hindu family governed 
by the Mitakshara law, if a brother dies leaving no issue, but leaving brothers 
and orphan nepliews, who are members of the joint family, his interest in the 
family property passes on his death to his surviving brothers alone, or to all the 
surviving members of the joint family ; and in case of a paHition, is that the 
principle according to which the respective shares of the persons entitled to 
succeed to that interest are to be apportioned ? 

[381] Baboo MoJiesh Chundcr Chotcdri/ and Moonshi Mohammed Yusuff 
for the Appellant, 

Mr. C. Gregory for the Respondent. 

Baboo Mohesh Chunder Chowdry. —The simple question involvcxl in this 
case is whether, in a joint Mitakshara family, a brother or a nephew is a 
preferable heir to the estate of a deceased. Under the Dayahhaga, no doubt 
a brother would succeed. If succession in the present case is to be regulated 
by the usual principles which govern inheritance, the brother being nearer to 
the deceased would be preferred ; the Mitakshara (Chap. II, s. 4, paras. 5—9,) 
specially provides for the succession of brothers in preference to nephews. 
Those provisions are applicable equally to joint and separate property. The 
Allahabad High Court has restricted their application to separate property 
only, relying apparently on the case of Katama Natchiar v. The Baja of Shiva- 
gunga (9 Moore’s 1. A., 539). That case, however, does not bear out the 
position taken up by the Allahabad Full Bench. On the contrary, it supports 
the present contention that the principle is the same, whether the property be 

' 


689 



!.£<.&. 2 Cal. 322 bhimuIi doSs kc. v. choomee lall [18771 

joint or separate. It speaks of descent both in cases of a divided as well as 
an undivided family. No doubt, the Judicial Committee say that property 
obtained by partitibn comes within the category of acquired property, and 
acquires a separate character. But it cannot be argued on that basis that 
joint property which has not been subjected to partition would follow a different 
order, of succession from property which hal acquired a separate character by 
partition. Unless it is made out positively that there is something in the law 
itself by which a separate order of succession is provided for joint property, it 
is submitted that it should follow the same rules as in oases of separate property. 
The following cases were also cited: Chowdry Chintamun Sing v, Mns&amut 
Nowlukho Konwari (L. B., 2 Ind. App , 263 ; S.C., I. L. B., 1 Cal., 153), Mussa- 
mut Golab Koonumr v. The Collector of Benares (4 Moore’s I. A., 246), Tara 
Chand Ghose v. Pndum Lochun Ghose (6 W. B., 249), Bajkishore Lakoory v. 
Gobind Chunder Lahoory {I. L. E^, 1. Cal., 27). 

[882] Mr. C. Gregory, for the respondent, contended that the ruling in the 
case of Debi Parshad v. Thakur Dial (1. L. E., 1 AIL, 106) had definitively 
settled the question, that, in an undivided Hindu family living under the 
Mitakshara, the sons of a predeceased brother take by representation the 
inheritance which their father would have taken in the estate of their uncle, had 
he survived the period of distribution. The case of Duljcet Sing v. Sheomunook 
Sing (1 Sel. Bep., 59) also supports this position ; see also 2 West and Biihler. 
p. 34. 

Baboo Mohesh Chunder Chowdry in reply. 

The following Opinion was delivered by the Full Bench;— 

Garth, C. J. —This case raises precisely the same question v/hich was 
decided by a Full Bench of the Allahabad High Court in the case of Debi 
Parshad v. Thakur Dial (I. L. B., 1 AIL, 105), and we feel bound, having regard 
to the weight of authority, to decide in accordance with that decision, that, 
under the circumstances stated in the case, the interest of the deceased brother 
in the family property ought, in the event of a partition, to be divided 
between his nephew and his two brothers in equal shares. 

This point was,distinctly decided by the Sudder Dewanny Adawlutin the 
year 1802 in the case of Duljeet Sing v. Sheomunook Sing (l Sel. Bep., 
59), and Mr. Colebrooko was one of the Judges who decided it. The same 
rulft has been laid down since by other authorities, and is recognized by the 
Lords of the Privy Council in the case of Katama Natchiar v. The Bajah of 
Shivagungn (9 Moore’s I. A., 639, at p. 611). 

We do not find any authority conflicting expressly with those decisions ; 
and we are, therefore, of opinion that the judgment of the Lower Court is 
right, and that this special appeal should be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[This case was followed in (1R7S) 5 Cal., 142, where it was held that the principle of siu- 
yivorship obtains until partition and on partition the division is per stirpes.] 
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[888] APPELLATB! CRIMINAL. 

The 7th May, 1877. 

Pbbsent : 

Mb. Justice Mabkbt and 'Mb. Justice Pbinsep. 

The Empress 
versus 

Halodhur Poroe and others.” 


Penal Code, s. 277—Public Spring Reservoir. 

The words “ public spring or reservoir ” used in s. 277 T of tho Indian Penal Code do not 
include a public river. The strewing of branches in a river for fishing purposes Jield, there¬ 
fore, to be no offence under that section. 

The accused and six other fishermen were tried summarily under s. 227] of 
the Criminal Procedure Code hy the Deputy Magistrate of Jhanedah, in the 
district of Jessore, for voluntarily corrupting the Nobogunga river by strewing 
branches therein for fishing purposes. The offence was laid under s. 277 of the 
Indian Penal Code. The accused were all found guilty and fined respectively. 

The defendants thereupon petitioned the High Court. 

Markby, J. —I think we must hold that this is not a case under s. 277 of 
the Indian Penal Code. The water which is said to have been fouled was certainly 
not the water of a reservoir, nor, in my opinion. was it the water of a “ public 
spring." The judgment of the Magistrate shows that it was the water of the 
'river Nobogunga. I do not think by the use of the words " the water of any 
public spring " the Legislature intended to include the water of a river. On 
that ground we quash the order and direct the fine, if paid, to be refunded. 

Conviction quashed. 


NOTES. 

[ The fouling ot the running water of a continuons stream may be an offence under 
sec. 290 I. P. C., if not under sec. 277 :—6 Bom., L. R., S2.] 


* Criminal Motion No. 6ti of 1877, against the order qf W. G. Dears, Esq., Deputy 
Magistrate of Jhanedah, dated tho dth January 1877. 

t £Bec. 277 :—Whoever voluntarily corrupts or fouls the water of any public spring or 
. , , reservoir, so as to render it unfit for tho purpose for which it is 

Fouling the water i a orflinajiiy shall bo punished with imprisonment of either 
public spnng or reservoir, jegcription for a term which may extend to three months, or 
with fine which may extend to five hundred rupees or with both.3 

]; [Sec. 227 In oases where no appeal lies, tho Magistrate or Bench of Magistrates need 
not record the evidence of the witncsQC|i nor the reasons for passing 
Record in cases where the judgment, nor draw up a formal charge, but he or they shall 
there is no appeal. enter in the register, to be kept for the nprpose, the following 

particulars:— 

• • « *5 
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[881] APPELtATB OBIMINAL. 

* The 19th June, 1877. 

Pbesbnt: 

Mb. Justice Ainslie and Mr. "Justice McDonell. 

The Empress 
versus 

Dedar Sirkar.’*' 


Security for good behaviour—-Criminal Procedure Code (Act X of 1872), s. 605. 

On a requisition from tho High Court a Magistrate is bound to state the grounds upon 
which he fixed the amount of security. 

A person from whom security for good behaviour is demanded should have a fair chance 
afforded him to comply with the required conditions of security. 

Under s. 506 + of the Criminal Procedure Code, the Magistrate of Dinage- 
pore required nine persons to furnish “ two respectable and sufficient sureties 
for their good behaviour, each in the sum of Rs. 1,000,” and in the case of 
another person, Dedar, in the sum of Rs. 5,000. The aggrieved parties peti¬ 
tioned the High Court, whereupon Mabkby and PRINSEP, JJ., called upon the 
Magistrate to state the grounds or information on which the amount of the 
respective securities had been fixed. The Magistrate furnished the information 
required, but took occasion to question the autliority upon which he had been 
called upon to state the grounds upon which ho has fixed the various amounts. 
The case ultimately came before AlNSLiE and McDoNELL, JJ. 

Baboo Indro Nath Banerjee for the Petitioner. 

The Junior Government Pleader (Baboo Jugadanund Hookerjee) for the* 
Crown. 


The Jud^mont of the Court was delivered by 


Ainslie^ J. —We think that, under the circumstances stated by the 
Magistrate, it is not desirable that the Court should interfere in the present 
case. In the 4th paragraph of his letter the Magistrate expresses a doubt whether 
the High Court is competent to call upon him to state the grounds upon which 


•Criminal Motion No. 64 of 1877, in the matter of the decision of E. V. Wentmaeott, 
Esq., Magistrate of Dinagepore, dated the 20th January 1877. 

t [ Sec. 506 :—Whenever it appears ‘ to such Magii^trate from the evidence as to general 
character adduced before him, that any person is by habit a 
robber, house-breaker or thief, 

or a receiver of stolen property, knowing the same to have 
been stolen. 


Procedure where security 
required for more than one 
year. 


or of a character so desperate and dangerous as to render his release, without security, 
at the expiration of the limited period of one year, hazardous to the community, 

he record his opinion to that ofEoct, with an order specifying tho amount of security 
which s^mld, in his judgment, be required from such person, as well as the number, 
character, and class of sureties, and the period, not exceeding throe years, for which the 
sureties should he responsiMe for such person's good behaviour, and if such person does not 
comply with the order, the M^istiato shall issue a warrant ^directing his detention pending 
the orders of the Court of Session.} 
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tass] he fixed the amount of seourity. ♦ With reference to this, we deeire to 
oall . his attention to a ruling of the Madras High Court, at page 450 of 
Mr. Prinsep’s edition of the Code of Criminal Procedure (4 Mad., H.C. Bep., App. 
47). 4 n expression of opinion in which we entirely concur. It is there said ; 
" The imprisonment is provided as a protection to societjr against the perpetra¬ 
tion of crime by the individual, and not aa punishment for a crime committed, 
and being made conditional in default of finding secuiity, it is only just and 
reasonable that the individual should be afforded a fair chance at least of 
complying with the required conditions of security." If the Magistrate declined 
to furnish a statement of the grounds upon which he fixed the amount of 
security, this Court would have been unable to say that he had fixed it on just 
and reasonable grounds, and probably the result would have been that we 
should have felt bound to modify the order as prtmd far.ip unreasonable and 
unsupported by anything before us. 


NOTES. 

[Cirounds of fixing the amount may be required to be .stated and the High Court can 
interfere when the amount iR oxoeRRive;—(1892) 1C Bom.. 372; (1900) 23 .Ml., 80.1 


[a Cal. 885] 

ORIGINAL CIVIL. 

The iiJst nml H^inl May, 1H77, 
Present: 

Mr, .Tustice Macpherson. 

Boychurn Dutt 
versus 

Ameena Bibi. 


Sheriff—Right to Poundage—satisfaction of Decree after attachment, 

Imt before sale. 

Certain immoveable' property of the defendant wau attached in execution of a decree 
which had been partly natiafied by the proceoda of a previouR aalo in execution. Before any 
prooeedinga for sale were taken under the attachment, the defendant paid the balance and 
satisfied the plaintiff’s claim in full. Held, that the Sheriff was entitled to poundage upon 
the amount so paid in satisfaction of the debt, and satisfaction of the decree was orddred to 
be entered, and the attachment withdrawn, subject to the payment of such poundage. 

This was an application on notice on behalf of the defendant imthe above 
suit for an order that satisfaction of the decree r88«] made in the suit be 
entered on the record, and that the attachment of the properties of the defend¬ 
ant be withdrawn without payment of poundage to the Sheriff. 


1 cai<.--76 
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The decree in the suit, which was on a mortgage, was made on the 28th of 
June 1875, and default having been made in payment of Rs. 29,991, the 
sum found, due byr the Registrar on taking the accounts, the mortgaged pro¬ 
perties were sold ; and a sum of Rs. 17,070 was received by the plaintiff in part 
satisfaction of his decree and costs. For the realisation of the balance a 
prohibitory order was issued on 29th June 1876, under which certain immoveable 
property of the defendant was attached by the Sheriff of Calcutta. On the 10th 
May 1877, before any proceedings for sale were taken by the plaintiff, the 
defendant paid the balance and satisfied the plaintiff’s claim in full. 

The Sheriff claimed his poundage on the whole debt, but his right thereto 
was disputed hy the parties, and the question was brought before tlie Court on 
motion. • 

Mr. Stokoe for the Defendant, in support of the application, referred to 
8. 201, Act VIII of 1869, In the matter of the. Bombau Joint Stock Corporation-, In 
re Sheriff of Bombay (6 Bom. H.C., O.C., 22), Rex v. Robinson (2 Cr. M. & R., 
334;), and Vmayak Vasndev v. Ritchie Steroart (4 Bom. H. C., O. C., 139), and 
contended that the Sheriff was only entitled to poundage on the amount 
actually levied by liiui in execution, not on the amount afterwards received 
from the defendant in satisfaction of the debt. 

Mr. Jackson for the Slieriff’ contended, that the Sheriff was entitled to 
poundage on the whole amount of the flel)t: his riglit accrued on the execution 
of the writ. He referred to Miller v. Abbott (1 Str. Mad. Cas., 182), Miles v. 
Harris (12 C. B., N. S., 550), and to the following cases in which orders had 
been made on the present question in favour of the Sheriff,— NittianunJ Paul 
V. Nobin Chnnder Ghose, 10th July 1876; In re Brojoitath Chowdhry, 22nd 
May 1875 ; In re Joditnath Shaiv Chotrdhrij, 29th July 1876 : Kheradmony 
Dossee V. Nobin Cunder Ghose, 14th December 1875; Indra [387] Chaiul 
Johurry v. Siiriith Chandra Ghxisc, 6tlj July, 1876; and Pearson v. Madhiib 
Chnnder Ghose, IHth ,4pril, 1872. ' 

Mr. Stokoe in reply. 

Cut. adv.vuU. 


* This case came before the Court (MacphESSON, J.) on the 18th of April J872, in the 
form of a motion, objection being taken to the following ruling of the taxing officer of the 
Court in the taxation of the co.<)ts nt the suit. 

“ la this case the Sheriff’s claim to poundage on the amount endorsed on the warrant 
of arrest, which was executed b> him against the defendant Madhub Chunder Ghose in 
execution of the decree in this suit, is contested on the ground that no portion of the amount 
endorsed on the writ was levied, the defendant having been discharged from custody 
by the Ckmrt under the provisions of s. 278 of Act VIII of 1859 and s, 8 of Act XXIIl of 
I861.t In the table of fees the entry as to poundage is:—’Poundage on sums-levied under a 
writ of execution against the effects, or for taking the defendant in execution, for the first 


t tSac. 873;—Any person arrested under a warrant in execution of a decree for money may, 
on being brought before the Court, apply for his discharge on 
On wlukl .grounds appli- the ground that he has no present means of paying the 4eht, 
for aiooharge may either wholly or in part or, if possessed of any property, that he 
be made. willing to place whatever propertv he possesses at the disposal 

' T of the Court. The applioatioi^ 'sball contain a full account 

of all property |)f whatever imture belonging to the a^icant, whether in expectancy or in 
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« 

[388] The Couiii was of opinion that the Sheriff was entitled to poundage 
upon the sum actually compromised for, and granted the application subject to 
such payment of poundage to the Slferiff. The Sheriff to have thh costs of 
the application. 

Attorney for the Defendant: Mr. Giblaiulcib. 

Attorney for the Sheriff: Mr. Morgan, 


1,000 rupees at 5 per cent., and for the rest at per cent.’ It refers t<' two classes of oxocu- 
tioti, namely, execution against the effects, and execution against the person. The word 
'levied,’ as used in the outrv, applies only to executions of the former class It stands 
connected with the words ‘ under a writ of execution against the otfects,’ but not with the 
words which follow', ‘ fur takii^ the defendant in execution.' 

“The Sheriff has always, both before and since the cstabln-hmeiit of the High Court 
charged poundage as if his right thereto had accrued on his executing the warrant of arrest, 
irrespective of the ultimate result as regards the realixatioii of the amount endorsed on 
the writ. 

‘‘In tho table of foes of the High Court of Boinbav the outr\ as to poundage is ‘ pound¬ 
age on every debt levied bv execution, on every sum not exceeding 1,000 rupees, 5 per cent., 
on every other sum exceeding Rs. 1,000, per cent.’ 'rhore can be iio question that the 
word 'levied,' as used in that entry, applies to cxceiitiuns generally. Yet, in deciding at 
Bombay the question, now raised for the first time here, it was held by Sir RlCHABD COUCH 
(then the Chief Justice of the High Court at Bombay) that, in order to satisfy the word,' levy' 
it is not mxscKsary that the debt should have been paid, and that the words in the table of 
fees must he construed as entitling the Sheriff to poundage upon his executing a warrant of 
arrest in execution of decree —Vtnayak Vasiidev v. Hilclm Utewart (4 Bom., H. C., O. C., 139). 
The facts of that case arc similar to those in tho present case, except that, whereas at Bombay 
the practice of claiming poundage, when the {larty under arrest had boon liberated without 
any part of the debt being paid, was discontinued by the Sheriff after the year 1359, the same 
pRuiticc here has continued uninterruptedly up to the present time ; and except also that 
the entry as to poundage in the Bombay table of fees i.s less favoiirablo to the claim of the 
Sheriff than the corre.sponding entry in the table of fees of this Court. 

" 1 shall follow tho decision in* that case, but inasmuch as that decision is not binding 

possession, and whether hold exclusively by himself or jointly 
Form of application. with others, or bv others in trust for him (except the necessary 

wearing apparel of himself and his family and necessary implo- 
mt'nts of his trade, and of the places respectively where such property is to be found, or shall 

statu that with the exceptions above-mentioned, the applicant is 
Verification. not possessed of any property, and the application shi^ be lipb- 

st'ril^d and verified by the appliuint in the maimer heroiuboforc 
prescribed for subscribing and verifying plaints. (.Ameuded and supplemented by Act XXIII, 
1861, s. 8.)] 

[Sec. 8 When a person arrested under a warrant in execution of a decree for money' 
shall, on being brought before tho Court, apjily for his discharge 
Frooedurc on application on cither of the grounds mentioned in section 273 of Act VIII 
fur discharge by a person of 1859, the Court shall examine the applicant in the presence of 
arrested iu execution of a the plaintiff or his pleader, as to his then circumstances, and as 
decree for money'. to his future means of payment, and shall call upon the plaintiff 

to show cause why he docs not proceed against any property of 
vj^ich the defendant is possessed and why the defendant should not be discharge and should 
tho plaintiff fail to show such cause, the Court may direct the discharge of the defendant 
from custody. I’ending any enquiry which the Court may consider it necessary to make 
into tho allegations of eitlier party, the Court may leave the defendant in tho custody of 
the officer of the Court to whom the seivioe of the warrant was entrusted, on the defendant 
depositing the fees of such officer,^which shall be as the same daily rate as the lowest rate 
charged in the same Court for serving process; or if the defendant furnish good and sufficient 
security for hie appearance at any time when called upon while such enquiry is being made, 
hie aeourity or sureties underteking in default of such appearance to pay the amount 
mentioned in the warrant the Court may release the defendant on such security.) 


595 



I.L.R. 3 Oai. 383 
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r 

C889] APPELLATE CIVIL. 


The 18th April, 1877. 

:^ESENT; 

Mb. Justice Mabkby and Mr. Justice Pbinsbf. 


Chuoder Mohun Boy and others.Defendants 

versm 

Bhubon Mohini Dabea.Plaintifl'." 


Limitation—Petition in fonna pauperis— Act IX of 1871, e. 4 explanation — 

Act Vni of 1869, s. 308. 

A put iu a petition to sno in fonna pauperis for postiCBsion of certain forcoloBiMl property 
within the time Bpooified by the Limitation Act, but on her failing to appear on two occasions 
when called upon to give evidence of her pauperism, the oaae was struck e& so far as theappli- 
uation to sue in forma pauperis was concerned. At the instance of A the case, however, was 
again reopened, and a date fixed for her appearance. Two days prior to this date, but at a 
time beyond the limit fixed by the Limitation .Act, .4 put iu a petition asking that the petition 
which she then made to have her suit proceed as an ordinary suit might be joined with her 
application to sue in./on»a pauperis, and the suit bo duly tried in the ordinary way. She 

on this Court, it will be open to the plaintiff to have the question decided j|>y this Court on 
any objection which he may be advised to make to iny taxation.” 

Mr. Marindin appeared in support of the application. 

Notice of the application was given to the Sheriff, but he did not appear. 

Mr. Marindin contended that nothing having been levied, the Sheriff was not entitled to 
poundage ; the bringing up of the debtor was not a levying of the debt, as under certain 
circumstances the debtor could be discharged by the Court. Under the table of foes iu the 
old Supreme Court, it was held that the Sheriff was entitled to poundage immediately he 
took the debtor in execution: See Miller v. Abbott (1 Str. Mad. Cas., 182). But the position 
of the Sheriff has been entirely altered since the passing of Act VIII of 18d9 : sec In re 
SuiiAfho Chunder Holder (Bourke’s Rep., 59). This alteration was not brought to the notice 
of the Bombay Court, and that decision consequently loses a great deal of its weight. The 
words moreover of the rules relating to fees at Bombay are different from those at Calcutta, 
which further distinguishes the case. The Calcutta rule—see Broughton’s Civil Procedure 
Code, 741,—iR also different from the old rule: see Smoult and Ryan’s Rules and Orders, 
vol. ii, p. 384. The Sheriff does not act now as the agent of the partien, but as theOffioerof the 
Court; bis duty is only to execute the warrant of the Court, and either bring the debtor 
before the Court at once, or make him over to the superintendent of the jail. That o ffirwr 
was formerly the Sheriff, so that then the debtor remained in the custody of the Sheriff, who 
was responsible. In his present position he is not responsible, at any rate when he has 
ddiver^ the debtor to the superintendent of the jail. By Act XII of 1865, s. 3, no one is to 
be committed to the custody of the Sheriff, nor are writs for arrest to be issued to him. Tllle 
is re*euacted by Act XII of 1867. 

■Mj^heraoBi 3 ,—1 do not see that the difference between the old and the new rules 
would justify me in puttii^ a different construction on the new rule to that which was always 
pot on the old one. I think 1 must decide as the Bombay Court did. llie order of the 
qfffkiag is therefore upheld. 

* Bpedal Afipaal No. 1338 of 1875, from the judgment of the Second Subordinate Judge 
of Butdwan, pjp^ing a decree of the Munsif of that district, dated 1st December 1874. 
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A 

also paid in the regular amount*' of stamp duty for an ordinary suit. On the point of limi¬ 
tation, held, that the plaint must be considered as filed not on the day of filing the application 
to sue in forma pauperis, but on the day on vhich the stamp duty >^aH paid and application 
made to have the suit tried in the ordinary way. 

Theexplauationtos.lof the Limitation Act only appiiosiucases whore, undors. 308 of the 
Civil Procedure Code, the application fur leave to sue vnfnrmapauperis is granted, and the ap¬ 
plication is numbered and registered as a suit (See Skimier v, Orde, 1. L. B., 1 All., 230). 

Suit for possession of foreclosed lands. The plaint stated that three of 
the defendants, Modhu Sudun, Madhab Chunder, and Seta Nath Roy, by a 
deed of conditional sale, dated the 24th September 1850, sold to the mother 
of the plaintiff the properties, the subject of the present suit, for a 
consideration of Bs. 200, on a verbal condition that the said properties 
should 1)6 released on payment of the purchase- [ 390 ] money within four 
years. On failure by the defendants to pay the money within the said period, 
the mother of tl)e plaintiff foreclosed the moi’tgage on the 7th February JH60. 
Subsequently, the father of one of the defendants in tlie present case intervened 
on the allegation that part of the lands foreclosed belonged to him by purchase. 
The foreclosure suit was, thereupon, struck off on the 26th June 1861 ; leave, 
however, was reserved to the then plaintiff to bring a regular suit. On the 6th 
February 1873, the present plaintiff presented a petition to be allowed to sue 
in forma pauperis for the possession of the said lands, on the ground that her 
mother, the original mortgagee, had granted the said lands to the petitioner in 
November 1866. The petitionei' was thereupon ordered to* appear and depose 
as to her pauperism on the Ist of March, but she failed to appear ; and again 
on the 15th of June she was ordered to appear, but she again failed to put in 
an appearance before the Court. Tlie case was thereupon struck off the file. 
Subsequently ‘the petitioner a])plied for a review, which was granted, and she 
was ordered to api>ear on the 9th of August for the purpose of deposing to her 
pauixjrism. Before that date, on the 7th of .\ugust, she paid stamp duty 
sufficient for a suit in the ordinary form, whereupon the application was 
registered for hearing as an ordinary suit. 

For the defendants it was contended that the suit was barred. 

The Court of First Instance held that the suit was instituted on the date 
when the plaintiff' paid the stamp for the suit, and not from the date of filing 
the original |)etition to sue in forma pauperis. The suit was, therefore, barred. 

On appeal the Judge remanded the’case, being of opinion that the plaintiff‘’s 
claim would not be barred if she was actually a pauper on the 6th of February 
1873, and that the plaintiff' had had no sufficient opportunity afforded her to 
prove this fact. 

The Munsif, therefore, took fresh evidence on the point, and decided the 
Question of limitation in favour of the defendant: he also found for the 
defendant on the facts. 

The lower Appellate Court reversed the decision of the Munsif on the 
merits, but expressed no opinion on the question of limitation. 

[S9ll From this decision the defendant appealed to the High Court. 

Babu Hori Mohun Chuekerbutty for the Appellants. 
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Baba Nolii Chunder Sen for the fiespondent. 

The following Judgments were de^vered :— 

(t 

Markbyi J. —We think on the face of these proceedings we must hold that 
the suit is barred by limitation. The mortgage is dated the 24th of September 
1850 ; the default was made on the 24th of September 1864 ; notice of foreclosure 
issued on the 7th February 1860. It is not shown on what date the notice 
was served, but the foreclosure must have become absolute some time before 
the 26th June 1861, because the case was struck off on that date with per¬ 
mission to bring a regular suit, as appears from tliei>laint. Therefore, the title 
of the plaintiff must have become absolute at least as early as the 26th June 
1861, and the suit would he barred on tlie 26th June 1873. 

Now, on the 6th February 1873, the plaintiff presented a petition to bo 
allowed to sue m formd pauperm to recover possession. She was ordered to 
appear on the Ist March, and she did not do so. She was again ordered to 
appear on the 15th June, and she did not do so ; and the case was struck off so 
far as the application to sue in form-t paiipei'iK was concerned. The matter was 
reopened, and she was ordered to appear on the 9th August. On the 7th August, 
that is, two days prior to the date on which she was ordered to apiwar.she put in a 
petition asking that the petition which she then made might be joined with her 
application to sue in forma pauperis, and a numlier given to the suit, and the suit 
tried on the civil side of the Court. With that petition she paid in the regular 
amount of stamp fees as in an ordinary suit. The order was that the suit sliould lie 
registered and proceeded with in the usual way. The question we have to decide 
is, whether we are to reckon the plaint in this suit as iilerl on that date, namely 
on the 7th August, or whether the plaintiff can take advantage of the clause in 
the explanation of s. 4 of the Limitation Act, which says that a suit in the 
case of a pauper is instituted when his application for leave to sue as a pau{)er 
is filed. It is, I think, clear that that provision in favour of a pauper only 
[ 892 ] applies in oases where, under s. 308 of the Civil Procedure Code, the 
application for leave to sue in formd pauperis is granted and the suit is numbered 
and registered. In that case, by the provisions of that section, the application 
becomes the plaint in the suit, and the suit is considered as having commenced 
when the petition, w'hich has subsequently been turned into a plaint, was filed. 
But in this case, in consequence of the second application made by the plaintiff' 
herself, enquiry into her pauperism was stopped, and she elected to proceed in 
this'ease as an ordinary suitor and not as a pauper. J think we must take it 
that she having put in tnat petition stood merely in the same ])osition as if she 
had filed her suit on that date. The Pistrict Judge seems to think that she 
will be entitled to the benefit of the explanation of s. 4 of the Limitation Act, 
if she was in fact a pauper when the original application to sue as a pauper 
was filed. I think he had no right to reopen that matter at all when it was 
closed on the application of the plaintiff herself. In order to give her the 
l)enefit of that explanation it was necessary that her application should be 
granted, in which case only her original application for leave to sue as a 
pauper could be treated as a plaint. Therefore, the date on which the present 
suit was filed being the 7th August 1873, and the date on which she was entitled 
to posseseion being on some day prior to the 26th June 1861, the suit is neces¬ 
sarily barred. The decision of the Court below will be reversed and the suit 
dismissed with costs. 

Prinsep, J. —I wish to add only a few words. The decision of this 
Court will proceed on the point of limitation on the facts which are most 
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favourable to the plaintiff, ''i^he point now under decision depends entirely upon 
the question as to whether the application to sue as a pauper is to be treated as n 
plaint. The application can be treated as a plaint only wl’ten the leave to sue 
as a pauper has been granted. In its present state, it is, therefore, incomplete. 
It is only made complete so far as the present suit is concerned by the pay¬ 
ment of fees ; and, therefore, it became a plaint on the 7th August 1873, on 
which date it was clearly barred. 

Appeal allowed. 


NOTES. 

£ LIMITATION IN RESPECT OF SUITS IN FORMA PAUPERIS - 

I. from file date of appUcatimi, 

fe) when it is granted and registered ;—(1870) 1 All., ‘280 ; (1879) i All., ‘241 ; See also 
(1881) 4 All., 37. 

(ft) when before the disiKisal of the application, t'onrt fee is paid :--(1900) 28 Cal., 4‘27. 

II. from file date of lilimj the plaint. 

(n) when the application is refuscnl ; but otherwise When leave having been given, the 
applicant is subsecjuently dispanperisod . —(1895) 17 All., fi‘20 ; (1890) 18 All., ‘200. 
(ft) oven when extension of time was granted for p.iyitig in the Court fees :—(1895) 20 
Bom., .508. 

III. As for the legal representative's position when the applicant dies pending disposal, 
see (1900) 33 Cal., 1103 : 4 C. L. .1. ‘234.] 


[393] APPKLLATE CIV IE 

The iidrd April, 1S77. 

PllKSENT : 

Mh. .Tu.sticr Makkby and Mr. .Ih.stiok Prinsep. 


Kag]ium,oni .\udhikary.one of the Defendants 

verHHR 

Nilmoni Singh Deo.Plaintiff.''' 


rAmitation—Act (IX of 1S71), sch. 11, art. 00—Moucfi obtained 
by Collusion and Fraud. 

A snit for the recovery of money obtained by fraud and collusion is a suit for money 
received by a defendant for the plaintiff’s u.se, and, therefore, ruder art. 00 of the second 
schedule of Act IX of 1871 is barred unless brought within three years of the date when the 
monov was received. 

Suit for the recovery of Rs. 607-6. The plaint stated that one Prankisto 
Mitter had deposited the sura claimed in the collectorate in the name of the 
plaintiff, and that the first defendant, in collusion with the second defendant, 
on the 13th of January 1869, without the knowledge or consent of the plaintiff, 
took out the said sum of money from the collectorate The plaint was filed on 
the 31«t January 1874. The defendants pleaded limitation. 

* Special Appeal No. 1610 of 1875, from the decision of J. 8. Davies, Ksq., Judicial 
Commisflioner of Maiibhoom, dated the 29th March 1875. 
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The lower Appellate Court held that the suit came under arts. 48 and 90 
of Act IX of 1871. The period of limitation was, therefore, to be computed 
from the date on,which the money*was demanded by the plaintiff. Such 
demaod having been made within three years of the filing of the plaint, the suit 
was not barred. 

Against this decision the first defendant preferred a special appeal to the 
High Court. 

Bahoos fftfm Chwider Banerjee and Tamtck Nath Sen for the Appellant. 

Baboo Bhohany Chnrn Dutt for the Respondent. 

The Judgment of the Court was delivered by 

MaPkby, J.—It seems to us that the decision of the lower Appellate Court 
is wrong. The suit is brought to recover a [394} specific sum of money 
which the plaintiff says the defendant No. 1, in collusion with defendant 
No. 2, without his knowledge and consent, had obtained from the collectorate. 
The defendants pleaded limitation. The Court below thinks that the case 
is governed either by art. 90 ot the 2nd schedule of the Limitation Act 
or by art. 48. Art. 90 provides for a suit by a principal against his agent 
for moveable property received by the agent and not accounted for. The 
plaintiff does not sue the defendant as his agent, he does not admit that 
the defendant was his agent. On the contrary, he denied that the defend¬ 
ant was his agent, and the Court below does not find that the defendant was 
so. Therefore it cannot possibly be brought under that head. Art. 48 clearly 
provides for a case in which a suit is brought to recover moveable property 
acquired by means of a criminal offence. The words used are: ‘ For 
moveable property acquired by theft, extortion, cheating, or dishonest mis¬ 
appropriation, or conversion,” following exactly the language of the Penal Code. 
Now the plaintiff in this case does not allege that the defendant committed 
either of those criminal offences. He does not sue the defendant on the ground 
that he bad committed a criminal offence, but that by means of some fraud 
in combination with another person he got possession of the plaintiff's 
money. Now, that is exactly the case whicii would be covered by art. 60 
of the schedule of the Limitation Act, if we read that article as we think we 
ou|ht to do in connection with the English law. A suit for money received 
by the defendant for the plaintiff's use evidently points to the well-known 
English action in that form, and it appears from two cases quoted in Bullen and 
Leake on Pleading, 3rd edition, page 47," that that form of action is appro¬ 
priate to the recovery of money under such circumstances as these. It is said 
there that where the defendant has wrongfully obtained the plaintiff’s money 
from a third party, as by a false pretence, it may be recovered in this Court. 
So, where defendant wrongfully obtained from the plaintiff’s debtors the 
C89d] payment of their debts under a fraudulent misrepresentation that he 
had an authority to collect them, the plaintiff was held entitled to recovei* the 
amount under this count. We think, therefore, that art. 60 of the 2nd 
achedule of the Limitation Act contains the law which ought to govern this 
oase, and that the limitation ought to run not from the time when the money 
was demanded but from the time when the money was received. The money 
in the present case was received so long ago as January 1869, and this suit 

* The cssea lUluded to by the learned Judge are LUt v. Martindale, 18 C. B., 314 ; and 
AndrnoB v. SpwUy, 36 l», J., Ex., 333. 
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was not brought until 1874. Therefore the claim is clearly barred. The 
decision of the lower Appellate Court is reversed, and the suit dismissed with 
costs in all the Courts. * 

Appeal allowed: 


NOTES. 

[See (1905) .‘J2 Gal. 627 at 583 :1 C. L. J., 167 whore all the eases have been collected and 
reviewed by MOOKKR-TEE, J.] 

c 2 Cal. 89B ] 

APPELLATE CIVIL. 

The 31st March, 1876. 

PRE.SENT : 

Sib Richard Garth, Kt., Chief Justice, and Mr. Justice Birch. 

Hendry.One of the Defendants. 

versus 

Mutty Lall Dhur and others.Plaintiffs." 


Sale in execution of decree against representative of deceased Mahomedan — 
Mahomedan law — Debts—Purchaser of share of estate. Bight of. 

B R, a Mahomedan, had incurred debts for repairs to a house of which ho owned an 8-anna 
share, and after his death his daughter S, who was entitled to a 5-aiina share of his estate, 
and who had taken charge of his property and obtained acertidcate under Act XXVII of 1S60, 
directed farther repairs to be done to the e.state. The debts then incurred by B R and Snot 
having been paid, the creditor brought a suit ag.iinst S, as representing her father’.s estate 
to recover them, and having obtained a decree, the house was sold in execution thereof, and 
purchased by H in May 1874. B R at his death left also a sister, who was entitled to a 

3- anna share of his estate, but who bad been for some years absent on a pilgrimage to Mecca. 
On her return she in January 1874 sold her interest in the house to M. In a suit by M 
against S and H for possession of the share so purchased by him— Held, that S did not 
represent the whole estate of B B, and the share purchased by the plaintiff did not pass under 
the execution sale to H; the plaintiff, therefore, was entitled to recover. 

This was a suit to recover possession after partition of a share in a certain 
dwelling-house and land in Sealdah, whioli [396] the plaintiff' had purchased 
under a kobala, dated 2nd January, 1874. 

One Buzloor Rohim died on 13th January, 1871, leaving a daughter 
Surfurunnissa Begum, a widow Fatima Khanum, and a sister Sadurunnissa. 
Buzloor Rohim, at the time of his death, was owner of an 8-anna share in the 
house and land in Sealdah ; the other 8-anna share belonged at the time of this 
suit to one Khodejannissa, who acquired it by purchase. Of the 8-anna share 
owned by Buzloor Rohim, Surfurunnissa was entitled to a 5-anna share (to a 

4- anna share by right of inheritance from Buzlloor Rohim and to a 1-anna 
share under a kobala executed in her favour by Fatima Khanum), and the 
remaining 3-anna share belonged to.Sadurunnissa Bibi. During his lifetime 
and at his death Buzloor Rohim was indebted to Messrs. Anderson, Wallace, 

• Special Appeal No. 1200 of 1875, against the decree of Alex. J. Maclean, Esq,, Judge of 
Zilla 24-Pergannas, dated the 4tb of June 1879, reversing a decree of Baboo Mohendro Nath 
Boee, first Subordinate Judge of that district, dated the 6th of April 1875, 
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& Co. for repairs done by them, and after his death they filed a suit against 
Surfurunnissa Begum, who had obtained a oertifioate and taken charge of 
Buzloor Bohim’s'* property, styling her the daughter and representative of 
Buzloor Bohim, to recover that debt, and a further sum for repairs w^ioh 
had been executed at Surfurunnissa’s direction since Busloor Bohim's dMth. 
That suit was undefended, and a’ decree was made against Surfurunnissa, in 
execution of which Surfurunnissa's interest in the house and land was sold, 
and purchased by certain persons—Hendry and Hubbard—in May, 1874. 
For some time before Buzloor Bohim’s death, Sadurunnissa was absent on a 
pilgrimage to Mecca, and did not return till 1873. In January, 1874, she sold 
her interest in the dwelling-house and land to the plaintiff, who, possession 
being refused him, accordingly brought this suit for possession of his vendor’s 
3-anna share, making Khodejannissa, Hendry, Hubbard, and Surfurunnissa, 
defendants. 

The defendant Hendry defended the suit and submitted in his written 
statement that the decree in execution of which be and Hubbard purchased 
was passed against Surfurunnissa as representative of Buzloor Bohim ; that the 
interest of the latter passed by the sale, and that, consequently, nothing was 
left for the plaintiff’s vendor to transfer, and the plaintiff had no title on which 
to found his suit. The Subordinate Judge, referring to [897] the case of Ishan 
Ghunder Mitter v. Buksh Ah Sotidaffur (Marshall, 614) was of opinion that the 
right and interest of Buzloor Bohim passed by the sale in execution of the 
decree in the suit against Surfurunnissa, who had been sued as his daughter 
and representative. He, therefore, dismissed the suit. 

The Judge on appeal was of opinion that the present case was distinguish¬ 
able from that referred to by the Subordinate Judge, inasmuch as the debt 
was principally incurred after Buzloor Bohim’s death ; and as Sadurunnissa 
was not a party to the suit against Surfurunnissa, the estate of the deceased 
was not fully represented. He, consequently, held that the sale in execution 
against Surfurunnissa could not bind the share of the estate to which 
Sadurunnissa was entitled, and gave the plaintiff a decree for the share sued for. 

The defendant Hendry preferred a special appeal to the High Court, on 
the ground (among others) that by the sale in execution all the rights of 
Buzloor Bohim became vested in him, and Sadurunnissa, as the sister and one 
of the heirs of Buzloor Bohim, could not have any rights in the property in 
dispute as heir till the debts of the estate were paid. 

The Advocate-General, Offg. (Mr. Paul), for the Appellant. 

Baboo Mohini Mohun Bey for the Bespondents. 

The Judgment of the Court was delivered by 

Garth, G. J. —In this case the plaintiff claims a three-sixteenth share in 
a dwelling-house at Sealdah, one half of which is admitted to have belonged to 
the late Buzloor Bohim, who died in 1871. 

Buzloor Bohim, in his lifetime, had employed Anderson, Wallace, & Co., 
in Calcutta, to do some repairs to the house; after his death his daughtw 
Surfurunnissa Begum, who was entitled to five-sixteenth of the whole property, 
employed them to do further repairs. The price of these repairs not having 
been paid* Anderson. Wallace, & Co. brought an action [898] against 
Surfurunnissa Begum, as representing her father’s estate, to recover the sum 
due to them; and having obtained a decree, the house was sold in execution 
under the decree, and was purchased by the defendants Hendry and Hubbard. 
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Meanwhile, a sister of Buzloor Bohim, Sadurunnissa Bibi, who had been for 
some time past on a pilgrima.^e to Mecca, and wlio was entitled to a three- 
sixteenth share of the property, retailed, and she sold her interest to the 
plaintiff, who brings this suit to establish his right, insisting that the three- 
sixteenths which he purchased could not legally be sold, and were not in fact 
sold to Hendry and Hubbard under the decree. 

The defendants contend that Surfurunnissa Begum represented the whole 
estate of Buzloor Bohim, and that, therefore, his sister’s share was liable for the 
repairs and was properly sold under the execution. The learned Judge in' the 
Court below has found that Surfurunnissa Begum was not legally authorized 
to represent the whole estate of her father, and tliat, conse<]uently, tlie decree 
and the execution sale which took •place under it only affected tier live- 
sixteenths of the property. 

Under these circumstances the three-sixteenth share which belonged to 
Sadurunnissa Bibi being duly convoyed to the plaintiff, l)ecame his property, 
and the learned Judge in the Court below was, in our opinion, perfectly right 
in making a decree in his favour. 

Tiie.appeal will, therefore, be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ Bale ill oxocutioii of decroc against one of the rcpresciitsitivcs of a deceased Mahouiodan, 
or the rights of other heirs, see (1885) 7 All., H-i‘2 : 23 All., 263. 3 


C399] FU LL BENCH. 


The 22nd Jannaru, lt^77. 

PbeskNT; 

Slit Bichard Garth, Kt., Chief Justice, Mu. Justice Kemi*, 
Mr. Justice Macpheuson, Mu. Justice Makkby 
AND Mr. Justice Ainslie. 


The Empress 
versus 

Dwarkanath Chowdhry and another." 

. Stamp Act (XVIII of 1869), s. 29, and sch. 11 art. SH —Instrument of 
Transfer-Prosecution by Collector—Intention 
to evade payment of stamp duty. 

Theaoousod was prosecuted under Act XVlIl of 1869, s. 29, for executing a document on 
insufficiently stamped paper. The document recited that, " whereas A and B have sold to me 
2 gimilaa 3 cowfies of land under a kobala, dated the 9th of Jcyt 1283 iu lieu of a consideration 
of Bs. 695, and wheras I have returned to the vendors in all 4 cottas of land worth about 
Bs. 25, and whereas in lieu of the said luud the said vendors havu given me 4 cottas of zorait laud 
held by them, now I or my heirs shall have no objection or contest whatever in regard to the 
mutual exchange of lands between the vendors and me, the purchaser ; hence 1 have executed 

* Beferenoe in Criminal Motion No. T112 of 1876, by Mr. Justice AlNblillt and Mr. Justice 
MOStBIS, da^ the 6th September 1876. 
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this ohitli by way of conveyance or deed of exchange, which may be of service when required.’* 
This document bore a stamp of eight annas, and it was executed only by the accused andpte- 
sented by him for rogietration. Held, that the document was an instrument of transfer within 
the meaning of art. 38, sch. II, Act XVIIl of 1869. Held also, that a Magistrate is bound, 
for the purpose of ascertaining whether any and what penalty should be imposed, to consider, 
whether a person prosecuted under s. 29, Act XVIII of 1869, had any intention to defraud by 
evading payment of stamp duty. 

The acousod Dwarkanath Ghowdhry employed the accused Ghotay Lall, 
a mooktear and revenue agent of the Darbhangah Gourt, to prepare for him a 
document which was to be registered in the Darbhangah Sub-Begistrar’s office. 
Ghotay Lall, accordingly, prepared the document, and Bwarkanath executed it 
and presented it for registration. The document bore a stamp of eight annas. 
It recited that " whereas Inderman Ghowdhry and Mon Ghowdhry, sons of 
Baktwar Ghowdhry, residents and shareholders and nialiks of mouzah Pauchole 

[400] Kris, pergannah Bamchowand, have sold to me 2 gandas 3 cowries, being 
a quarter share of IJ gandas 2 cowries of the entire 16 annas of a certain estate 
under a kobala, dated 0th Jeyt, 1283, F. K., in lieu of a consideration of 
Bs. 695; and whereas out of that share covered by the said deed of sale I have 
returned to the vendors in all 4 cottas of land, worth about Bs. 25 ; and where¬ 
as in lieu of the said land the said vendors have given me 4 cottas of zerait 
land held by them situated in mouzah Pauchole Kris, pergannah Bamchowand 
aforesaid, now I or my heirs shall have no objection or contest whatever in 
regard to the mutual exchange of lands between the vendors and me, the purcaser. 
Hence I have executed this chitti by way of awazanama, or deed of exchange, 
which may be of service when required.” The document was signed only by 
Dwarkanath Ghowdhry. The document being found to be insufficiently stamped 
was impounded by the Sub-Begistrar and sent by him to Mr. A. P. Macdonell, 
the Officiating Magistrate in his capacity of Collector, by whom the accused 
were prosecuted under s. 29, of the Stamp Act, XVIIl of 1869. The defence 
of Ghotay Lall was, that he merely copied out the document from a draft, and 
was unaware at the time that the paper was insufficiently stamped, and that 
he could not be convicted under s. 29. Dwarkanath stated that he did not 
know what stamp was necessary, and that he had no intention to defraud the 
Government. 

* • The Deputy Magistrate, Baboo Gobind Mohun Ghose, acquitted Ghotay 
Lall on the ground that he could not be legally convicted under the section. 
As to Dwarkanath, he referred to the Government Order, 2857 of 4th December 
1875 (15 B. L. B., Bev. Gir., 59), and held that proof of fraudulent intention 
was unnecessary, and the offence was complete when the terms of s. 29 were 
contravened, and it was no defence to say there was no intention to evade 
the law. Dwarkanath was, accordingly, convicted and sentenced to pay a fine 
of Bs. 20. The Officiating Magistrate was of opinion chat Ghotay Lall had been 
illegally acquitted, and that he ought to have been found guilty of ' making ‘ 

[401] the document under s. 29 of Act XVIII of 1859. He, therefore, referred 
the case to High Gourt. 

The ease came before AlNSLiE and MoBRls, JJ., who referred it for the 
orders of the Chief Justice, with the following remarks. 

AlNSLIE, J.—The Officiating Magistrate of Darbhangah (who is also the 
prosecuting Collector) has made a reference to this Gourt in respect of the 
acquittalgof Chclay I ell, vhkh ke Lclds lo have Veen ilkgal. As to this it is 

■ . m 



DWAilltANATH CHOWDHEY [1877] I.L.R. 2 Cal. 40S 

t 

<r 

sufficient to say that unless the Government sees tit to appeal against the 
sentence of acquittal under s. 272 of the Code of Criminal Procedure this Court 
cannot interfere in any way. • > 

The record has been sent up, and on inspecting it several questions of 
considerable importance appear to arise ; and as the propriety of the conviction 
of Dwarkanath depends upon the solution of the first two of these questions, it 
appears to us necessary to consider them. 

In the first place there is the question wliether the instrument on which 
this prosecution is founded is an instrument of transfer within the meaning 
of art. 38, Schedule II of the Stamp Act, or whether that article is not 
restricted to instruments by which a complete transfer binding on all parties 
thereto is effected. In the present case the instrument is only executed by 
Dwarkanath Chowdhry and not by Inderman and Mon Chowdhry, the other 
parties to the alleged exchange, nor are the latter in any way bound by it. 

Secondly, there is the question whether a Magistrate is not bound to 
consider the intention of the persons prosecuted. Tliore is no evidence against 
Dwarkanath of an intention to defraud tlie Government, and ho states in his 
answer that he had no such intention, and believed that the instrument was 
properly stamped as a conveyance of property of less value than Rs. 50 (the 
value stated in it is Bs. 25). Tlie Deputy Magistrate does not base the con¬ 
viction on an inference of guilty intention deduced by himself from the facts, 
but on a ruling contained in an order of the Government of Bengal, No. 2857, 
dated 4th December 1875 (15 B. L. R., Rev. Cir., 59), to the effect that the 
question C4023 of fraudulent intention is to be considered and determined by 
the Collector and not by the Magistrate. 

Thirdly, tliere is a question (which, however, rather arises upon the 
reference in respect of Chotay Lall, but which it would be well to express an 
opinion upon) whether a mooktear who writes out a fair copy of an instrument 
on a stamped paper of insufficient value can be said to ‘ make’ the instrument 
within the meaning of s. 29 of the Act. 

Considering the importance of the questions arising in this case, we think 
it desirable that it should he considered (as if it were a reference from the 
Board of Revenue under s. 41) by a Bench of at least throe Judges. • 

Let this be submitted to the Chief Justice for orders, and notice of this 
order be given to the Government Pleswler. 

The case came on before a Bench of five .Judges. 

The Legal Remembrancer (Mr. II. Bell) for the Crown.—It is not neces¬ 
sary to support a conviction under the Stamp Act that the prosecution should 
show that the* accused had an intention to evade the law. The offence under 
s. 29 of Act XVIII, 1869, is complete irrespective of intention—-see Maxwell 
on Statutes, p. 80. There are many instances in which a guilty intention is 
not a necessary ingredient in the offence: offences for instance under the • 
Cotton Frauds Act— Ecg. v. Premji Bhagvan (10 Bom. Rep., 295), or under 
the English Adulteration Act —Boberts v. EgerUm (L. R., 9 Q. B., 494), and 
under the Statute for the protection of those entitled to shoot game —Watkins 
V. Major (L. R., 10 C. P., 662). For the mitigation of the fine the question of 
intention can of course be considered, but it is for the accused to show that 
be had no intention to evade the law. 
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The Opinion of the Court was delivered by 

Garth, C.J. —On the first question raised in this reference, we are el 
opinion that the inurnment on which this prosecu-CiOS} tion is founded is an 
instrument of transfer within the meaning of art. 38, schedule II of Act XVIII 
of 1869. 

• 

On the second question we hold that a Magistrate is bound, for the purpose 
of ascertaining whether any and wliat penalty should be imposed, to consider 
the question whether a .person prosecuted under s. 29 of the Stamp Act had an 
intention to defraud the Government by using a stamp of less value than that 
required by law. 

A Collector has power to prosecute in every case coming within the 
provisions of s. 24, but he is not to do so unless he shall have reason to think 
that there has been an intent to evade payment of stamp duty. If he does 
prosecute, the Magistrate is bound, under the terms of s. 29, to record a 
conviction, provided that it is proved that there has been a making, &o., of 
an unstamped or insufiiciently stamped instrument: but the amount of fine to 
be imposed is left altogether to the discretion of the Magistrate, a maximum 
limit only being fixed by the law. It is impossible for the Magistrate to 
exorcise any discretion in fixing the fine, or to say what fine ought in any 
particular case to be imposed, unless he is at liberty to determine whether the 
person prosecuted has used no stamp or an insufficient one from a bond fide 
mistake, or from carelessness, or with intent to evade payment of the stamp 
duty. 

It may be true that the Collector is not bound to offer any evidence of 
intention, or even to state the reasons which induced him to prosecute; but the 
question of intention is, nevertheless, one which the Magistrate is bound to 
consider, and he must hoar the statement of the accused and any evidence 
which he may offer in reference to it. 

A Collector may have formed his conclusion on insufficient grounds, or 
have ordered a prosecution without due consideration: and the Magistrate is not 
bound to be guided so far as the question of penalty is concerned by the mere 
fact of the prosecution having been instituted. The present case shows that a 
person who enquires as to the proper stamp to be affixed to an instrument may 
be misled, and so become liable to prosecution even if he makes his enquiry at 
a place where [404] he may confidently expect correct information: for the 
registering officer who sent this document to the Collector has himself made a 
mistake as to the proper stamp to be used. He certified it as liable to a 4*rupee 
stamp, whereas the stamp prescribed by art. 38, Schedule II, is Bs. 16. Had the 
accused enquired at the Registry Office, and used a 4-rupee stamp, he would still 
have been liable to conviction on prosecution; but if a Collector were so 
unreasonable as to prosecute in such a case, a Magistrate would clearly be bound 
to consider the facts put forward by the defendant, and to give effect to the 
defence of bona jides by discharging the accused with a nominal fine. 

A bond fide mistake may not be a complete defence, even if proved beyond 
a doubt: but it cannot be said that it is no defence. 

'As it appears that the judgment of the Deputy Magistrate was arrived at 
without duly considering the merits of the case before him, so much of that 
order as impoees a fine must be quashed. The Legal Bemembranoer has stated 
that the Government has determined that the fine realised from Dwiirkanath 
Chowdhry sfaidl. be refunded, whatever the merits of this case; it is, tfaen^re 
unnecessary to di^t the Deputy Magistrate to recdnsidar his order. 
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The sentence passed upon Dwarkanath Chowdhry on the4th July 1876, 
hjt the Deputy Magistrate of Darbhangah is set aside, and it is ordered that 
the 6ne of Bs. 20 imposed on him, if Realised, be refunded-: 

NOTES. 

£ See Queen-Empress y. Venlcatrayadu (1888) 12 Mad., 231, whore it was held that this 
case had no application in oases within sec. 63 of the Stamp Act 1 of 1879.J 


[408] APPELLATE CRIMINAL. 

The 16th, 18th and 21st June, 1877. 

Present: 

Mr. Justice Markby and Mb. Justice Piiinsep. 

The Empress 
versus 
Donnelly. 

In the matter of the Petition of Donnelly. 

Criminal ProceAure Code (Act X of 1872), s. 815 —Discharge of 
acciised—Revival of proceedings — Evidence — 

Magistrate—Competent witness. 

It is illegal and ultra vires on the pan of a Magistrate to revive before himself criminal 
proceedings against an accused who has .already been discharged under s. 216 of the Criminal 
Procedure Code where no further evidence is procurable than that which was before the Court 
on the first occasion. Mabkbv, J.—When the discharge has been improper, the only 
proper course open to a Magistrate is to report the case to the High Court for orders, and 
that Court, if of opinion that the accused has been improperly discharged, will order a 
retrial. 

Per Curiani .—A Magistrate cannot himself bo a witno.s8 in a case in which ho is the sole 
Judge of law and fact. Per MabKBY, J.—Whore in such a case ho has given his evidence 
and convicted the accused, his having so acted makes theconviction bad. Per PHlNSEr;»J.— 
The conviction is noi absolutely bad. It is open to the Court to uphold the conviction, if it 
is of opinion that, after rejecting the Magistrate's evidence, there is other evidence sufficient, 
if believed, to support the conviction. 

This being a proceeding under s. 297 of the Criminal Procedure Code, the Court refused 
to go into the evidence. 

The facta of this case were as follows. On the 7th of April Baboo Hem 
Nath Bose, the postmaster of Howrah, preferred a complaint to the Magistrate, 
that a letter bearing an obliterated or twice-used stamp had been detected 
among the letters posted in his district. The suspicious letter was handed 
over to the Magistrate, who, on the following day, took the evidence of the 
Postmaster and some of his subordinates. On the ISth April, Mary Donnelly, 
the writer of the letter, appeared on a summons, and was examined by 
the Magistrate. She acknowledged that the letter was in her handwriting, but 
denied having affixed the stamp; in explanation she stated that she had given 
[we] a cook named Ismail two pice to purchase a stamp and pat upon the 
letter. Robert Inglis, the stei^father of the accused, was also examined. The 
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District Superintendent of Police, under the direction of the Magistrate, made 
a further investigation, and examined afresh the accused and her step-fathw; 
two young brothem of the accused Vere also examined, as also the cook 
Ismail, who asserted that the accused had never given him any letter to post. 
By a letter dated the 28th of April, Mr. Fellow, the Magistrate, informed 
the Postmaster that, on a consideration of the evidence as taken by him, and 
also from the facts stated in the Police report, he considered it hopeless to bring 
home the case to the accused, and he thereupon discharged her. The dis¬ 
charge order was endorsed at the back of the Police report. On the next 
day the Postmaster in repl/ to the Magistrate’s letter called his attention to 
the fact that the word ‘ stamped ’ had been written across the suspicious stamp, 
and asserted it as his opinion that the woman herself knowingly used the 
defaced stamp, and concluded by asking the Magistrate to try the case. On 
receipt of this letter, Mr. Pellow issued a warrant for the arrest of the 
accused, and on the 4th of May began a second proceeding against the accused. 
So much of the evidence of the Postmaster as is material was as follows; 

" I saw clear marks of defacement not by the stamp of my office. I observed 
also the word ‘ stamped ’ written over the stamp. It appears to be in the 
same handwriting as the address. I noticed this at the time I first saw the 
letter. I did not mention this in my deposition, because 1 was not asked by 
the Court. I brought the letter personally to the Magistrate, and did not 
submit a written report. I mentioned the fact then that the word ‘ stamped ’ 
was written over the stamp.” The former witnesses from the post office were 
again examined as in the first proceeding. Mr. Pellow, the Magistrate, also 
examind himself as a witness. His deposition was as follows; 

“ I recognize this letter : it was given me by the Postmaster of Howrah 
on the 6th or 7th April last. He personally showed me the defaced stamp, 
and spoke to me a few minutes on the subject. I ordered a prosecution, and 
took up the case myself. 1 opened the letter, and took evidence as Magistrate. 
I then referred the matter to the Police. Mary Donnelly, the present 
tW71 defendant, was summoned and made defendant after the Police inquiry. 
^ Believing that there was no evidence to prove who affixed the defaced stamp, I 
discharged Mary Donnelly on the 27th of April. The Postmaster then wrote a 
letter, No. 142, on the 29th April, pointing out that the word ‘ stamped ’ was 
written over- the stamp, and I in consequence took up the case again. The 
letter has never been out of my custody since the 6th or 7th of April when 
first made over to me, except to show parties in the course of the trial. It has 
been always left locked up in my box. I don’t recollect the Postmaster point- 
'ing out the word ‘ stamped ’ written over the stamp, but he may have done so. 

The cook Ismail was also examined, who repeated his previous story. The 
Magistrate thereupon drew up a charge against the accused under s. 262 of 
theindian Penal Code, and having taken the defence and examined the witnesses 
produced on her behalf, found her guilty of the charge, and sentenced her to 
two months’ rigorous imprisonment. The accused appealed to the Sessions 
Judge of Hooghly, who, however, confirmed the decision and sentence of the 
Magistrate. On an application by the petitioner to the High Court, under 
8. 297, the record of the case was sent for from the Court below. 

Mr. Jackson for the petitioner.—There is no evidence in this case to 
uphold the conviction. The conviction is also bad on the ground that the Magis¬ 
trate could not appear as a witness in a case in which he was sole judge. In 
Queen v. Mukta Singh (4 B. L. B., A. Cr. 15), Norman, J., has collected the 
English oases on this point, which are all in favour of this contention. The 
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JEHaglish law on the point ably goes to the extent of permitting a Judge to be a 
witoeas in a case where he is not the only Judge trying the case; Bacon’s 
Abridgment, Tit. Evidence, p. 206; seef also Hackers' case U^elyng’s Rep., 12). 
The Magistrate further had no power to revive the prosecution against the peti¬ 
tioner after she had beensdischarged. Sections 142 and 215 of the Criminal 
Procedure Code may be supposed to confer this power ; hut ss. 295 and 296 
clearly show that it was the in-£408]tention of the Legislature to reserve the 
exercise of this power to the High Court alone. The point has already been 
decided in In re Mohesh Mistree (I. L R., 1 Cal., 282). • Jint Sakoo v. Bheekon 
Boy (18 W. R., Or., 39) may be referred to as supporting the opposite 
contention, but there CODCH, C. J., points out that the Magistrate had, on 
the second occasion, some fresh evidence before him, which is not the fact 
in this case; see also Kistoram Mohara v. Ants (20 W, R., Cr., 47). 

The Legal Remembrancer (Mr. H. Bell, with him the Junior Government 
Pleader, Baboo Juggadanand Mookerjee) for the Crown.—In this case there was 
no necessity for the Magistrate to have made himself a witness. He might 
have taken judicial cognizance of every fact stated by him as witness. The 
evidence is immaterial, and there is sufficient on the record independently of 
the Magistrate’s evidence to support the conviction. The action of the Magis¬ 
trate cannot, therefore, be a ground for reversing the orders of tiie lower 
Courts ; see s. 167 of the Evidence Act. Hurpurshad v. Shco Dayal (L.R. 3 Ind. 
App., 269, 286) and Kishore Singh v. Gonesh Mookerjee (9 W. R., 252) are cases 
in favour of the power of a Judge to examine himself as a witness. An American 
case, Boas v. Bilhler (2 Martin, N. S., 312), referred to by Taylor in his work 
on Evidence, p. 1173, seems to decide that a sole Judge cannot depose as a 
witness, but the author does not approve of that case ; see also Best on Evi¬ 
dence, 3rd ed., 260. [MarkbY, J.—Mr. Best is there referring to trial by jury, 
and not to cases where a .Judge tries the facts.] Tn England and America there 
would be no appeal from the facts. In this country, appeals are pennitted ; 
and, therefore, the same objection does not apply. Under s. 118 of the Evidence 
Act, a .Tudge is not precluded from giving evidence— Queen v. Taraperaaud 
Bhtitiaoharjee (N. A. Rep., 1857, pt. II, p. 83). [Mahkhy, J.—There is no 
reason at all given for that decision,] The decision of Norman, J., in Queen v. 
Mukta Singh (4 B. L. R., A, Cr., 15) distinctly holds that a Judge is a competent 
witness, and can give evidence in a case tried before himself. Queen v. Bholanath 
C409] Sen (I. L. R., 2 Cal., 23) does not apply, because there it was held 
that the Magistrate had a personal interest in the case tried. Noauthority^ias 
been shown making it imperative that the Magistrate should have fresh 
evidence before him before he can try a case a second time. The Magistrate 
was competent, under s. 464, to withdraw the order of dischai’ge. The evidence* 
on the second proceeding was given much more in detail; there was, therefore, 
fresh evidence sufficient to bring the case within Hart Singh v. Danish 
Mahomed (20 W. R., Cr., 46). Fresh evidence was not absolutely necessary— 

In re Bamjoi Moeoomdar (14 W. R., Cr., 65). In re Mohesh Mistree (I. L, R., 

1 Cal., 282) does not apply ; all the Court there ruled was that a Magistrate 
cannot order a Subordinate Magistrate to proceed with a case under s. 142 ; see 
also Queen v. Tilkoo Goala (8 W. R., Cr., 61), Jint Sahonv. Bheekon Boy (18 
W. R., Cr., 39), Kistoram Mohara v. Ants (20 W. R., Cr., 47), Sidya bin Satya * 
(unreported, see Prinsep’s Cr. Pro. Code, 5th ed., 163), The record shows 
that the alleged first and second proceedings of the Magistrate were in fact 
one proceeding,—the second proceeding was only a continuation of the first. 

Mr. Jackson in reply. 

Cur. adv. vuU, 
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The following Judgments were delivered :— 

Markby, J. (|.fter shortly stating the proceedings before the Magistrate 
continued):—The petitioner appealed to the Sessions Judge of Hooghly, who on 
the 28th of May affirmed the conviction and sentence. The petitioner then 
applied to this Court to set aside .the conviction as illegal: first, because the 
Magistrate had no power to revive the prosecution against the petitioner after 
she had been discharged; and, secondly, because the Magistrate could not 
appear as a witness in a case in which he was the sole judge. On the argu¬ 
ment of the case, it vras also contended that there was no evidence which 
would support a conviction. 

C410] As regards the last point, we intimated at the close of the argument 
for the petitioner, tliat there was some evidence. Of course we express no 
opinion whatever as to tlio sufficiency or otherwise of that evidence; that is a 
matter into which this Court does not enter upon an application of this kind, 
nor is it desirable to comment upon this evidence ; but I may say with reference 
to an argument used by Mr. Jackson, that, in my opinion, that evidence does 
not consist solely of the comparison of handwriting made by the Magistrate. 

I proceed now to examine the grounds of law taken in the petition. 

With regard to the power of the Magistrate to revive proceedings against an 
accused person who has been discharged under s. 215, the law provides 
by that section that a discharge under it is not equivalent to an acquittal, and 
does not bar the revival of the prosecution for the same offence. By s. 142, 
also, any Magistrate duly empowered in any case which he is competent to try 
or commit for trial may, without any complaint, take cognizance of any offence 
wliich he suspects to have been committed, and may issue process to compel the 
suspected persons to appear. These two sections appear, no doubt, to leave the 
Magistrate, if properly qualified, free to revive any case he likes, whether the 
discharge be illegal, whether it be improper upon the evidence, whether it 
appears to the Magistrate that another offence has been committed than that 
charged, or whether fresh evidence which was not previously forthcoming has 
come to his knowledge. .\nd the Magistrate could, under the sections, revive 
not only any case heard by himself, but any case hoard by another Magistrate 
subordinate to himself; and having revived it, he could, under s. 44,* send it 
• 


• [ Sec. 44 :—The Mafristrate of the district or any Magistrate of a division of a district, 
may make over any criminal case taken up by him on suspi- 
• Transfer uf ..ases to Sub' cion, or brought before him on complaint, or on report by the 
ordinate Magistrate. Police, for inquiry or trial to any Magistrate subordinate to him 

to bo dealt with to the extent of the powers with which the 
Subordinate Magistrate may have boon invested under the provisions hereinbefore contained. 

The Magistrate making the reference may, if the case was brought forward on complaint, 
before such reference, examine the complainant as prescribed in this Act; but if he does not 
do so, the Magistrate, to whom the case is referred, shall proceed as if the complaint had been 
made to him. 

The order of reference shall bo recorded in a proceeding, and, if the case has been 
brought forward on the report of a Police Officer, shall bo recorded on such report; and 
all processes'issued for causing the attendance of the accused person or the witnesses shall 
direct them to attend before the Magistrate to whom the case has been referred. 

The Magistrate making the reference may, if he thinks proper, retransfer to his own file 
the case referred under paragraph one of this section, and when he has done so, and not 
before, may proceed therein. 3 
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biwk to tho Magistrate who ordered the discharge for enquiry or trial. And 
this is precisely the same where there is a discharge under s. 195 * upon an 
enquiry by a Magistrate with a view to commitment to th® Sessions or to the 
High Court. For all cases of discharge, therefore, the Magistrate would, under 
the section, appear to liave the most absolute .and uncontrolled power of 
reviving the proceedings against the accused. 

That this, however, was not the intention of tho Legislature [411] is 
obvious from the provisions of ss. 295 and 296. A special proceeding is 
provided by s. 296 for the case in which an order (which in ray opinion 
includes an order of discharge) is found to lie illegal. .All that the Magistrate 
can then do is to report the proceeding for the orders of tlie High Court. So 
by s. 296, if it appears to the Magistrate that some otiior offence has been 
committed than that of which the accused person has been discharged, ho may 
direct the Subordinate Magistrate to enquire into that offence; but this he can 
only do in a case which, when before that Magistrate, was a sessions case. If 
the Magistrate at the same time possessed the unlimited power of reviving 
proceedings in all cases of discharge and sending them down to his subordi¬ 
nates for further enquiry, which ss. 44, 142,195 and 210 at first sight appear to 
give liim, these provisions would be wliolly meaningless. 

It is this diSiculty of reconciling tlie provisions of ss. 295 and 296 with the 
extensive powers conferred by the earlier sections that seems to me to render it 
necessary to put some restriction u])oa the literal meaning of tliose earlier 
sections; and taking the whole Act, the only conclusion 1 can come to is, that the 
Legislature did not intend that the Magistrate should, as a general rule, iiave 
any power at all of revision over the proceedings of Subordinate Magistrates in 
cases of discharge. S. 296 gives that power in one special case only. If a 
Magistrate, therefore, thinks a discharge illegal or improper, it must bo brought 
before the High Court; in the first case, by a report of the Magistrate under 
s. 295 ; in the second case; by an application under s 297; when the High 
Court will, if the discharge was improper, order the accused to he tried or 
corhmitted for trial. On the other hand, if there is any fresh evidence forth¬ 
coming, which was not before the Court when the first enquiry was held, then 
there is no necessity to revive the previous proceedings at all, and the Magis¬ 
trate can proceed without any roferonco to tho High Court. This seems to mo 
to be a reasonable construction of the Act, and it is tno only way in which I can 
reconcile all its provisions: That distinction was, J believe, first suggestetf in a 
reference by the Officiating Sessions Judge of Sylhet in the case Han Singh 
V. [412] Danish Mahomed (20 W. R., 46). The learned Judges of this Court 
do not there say whether tliey approve of that distinction, but they affirm the 

•[Sec. 195 ;—When a Slagistrato finds that there are not sufficient ground-s for committing 
the jwioused person to take his trial U'foro tho Court of Session 
When accused person to or High Court, or for remanding him, he shall discharge him, 
bo discharged. unless it appears to tho Magistrate that such person should he 

put on his trial before himself, in which case ho shall proceed 
under chapter XVI, XVII or XVIII of this Act. 

Explanation I.—The absence of the complainant, except when the offeneo may lawfully be 
compounded, shall not be deemed sufficient ground for a discharge, if there appear other 
evidence of a nature rendering a trial dc.sirablo. 

Explanation II.—A discharge is not equivalent to an acquittal and docs not bar the revival 
of a prosecution for tho same offence. 

Explanation III.—An order of discharge shall not ordinarily be made until the. evidence of 
the witnesses named tor the prosecution has been taken.] 
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order of the Magistrate who had remanded the case for a fresh enquiry upon ^ 
ground of there being “ further evidence procurable which was opt before 
Court when the order of discharge was given,” and not as the Sessions 
points out on the ground of there being a “ failure of justice.” But in a 
subsequent case (I. L. B., 1 Cal., 282) three Judges of this Court held that 
a Magistrate could not, of his own motion, revive a case where the accused 
had been discharged without examining all the witnesses for the prosecution. 
I was a party to this judgment, and of course it was not our intention to 
overrule the decision of the late Chief Justice and Mr. Justice Glover in 20 
Weekly Reporter. We could not do so ; and it seems to me that these decisions 
are reconcilable in the way I have mentioned. I, therefore, hold that a 
Magistrate cannot, by his own order, revive proceedings where no further 
evidence is procurable which was not before the Court on the first occasion. 

The only question, therefore, is, whether in this case there was, on the 
second occasion, any such further evidence. I think there was not. Indeed, 
1 confess I have great difficulty in understanding what the first evidence is said 
to be. The petitioner was charged with using a defaced stamp; the envelope 
of the letter upon which the stamp was, was before the Court on the first 
occasion, and it is not denied that the stamp was also before the Court on that 
occasion ; but it is said that a certain word, which was at that time written 
partly upon the stamp and partly upon the letter, was not before the Court as 
evidence. How that is possible I really cannot understand. I agree with the 
Sessions Judge entirely that this evidence was before the Magistrate on the 
first occasion, but its effect had been overlooked. 

As to the second point, whether the conviction is illegal because the 
Magistrate himself gave evidence, that question seems to me to resolve itself 
into this. Is a sole Judge of law and fact competent to decide a case in which 
he has himself given evidence ? 

C*13] It has been strongly contended on the part of the Crown that he is 
so, and that there is no impediment in law to a Judge giving evidence, and then 
disposing himself of the case by his sole opinion. No instance of this kind has, 
however, been found, and no authority of any Judge or text-writer has been cited 
in support of such a proposition. The English cases (they are very few and very 
old) do not go further than to establish that a person having to exercise judicial 
fundtions may give evidence in a case pending before him-when such evidence 
can and must be submitted to the independent judgment of other persons, 
^ercising similar judicial functions, sitting with him at the same time Lper 
Norman, J., in Queen v. Mukta Singk (4 B. L. R., A. Cr., 15)]. No case in 
England is cited in which even under these circumstances a Judge has been 
called as witness in a trial on which he was sitting later than the trial of Lord 
Stafford. 

Two cases are cited as having occurred in this country—one, the case of 
Queen’v. Tarap&rsaud Bhuttacharjee {N.A. Rep., 1857, pt.ii,p. 83), and the other, 
the case before Mr. Justice Norman above referred to. That learned Judge went 
into the matter on that occasion very fully; and having carefully considered 
his judgment, I have come to the conclusion that he did not intend to carry* 
the law beyond that which he lays down as the result of the English cases, 
fle is very careful to point out that, in the case before the late Nizamut Adawlut, 
the trial took place with the assistance of a Muhammadan law ofiBcer, who 
might have given a futwa acquitting the prisoner, and that if he had done so, 
tbe^Judge who gave that evidence could not have convicted him, but could 
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only, have referred the matter to the Nizamut Adawlut. Then he says at p. 19; 
" Prior to th^ enactment of the Code of Criminal Procedure, when a Sessions 
Judge was trying a case with the assistance of a Muhamiz]p.dan law officer, it 
would seem from the case cited and from the analogy of the English cases refer¬ 
red to, that the Judge might have given evidence in a case tried before himself. 
By the substitution of a system of trial with assessors, a different species of 
check was introduced. The assessors give their opinions, which the Judge is 
bound to record. The Judge [414^ must transmit an abstract of a trial to the 
High Court^ and on perusal of such abstract th^ Court nray call for the record.” 

The learned Judge seems, therefore, to think that the presence of the 
assessors brings the cases within the rule which lie had derived from the English 
cases. Whether this is quite correct is, I think, open to some question ; and 
it is not quite consistent with what the learned Judge had himself asserted in 
an earlier part of his judgment. But that appears to mo to have been the 
view at which the learned Judge ultimately arrived. 

In the absence, therefore, of any authority for the {losition that a sole 
Judge of law and fact may give evidence, and then decide a case in which he 
has been a witness, I refuse to give any countenance to what appears to me to 
bo a most objectionable proceeding. Every one admits that it is highly objec¬ 
tionable for a Judge to give evidence even when there are other Judges besides 
himself. For my own part, 1 consider these objections so fcrrinidable that I 
would gladly see the practice of calling a Judge as a witness abolished in all 
oases. But these objections are greatly increased when the Judge who testifies 
is a sole Judge. The case is entirely in his hands. He has no one to restrain, 
correct, or check him. If be gives evidence upon any matter of importance, the 
party against whom his evidence tells could not venture to test his credibility 
either by cross-examination, or contradict it by other testimony. I need say 
nothing of the indecency of such a proceeding ; no one dare venture to defend it. 
The Judge would therefore give his evidence without the usual safeguards 
against false testimony—a position which has been over and over again 
repudiated. 

It was contended by Mr. Bell that the appeal to a higher Court was a check 
upon the Judge. To some extent it may be * 80 , but not a sufficient one. The 
Appeal Court would deal with the evidence including that of the Judge. But, in 
my opinion, the evidence of the Judge Ijeing practically incapable of challenge or 
contradiction ought not to bo even taken. Moreover, a Court of Apiieal is net a 
check in the same way tbai Judges sitting together are a check upon each other. 
I am, therefore, of opinion that a Judge who is a sole judge of law and fact 
tea] cannot give his own evidence, and then proceed to a decision of the case 
in which that evidence is given, and that upon this ground, also, the conviction 
is bad; but' as Mr. Justice Pbinsep has some doubts about quashing the 
conviction on this ground, it is better that our judgment should proceed upon 
the first ground only. 

The conviction and sentence are set aside. No application has, however, 
been made to us to order further proceedings, and we do not consider it 
necessary, of our own motion, to direct any further proceedings against the 
Nooused. 

Prinsepi J. —It is unnecessary to repeat the facts connected with the 
case now before us, as they have been already fully stated. 

It is sought to set aside the conviction passed by the Magistrate on three 
grounds: first, because the evidence is not sufficient in law ; secofvdly, because 
the Magistrate, being a witness for thepioseoution, is not, competent to try it as 
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the sole judge of law and fact; thirdly, because, having discharged the accused 
under s. 215 of the Code of Criminal Procedure, the Magistrate i^as not com¬ 
petent to revive thj^ proceedings and toy the accused. 

On the first point, I entirely agree with my learned colleague that there is 
evidence which, if believed, is sufficient for the conviction of the petitioner. 
That evidence, as pointed out by Mr. Justice Mabkby, does not consist solely 
of a comparison of handwriting, and 1 am not prepared also to assent to the 
proposition contended for by Mr. Jackson, that to establish an inference from 
a comparison of handwriting the evidence of an expert is absolutely necessary. 
Of course it is most desirable ; but to lay this down as an absolute rule would, 
in nearly every case in this country, exclude such evidence because experts are 
not procurable. The powers given to Appellate Revisional Courts are sufficient 
to correct any misapplication of such evidence. 

But before leaving this part of the case, 1 desire to state emphatically that 
I express no opinion on the value of that evidence or on the guilt or innocence 
of the petitioner. 

On the second point, I consider that the authorities quoted in the 
judgment of Mr. Justice Norman in Queen v. Mukta Singh (4 B. L. R., A. Or., 
15) are conclusive that one who is sitting as a sole judge is not competent also 
to be a witness. No case has been quoted in which this has over occurred, and 
the inexpediency of such a rule as well as its possible evil results, are too obvious 
to call for explanation. The case cited hy Mr. Bell does not establish this rule, 
or go further than to state that a .] udge is not competent to state in the judg¬ 
ment or to consider facts which can only come from the mouth of a witness. 

But in the present case 1 am not inclined to sot aside the proceedings on 
this ground, because it seems to me that Mr. Follow’s evidence was immaterial, 
and that if it be put out of consideration, there is evidence which, if believed, 
would be sufficient for the conviction of the petitioner. 

On the last point as to the competency of a Magistrate to revive a case 
after he has passed an order of discharge under s. 215, I find that several 
decisions of this Court restrict this power to cases in which there may bo some 
frqph evidence forthcoming. Had this point boon before us for the first time, 
I should not be disposed to question a Magistrate’s competency provided that 
he is invested with the power described in s. 142 ; but I do not feel justified in 
the present case in adhering to that opinion, which is opposed to that of so 
many Judges of matured experience. 

That there is no evidence which can properly be calhsd fresh evidence is to 
my mind clear. The Magistrate considers that on the definition of ‘ evidence ’ 
and ‘ document ’ in the Evidence Act, he is entitled to consider the word 
‘ stataped ’ written across the obliterated stamp to be fresh evidence, because his 
attention was not directed to it; but I find it impossible to disconnect the word 
‘ stamped ’• from the actual stamp which admittedly was in evidence, or to hold 
that anything which a Magistrate or Judge may accidentally overlook, and wbiiro 
it is difficult to understand how he could not have seen, can be deemed to be 
fresh evidence when his attention is especially [417] directed to what is practi¬ 
cally a part of it. In this case, also, the Magistrate's own statement as a witness 
leaves it in doubt whether his attention was not drawn by the Postmaster to 
the word * stamped.’ 
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Then the statement of the cook recorded only after the order of discharge, 
is, it is conteaded, fresh evidence. But even if it was not previously recorded, 
it is clear that the nature of that statement was known to the Magistrate from 
the Police report on which he discharged the accused. He alludes to that 
statement in his letter to the Postmaster reporting the result of the case, and 
he did not think it necessary to examine -that witness, who had been bound 
over by the Police to appear before him. 

Under these circumstances, I concur in quashing the conviction and 
proceedings’taken subsequent to the order of the Magistrate discharging the 
accused, holding that, under the rulings of this Court, the Magistrate was 
not. competent to revive the case ; and I further am of opinion that we should 
not, on our own motion, direct the proceedings to be revived. 


The order will render it unnecessary to consider the propriety of the sentence 
passed. 


Conviction quasJied. 


NOTES. 

[L JUDGE BEING WITNESS IN THE SAME CAUSE— 

Applied to inamlatadar who had taken part in the negotiation^t and been witness as to 
valuation, acting as as.sessor :—118952) 17 Bom., 299. 

Magistrate collecting evidence on local enquiry and being witness ;—(1894) 21 Cal., 

920. 

Where tbo Magistrate directed and initiated proceedings against certain persons in respect 
of offences under I. P. C., ss. 14.8 and 150, and had taken an active part in dispersing the 
unlawful assembly, it was held that he was incumpotont to try the accused hiin.self:—(1893) 
20 Cal., 857. 

"Personally interested" in sec. 555 of the Cr. P. C., 1882, includes such interest as 
the District Magistrate must have had :—(1898) 20 Cal., 857. 

II. DIBNISBAL OF COMPLAINT-^ 

It was hold in two ca.sos, the case of MoJiesIt Histri (1 Cal., 282) and the case of Donne! fy 
(2 Gal. 406) that if the District Magistrate WiU) of opinion that furthor proceedings should be 
taken upon the evidence on the record, be must refer the case for the orders of the High 
Court. The District Magistrate had at the same time the power of directing a further 
enquiry in one particular case, that is, where a complaint had been made, and such complSint 
had been summarily dismissed without the examination of witnesses (see s. 298 of the Code 
of 1872 as amended by s. 31 of Act XI of 1874). Section 437 of the present Code extends 
this power to the case of any accused wlio has been discharged (see the last ton words of the 
section), and it is very reasonable to suppose the Legislature in conferring upon the District 
Magistrate a new power, a power, that i.s, which ho was not competent to exercise under the 
law of 1872, considered it proper that this power should be exorcised by him over those 
Magistrates only who are subject to his appellate jurisdiction ;—(1884) 10 Cal., 268 dissented 
from 8 Mad., 18. 

Bevival of proceedings when further evidence i.s forthcoming (1878) 4 Cal., 16. 

Dismissal of a complaint under Or. P. C., Act V of 1898, s. 203, is no bar to the Magis¬ 
trate rehearing complaint:—(1906) 29 Mad., 126 F. B.:=16 M. L. J., 79=1 M. L. T,, 31. 

See also (1900) 28 Cal., 211. 

See also (1901) 28 Cal., 652 F. B.] 


615 



S Cal. 418 shibo kumari dbbi v. 

C4183 APPELLATE CIVIL. 

• The 24th Aprils 1887. 

Present: 

Mb. Justice Mabkbv and Mr. Justice Pbinsbp. 


Shiro Kumari Debi.Defendant 

versus 

Govind Shaw Tanti.Plaintiff.* 


Declaration of title—Adverse possession—Case made in plaint — Issues. 

* 

A doolaration of title may be niivde upon proof of twolve years' adverse possession. Such 
declaration cannot, however, bo given on a title not distinctly stated in the plaint or in the 
issues. 

TirumaUtaami Beddi v. Ramasami Reddi (6 Mad. H. G. Bep,, 420) dissented from. 

Ram Lochun Chuckerbutty v. Ram Soondw Chuckerbtitty (20 W. R., 104) followed. 

' This was a suit for the confirmation of possession of, and the establish’ 
ment of the plaintiff’s jamai right in, 7 bigas of kheraji jamai lands, and for 
the setting aside an order and subsequent sale made in an execution-proceeding 
under s. 246 of the Code of Civil Procedure. The plaint stated that the lands 
in question were portion of an estate which originally belonged to one Bam 
Dhoba, and that the said Bam Dhoba sold them under a khosh-kobala to one 
Lochun kali, from wiiom the plaintiff purchased the said lands under a kobala 
on the 14th Joist, 1269 (27th May 1862), since which time the plaintiff had 
been in possession of the said lands through bhag tenants, by annually paying 
Bs. 7-14-15 as the rent thereof to the maliks. The second issue fixed by the 
Munsif, and the only one now material, was, “ -^hether the disputed land was 
held by Lochunkali by virtue of purchase, and is held by the plaintiff as alleged 
by him.” The Munsif held the plaintiff entitled to the relief sought for, on the 
ground that he had proved his own possession, and that of his predecssor Bam 
Dhoba, for twolve years before the institution of the present suit. The 
Ci^il and Sessions Judge, after remanding the case for further evidence, dismissed 
the appeal by the defendant, on the ground that the [4193 plaintiff and his 
vendor Lochunkali had together enjoyed twelve years’ actual possession of the 
disputed property before filing his present suit for the establishment of his right 
and title, and was, therefore, entitled to a decree. 

The defendant preferred a special appeal to the High Court. 

Baboo Bash Behary Ohose for the Appellant.—Mere proof of possession for 
twelve years will not justify the declaration the plaintiff asks for in this suit— 
Tirumalasami Beddi v. Bamasami Beddi (6 Mad. H. 0. Bep., 420); Umbica 
Chum Banerjee v. Digumburee Dabee (12 W. B., 429); Man Gobind Sircar v. 
Umdika Monee Dossee (16 W. B., 218); and Moulvi Abdoollah v. Shaha Mufee- 
sooddeen (16 W. B., 27). If the plaintiff wished to rely upon adverse posses- 
sion for the statutory period, such a case ought to have been set up in the 
plaint and raised by the issues— Huro Soonduree Debia v. Unnopoorna Debta 

* Special Appeal No. 1676 of 1878 from the decision of J. Tweedie, Eaq., OSg. Judge of 
Butdwan, dated the 9th Juno 1875, confirming a decree of Baboo Gobind Ohunder Ohose, 
Munaif of Biahtopore, dated SOth May 1874. 
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(11 W. B., 550), Bij'oya Bibia v. Bydonath Deb (24 W. R., 444), and Bhaygo 
Mutty Bibee v. Mahomed Waail (26 W. R., 315). The Munsif having raised all 
the material issues in the ease, the Couft of appeal had no 'right to remit the 
proceedings to the Munsif under s. 354 of the Code of Civil Procedure. 

Baboo Nil Madhab Sen for the Respondent.—Proof of adverse possession 
for twelve years is sufficient to entitle a plaintiff to a declaratory decree—Raw 
Lochun Chuckerhutty v. Bam Soonder Chuckerbutty (20 W. R., 104). The ques¬ 
tion was sufficiently raised by the issues. Besides, ‘the defendant never 
complained in the Court below that he had been in any way taken by surprise, 
and the objection must C-not ?] he allowed in special appeal. 

Baboo Bash Behary Okoae in reply. —There was no allegation in the plaint 
that the possession of the plaintiff and his vendor had lasted for twelve years, 
and the second issue dbes not, therefore, raise tire question of title by aclverse 
possession. The case of Row Lochen Chuckerbutty v. Row Soorulur Chucker¬ 
hutty (20 W. R., 104) is distinguishable, there being nothing to show in the 
t«j] report that title by adverse possession had not been alleged in the plaint 
or raised by the issues. That case, moreover, is contrary to the case of 
Court of Wards v. Badhapershad Singh (22 W. R., 238), where the Court 
refused to make a decree on the basis of adverse possession, that case not 
having been made either by the plaint 01 * the issues. 

The Judgment of the Court was delivered by 

Mapkby, J. —This is a suit brought under the provisions of s. 246’*' of the 
Code of Civil Procedure for setting aside an order made in an execution-proceed¬ 
ing taken in respect of certain land, of which the plaintiff claims to be the 
owner. He put in a claim under s. 246, and failed ; and thereupon he brought 
this suit, to use the words of that section, “ to establish his right.” He sets 
out his title saying that the land of which he claims to he the owner appertained 
to 23 higas 1L cottas 7 chittaks of land which belonged to one Bam Dhoha ; 
that out of the said land. Bam Dhoba sold 7 bigas, which are in dispute, to 
Lochunkali; that while Lochunkali was in possession of the said land; he sold 
it to the plaintiff under a kobala of the 14th Joist, 1269. “ Since then I have 

* CBec. 246:—In the event of any claim being preferred to, or objection offered against the 
sale of lands or any other immoveable or moveable property 
How claims and objec* which may have been attached in execution of a decree or uii^er 
tions to the sale of attached any order for attachment passed before judgment, as not liable 
property are to be investi- to be sold in execution of a decree against the defendant, the 
gat^. Court shall, subject to the proviso contained in the next succeed¬ 

ing section, proceed to investigate the same with the like powers 
as if the claimant had been originally ma^c a defendant to the suit, and also with such powers 
as regards the summoning of the original defendant as are contained in section 220. And if 
it shall appear to the satisfaction of the Court that the land or other immoveable or moveable 
property was not in the possession of the party against whom execution is sought, or of some 
other person in trust for him, or in the occupancy of ryots or cultivators or other person 
paying rent to him at the tims when the propjrty w,»s attached, or that, being in the posses¬ 
sion of the party himself at such time, it was so in his possession not on his own account or 
as his own property, hut on account of or in trust for some other person, the Court shall pass 
an order for releasing the said property from attachment. But if it shall appear to the satis¬ 
faction of the Court that the land or other immoveable or moveable property was in possession 
ot^e party against whom execution is sought as his own property, and not on account of any 
otKr person, or was in the possession of some other person in trust for him, or m tlie occu¬ 
pancy of ryots or cultivators or othar persons paying rent to him, at the time when ^e 
property was attached, the Court shall disallow the claim. The order which may be passed 
by the Court under this section shall not be subject to appeal, but the party against whom 
the order may be given shall be at liberty to bring a suit to establish his right at any time 
within one year from the date of the order.] 
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been in possession of the same through bhag tenants, by annually paying 
Bs. 7*14-ld as the rent thereof to the maliks. To this there was no objection 
offered by anybodyc" 

Various issues were raised ; and one of those issues, or rather part of one 
of those issues, is this,—Is the disputed, land held by the plaintiff as alleged 
by him ? Ultimately, after a remand, the lower Appellate Court was not 
satisfied that the plaintiff had establishes! the precise title which he had set up, 
but it was satisfied that he had been in possession for twelve years; and upon 
that ground gave him the declaration which he asked. 

Now, in the first instance, it was broadly contended before us, that, in a 
suit of this kind, no declaration of the plaintiff’s title can he made merely upon 
twelve years’ possession ; and in support of that, a decision of the Madtas High 
Court, Ttmma-[^2i'jlasami lieddi v. Ttaviammi Beddi (6 Mad. H. C. Rep., 420) 
was relied on. With the general proposition there laid down, I must say 1 am 
unable to agree ; it is in direct conflict with a decision of this Court in Bam Lochun 
Ghuckerhutty v. Bam Sooiidur Chuckcrbutty (20 W. R., 104)— the decision of 8ir 
BichabT') Couch and Mr. Justice GLOVER, wherein it is laid down in the most 
distinct terms that a declaration of title may be made upon proof of twelve 
years' possession. Sir Richard Couch says “ What the plaintiffs sought 
was a declaration of title to this share in the land, and the first Court had given 
them that. They having been in possession of the land for more than twelve 
years, the title of any other person had been, to use the language of the 
judicial Committee in the case of Gunya Gobirul Mnndul v. The Collector of the 
24-Peryunnah$ (11 Moore’s I. A., 345), extinguished in their favour. The effect 
of their possession was to extinguish other titles, if any existed ; and we think 
in a suit of this kind, although they failed to satisfy the Court that their title 
to the land hod been acquired in the way they stated, if in hmt they are entitled 
to it, they ought to have a declaration to that effect, and not be driven to 
bring another suit^in which they would omit any statement of the manner in 
which they became entitled, and simply say that they were entitled to it, and 
that they had been in possession of it for a greater nuuil>er of years, more than 
sufllcient to bar all other claimants l)y the law of limitation, and ask for a 
decree on that ground.” 

It appears to me that if we look to the reason of the thing, we could 
copie to no other conclusion. The plaintiff comes into Court, as for this 
purpose we must assume that he has a right to come, to prove his title. 
There is no reason whatever why he should not prove his title by any mode 
which will show that he has a good title, and when once the law has declar¬ 
ed th|t twelve years’ possession is a good title by itself, I do not see how it 
is po^ible that the Court can refuse to recognizee that, any more than it oain 
refuse to recognize a conveyance from a previous owner. 

C422] Then it is said that there are decisions of this Court in which a 
contrary view has been taken. The decisions relied on are : Moulvi Ahdoollah 
V. Shaha Mujeesooddeen (16 W. R., 27), Court of Wards v. Badhapershad- Sing 
(22 W. R., 238), Bijoya Debia v. Bydonath Deb (24 W. R., 444), Bhaygo Mutty 
£ibee v. Mahomed Wasil (26 W. R., 315). Now it is possible that there may 
be some conflict between the two last of those decisions and the decision of 
Sir Richabd Couch, to which I have already referred, upon one point. Sir 
BlCHABD Couch clearly thought that if the question of twelve years’ posses¬ 
sion was properly raised in the issues, the suit ought not to have bron dismissed 
ftl tbft ngh tb« title had not been based upon that ground in the plaint. Possibly, 

I do not say that it is sc, possibly there may he a conflict between the two last 
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dooisioDs and the deoision of Sir Bichabd Couch uiwri that point; but wo 
need not consider that, because 1 do not think that, upon the two important 
points which arise in this case, there is any conflict betweet! the decision of Sir 
Bichabd Couch, in Ham Lochun Qhuckcrhutty v. Ham Soondur Ckuckerbutty 
(20 W. R., 104), and the other deeisions. I think, on the one hand, thereis nothing 
which contradicts the decision of Sir Richard Couch, that a possession for 
twelve years is a good title upon- which a declaration may be based ; and on 
the other hand, I think, Sir RICHARD CouCH clearly juimits, what the other 
decisions expressly lay down, that the question of twelve years’ possession 
must be raised in the issues. I think that appears from what Sir RICHARD 
Couch says, when dealing with the judgment of Sir Bahnes Peacock, in 
the case of Ram Coomar Shome v. GuJifja Pershad Scin (14 W. R., 109). 
He says there: “The nature of the case, as appears from the papers " (that 
is, sijeaking of the papers of the case before Sir Bahnks Peacock) " did not 
admit of the plaintiff’s asking for what has been given to the plaintiff in this 
case by the first Court, namely, a declaration that he is the person entitled 
to the land. 

It is precisely on that ground that the cases of Bijoya Dcbia v. Boydonath 
(24 VV. R., 444) and Bhaygo Mutty Bibne v. Mahomed Wusd (2.'5 W. R., 315), are 
distinguishable from the decision [423 J in the case of Ham Lochmi iJhmkerfmtty 

V. Ham Soondur Chuckcrbntty (20 W. R., 104). In the case of Bijoya Dcbia v. 
Boydonach Deb (24 W. R., 444) Sir RICHARD GARTH says : “ This deoision," 
s|)eaking of the decision of the Court below in that case, “ appears to 
us to be entirely beside the plaintiff’s real claim and the issues which 
have been raised, and properly raised, in the Court below,” and so Mr. Justice 
MacpHEBSON says in the case of Bhaygo Matty Bibee v. Mahomed Wasil (25 

W. R., 315): “ The lower Api)ellate Court ought not to have given a decree in 
favour of the plaintiff upon a ground which is not suggested in the plaint, or 
in the issues tried.” It is quite clear that when a plaintiff claims a title upon 
twelve years’ possession, he must draw the attention of the defendant to the 
fact that he is going to claim a declaration upon that title, in order that the 
defendant may give his own evidence and scrutinize tlie evidence of the plain¬ 
tiff upon that point, and see whether possession for twelve years is proved, and 
whether he can contradict it during any portion of that ijeriod. 1 think, 
therefore, it is clear how we ought to deal with this case. Wo ought, 
on the one hand, to hold that the plaintiff may have a declaration of his 
title based on twelve years’ possession, but that if ho wishes to cl&im 
a declaration upon a title of that kind, he must at least clearly raise that 
question in the issues in the case. Now, therefore, we must examine 
what' are the issues raised in this case. Some issues were raised by the 
District Judge on appeal, and were remanded to be tried by the MutfSif. I 
am not at all clear what new points the District Judge desired to have tried 
but this is immaterial, because the new issues contain nothing about twelve 
years' possession. We need only, therefore, look at the issues as settled in the 
first Court. As I have already shown, the form of the issue there was whether 
the disputed land was held by the plaintiff as alleged by him ? The issue, 
therefore, refers us back to the allegations in the plaint, and no question can 
arise in this case as to what would be the result if the issues disclosed a new 
title. 

Now let us turn to see what the allegation in the plaint is. When we 
come to look at the allegation in the plaint, I think [484] it is not sufficiently 
clearly stated that the plaintiff' intended to rely upon tw’elve years’ possession. 
In fact, the plaintiff says that he has not been himself in possession for much 
more than eleven years,, and though he is, no doubt, entitled to join the 
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possession of his vendor to his own possession, yet he has not given the date when 
his vendor oame into possession, nor does he even make the general allegation 
that the possession of his vendor, coupled with his own possession, would 
amount to a period of twelve years. It follows that the question of twelve 
years' possession has not been properly raised either in the plaint or in the 
issues in this case, and the defendant had no proper notice that such a point 
was going to be raised; therefore, it was not open to the lower Appellate Court, 
having negatived the title which had been alleged by the plaintiff, to declare in 
his favour a title which had not been alleged. For those reasons 1 think that 
the decision of the lower Appellate Court is wrong, and it ought to be reversed 
and the plaintiil’s suit dismissed. 

I only wish to add that it is not necessary for us now to consider whether 
we ought to interfere in this case on the ground that the suit ought not to have 
been remanded. But 1 think it right to say that, as far as 1 can see, there was 
no ground upon which a remand ought to have been directed in this case. The 
plaintiff had had an opportunity of proving his title, hut be had failed to do so ; 
and having failed to do so, I think the lower Appellate Court ought to have 
dismissed the suit, and not to have given the plaintiff an opportunity of 
producing any further evidence. 

The suit will be dismissed, and the appellant will be entitled to her costs in 
this Court and in the Courts below. 

1 think' it desirable to add that, in this judgment, 1 do not express any 
opinion as to whether a declaration can he given upon a title which appears in 
the issues but is not set forth in the plaint. I only say that a declaration 
cannot be given on title not distinctly stated either in the plaint or in the 
issues. 

Decree reversed. 


NOTES. 

t TITLE BY JL0YER8E P08BE8810N- 

A distinction is drawn betwoun the cast: where the sutt is for a declaration of title and 
the case whore possession is sought upon proof that the plaintiff is entitled to have the land. 
Whore in the latter case the defendant had notice in the lower Appellate Court and no 
objeetion was there taken on the ground of want of opportunity to adduce rebutting evidence, 
the suit was decreed ;—(?.887) 14 Cal., 692. 

Where a specific title has been alleged, but not proved, and the plaintifi endeavours to 
succeed in the first Court or second Court of Appeal upon a title by twelve years’ adverse pos¬ 
session he must be prepared to show that this other title by twelve years’ adverse possession 
was raised in the Court of First Instance with sufheiont cloarnoss to enable his advetsary to 
understand that he claimed to succeed as well by twelve years’ adverse possession as by the 
specific title alleged ;—(1881) 7 Cal., 560. 

This case was followed in (1908) 31 htad., 531.] 
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[405] APPELLATE CEIMINAL. 

* » 

The silsi June, 1877. 

Present: 

Mr. Justice Mabkby and Mr. Justice Prinsep. 

Empress on the prosecution of Jodoonath Ghoso 
versus 

Brojonath Dey.* 


Beng, Act III of 1&64, ss. 2, 10, 11, Hi, 15, 16, 57 and 58—Public, highways — 
Municipal Commissioners, Power of, to close or divert a public 
highway—CalciUta Municipal Act (Beng. Act VI 
of 1863), ss. 109, 110. 

Bong. Act III of 1864, which vests public highways in Municipal Commissioners for the 
purposes of the Act, does not by so vesting them give power to the Municipal Commissioners, 
nor a fortiori to the Vice-Chairman alone, to stop up or divert such public highways. 

The facts of this case were as follows :—Within the jurisdiction of the 
Municipal Commissioners of the town of Serampore there was formerly a lane, 
called the Shudgoppara Lane, leading to the River Hooghly. This lane ran 
through the garden of one Brojonath Dey, the defendant in this prooeeiling. In 
the year 1869 this lane was stopped by persons acting on behalf of the defendant; 
these persons were convicted under the Indian Penal Code of obstructing a 
public highway. Proceedings were subsequently taken by the defendant in the 
Civil Courts with a view of establishing that the road was not a public 
highway, but these proceedings were unsuccessful; and in the present case it 
was adUHtted that the lane in question was a public highway. The litigation 
in the Civil Courts, ended in 1871. In August 1874, the present defendant 
presented a petition to the Municipal Commissioners of Serampore, which 
again sought to open the question whether the lane was a public highway, and 
also prayed for permission to close it under such conditions as the Municipal 
Commissioners might consider reasonable. On the hack of the petition was 
written the following order, dated the Jlst of December 1874 ; • 

“ Application granted on condition that the applicant make at his own 
expense a road ten feet wide, round the south and [426] west side of his 
garden, so as to form a through communication between Distillery and 
Napitpara Lane.” 

This order was signed J. E. B. Jeffery. It was admitted that Mr. Jeffery 
was at that time Vice-Chairman of the Municipality, and it was not contended 
that this order was not made by him in that capacity. Prior to January 
1876, the said road was completely stopped up, and another road to the south 
and west of the defendant’s garden was made. There was some doubt, however, 
whether this new road was really a new road, or whether it existed before, and 
was only widened. Applications, respectively made to the Municipal Commis¬ 
sioners and to the Chairman of the Municipality, who was also the Magistrate 
of the district, against the order of Mr. Jeffery, the Vice-Chairman, were 
refused on the ground that neither the Chairman nor the Municipal 

* Piooeedings from an order of H. Haggard, Esq., Magistrate of Serunpore, 

8. 621 of the Code of Criminal Procedure. 
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Commissioners had any power to interfere with the order of the Vice- 
Chairman. The matter was then, under s. 521 of the Code of Criminal 
Procedure, taken before the Joint-Magistrate of Serampore, who in Ootober 
1876 called upon the defendant to show cause why the obstruction to the 
Shudgoppara Lane should not be removed. The Joint-Magistrate ul||mately 
held that the order of Mr. Jeffery was not illegal, and he refused to interfere 
further. The case then came before the High Court under s. 297 of the Code 
of Criminal Procedure, the question of law raised being whether the Joint- 
Magistrate was right in holding the order of Mr. Jeffery to be legal. 

The Municipal Commissioners were unrepresented. 

Baboo Troilokynath Mittra for the Complainant.—Under Beng. Act III 
of 1864 the Vice-Chairman of the Municipality had no authority to sell, divert, 
or close a public road. Section 13 only gave power to the Commissioners to sell 
land required for the purixises of the Act, and, therefore, did not apply to this 
case. Although the Commissioners had powei’s reserved to them under, a. 58 
of the Act to make alterations in fences, pavements, or posts of a highway, 
they could not obstruct or sanction an obstruction of tlie public roadway. 
The 10th section of the Dia-[437itrict Municipal Act (Beng. Act III of 
1864), vesting the streets in the Commissioners, is in words precisely similar 
to s. 109 of the Calcutta Municipal Act (VI of 1863). Section 110 of the Calcutta 
Act, however, gives tlio Commissioners express power to divert and close up 
streets; it may, therefore, be assumed timt the Legislature considered that, 
without sucli express permission,, the Commissioners had no such power 
conferred on them by the words of s. 109. The District Municipal Act of 
1864 does not contain such express permission as is found in s. 110 of the 
Calcutta Act of 1863. This omission was, no doubt, designedly made, and 
shows an intention* to withhold sucii powers from District Municipal 
Commissioners. The same distinction is preserved in the Calcutta Municipal 
Consolidation Act (Beng. Act IV of 1876) and the Bengal Municipal Act 
(Beng. Act V of 1876). The Commissioners could not, therefore, ho supposed 
to have the power to close a road altogether without such express permission. 
Sections 12 and 15 of Beng. Act HI of 1864 give no pow'er to the Commis¬ 
sioners to substitute one public road for another. Under s. 213 of the Bengal 
Municipal Act of 1876, the Commissioners have power to close a road tempo¬ 
rarily for certain purposes. The following cases were cited in the course of the 
argument: Rex v. Justices of Worcestershire (2 B. & Aid., 228), Rex v. 
Justices of Surrey (7 D. & Row., 857), Rex v. Horner (2 B. & Ad., 150), Rey. v. 
United Khigdnm Electric Teletjraph Co. (9 Cox, Cr. Ca., 137), Reg. v. Train (9 
Cox, Cr. Ca., 180), Rex v. Winter (S B. C., 785), Rey. v. Justices of Calcutta 
(2 Ind. Jur., N. S., 182), and Foivler v. Sanders (Cro. Jac., 446). 

Baboo Taraknath Duti for the Defendant Brojotiath Dey.—Section 10 of 
Beng. Act III of 1864 vested public roads in the Commissioners, and, therefore, 
gave them a right to close or divert such roads. 

Baboo Troilokynath Mittra in reply. 

[428] Harkby, J. (after stating the facts of the case):—The question 
turns on the construction of Beng. Act HI of 1864, which was in force when 
the order of Mr. Jeffery was made. The powers and duties of the Municipid 
Commissioners are defined in ss. 6 to 23. No power to stop up or divert 
public highways is anywhere in express terms given by the Act; but public 
highways not being the property of Government or private property are, by s. 10, 
vested in tha Municipal Commissioners. By s. 9 the Municipal Commis¬ 
sioners are enabl^f to sue and be sued in their corporate name, to hold 
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properties, moveable and immofeable, and to convey the same, and to enter into 
all neeessary contracts for the purposes of the Act. Hy s. 12, the Municipal 
Commissioners are required to apply all property vested in them for the pur¬ 
poses of the Act. ’ 

The argument is, that Shudgoppara Lane was a public highway vested 
in the Municipal Commissioners, and that,'under the Act, the Municipal Com¬ 
missioners may dispose of their property in any way they please, provided they 
do so for the purposes of the Act, which purposes it is further said,are defined in 
the preamble, namely, the ‘ conservancy, improvement alid watching ” the dis¬ 
trict where they have jurisdiction. The Commissioners, therefoi’e, it is argued, 
hod a right to stop up this road, if their doing so was for tlie im])roveinent of the 
town, of which they are the sole judges. I am of opinion, however, that it was 
not the intention of the Legislature to give by implication these very wide ijowers 
to the Municipal Commissioners. I read the provisions of those sections of the 
Act which define the powers and duties of the Commissioners quite differently. 
1 think the general words of ss. 9, 10 and 12 are controlled by the specific 
provisions of ss. 13, 14, 15, and 16. In regard to highways, which are the 
property of the Municipal Commissioners, I think tliat the only powers which 
Municipal Commissioners have over them is to make, repair, and keep properly 
cleansed such highways, and to do such things upon them as are necessary 
for conservancy (s. 15). If any more extensive works are necessary, then the 
consent of the Lieutenant-Governor must be taken (s. 16), and even with the 
consent of the Lieutenant-Governor there is no power to [429] stop up a road. 
It seems to me that if the mere fact of property being vested in the Municipal 
Commissioners for the purposes of the Act gave them the extensive i)owerB 
contended for, those sections which define the powers of the Municipal 

Commissioners over their property would he meaningless. 

• 

This construction of the Act appears to me to be most in accordance with 
what is reasonable and proper. By s. 20, the Chairman or Vice-Chairman may 
make any order authorized by the .Act unless it he expressly recpiired to be 
made at a public meeting, and, therefore, if hy the Act the Municipal 
Commissioners are authorized to make an order for the stopping up of a public 
highway, it would be very difficult to say that that order might not be made 
by the Chairman or Vice-Chairman acting alone, and the order in the present 
case was in fact made by the Vice-Chairman upon his sole responsibility. It is 
most improbable that the Legislature intended to confer such extraordinary 
powers upon a single individual. * 

The construction which I have put upon Beng. Act III of 1864 is further 
confirmed by a comparison of its provisions with those of Beng. Act VI of 
1863, relating to the town of Calcutta, ujjon which the Act of 1864 was obviously 
modelled ; s. 109 of Act VI of 1863 vests the streets of Calcutta in the Justices 
almost in the same words as s. 10 of .Act III of 1864 vests public highways in 
the Municipal Commissioners. But by s. 110 of the former Act express power 
is given to the Justices, with the sanction of the Bengal Government, “ to turn, 
direct, discontinue or atop up any public street." This, I think, shows that 
merely vesting ' highways in a Municipality does not ipso facto empower the 
Municipal body to stop them up, if they happen to consider that to do so is 
advantageous for the town. I may also observe that to hold that the Munici¬ 
pal Commissioners derive a power to stop up highways from the circumstances 
that certain highways of the town are vested in them would lead to this, that 
highways not vested in them could not be stopped up. This distinction would 
be reasonable enough as regards highways vested in Government, but quite 
unreasonable as regards highways which are the property.of private individuals. 
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t480] I, therefore, consider that this order of Hr. Jefiery permitting Baboo 
Brojonath Dey. upon certain conditions, to stop up this lane, was an order 
which neither he,^as Vice-Chairman,* nor the Municipal Commissioners, had 
power to make; and that the order of the Joint Magistrate of 21st December 
1876, holding Mr. Jeffery's order to be legal, was wrong in law, and ought to 
be set aside. The record of the proceedings against Brojonath De|^, under 
s. 521, will be returned to the Joint Magistrate, and he will ffnally dispose of 
those proceedings by such order as he thinks proper, treating Mr. Jeffery’s 
order for the purpose of those proceedings as a nullity. 

I am very glad to have arrived at a result which will probably have the 
effect of restoring to the inhabitants of the neighbourhood the use of the road 
of which they appear to me to have been very improperly deprived. 1 quite 
agree with the condemnation passed by the Magistrate and present Joint 
Magistrate upon Mr. Jeffery's order, by which the interests of the public seem 
to have been sacrificed to those of a single individual. 

Ppinsap, J. —I concur in holding that Mr. .Jeffery, as Vice-Chairman of 
the Serampore Municipality, was not competent under Beng. Act III of 1864 
to close the Shudgoppara Lane; that his order must be considered to be a 
nullity; and that the proceedings taken under s. 521 of the Code of Criminal 
Procedure, by the present Joint Magistrate of Serampore, should proceed. 

Order set aside. 


[431] ORIGINAL CIVIL. 

The mh May, 1877. 

Present; 

Mb. Justice Kennedy. 

Kadumbinee Dossee 
versus 

Koylash Kaminee Dossee and others. 

Gindu widow, Suit iry, as administratrix of husband leaving a minor son. 

A Hindu widow, who ban obtained letters of administration from the High Ooort of the 
estate of her husband who has loft a minor son, is not ontitlod in such character to maintain 
a suit with respect to immoveable property left by him. The Court refused to allow such a 
suit to proceed adding the son as a party, or to treat the plaintiff as manager of the infant* 
but dismissed the suit with costs. 

The plaintiff sued as the widow and administratrix of one Nundolal Paul, 
to recover possession of a piece of land in Calcutta, which formed portion of 
the estate of her husband, who died intestate in I8'73, and from which she had 
been dispossessed by the defendants. 

Letters ot administration of the estate of her husband bad been granted 
by the High Court to the plaintiff on the 26th of April, 1873. 

Mr. Piffard and Mr. B. Allen for the Plaintiff. 

Mr. Branson and Mr. Sonner3e.e for the Defendants. 

■fe. 
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On cross-examination oTthe plaintiff’s brother it appeared that the plain¬ 
tiff’s husband had left a son, who was a minor, and the defendant’s counsel 
thereupon contended that the suit could not be maintaiifed by the plaintiff, 
although she had taken out administration of her husband’s estate. The 
Court, on the application of the plaintiff's coun.sel, then allowed him until the 
next day to look into the question. 

Mr. R. Alim on the next day said, that he had been unable to find any 
authority for the contention that the present plaintiff"as administratrix could 
maintain the suit. The power of the Court to' grant letters of administration, 
which was derived through the Supreme Court fsee Charter of 1774, s. 22) from 
the [482] original jurisdiction possessed by the Ecclesiastical Courts in 
England, would only enable such grants to be made respecting personalty. The 
Succession Act, which related both to real and personal property, did not 
iply to Hindus; and in so far as it was made applicable to Hindus by the 
jl^du Wills Act, it did not provide for cases of intestacy ; those cases, there¬ 
fore, remained as before. Thus the same difficulty remained, that the grant of 
administration would not enable the administrator to deal with or represent 
real property. The learned counsel referred to the case of Doe d. Savage v. 
Banoharam Tagore (Montriou’s Morton, 105), in which it was held that 
although land was real property sub modo, yet it was an asset under the 
Charter for the payment of debts in the hands of an administrator : therefore, 
such administrator could maintain an action of ejectment in respect of the land. 
The case of In the goods of Abdullah (Morton, 19, at p. 22) and Act XXVII of 
1860 weie also referred to. The learned counsel asked, in case the Court 
should be against him, that the plaintiff’s son might be added as a party- 
plaintiff, or the plaintiff be treated as the manager on behalf of the infant son, 
and the plaint amended accordingly. 

Without calling on the defendant’s counsel the following Judgment was 
delivered :—- 

Kennedy, J. —I cannot add the minor as a party-plaintiff, and I think I 
must dismiss the suit, for it api^ears to me that the plaintiff has no interest in 
the land and no right to maintain this proceeding. These are tWo reasons why 
the minor should not be joined as a party-plaintiff: first, because if he were 
made a party at this stage of the proceedings when several witnesses have 
already been examined, he would be bound by evidence given in his absence; 
and secondly, because his being made a party would, probably, expose him to 
an adverse decision which would be clearly binding on him ; and I even think 
he would be incapacitated from hereafter seeking to disallow the plaintiff’s 
costs of the suit from being paid out of his estate in administration. These 
costs would then be costs in a cause to wbich be would be a party, and specially 
made a party by order of Court. When I first heard of the existence of a son of 
Nundolal [438] it occurred to me, on general principles, that the suit could not 
be maintained. There is not much authority on the question, and though I have 
looked into it myself and been aided by Mr. Allen’s research, I have not been 
able to discover any direct authority bearing on the point. It is clear, how¬ 
ever, that, in respect to Hindus, letters of administration granted by the 
Supreme Court conveyed no more estate than what by the ecclesiastical law of 
England vested in the ordinary or the administrator,—that is to say, personal 
estate only. The Indian Succession Act and the Hindu Wills Act expressly 
exclude Hindus from the operation of the provisions in the first of these i^ating 
to administration, save those respecting administration with a will annexed^ 
Act XXVTI of 1860 goes even further to limit the effect of a certificate in the 
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DAtore oi admibistratioD granted by the MofussU Courts to Hindus under the 
{xovisions of that Aet. And as regards Fergusson’s Act, 9 Qeo. IV, e. 38, that 
expressly excludes (bceoutors and administrators of Hindus and Mahomedans 
from the powers and provisions of the Act, and even in the cases where it did 
apply, it would seem that it did not vest the lands in the executors or adminis¬ 
trators ; it only conferred on them ‘a power of sale. I, therefore, think that 
the plaintiff has no such estate in law as would entitle her to maintain this 
suit. 

It has been urged that I might treat the plaintiff as manager on behalf of 
the infant, and as such allow- her to proceed with the suit. 1 do not think 1 
can let her do so. I do not think that the manager of a Hindu family, who has 
no interest in the estate at all, is entitled, by virtue of his managership, to sue 
in his own name. I am aware that, in the Mofussil Courts, plaints are con¬ 
stantly presented by AB, guardian of CD, against BF, as guardian of Off. 
I have grave doubts whether such suits are validly instituted ; but the long 
course of practice may perhaps validate them, and the 4th schedule to the new 
Procedure Code, No. 11. seems to contemplate the existence of suits by a 
manager without bringing the actual party on the record. However, that Act 
is not yet in force, and 1 don’t know of any instance in this Court in 
which such a plaint has been admitted, and I should be unwilling to introduce 
t48lj here, save by express legislative direction, the mofussil form. But even 
in the mofussil the person really entitled is named in the title, and that has 
not been done here, so that even if 1 were inclined to do so, the frame of the 
plaint in this case would not allow me to treat it as being a suit of the descrip¬ 
tion in the mofassil, which I have mentioned. I must, therefore, dismiss the 
suit with costs on scale 2. 

Suil disnitssed. 

Attorney for the Plaintiff: Mr. Remfry, 

Attorneys for the Defendants : Mr. Wheeler and Mr. PtUar. 


NOTES. 

X The observation that by letters of administration lands did not vest in the adminis 
trator was not adopted in :—(1880) 0 Cal., 483.] 
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The 19th July, 187?. 
Present : 

Mr. Justice Kennedy 

KhoblaU Baboo 
versus 

Kamehunder Bose. 


Suit OH Decree of Small Cause Court. 

A suit oan he brought in the High Court on a decree of the Small Cause Court. 

Suit an <deoree df the Cafaratta Small Cause Court for Bs. 397, dated 
Iba WukA 1874. The ease was. by order the learned lodge, set down 
iut ’aaMettnot d( issoM in order to have the question nised whether toe suit 
ec^ be matwtii^Ti The suit was undefwided. . 



Uufi. a Cfti. ufl 


RAMQUimDES BOSS [ 1877 ] 

Mr. Bonnerjee appeared for the Plainttfi'. 

Kennedy, J. —1 had this ease seb down for settlemeiyb of issues, because 
one of the Judges of this Court has expressed an opinion that a suit on a decree 
of the Small Cause Court cannot be maintained in this Court. I knew that 
there bad been deoisions in oases in 'which the question was not argued, allow* 
ing such suits to be brought in this Court; and 1 applied to the Chief 
Justice to allow the case to be referred to a Full Bench. I came, however, 
to the conclusion that the course which had been allowed to prevail 
in this Court was a right one, and the Chief Justice thought that, under those 
circumstances, a Full' Bench could not be granted. The difficulty has been 
raised by the decision of the Court of Queen’s Bench in Berkeley v. Elderkin 
(l E. 'Ss B., 805), in which it was held that no action could be maintained in the 
imji Superior Courts on a judgment of a County Court in England. Lord 
Campbell, the Chief Justice, gave a judgment in that case, in which he went 
into several reasons why such suits should not be allowed ; the other Judges of the 
Court (WiGHTMAN, Erle, and CROMPTON, JJ.) did not go so far with him as to 
assent to all his reasons, but there was one point on which the Court was quite 
unanimous,—viz., that, by s. 100 of the EJnglish County Courts Act, 9 & 10 Viet., 
c. 95, a judgment of a County Court is in fact never final.’’' 

That case, and a case in which it was followed, Austin v. Mills (9 Exch., 
288) were brought to the notice of the Court in two cases in Ireland, where there 
is a system of County Courts long established under an Act, which does not 
contain precisely the same provisions as those in the English County Courts 
Act ; and the Judges there were of opinion that they would be bound to follow 
the decision of the Court of Queen’s Bench if applicable. The Court, however, 
finally hold, in Gary v. Grispi (9 Ir. Coin. Law Bep., 25), that, in conse* 
quence of the absence from the Irish Act of the particular provisions which 
were in the English Act, the ratio decidendi of the Court of Queen’s Bench 
did not apply in Ireland, and I think the same would be the case here. There 
were two oases,—one Moffatt v. Burrotoes (4 Ir. Com. Law Bep., 297), in which 
the Court was divided in opinion ; and another, Cary v. Grispt (9 Ir. Com. Law 
Bep., 25), in which the entire Court of Common Pleas was unanimous in 
holding that the reasons given by Lord CAMPBELL and the other Judges in 
Berkeley v. Elderkin (1 E. A B., 806), did not apply to the Irish Act. I think 
I may adopt, and for the sake of avoiding prolixit> I do adopt, the reasons 
which are pot forward by Chief Justice Monahan, in Moffo i v. Burroives ft Ir. 
Com. Law Bep., 297), and in the judgment of Keogh and CHRISTIAN, JJ., 
in Cary v. Orispi (9 Ir. Com. Law Rep., 25). I cannot add anything to those 
reasons, and I think I may safely adopt them. I 

c 

Attorney for the Plaintiff : Baboo Troyluckonath lioya. 


NOTES. 

I This cass was overruled by the Calcutta High Court in (1879) 8 Cal., 891, whore it wm 
hold that no suit would lie in the High Court oii a docret- of the Small Cause Court. , 

A judgment-oreditor in the Court of Small Csusoh had not before the 1st July 1883 the 
right to sue in that Court on bis judgment :—(1883) 8 Bom., 1.] 

* Ed. Note. The section quoted empowers the County Court Judge to rescind or alter 
any order as to payment by instalments or otherwise made against a defendant. 

t The ease came on for hearing as an undefended case on 33rd July, and a decree wee 
given for the amount sued for, with costs after decree. 
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EMPEESS t>. 


C6863 FULL BENCH. 

* The SiSih March, 1877- 
PreSENT: 

Sm Richard Garth, Kt., Chief Justice, Mr. Justice Kemp, Mb. Justice 
Jackson, Mb. Justice Macpherson, and Mr. Justice Ainslie. 

The Empress 
vers MS 
Jyadulla.’’ 

Crinunal Procedure Code (Act X of 187il), s. — Appeal — Acquittal — 

Limitation—Act IX of 1871, s. 6, cl. b, and Sched. IJ, Art. 158 — 

Act XI of 1874, s. 28. 

An appeal by the Local Go%'ernmont under s. 272, Criminal Procedure Code, is within time 
if preeented within six months from the date of acquittal. The sixty days’ rule duos not apply. 

The following case was referred to the Full Bench by Macpherson and 
Birch, JJ. ;~ 

In this case the Fjocal (Fovernmont has appealed (under s. 272, Criminal 
Procedure Code) from a judgment of acquittal. 

The acquittal was on the 29th of August 1876, and the appeal therefrom 
was not presented until the 6th of February 1877, i. e., after a lapse of about 
five months and seven days. 

The Court (Markup and Mitter, JJ.) admitted the appeal " subject, 
however, to the consideration of the question whether the appeal has not been 

presented after the time allowed by law.If the period of sixty 

days is the time allowed for an appeal by the Crown, as well as for an appeal 
by the prisoner, in that case we think the Crown ought to be held strictly to 
sixty days, because no ground has been shown to us for enlarging the time 
und^r 8. 5, cl. h, of Act IX of 1871.” 

We think the question is of so much importance that it ought to be set at 
rest at once by an authoritative decision of a Full Bench, especially as in a 
variety of cases in which the iK>int was not raised, appeals by Government 
against acquittals, presented after sixty days, have been admitted without 
hesitation. 

The question arises in the following manner 

The Limitation Act, IX of 1871, schedule II, art. 153, says, that the 
period of limitation for appeals to the High Court [487] under the Code of 
Crimiaal Procedure is sixty days, and that the date of the sentence or order 
appealed against is the time when the period of sixty days begins to run. By 
s. 6 of the same Act it is provided that, when by any law thereafter to be in 
foroe in British India, a period of limitation differing from that prescribed by 
the Limitation Act is specially prescribed for any appeals, nothing in Act IX 
of 1871 shail^affect such law. 

'Cruninal Motion, No. 27 otl877. 
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Thereafter, by Act X of 1872 (Criminal Procedure Code), a. 272, an appeal 
was given to the Local Government from a judgment of acquittal: and it was 
declared the rules of limitation shall not apply to appeals presented under 
this section.” By Act XI of 1874, s. 23, this clause is repealed, and for it is 
substituted the following clause“ No appeal shall be presented under this 
section after six months from the date of the judgment complained of.” Bo 
that as the law now stands, by s. 272 modified by s. 23 of Act XI of 1874, the 
Government may appeal from a judgment of acquittal, but no such appeal shall 
be presented after six months from the date of the judgment complained of. 

On the one hand it is contended, that the ordinary sixty days’ limitation 
applies to appeals by Government from judgments of acquittal, and that the six 
months are mentioned in s. 23 of Act XI of 1874, not as giving a right of 
appeal at any time within six months, but as providing that such an appeal 
must, under all circumstances, be presented within six months, after which time 
no excuse whatever can be received under the Limitation Act, 1871, s. 5, clause 
b, as sufficient cause for not having appealed within the sixty days. 

On the other hand it is contended, that Act IX of 1871 does not apply to 
these api>eals at all, and that there is no limitation of the right of appeal save 
s. 23 of Act XI of 1874, which says the appeal must bo presented within six 
months. 

The question referred is, whether an appeal by the Local Government under 
8. 272 from a judgment of acquittal is within time if presented within six 
months from the date of the acquittal, although presented more than sixty days 
from that date, 

[438] The Advocate-General, Offg. (Mr. Paul) for the Crown. 

The following was the Opinion of the Full Bench :— 

OaPth, C.J. —We are of opinion that an appeal from an order of acquittal 
is within time if presented within six montljs from the date of the order of 
acquittal. The sixty days’ rule does not apply. ' 


[ STATUTORY PROYIBION- 


NOTES. 


Tho Limitation Act 1908, onaots as follows :— 


Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

Art. 166—Under tho same ' 
Code (of.Criminal Procedure ' 
1898) to a High Court except 
in the oases provided for by ; 
art. 160 and art. 157. 

Sixty days 

. The date of the sentence or 
lordcr appealed from. 

Art. 167—Under the Code of 1 
Criminal Procedure, 1898, , 
from an order of acquittal, j 

Six months 

From tho date of the order 
appealed from.] 


• Ed. NoU. In ” Btg. v. Dorabji Bfdabhai” (11 Bom. Rep., p. 117) it was held, that 
B. 373 of Act X of 1873 must be read by itself. 
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BHSKNABAIN SlNGfi &C. V. 


[tOal.ISS] 

, APPELLATE CIVIL. 

The ^2nd May, 1877. 

Present: 

Mr. Justice L. S. Jackson and Mr. Justice White 

Bheknarain Singh and another.Defendants 

versus 

' Januk Singh.Plaintiff.’’ 

Hindu law — Mitakshara — Sons' Interest tn Ancestral Property—Mortyage 
by Father during minority of sons. 

A Hindu, subject to the Mitakshara law, and forming with his sons a joint Hindu family, 
mortgaged certain ancestral immoveable property during the minority of his sons. In a suit 
by the mortgagee against the father and sons to recover tho martgage debt *' by sale of the 
mortgaged property, and out of other properties, as well as from the person" of the father,— 
held, that it was incumbent upon the plaintif! to show for what purpose the loan was contract¬ 
ed, and that that purpose was one which justified tho father in charging, or which the 
plaintiff had at least good ground), fur believing did justify the father in charging, the son’s 
interests in tho ancestral immoveable property. 

The special appellants, who were two of the defendants in the Court below, 
sought relief against a decree passed by the Officiating Judge of Patna, under 
which their shares of the ancestral property were declared liable to be sold in 
satisfaction of a bond executed hy their father, the first defendant, in favour of 
the respondent, who was the plaintiff' in tho Court below. 

C489] It appeared that the father of the special appellants, on the 12th of 
January 1871, borrowed Bs. 1,100 from the respondent, at 1 rupee per cent, 
per mensem ; and as a security for the loan, executed a bond to the respondent, 
by which he hypothecated, or mortgaged, to the rosiwndont a l2-anna share in 
a certain mouza, with a stipulation that tho money should be repaid in two 
ye£rs from the date of tho bond. 

It further appeared that the 12 annas share of the mouza was the ances¬ 
tral property of the special appellants and their father; that the bond was 
executed whilst the special appellants were minors; apd that they and their 
father formed a joint Hindu family governed by the Mitakshara law. On failure 
of the father to repay the money at the expiration of the appointed time, the 
respondent, on the Slst of August 1874, brought the present suit, in which he 
sought to recover the amount due on the bond '* by sale of the hypothecated 
property, and out of the other properties, as well as from the person " of the 
father. The suit in the first instance was brought against the father alone, 
but, subsequently, on the 7th of October 1874, the plaintiff petitioned the 
Court to be allowed to add the special appellants as defendants, alleging that 
the loan to the father was appli^ to answer the joint necessities of the father 
as well as of his sons, and for ^e support and the education of the latter. 

♦Special No. 886 of 1876, against a decree of E. Grey, Esq., Officiating Judge of 

Zilla Patna, dated the 17th of February 1876, reversing a deorae of Baboo Bam Ptetaad, 
S^nd Bub^inate Judge of that district, dated the 16th of January 1876. 
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JANUK SINGH [1877]. 

sT 

The special appellants were, accordingly, by leave of the Court, made defend¬ 
ants in the suit, the mother of the younger of them, who is still a minor, 
appearing on the record as his guardian.' The Court of Firstfnstance considered 
the loan and the bond to be proved, but gave a decree to the plaintiff against 
the father abne, and in respect only of 4 annas out of the 12 annas share 
hypothecated by the bond. As against' the special appellants, that Court 
dismissed the suit, on the ground that there was a failure of proof that there 
was any legal necessity for the loan, and that consequently, the interest of the 
special appellants in the ancestral immoveable property was not properly and 
validly charged with the. repayment of the loan. 

On appeal by the respondent, the Officiating Judge, considering that he 
was acting in accordance with the decisions in Crir-L440j dharee Lall v. 
Kantoo Lall (14 B. L. B., 187 ; s.c., L. R., 1 1. A. 321; and 22 W. E., 56) 
and Mtiddun Gcpal Lall v. Mussanmt Quumnlmtly (15 B. L. R., 264: 
S. C., 23 \V. R., 365), remanded the cause for a finding on the following 
issue, viz :—“ Whether the money borrowed by the father (defendant No. 1), 
was borrowed for an immoral purpose ? ” The Judge at the same time ruled that 
the burden of proof on the above issue rested on the defendants. He further 
added that the decision of the case turned on the finding upon that issue, and 
that if the money was borrowed for an immoral purpose, the appeal must be 
dismissed ; but if not borrowed for such a purpose, the plaintiff was entitled to 
have the whole 12 annas of the mouza sold in satisfaction of his bond. 

Under the order of remand, the Court of First Instance returned to the 
Officiating Judge a finding in favour of the defendants. But the Officiating 
Judge, when the appeal came before him for final decision, considered that the 
evidence adduced by the defendants was insufficient. He, accordingly, held, 
“that the issue was not proved in the affirmative," and acting on the view of 
the law which he had stated in his order of remand, reversed the decree of the 
Court of First Instance, and made a decree in favour of the plaintiff in respect 
of the whole of his claim. 

From this judgment the two sons now appealed. 

Baboos Chunder Madhtib Gliose and Abinash Ghu7id^.r Bamrjee for the 

Appellants. 

Baboo Mohesk Chunder Choiodhry for the Respondent. 

The Jud^mont of the Court was delivered by 

White, J. (who, after stating the facts as above, continued) :—It is to be 
ofaawved that the present suit is not one in which a son is seeking to set aside 
a sab of ancestral property made by his father or to recover from a purchaser 
anoostral property which has been sold in execution of a decree against 
the father ; but a suit in which a creditor, in whose favour a father has 
ozeated a charge upon the ancestral immoveable estate, is endeavouring to 
t4*<3 enforce that charge against the share or interest of the sons in that 
ancestral Mtate, where the latter were no parties to the charge, and were also 
minors at the time of its creation. Such being the nature of the present suit, 
the proposition of law laid down by the Officiating Judge amounts to this, that 
when a creditor brings such a suit, he is entitled to a decrae against the sons 
upon simply proving the loan and the instrument of charge, and that his right 
to a deozee can only be defeated, in the event of the sons showing that the 
money was advanc^ for m immorid purpose. In other words, any cbaige 
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BE^KNARAIN SINGH &0. V. 


which the father may create upon the ancestral immoveable property during 
the minority of his sons is a valid charge, and must be satisfied out of that 
property, unless tho sons, on whom th6 Judge throws the burden of proof, can 
show that the charge was created to secure money borrowed by the father for 
immoral purposes. If this be good law, it follows that the interests in the an¬ 
cestral immoveable property, which, under the Mitakshara law, are vested in 
sons by their birth, are entirely unprotected from the selfish or wasteful or 
capricious acts of the father except in the single instance of money borrowed 
by him upon the estate for immoral purposes. 

The decisions on which the Officiating Judge relies in support of a proposi¬ 
tion fraught with such serious consequences, are Oirdh<iree Lall v. Kantoo Loll 
(14 B. L.R.,187;S. C., L. R. 1 I. A. 321; and 22 W. R., 56) and MuMun 
Gopal Lall v. Mussamat Gounmbutty (15 B. 1 1 R., 264 ; S. C., 23 W. R., 365). 
But neither of these cases, when examined with reference to the facts involved 
in them, can, in my opinion, be considered as authorities for any such doctrine. 

In Girdharee Lallv. Kantoo Lall (14 B. L. R., 187: S. G., L. R., 1 I. A. 
321; and 22 W. R., 56) the suit was brought by sons for the purpose of set¬ 
ting aside a deed of sale of ancestral property executed by their father, and also 
of recovering from the purchaser the whole of the property which purported 
to pass by the deed. In giving the judgment of their Lordships, SlR BaRNES 
Peacock, after referring to a certain rule laid down by Lord Justice KnigHT 
Bruce, in the case of Hunooman Piirsad v. Mussamat Babooee (6 Moore's 
I. A., 393), proceeds thus; —“ It is necessary, therefore, to see what was the 
nature of the debt for [4423 the payment of which it was necessary to raise money 
by the sale of the property in question.” The facts regarding the nature of the 
debt, which their Lordships considered to be established, were that, previous to 
the sale which was sought to be set aside, a bond had been executed by the 
father, upon which a decree had passed and execution issued against the father. 
“The bond,” as their Lordships observe, “ liad been substantiated in a Court 
of justice, ” and the purpose for which the bond was given had not been 
impugned. The words used by their Lordships in observing upon this latter 
circumstance are as follow:—“There was nothing to show that it, viz., the 
bond, was given for an immoral purpose; and the holder recovered a decree 
upon it. There is no suggestion that either the bond or the decree was 
obtained benarme for the benefit of the father, or merely for the purpose of 
enabling the father to sell the family property and raise money for his own pur¬ 
pose. There is nothing of the sort suggested and nothing proved.” Their 
Lordships further considered it established by the evidence that it was necessary 
for the father to raise money to get rid of the execution which had issued upon the 
decree obtained upon this unimpeached bond; that acting under that necessity 
the father executed the deed of sale in question ; and that the purchase-money 
arising from the sale " had been paid into the bankers of the father, and been 
applied partly to pay off the decree, and partly to pay off a balance due from 
the father to the bankers, and partly to pay Government revenue.” Upon this 
state of facts, the Judicial Committee decided that it was “ not because there 
was a small portion which was not accounted for, that the son, probably at the 
instigation of the father, has a right to turn out the bond fide purchaser who 
gave value for the estate,” adding, that “ even if there was no necessity to raise 
the w^hole purchase-money the sale would not be wholly void.” 

Their Lordships’ decision, as I understood it, proceeds on the ground that 
a primA facie case of necessity for the sale had been shown, against which no 
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rebatoiiig avideucehii^beoo offared, and ihnJt ns, moraov^er.acoaaiderableportion 
of febe inircha6»>mone$r had been prov^ed to bo applied for purposes whioh would 
nutko tbo sale binding on tbo sods, tbeir suit to set tiaide the sale could 

not be maiDtaioed. 

In Muddan Gopal Loll v. Mmmmut Oourunliutty (15 B. L. B., 264 ; S. G. 
23 W. B., 365), sons were again the plaintiffs, and brought a suit against their 
father and elder brother, and certain persons who claimed interests in the 
aneestral estate noder bonda, or as purchasers in execution of decrees obtained 
oo bonds, praying for a. partition of the aneestral estate and for possession of 
their shares free from encumbrances by cancelment of the bonds. Pheab, J., 
in deliyering the Court's judgment, whioh was given in those appeals at the 
same timer states, as the faots found " that in Muddun Gopal’s case the plain¬ 
tiffs’ fatb^ and eldm* brother had mortgaged 3 annas of the joint property to 
Mttddan Gt^al in cKmsideration d! a loan of money which was wanted for a 
family piupose; and that in the cases of Girdharee Lall and Pooran Lall, the 
plaintiffs' fathcB' and elder brother had a>ortgaged B annas of the joint property 
in order to prevent the sale of that property at the instance of Girdharee Lall 
and Pooran Lall, in execution of decrees which these persons had respectively 
obtained against the father and eldest son personally.” And the Court then 
held that, under these dreumstances, the plaintiffs, the minor sons, were not 
entitled to obtain their share <rf the joint property free from these mortgages. 

In neither of the decisions which are relied on by the Officiating Judge was 
the amt brought by a bond-holder or mortgagee against the father and sons to 
enforce a charge upon the ancestral estate created by the father, and in,both of 
the decisions it is clear that the transaction of the father, whether it consisted 
of a sale or a loan, was inquired into by the Court with a view to see if there 
was any legal necessity for the transaction, or if it had reference to family 
purposes, and that the result of that inquiry formed the main ingredient of the 
decisions arrived at. 

The liability of a son for the debts of his deceased father under Hindu law 
appears to me to be a distinct question from the right of a father in his lifetime 
to charge the interest of his infant sons in the joint ancestral immoveable estate 
witii the tiifj payment of a debt. It is the latter question which is before 
the Oourt in the present suit; and to arrive at a correct decision, I think that 
the prioeiptes to be applied are those which ire laid down in the leading case 
of itmooman Pgrsad r. Mnsaamat Babooee (6 Moore’s I. A., 393). The authority 
of that case has been often recognized in the Privy Oouncil, and notably 
in LnUa Bwueedkw v. Koonwar Bundesttree (10 Moore’s I. A., 454, at p. 461), 
and also in Qiridharee .Lall v. Kantoo Lall (14 B. L. B., 187; S.c., L. B., 
1 I. A., 321, and 22 W. B., 56). In Hunooman Persad’a case, the mortgage 
was made by a mother and widow, as guardian of her infant son and 
manager of his estate, bat so far as relates to the interests in ’the ancestral 
estate which sons get by birth under the Mitakshara law, and the right 
of the father to alienate the same, there seems to be no essential 
difference between the position of the father when dealing with those interests 
during^the minority of his sons, and the position of a mother when dealing 
as guardian and manager of her infant son’s estate. Lord Justice Kkight 
Bruce says in Hunonman Per sad's case : “ The power of the manager for 

an infant heir to charge an estate not his own is, under the Hindu law, a 
limited and qualified power; it can only be exeroised rightly in a case of need 
or for the benefit of the estate” ; and with respect to the question on whom the 
owns of proof lies, his Lordship, after stating that the onus will vary with tiie 
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oiroumstanfes, proceeds to say : " When the mortgagee himself with whom the 
transaction took place is setting up a charge in his favour made by one whose 
title to alienate hg necessarily knows'to be limited and qualified, he may be 
reasonably expected to allege and prove facts presumably better known to him 
than to the infant heir,—^namely, those facts which embody the representations 
made to him of the alleged need of the estate and the motives influencing his 
immediate loan." 

Taking these to be the priniciples of law applicable to the decision of this suit, 
1 am of opinion that the Officiating Judge was wrong in holding that it lay upon 
the special respondents to prove that the loan was contracted by the father 
for immoral purposes, and that on their failing to do so, the respondent was 
[445] entitled to a decree for a sale of the special appellant’s interests in the 
ancestral property. Before he was entitled to such a decree, I think it was 
incumbent upon the respondent to show for what purpose the loan was contracted, 
and that that purpose was one which justified the father in charging, or which 
the respondent had at least good grounds for believing did justify the father in 
charging, the interests which the special appellants have in the ancestral 
immoveable property. As the respondent has failed to show this either in the 
Court of First Instance or in the lower Appellate Court, 1 think the order of 
remand, and the subsequent decree of the Officiating Judge, must be reversed, 
and that of the Court of First Instance restored. The appeal is allowed with 
cost?. 

Decree reversed. 


HOTEB. 

[HIHDU LAW—ONUS WHEN FATHER'S ALIENATIONS ARB IMPEACHED— 

This case casting the onus on the creditor of proving justifying circumstances when the 
creditor seeks to enforce the father’s alienation against the son was treated as no longer law 
after the Privy Council decisions in Girdhari Lai’s oise and Suraj Bami Koer’s case ;— 
(1879) 6 C. L. R.. 224; (1889) 14 Bom., 320. 

The Allahabad High Court has, however, adopted the views in this case as to onus in two 
Pull Bench decisions (1887) 9 All., 493 ; (1909) 81 All., 17C. Seeco»i/ra (1908) 30 All., 16G ; 
(1908) G A. L. J., 133. See also (1889) 13 Mad., 51. 

• In those cases a distinction has been drawn between the cases of creditor as plaintiff 
seeking to enforce alienation and of the son as plaintiff seeking to impeach alienation. 

It has been finally held in the following cases that to bind the son there must be an 
antecedent debt or other justifying necessity :—Allahabad—(1909) 31 All., 176. Calcutta— 
(1907) 34 Cal., 736. Madras—(1905) 29 Mad., 200. 

But a mortgage, though not binding as such, may yet be enforced os a debt :—(1909) 
31 All.. 176; (1907) 34 Cal., 735; (1892) 20 Cal., 328 ; (1897) 21 Mad., 28.J 
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KbLlIb V. Eraser tlSt?! 

[SGal. M8] 

ORIGINAL CIVIL. 

The Isith and 19th July, 1877. 

Present: 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Macpherson. 

Kellie.Defendant 

versus 

Fraser.Plaintiff. 


Jurisdiction—Cause of action—Suit for land—Letters Patent, 1865, 
cl. 12—Application to file award—Act VIII of 1859, s. S27 — 
Revocation of authority of Arlntraiors. 

The plaintifF and defendant entered into partnership for the purpose of carrying on the 
cultivation and manufacture of tea, on a tea estate at Darjeeling, of which they were the 
owners in certain shares. The deed was executed and registered in Calcutta, but both the 
parties resided out of the jurisdiction. The deed contained provisions for a reference to 
arbitration in case of difference or dispute in any matters relating to the partnership. Differ¬ 
ences having arisen, arbitrators were appointed in accordance with the clause in the deed. 
In the course of the arbitration proceedings one of the arbitrators received two telegrams 
purporting to be sent by the plaintiff and defendant to the arbitrators, the terms of which 
were “ stay further proceedings, arrange matters here.' The arbitrators subsequently made 
their award in Calcutta to the following effect: that the defendant’s share in the partnership 
property should stand charged with the payment of a certain sum found to be duo by him to 
the plaintifi, and that the defendant should execute a mortgage of his share to the plaintiff as 
security for such payment; that the partnership should be dissolved on certain terms, and that 
the tea garden at £416] Darjeeling should be sold in Calcutta. In an application under 
s. 327, Act VIII of 1869, to file the award, iteld, affirming the decision of the Court below, that 
the High Court at Calcutta had jurisdiction to file the award. Section 327 gives jurisdiction to 
file an award to any Court in which a suit in respect of the subject-matter of the award might 
be instituted. A suit in respect of the subject-matter of this award would not be a suit for 
land, but a suit in which, by reason of the execution of the deed of partnership in Calcutta, 
a part of the cause of action arose there ; .such a suit could, with leave, have been instituted 
in the High Court : that Court, therefore, had jurisdiction to file the award. * 

Held also, that the telegrams sent to the arbitrators did not amount to a revocation of 
their authority. 


Appeal from a deoisipn of Kennedy, J., dated the 8tb of June 1877, 
granting an application under s. 327,* Act VIII of 1869, to file an award. 


Filing in Court an award 
when the matter was re¬ 
ferred to arbitration without 
intervention of Court. 


* [Boo. 327 '.—When any matter has been referred to arbitration without the intervention 
of any Court of Justice, and an award has been made, any person 
interested in the award may within six months from the date of 
the award make application to the Court having jurisdiction in 
the matter to which the award relates, that the award be filed in 
Court. The Court shall direct notice to be given to the parties 
to the arbitration other than the applicant, requiring such parties to show cause, within a 
time to be specified, why the award should not be fil^. The application sh.all be written on 
the stamp paper required for petitions to the Court whore a stamp is required for petitions by 
any law for the time being in force, and shall bo numbered and registered as a suit between 

the applicant as plaintifi and the other parties as defendants. 

Enforcement of s u c h If no sufficient cause be shown against the award, the award 
awa^. enforced as an award made under the 

provisions of this chapter.] 
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The material facts were as follows :— 

\ 

The plaintiff pntered into partnership with the defendant for the purpose 
of working and carrying on the cultivation and manufacture of tea on the 
Lizzieporo Tea Estate at Darjeeling, of which they were the owners in certain 
shares, on the terms and conditions contained in a deed of partnership, dated 
the 12th of April 1876, which was executed by ^e parties, and alsoneguteied. 
in Calcutta. By the deed the defendant was appointed manager of the tea 
garden, and it was agreed that both parties should reside on the estate. The 
deed contained a provision for a reference to arbitration in case of any 
doubt, difference, or dispute arising between the parties in connection 
with the partnership. IMfferences having arisen, steps were taken by 
the defendant for a reference to arbitration, and arbitrators were appoint¬ 
ed and an award made; but the High Court refused to file it in 
consequence of some irregularity in tiie arbitration peooeedings. The negoti¬ 
ations which resulted in the present award were opened by the plaintiff through 
his solicitors on the 29th December 1876, on which date they wrote to the 
defendant, proposing a reference to arbitration, and specifying the following ques¬ 
tions as those on which the decision of arbitrators was desirable. " 1st, whether 
you are bound forthwith to execute a mortgage to Mr. Fraser of your rights 
t«7] and interest in the estate in terms of the deed of partnership ? Utid, 
whether you are bound to furnish accounts and estimates to Mr. McIntosh as 
agent ? 3rd, whether you are liable to Mr. Fraser for any. and what, sum in 
respect of money misapplied, for damage caused by your conduct, oi costs 
incurred thereby ? 4th, whether the partnership ought not to be dissolved, and, 
if so, upon what terms ? ” The defendant, through his solicitor Mr. LesUe, 
thereupon notified to the plaintiff that he had appointed Mr. Shephard 
of Kurseong as arbitrator on his behalf, and the plaintiff then appointed 
Mr. Kellner as bis arbitrator. Mr. Shephard, however, subsequently refused 
to act, and as the defendant omitted to appoint another arbitrator, Mr. Kellnee, 
in accordance with the provisions of the arbitraidoa clause in the deed of 
partnersliip in such a case, appointed Mr. Beily to act as arbitrator for the 
defendant. The arbitrators didy proceeded with the arbitration in Calcutta^ 
and on the 4tb of April, Mr. Kellner received two telegrams purporting 
to be sent by the plaintiff and defendant respectively to the arbitrators, 
the terms of which were ‘ stay further proceedings, arrange matters here. ” 
The plaintiff subsequently attended before the arbitrators, and formally 
demanded their award, explaining that the telegram was sent by him on 
considerable pressure being brought to bear on him by the defendant and in 
ignorance of its possible effect. 

The arbitrators published their award in Calcutta on the 7th of May 1877, 
as follows:— 

** We find as a fact that there is due from Archibald Kellie to Duncan 
Donald Fraser the sum of Ks. 19,776-5-11, add award that the share of 
Archibald Kellie in the partnership property shall stand charged with the 
payment of that sum, and in accordance with the provisions ol the paitnenlnp 
deed between the said parties, that the said Archibald KeUie shall forthwitb 
execute a further mortgage of his share and interest in the partnership peojpeity, 
containing the usual covenants and powers, in favour of the said Mr. j^aser; and 
we further find that Kellie has committed a breach of the partnership de^ in 
Cjtore th^ one instance, and still persists in a line of conduct fatally 
prejudsciaai to the interests of the partnership property, and we there- CMii 
tore award a dissolution of sueh partnership from the 7th day of May 
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1877, upon ihe footing m segards ooooiuitt that each partner is entitled 
to hie peoportkmate share of the sale proceeds of the said conoem ^subject as to 
Kellie’s third share to his debt to Fra^ as aforesaid; that Kellie be removed 
foam the managership of the said conoem, and that a competent manager be 
appointed by Mr. McIntosh, the Caloutta agent of the Garden. We further 
award that the entire partnership estate, as a going ooneern. be sold on an early 
date by public auction by Meaera. Mackenzie, Lyall & Go., for the best price 
that it will fetch; that each partner shall be at liberty to bid for and to purchase 
the said concern; and further lhat the conditions of sale as regards amount of 
deposit and otherwise shall be such as the parties may agree upon; and if they 
cannot agree, then either of the parties shall be at liberty to refer the conditions 
of sale to the Court in which this award may bo filed for settlement, and the 
eonditions so settled shall be the conditions on which the sale shall take place. 
And we further award that if either of the partners shall liecomo the purchaser, 
he shall be at liberty to set off against the purchase-money his share of the 
sale proceeds of the said concern, and as regards costs of the arbitration, we 
award that they shall be borne by Mr. Kellie.” 

Mr. /. D. Bell for the Plaintiff. 

Mr. T. A. At>car for the Defendant. 

Keanedy, J. —In this ease a question of considerable difficulty has been 
raised, and I should much ptefer to have had a longer time to have const' 
deiod the matter; but there seems to be strong reason why this particular 
BsaUer should not he kept in suspense. On the 13th of April 1876, the parties 
entered into partnership, and on the 22nd of July, the gentleman who now 
opposes making this award a rule of Court, himself took proceedings to compel 
the appointment of arbitrators, and has conducted them with so much ability 
that now more than ten months after the initiation of these proceedings he is 
still in a £444} position to resist the confirmation of the award made under them. 
If, however, I had thought my judgment in this matter would be conclusive upon 
the questions between the parties, I should have tried to see if further light 
could not be thrown upon the questions. Possibly I should have been able to 
obtain the assistance of some other Judge, so that Mr. Kellie’s objections u)ight 
not have been finally determined by my single opinion. But on consideration 
of the authorities I am clearly of opinion that if I make an order which I have 
no jurisdiction to make, or if 1 confirm an award the subject-matter of Which 
hsid been withdrawn from the arbitrators, 1 may be corrected by the Appellate 
Court. 

The que^ions which arise before me appear upon the face of the two 
petitions presented in the case, one of which is supplementary to the other, and 
merely brin^ on the record the original partnership deed which was referred 
to in the first, and apparently not then filed with the record by some mistake. 

An application was made to me yesterday when the ease was caliod 
on to postpone the hearing in order to enaJile the respondent to file 
affidavits by way of showing cause. The affidavit used in that apjdication, 
however, disclosed no possible ground for belief that the respondent would be 
in a position to show cause; it did not allege that he had any ground for opposing 
the application on the merits; and it did not even contain the ordinary 
averment that the application was not for the purposes of delay. When I look 
at the proceedings set forth in the petition I can very well understand that any 
solicitor of this Court would have been unwilling to make an affidavit to that 
effect. 
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What we have here to consider is this; there was first the execution in 
Calcutta by the parties of a deed which contained an arrangement for their 
carrying on in partnflrslup certain tea })lantations in Darjeeling; the parties 
also thereby provided for arbitration in case of future differences ; and they did 
according to the terms of these provisions appoint arbitrators, who made an 
award. The present application is made under s. 327 of the Civil Procedure 
Code to have that award filed in Court, and the question is whether this can be 
done. ^ 

[490] The principal objection which was raised was, that this Court had 
no jurisdiction to entertain the application, and unquestionably the language 
of that section is as well calculated to create confusion as can well be imagined. 
It seems wholly to have omitted the consideration of the great difficulties which 
might arise in case of different matters which might properly be considered in 
different Courts. One knows enough of the history of this particular Act to be 
aware that no very careful legal revision of some of these sections was applied, 
and therefore that it would be hardly safe to apply the ordinary course of 
construction with very great strictness. Sir Bahnes PEACOCK was, I believe, a 
member of the Council at the time; but I have always understood that he 
was in no respect responsible for the language of this Act, which I have always 
understood to be the production of a distinguished civilian. When then we 
find a change of language from that in s. 326,* where the words " any 
Court ” occur, to that in s. 327, where the words are “ the Court,” I think 
it would probably be unsafe to assume as certain, on the mere strength of the 
change of words, that the draftsman, by the use of different words, intended to 
define different powers and a different jurisdiction. I should be more disposed 
to think that these two sections, in pari materia, were intended to be enforced 
by the same tribunals, and that the change of language was merely per incnriam 
than to narrow the effect of s. 327 by reason of its difference in expression from 
s. 326. I am not certain that a different construction could be put on s. 327. 
It might possibly; but where there is a change of language, one would naturally 
except it to be caused by a change of intention and therefore would generally 
try to discover what this changed intention was. 

I cannot believe, however, that the true meaning of the section was, that if in 
any particular case the whole cause of ciction arose within one jurisdiction, while 
the defendant resided in another, neither of the Courts should have jurisdiction : 


Agreement of parties to 
refer to arbitration may be 
filed in the Court. 


' £ Scsc. 326:—When any person or persons shall by an instrument in writing agree that 
any differences between them or any of them shall be reforr^ to 
the arbitiation of any person or persons named in the agreement 
or to bo appointed by anv Courthavjng jurisdiction in the matter 
to which it relates, application may be made by the parties 
thereto or any of them that the agreement be filed in such 
Court. On such application being made, the Court shall direct such notice to be given 
to any of the parties to the agreement, other than the applicants, as it may think necessary, 
requiring such parties to show cause, within a time to be specified, why the agreement should 
not be filed. The application shall be written on a stamp paper of one-fourth of the value 
prescribed for plaints in suits, and shall be numbered and registered as a suit between some 
or one of the parties interested or claiming to be interested as plaintiffs or plaintifi, 
and the others or other of them as defendants or defendant, if the application have been 
presented by all the parties, or if otherwise, between the applicant as plaintiff and the 
other parties as defendants. If no sufficient cause be shown against the agreement, the 
thia ohan agreement shall be filed and anordof of reference to arbitration 
Frovtaions of this onap- phaH be made thereon. The several provisions of this chapter 
ter appucaoie. jjjey are not inconsistent with the terms of any agree¬ 

ment so filed, shall be applicable to all proceedings under an order of reference made by the 
Court and to the award of arbitration and to the enforcement of such award.3 
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and yet that result would, of necessity, follow if one were by the light of 
B. 826 to make s. 327 exclude any case in which more than one Court would 
have jurisdiction. In fact, in this case, it would exclude the Darjeeling Court, 
which was pressed on me as the [481] proper forum, as 1 shall presently show, 
because here the High Court would, under the Charter, have jurisdiction in a suit. 
Many cases of very grave inconvenience might be suggested. In fact, it would 
make the section rarely applicable at all if I were to put on it that narrow cons¬ 
truction. If, indeed, I were to meet that narrow construction by another still 
narrower, and hold that as theffe.rtie8to the award are not properly described as 
plaintiff and defendant, in a proceeding of this kind, no jurisdiction existed by 
reason of the residence of either party;—on this construction, no doubt, there 
would be power to hie the award in the Court within the local limits of whose 
jurisdiction the whole cause of action had arisen; but then, unless the whole 
arose within the local limits of one Court, the section would be inapplicable. 

I should be unwilling so far to nullify that provision by either of these 
constructions, and I cannot believe that it was the meaning of the framers of 
the Act. Therefore, I think, if this Court has jurisdiction in the matter 
referred to arbitration, then it is a Court which has jurisdiction to file the 
award. And the question then arises;—Has this Court jurisdiction in the 
subject-matter of the award ? 

I don’t think that one can say that, where the Court has the power of 
dealing with the entire subject-matter of suit, it can be said to have no jurisdic¬ 
tion, merely because it might be necessary, if the matter were to come to 
Court by way of suit, to obtain the leave of the Court to sue. By the 12th 
clause of the Charter, the Court is empowered to receive, try, and determine 
suits of ever>' description where the cause of action has arisen wholly or in 
part within its jurisdiction. It has jurisdiction over all those matters, 
although restrained from exercising that jurisdiction in cases where the whole 
cause of action did not arise here, by the necessity of obtaining the prior leave 
of the Court. 

I take it that' jurisdiction’ means the power of receiving, trying, and deter¬ 
mining suits ; but that the necessity of obtaining the leave of the Court only 
limits the mode of exercising that power; and thus that, as, according to the true 
meaning of the 327th section, its effect is to confer the power upon every Court 
tMSj in which a suit in respect of the subject-matter of the award may be 
instituted, we are brought to the question whether in this case a part of the 
cause of action has not arisen within the jurisdiction of this Court so as to let 
in the provisions of the Charter in such oases. I think that, unquestionably, 
a part of the cause of action has arisen here by the execution of the document 
by which the rights of. the parties accrued, I know that, by modern English 
decisions, the words “ cause of action” in recent English Statutes have 
recently received a meaning different from that which was formerly put 
on them by the former English decisions on earlier Acts and by the former 
decisions here. Of course, in any observations I make, I may be taken 
to have no doubt that the later decisions are right in so holding. But we, in 
this Court, most look at the Civil Procedure Code and the Charter, and 
remember that they were drawn at the time when the earlier cases were unim- * 
peached, save so far as at the time of the Charter they were impeached by the 
opinion of Mr. Justice Holloway in De Souza v. Coles (3 Mad. H. C., 384)—an 
opinion in which he seems to have been led astray by his habit of seeking for 
guidance from any law rather than that which was likely to be in the minds of 
the framers of Indian Statutes. 1 think, bearing this in mind, it is impossible 
not to hold that “cause of action” in both those enactments has tl^ more 
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extonded meaning; and indeed, on the face od the Charter itself, it is clear t^t 
the earlier meaning must be given ta the words in the 12th danse, and that 
we must hold that it ia not the breach a\oae which constitutes the right to soe, 
bat the entire bundle of facts which would, of necessity, be proved. If the 
breach alone is the cause of action, the words " part thereof" would in most 
eases be meaningless. This question has been recently discussed in MulctMnd 
Jaharimal v. Suganchatid Skivdas (I.L.R., 1 Bom., 23), where the Court reviewed 
the reoent English decisions and came to the mme conclusion as that at which 
I have arrived. ^ 

I have thus come to the conclusion that, if we find a contract made here, and 
breach or other consequences occurring dsewhere, this Court has juriadiotion over 
the matter; butit is a jurisdiction not to be exercised in ordinary suits with* 
out leave to sue. If there were nothing more in Idie cose 1 should have no hesi¬ 
tation in deciding that this Court has jurisdiction ; but as the partnership in this 
case was chiefly concerned with immoveable property in Darjeeling, I felt great 
difficulty in my way in consequence of the decision of the Appeal Goortin thecase 
of The Delhi and London Bank v. Wordie (I.L.R., 1 Cal., 249J. I was counsel 
for one of the defendants in the Court below, but not on the appeal, and I had not 
sufiioiently studied the difference in the grounds of the decision in the 
lower Court and on appeal. Upon careful examination T, however, think that, 
whatever may have been the opinion of Mr. Justice PHEAB, the Appeal 
Court has left untouched that which was supposed to be the result of 
earlier decisions. It has not in any way affected Bagram v. Moses (1 Hyde, 284) 
or Bemdhone Shaw v. Nobimnoney Ihss^ (Bourke, 218). These cases are 
left where they wore before. In the case of The Delhi and London Bank 
V. Wordie (I. L. R., 1 Cal., 249), Phear, J., said:—“The plaintiff wante 
to have a sale of the property effected, and for that purpose to have the 
obstacles, which arise by the conduct of Morefl and Lightfoot and otherwise 
than from the trustees, removed by the Court. So far as the substance of this 
suit is concerned, the plaintiff’s case is the same as if the trustees were out of 
the way, and Mor^ and LaghiJoot had bound tbemselvea by covenant, on 
sufficient consideration, to sell the property and divide the proceeds accor^ng 
to the terms of the deed of 14tb May 1875, among their creditors, of whom the 
plaintiff is one. The like transaction witii the plaintiff as the sole creditor 
would manifestly be of the nature of a mortgage, and a suit by the plaintiff on 
the footing of it to obtain a realization of the charge by sale would be a suit for 
land within cl. 12 of the Letters Patent. It follows, 1 think, that the present 
suit is also a suit for land.” 

If that deoisrcHi had been upheld by the Appeal Court in that form, I 
should have felt very great difficulty in distinguishting that case from the 
present. Bnt the current of the opinion of the Court above seems all through 
the course of the argument to be adverse to the view taken by Mr. Jnstioe PHSAB. 

Garth, G. J., during the argument refwred to the case of Abbott v. 
Abbott (L.B., 6 P.C., 220), which is an important case, and which be bed 
himself argued while at the bar. In that ease there was an order m a Consular 
Court directing the receiver to s^I land beyond the jurisdiction; that was hcM 
not beyond the power of the Court. Then he asked “ have there been any erases 
here in which this Court has decreed specific performanee of contracts i^atiQg 
to land,'* and he is referred to Bamdhone Shawv. Nobinnumfe Dossee (Botcrie, 
218). Again the Chief Justice reys: “ 1 have some doubt al; present whetbora 
‘ suit for land' means more than a suit for possession of land, and whether lb 
mrtudes suits relating to or ooncorumg land. Here, however, you Sfl^ for 
posseeskm ,* 1 eau uadmstand a receiver being' appointed to receive rents 
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where another person is in possession, hoc here you want a receiver put in 
possession.” That does not ap^ar to be the case here. Then further on wo 
find the Chief Justice says: ' It appears to me that, tfs to the 2-16ths, it 
is a suit for land, and even as to the rest I have great doubt whether it is not. 
What do you say to Lightfoot’s share.” And in the final, formal and consider¬ 
ed judgment of the Court, it is said : “ The express purix>8e of the suit is to 

compel the sale of the whole of the land conveyed by tlie trust deed, including 
Lightfoot’s share. But then l^htfoot objects that his share is not subject to 
the trust at all, because Morelllffiid no power or authority to deal with it; and, 
therefore, one of the main points which the plaintiffs seek to establish, and 
which they ask the Court to decide, is the title of the trustees to Lightfoot’s 
share. Surely in that respeot'the suit is, strictly speaking, one ‘for land.’ But 
then the plaintiffs say that is not the sole or primar>’ object of the suit, and 
that as regards Morell’s share in the property, which is by far the largest por¬ 
tion of it, there is no question as to the trustees’ title. But it was repeatedly, 
during the argument, put to the learned counsel for the plaintiffs, and distinctly 
admitted by them, that it would be impossible for the Court to deal effectually 
with the case unless Lightfoot’s share were included as well as Morell's,"- 
that is to say, there being a [483] question in that case whether anything had 
passed to the trustees by the deed in respect of Lightfoot’s share, the Court 
held that, as to that share, it was a suit for land. But I do not think there 
can he much doubt that if it had not been for that share, the judgment would 
have been in favour of the jurisdiction. 

On the whole, then, I think that, with respect to the question of jurisdic¬ 
tion, I am bound to entertain the application. 

The only other point of any importance was that upon the face of the peti¬ 
tion there appeared to have been a revocation. I don’t think there was, so 
far as I can understand; neither party conceived that the language they used 
was an absolute revocation of the authority. A revocation ought to be clear 
and distinct. We have it on the face of the respondent’s own affidavit that, 
subsequent to the award having been made, he sent a letter of revocation. It 
came indeed too late to have effect, but it does seem to show that he did not 
believe the telegram to be a revocation, and the language is so vague and ambi¬ 
guous that I would rather consider it to mean that the scene of the arbitra¬ 
tion should be removed from Calcutta to Kurseong, and that it requested^the 
arbitrators to arrange matters at Kurseong— -not a statement that the litigants 
themselves would arrange their differences. It seems to me, having regard to 
w'hat is on the face of the award with respect to Kellie and Fraser, that this 
is not a sufficient revocation ; and I am by no means certain that since the 
Contract Act the unlimited right of revocation which existed at Common Law 
may not be taken away in such a case as this. 

There can be no doubt that if I am wrong I can be corrected by the 
Appellate Court. There is a judgment of the Full Bench in Sashtt Charan 
Ch^Uerjee v. Tarak Chandra Chatterjee f8 B. L. R„ 816), where there was 
great difficulty raised as to the power of appealing from an order affirming an 
award. But clearly it would not touch the case where the Court which made 
the order acted without jurisdiction. 

With respect to costs, 1 much doubt whether I have any power. 1 mean 
that the party who seeks to have the award made a rule t488il of Court does so 
for his 6wn security. It seems to me that it is analogous to the registration 
of a deed. If 1 thought 1 had jurisdiction in these proceedings so to do, 1 
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should be mucli inclined to give costs to the af^Iioant; but I don’t think that 
I have power to give costs against the opposing party. Each party will bear 
his own costs on scale No. 2. ‘ 

From this decision the defendant appealed. 

Mr. Jackson and Mr. T. A. Apcdr for the Appellant. 

Mr. J. D. Bell and Mr. Evans for the Respondent. 

Mr. Jackson for the Appellant.—Section 327 of Act VIII of 1859 stands 
sdone; the other sections in the same chapter are not incorporated into it as they 
are expressly into s. 326— Choivdhrt Murtaza Ilossein v. Bihi Bechunnissa 
(L. B., 3 I. A., 209). The learned Judge in the Court below thinks that the 
words of this section—“the Court having jurisdiction ”—cannot have a narrower 
construction given to them than the words “ auy Court having jurisdiction ” 
in 8. 326 would bear. But taldng them by themselves, and leaving out of con¬ 
sideration as immaterial the question of the intention of the framers of the Act, it 
is submitted that the Court having jurisdiction “ in the matter to which the award 
relates ” must be taken to mean the Court having jurisdiction over the whole 
subject-matter of the aw'ard--aee Gangappa v. Kapinappa (5 Mad. H. C. Bep., 
128). That Court would in this case be the Darjeeling Court. The jurisdiction 
meant is not a personal jurisdiction, but a jurisdiction which can be enforced. 
The only ground of jurisdiction in Calcutta is that the deed was executed in 
Calcutta: but the result of holding that that was sufficient would be to say that 
jurisdiction could be given by consent of parties,— by their signing a deed in 
Calcutta,—to a Court which would otherwise have no jurisdiction. Consent 
cannot give jurisdiction. [Gaeth, C. J. —Is not the subject-matter of the 
award the differences which have arisen between tlie parties ?] Yes, partly, 
but in arbitrating on those differences the C437} arbitrators award a sale 
of the land at Darjeeling, and it is submitted that a proceeding taken 
to enforce such an award is practically a suit for land within the 
meaning of cl. 12 of the Letters Patent. [MacPHERSON, J.—I see that, 
by the terms of deed, both the parties were to reside on the tea graden.] 
Yes, that is so, and the residence of the defendant out of the jurisdiction 
of this Court would distinguish the present case from all those in which 
the Court has held it has jurisdiction, for in all such cases it will be found that 
the defendant resided within the jurisdiction. This case comes within the 
priifciple of the decision in The London and Delhi Bank v. Wordie (I. L. R., 

1 Cal., 249). Thera is nothing in the judgment on appeal in that case to 
out down the effect of the decision in the lower Court as to the suit being a 
suit for land. In that case there were circumstances in favour of the jurisdiction 
which are absent in the present case. The persons to whom the property was 
stated to have been conveyed were subject to the jurisdiction. Here they are 
not. In this case part of the awa^ is to remove the manager of the tea 
estate and appoint another; just as in that case part of the relief sought was to 
remove the trustees and appoint others. [Garth, C. J.—You say we could not 
do that ?] Not in a case- where both the parties and the land are out of the 
jurisdiction. The order could not be enforced. [Garth, C. J.—Could we not 
make an order for sale of the land, although the purchaser might afterwards 
have to sue |pr possession in another Court. The sale could take place without 
meddling wiln the land.] That might have been done then in The London and 
DeUti Bank v. Wordie (I. L. B., 1 Cal., 249). [Garth, C. J.—As to a 14-annB 
share. theproperty in that case I thought there was jurisdiction.] In that ease 
ttia defeadank Biorell, the owner of the 14-anna share, was subject to the 
jurtadioti<m. [Ma€FHEB 60 N, J.—In that case,owing to the title of the trustees 


642 



FBASEB tl877j 


a CaJ. m 


to ligbtfoots’s S'anna share being disputed, a question of title to that portion of 
the property arose, and therefore the suit was held to be a suit ior land,] In all 
the cases referred to in that case in fatPour of the Court having jurisdiction, the 
parties against whom orders were t458]| made were subject to the jurisdiction, 
as in Bagram v. Moses (1 Hyde, 284), Abbott v. Abbott (6 L. B. P. C., 220). Suits 
for foreclosure are suits for land according *to the decisions of this Court on the 
words of the Letters Patent, which are to be adhered to rather than the English 
decisions. Paget v. Ede (L. B., 18 Eq., 118) has been held not to apply here. 
If this Court has jurisdiction in cases where the only cause of jurisdiction is 
that a deed was executed in Calcutta, it will be nullifying cl. 12 of the Charter. 

Again, the leave of the Court should have been obtained in this case before 
applying to file the award. The case seems to have been treated in the lower 
Court as if leave had been obtained ; but there is no more reason why leave 
should be assumed to have been obtained in this case than in a case where a 
plaint has been admitted. It would be necessary in filing a plaint in such a 
suit as this to obtain leave of tlie Court to sue ; and such leave could 
not be obtained after the plaint has beon admitted. IMacpmeksun, J.— 

1 think it has been so held.) Then as to revocation, tiie telegrams amounted 
to a revocation. If the plaintiff thought there was no revocation, there was no 
necessity for him to complain of the telegram as having been wrung from him 
under pressure. lMacphebson, J. - Was it not rather a mere postponement of 
the proceedings, which might have prevented the arhitratoi's from proceeding 
with the arbitration in Calcutta?] It is submitted there was a sufficient 
revocation. 

Mr. T. A. Apcar on the same side. 

Mr. Bell for the respondent.—The deed scroating the contract of partner¬ 
ship was executed in Calcutta. A suit relating to that contract is not a suit for 
land. There are many mt^tters relating to such a partnership which are done 
in Calcutta, as selling the tea, &c. It is a contract relating to matters partly in 
and partly out of the jurisdiction. If the plaintiff had wished to sue for a dissolu¬ 
tion of partnership, he could, it is submitted, have sued in this Court, and adecree 
in such a suit would be one in £459] personam, which this Court could make. See 
Penn v. Baltimnre (1 Ves. Sen., 444; 2 White and Tudor, L. C., 4tb Ed. 923) and 
other cases there cited. LGarth.C. J.- - Your difficulty is that the iwrson against 
whom you want the decree is not resident in the jurisdiction. If he were, those 
oases would, apply. I It is submitted they apply by reason of the contract having 
been entered into in the jurisdiction — (Joptkrishna Gossami v. Nilkomal Banerjee 
(18 B. L. R., 46J). Parties entering into a contract in Calcutta thereby ren^r 
themselves subject to.the jurisdiction, witli the restriction that if the perform¬ 
ance is not to take place in Calcutta, leave to sue must be obtained. [Gautu, 
C. J.—Is there any case in which the English Courts have exercised their 
jurisdiction as in Penn v. Baltimore, i Ves Sen., 444 ; 2 White and Tudor, L. 0., 
4th Ed., 923) against parties out of the jurisdiction ?J The fact of a man having 
entered into a contract in the jurisdiction is sufficient to give the Court such 
power over him wherever he may be. In such a case part of the cause of action 
arises in the jurisdiction, so as to entitle a plaintiff to ue there. Then the Court- 
being so seized as it were with jurisdiction, it is immaterial whether or not leave 
is obtained, because the seizure of jurisdiction enables the Court operate utxm 
the person in the way which has often been done in England. The restriction 
as to obtaining leave to sue is one which is put on the plaintiff merely for 
convenience. Want of leave does not take away the jurisdiction of the Court 
to pass an order inpersonam. [Gabth, C. J.—If we passed such an order here. 
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could it be enforced by the Court at Darjeeling ?J It is submitted tbat it could. 
[Macphebson, J.— If it were a decree it could be executed, no doubt, by the 
Darjeeling Court in Ahe same way as a decree of that Court, but there would 
be considerable difficulty in enforcing an order, as for instance an injunction, 
prior to decree.] Under s. 9 of the Charter Act, 24 & 25 Yict., c. 104, the High 
Court has the same power as the Supreme Court had, and that was the power 
of the Court of Chancery. Having power to pass the order thp Court would 
surely have power to enforce it. Such an order could probably be enforced under 
8. 200,"^ Act VIll of 1859. What the plaintiff seeks for is an order relating 
[ 460 } to certain breaches of a contract made in Calcutta; he does not seek a 
declaration of any title .to, or with respect to possession of, any land; he does 
not ask this Court to give possession ; that can be obtained by the purchaser 
from the Darjeeling Court. As to s. 327, the matter to which the award 
relates is that which was proposed for arbitration—see the questions referred. 
It is submitted that those are matWs over all of which the Court has jurisdic¬ 
tion, and therefore it has jurisdiction to file the award. The section lays down 
a special procedure, and that is another reason why leave to sue is not neces¬ 
sary, for the other side have notice of the application to file the award and 
can show cause against it; here it differs from the filing of a plaint, of which 
no notice is necessary, and it is therefore only convenient that leave should be 
obtained in certain cases. 

The learned Counsel then contended on the merits of the case, that there 
had been no revocation, and that the telegrams merely showed an intention to 
change the venue of the arbitration. 

Mr. Evans on the same side. The Court has jurisdiction in this casesubject to 
leave. The subject-matter of the award is practically a dissolution of the partner¬ 
ship and the matters usually incidental thereto, including a sale of the partner¬ 
ship assets. A suit for dissolution of the partnership could, no doubt, bo brought 
here with leave of the Court, and it would have iX)wer to wind it up, and for 
that purpose to deal with all the partnership assets. Could it be said tbat the 
mere fact of a piece of land, portion of the assets, being out of the jurisdiction, 
would prevent it having that power. That power is a necessary incident of 
the winding up and realization of assets. In England land as a partnership 
asset would be treated as personalty. It would make no difference whether 
the assets consisted of money or land—see Lindley on Partnership, 671. In a 
suit for dissolution of the partnership, this Court would have had power so to 
treat the laud. [Gabth, C. J.—And that would have been a suit for an order 
to change the land into money, not a suit for land, j Just so. [Macphebsqn, 
J.—This is not the same as a suit for winding up a firm in Calcutta. These 
[Mi] parties have never carried on business here, and are not resident here.] 
It is submitted that the Court could wind up a partnership not only where 
there is personal jurisdiction, but where part of the cause of action has arisen 
in the jurisdiction. We might have sued on the award, or at any rate have 
sued for a declaration that the partnership was dissolved as ordered by the 

*[Seo. 200 -If the decree be for any specific moveable, or for the specific perfonnaoce of 

any contract, or for the performance of any other particular act, it 
Decree for moveable pro- shall be enforced by the seizure, if practicable, of the specific 
petty, perform4lm of con- moveable, and the delivery thereof to the party to whom it simll 
tract, or alternative. have been adjudged, or by imprisonment or the party 

whom the decree is made, or by attaching his property and 
keeping the same undOr attachment until further order of the Court, or by both imprison¬ 
ment and attaohaownt, if neoessary; or if alternative damages be awarded, by leaving sneh 
damages in the mode hereinafter provided for the execution of a decree for money.] 
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award. The oases of Macros v. Maomell (unreported) and Macdomtld v. Scott 
(unreported) are cases in which orders were made by this Court with respect to 
land in the mofussil. In the former case the defendant was not personally subject 
to the jurisdiction. [Macphbeson, J.—He lived on board his steamer which was 
in the river, and he did business, and had a ticket office, in Calcutta.) He 
was describe as residing but of the jurisdiction, and the jurisdiction was 
founded on the.,,faot that part of the cause of action arose in Calcutta. Here 
part of the cause of action arose in Calcutta, and if the plaintiff had brought a 
suit, he would have obtained leave. He had to file an award for which there is a 
special procedure, and no provision for obtaining leave to hie it. The decision 
cited in the Madras High Court was not argued nor considered. If a plaint 
would have been thought good in this matter if wo had sued, then this Court 
has jurisdiction although no leave has been obtained. No doubt, the execution 
of the deed was a part of the cause of action; see Mulchand Johanmal v. 
Suganchand Shivdas (1. L. R., 1 Bom., 23), whore all the cases as to cause of 
action are citt)d. 

Mr. Jackson in reply.—The words of s. 327 are not only “ having juris¬ 
diction," but “ having jurisdiction in the matter to which the award relates.” 
The matter to which the award relates is not the partnership deed, but the tea 
garden at Darjeeling. The inference from the judgment of the Court below is, 
that if the words of the section are construed literally, the Court would have no 
jurisdiction. If the execution of the deed gives jurisdiction this Court might 
have jurisdiction with respect to land situated anywhere, for instance in 
California. But in such a case who would give possession of the land sold ? 
An [462} award, however, is not a suit. The decision of the Madras High 
Court should be followed in this case. According to that case this Court 
has no jurisdiction. 

Cur. adv. vuU. 

Tlie following Judgments were delivered— 

GhiPtht C. J. (after stating the facts continued).— The appellant. Mi'. Kellie, 
contends— 

1st. That this Court had no jurisdiction to confirm the award, and 

2ndly. That the authority of the arbitrators w'as rekoved by both parties 
before the award was made. 

• 

In support of the first objection, it has been argued that the only Court 
competent to confirm the award under s. 327 was the Court in which a suit must 
have been brought to settle the diflerenoes between the parties, if those differences 
had not been referred to arbitration ; and that as the subject-matter in dispute 
was a tea garden at Darj^eeling. and as both the litigants were resident there, 
the suit would have been a suit for land, and must have been brought in the 
Darjeeling district, and therefore that the Darjeeling Court was the only one 
capable of confirming the award. 

The answer to this contention on the part of Mr. Fraser was that the 
suit under such circumstances would not have been a “ suit for land " within 
the meaning of cl. 12 of the Letters Patent, and that as a part of the cause of 
action arose in Calcutta, inasmuch as the deed of partnership w|iS executed 
tbera, the High Court might, although Mr. Kellie was resident at Darjeeling, 
have given leave to Mr. Fraser to bring this suit in the High Court; and that 
any Court in which such a suit might have been brought would have been “the 
Court having jurisdiction over the matter in dispute within the meaning of 
8. 327. 
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Upon this point, we have been referred to several authorities, some of 
which have been discussed by the learned Judge in the Court bdow; n-nd 
particularly to the^late ease of The Delhi C4683 and London Banh v. Wordie 
U- L. B., 1 Cal., 249), where it was held that a suit brought for the purposeof 
compelling the sale of a trust property was a “ suit for land." it will be 
observed, however, tiiat in all, or almost all the oases upon which the appellant 
relies, the suit was brouglit for the purpose of acquiring the pocusession of, or of 
establishing a title to. or an interest in, the property which was the subject of 
dispute, more particularly in the case of The Delhi and London Bank v. Wcn^die 
(I. L. B., 1 Cal., 249), where the object of the petitioner was to establish the 
title of certain trustees to a share in a i^ortion of the trust property claimed by 
a person of the name of Lightfoot, and the establishment of this title was an 
essential element of the entire claim. 

Now, in this case, it clearly appears, both from the description of the 
matters in difference and from the award itself, that Mr. Fraser’s real object 
was to remove Mr. Kellie from the management of the partnership property, and 
to enforce a dissolution of the partnership upon such terms as the arbitrators 
should think proper. He did not seek to obtain possession of, or to acquire a 
title to, the tea garden, because that was already the property of the partnership, 
and the effect of the award was only to dissolve the partnership, and to dispose 
of the partnership property upon what they considered the most just and 
reasonable terms. I consider, therefore, that any suit instituted i)y Mr. Fraser 
to carry out these objects would not have been a “ suit for land,” properly so 
called ; and that as the High Court might have given Mr. Fraser leave ti> bring 
such a suit in the High Court, that Court had also jurisdiction, under s. 327, 
to confirm the award. 

As regards the other point, viz., the alleged revocation of the submission 
to the arbitrators, I am of opinion that the evidence relied on by the appellant 
is not sufficient to justify us in finding that a revocation did in fact take place. 
It is true that, pending the proceedings, a telegram was sent from Darjeeling 
by both parties to Calcutta in those words. “ Stay further proceedings; arrange 
matters here; ” but having referred to the circumstances under which that 
telegram was sent, and to the [464] sul)sequent correspondence and conduct 
of the parties, we do not consider that tfiis telegram oijerated, or was ever 

intended to operate, as an absolute revocation of the submission. 

• 

I think, therefore, that the appellant has failed upon both grounds, and that 
the appeal should bo dismissed with costs on scale 2. 

Maopherson, J.- I also think that this apppeal must be dismissed. 

A suit the object of which was to deal with the matters, the subject of 
this arbitration, might certainly, in my opinion, fiave, with the leave of the 
Court first obtained, been instituted on the original side of this Court. , The 
partnership deed having been executed in Calcutta, it seems to me that, accord¬ 
ing to the current of decision here, it is impossible to say that no part of the 
cause of action arose within the local limits of the ordinary originM civil 
jurisdiction. 

Of course if the suit were a suit for land, within the meaning of s. 12 of 
the Letters Patent of 1865, there would be no jurisdiction, the whole land 
lying in Darjeeling. But it is not a suit for land within that section. There is 
DO dilute as to the title to the land. The questions at issue relate to the 
partnership between Kellie and Fraser, the mode in which its businesa has 
been and oqgbt to be conducted, and the adjustment of accounts and winding' 
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up o{ the partnership. The mere fact that the object of the partnership was 
the carrying on of the tea concern does not make a suit for adjustment of 
accounts and dissolution a suit for land. If it did, the^ this i^esult would 
follow that, although all the members of a partnership were permanently 
resident in Calcutta, and the chief business of the partnership, was, at the time 
of suing, and always bad been, conducted in Calcutta, a suit for an account and 
dissolution would not lie here, if one asset of the partnership happened to be an 
indigo factory or a tea garden in the mofussil. Yet, in the case suggested, 
there can be no manner of doubt a suit could be entertained by this Court on 
its original side; and such suits have, in fact, been repeatedly entertained. 

The peculiarity in the present case is that the defendant [♦653 Kellie is 
not personally subject to the jurisdiction at all, save by reason of part of the 
cause of action (to wit, the execution of the partnership deed) having arisen in 
Calcutta. Had he been personally subject, by reason of residing in Calcutta, 
probably the question which has been raised would never have been suggested. 

Some discussion has taken place as to the effect of the judgment of the 
Court in the case of The Delhi and London Bank v. Wordie (I. L. R., 1 Cal., 
249). But I cannot gather from the report that the decision of the A]>peilate 
Court in any way modified or altered the earlier decisions. For the only point 
actually decided by the Appellate Court is that as the owner of a two annas' 
share of the property denied that he had over conveyed his share to the 
defendants, to whom it was alleged to have been conveyed as trustees, the 
qnest^ of title as to these two annas was directly in issue, and therefore the 
suit vras a suit for land and could not be entertained. 


On the whole, I have no doubt that a suit might, with the leave of the 
Court first obtained, liave been instituted here. And if a suit would have lain 
tltere, it appears to me that the Court had jurisdiction under s. 327 to order 
this award to be filed. I agree with Mr. Justice KENNEDY in declining to attach 
to the words of that section "the Court having jurisdiction in the matter to 
whicii the award relates,” the limited and a special meaning contended for, 
and in construing them as meaning any Court having jurisdiction to entertain 
a suit for the matter to which the award relates. 


1 further agree in the opinion that there was no revocation of the autho¬ 
rity to the arbitrators. 


Appeal dismissed. • 


Attorneys for the Appellant; Messrs. Chr and Harris. 

Attorneys for the Respondent: Messrs. Chauntrell, Knotoles, and Roberts. 


NOTES. 

[1. *B1)IT FOE LAND' WITHIN THE LETTERS PATENT, 1865, 01. 12— 

I. WITHIN JURISDICTION 

The following cases were held to be within jurisdiction 

(o) Specific performance of a contract for sale;—(1892) 19 Cal., 358; 22 Bom., 701. 

(1^ ^)eoific performance of agreement to grant lease):—(1906) 3.3 Cal., 1065. 

(c) Suit for foreclosure:—(1898) 22 B., 701. 

(d) Award relating to partition of property partly outside jurisdiction :—(1900) 24 Mad., 
31 . 

But when the suit is lor partition of the immoveable property lying wholly outside 
the jurisdiotion, it was held that there was no jurisdiction (1880) 4 Bom., 482. 
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(«) The rule is applicable to plaintifis only ; where defendant was second mor^a^ee he 
could enforce rights under the mortgage-decree even if that mortgage included 
lands outside jurisdiction ;—(1897)«24 Oal., 190. 

11. NOT WITHIN JURISDICTION— 

The following cases were held to lie outside jurisdiction :— 

(a) Lessee seeking to obtain possession by claiming the rents and proflts from the lessor:— 

(1908) 36 Gal., 59. 

(b) Suit for charging maintenance on specific land (1908) -33 Mad., 151. 

(c) Suit for declaration of title to land outside jurisdiction ;—(1901) 29 Cal., 315. 

II. CAUSE OF ACTION— 

(a) Suit on award against defendant residing in England, no part of cause of action 
within jurisdiction even where tfierc is allegation of defendant’s agent in Calcutta 
promising to pay amount payable under award -(1903) 31 Cal., 274. 

(5) Endorsement on hundi at Calcutta, part of cause of action within jurisdiction :— 
(1895) 22 Gal., 451.] 

c 3 Cal. 46S ] 

ORIGINAL CIVIL. 

Thp 15th July, 1H77. 

Present: 

Sib Richard Garth, Kt., Chief Justice, and Mr. Justice Makkby. 

In the matter of the Petition of Janokey Nath Roy. 

Appeal —Presidency Magistrates' Act (IV of 1877), s. 41 — Prosecution — 
Sanction of Judge—Jurisdiction of High Court. 

No appeal lies from the order of a Jridgu directing a prosecution under s. 41 of the 
Presidency Magistrates’ Act. * 

In the suit of one Dhoobun Mohun Neogy v. Janokey Nath Boy an 
applieation had been made to Mr. Sconce, one of tiie Judges of the Calcutta 
Small Cause Court, to direct the prosecution of the defendant (the present 
appellant) for perjury and forgery. Rlr. Sconce refused to direct such pro¬ 
secution : and the plaintiff applied ex parte under s. 41 of Act IV of 1877 
to Mr, Justice Kennedy, sitting on the Original Side of the High Court, for 
an order that he might be at liberty to prosecute the defendant, which was 
granted. Against this order the defendant presented a petition of appeal, on 
the grounds that the learned Judge had no .jurisdiction to make the or^r; 
that, under the circumstances of the case, the order ought not to have been 
made; and that the appellant ought to have been allowed an opportunity of 
being heard against the order being made. 

Mr. Branson (with him Mr. Bonnerjee) moved to admit the appeal. 

Mr. Branson.—It is true that neither under the Criminal Procedure Code, 
nor the general law, has the Court any right to interfere with the discretion 
of a Judge, but the order amounts to a judgment. The word ‘ judgment' in 

• [See. 11:— A comj^izit of an offence against public justice described in sections 198,194, 
196, 196, 199, 200, 206, 206, 207,208, 209,210, 211, or 238 Of the 
Sanotioa to fHcosMOtion Indian Penal Code, when such offence is committed bcddie or 
for oertain oNenoea against against a Civil or Criminal Court, shall not received by any 
puhlio Jnstice. Presidency Magistrate, except with the suction of the Gouti 

before or against which the offence was committed, or of some 
other Court to which such Court is subordinate.] 


•b* * 
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* ^ 

clause 16 of the Letters Patent of 1865 has been held to mean a decision, 
whether findl or preliminary, or interlocutory. This order is one creating 
jurisdiction, and is to that extent final; and so far thet‘e*is a right of appeal. 
The learned Counsel referred to C4873 Justices of the Peace for Calcutta v. 
The Oriental Gas Company (8 B. L. R., 43,3); Hadjee Ismail JJadjee Huhbeeh v. 
Hadjee Mahomed Hadjee Joosub (13 B.*L. R., 91); Maud a liuksh v. Kishen 
Pertab Sahi (I. L. R., 1 Cal., 102); and to Barkat-ul-lah Khan v. Hennie (I. 
L. R., I All., 17). 

The Judgment of the Court was delivered by 

Oarth, C, 3 ,—We are clearly of opinion that no appeal lies in this case, 
and that we ought not to grant leave to admit the apijeal. Leave granted by 
a Judge to institute proceedings is not a ‘ judgment ’ within the meaning of 
cl. 16 of the Charter. If authority were wanted, the case of The Justices of the 
Peace of Calcutta v. The Oriental Gas Company (8 B. L. R., 433) would be ample 
authority for our judgment. But apart from that, this leave given by the Court is 
the creation of a later Statute. It is a power which did not exist when the Charter 
was passed. It is a power of a peculiar kind. The object is to check rash pro¬ 
ceedings in criminal matters being taken. It gives power to take proceedings, 
which could not have been taken without leave. As the Legislature has not 
thought fit to give an appeal from such an order, we think that this appeal 
should not be admitted. 

Application refused 

Attorneys for the appellant: Messrs, Pittar and Wheeler. 


[468] APPELLATPl CIVIL. 

The 21st June, 1H77. 

Present: 

Mr. Justice Markby and Mr. Jurtu'k Prinsep. 


Rally Prosonno Hazra.Plaintiff 

versus 

Heera Lai Mundle.Defendant." 


Limitation—Act IX of 1871, ss. 20, 21, sch. II, arts. 167, 169 — 

Execution Proceedings. 

The word ‘ debt ’ in ns. ‘iO and 21 of Act IX of 1871 applies only to a liability for which 
suit may be brought,and does not include a liability for which judgment ba.s been obtained : 
therefore, where the last application for execution of a decree luul been made on the 14th of 
December 1872, and a notice under s. 21C, Act VIIT of 18.59, issued on the 19th of January 
1878, and on the 28tb of April 1873, the judgment-debtor filed a petition notifying part-pay¬ 
ment, which petition was signed by the judgment-creditor,— held, in an application for exe¬ 
cution made on the 27th of April 1876, that further execution was barred by limitation. 

This was a suit in which the plaintiff, appellant, had obtained a decree on * 
the 9th of January 1868. The last application for execution had been filed on 
the 14th o4 December 1872, and a notice under s. 216 of Act VIII of 1859 had 
been issued to the representatives of the judgment-debtor on the 19th of 

* MisoeUaneous Special Appeal, No. 91 of 1877, fromadecree of C. D. Field, Esq., Judge 
of Butdwan, dated 22nd December 1876, confirming a decree of Baboo Amrit Lall Pal, 
Munaif of that district. 


I CAL.—82 
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January 1873. On the 28th of April 1873, the judgment-debtor filed an 
application with the consent of the decree-holder, who appended'his name at 
the bottom of the petition, notifying pay>ment of a part of the decretal amount 
and the execution case was struck off the file. On the 27th of April 1876, the 
judgment-creditor applied for fresh execution. The judgment-debtor pleaded 
limitation. The Lower Appellate Court iield, that further execution was barred. 
The judgment-creditor preferred a special appeal to the High Court. 

Baboo Bashbehari Qhoso. for the appellant.—The petition presented by the 
judgment-debtor, and signed by the judg-[4093nient-oreditor, was in fact the 
acknowledgement of a ‘ debt,’ and is therefore governed by ss. 20a and 21 of the 
Limitation Act. The period of limitation must, therefore, be computed from the 
date of the presentation of that petition. 

The respondent was unrepresented ; the pleader for the appellant, however, 
pointed out to the Court that the proviso to art. 169 of the 2nd schedule of 
Act IX of >1871 would have been mere unmeaning surplusage if limitation on 
part-payment of money under a decree had been already provided for under 
s. 21 of that Act, 

The following Judgments were delivered :— 

Markby, J .—In this case, whilst execution proceedings were going on, the 
judgment-debtor filed a petition in Court notifying payment of a part of the sum 
due under the decree, and asking for a stay of execution for four months. The 
judgment-creditor signified his assent to this application by signing the petition, 
which was granted. The question we have to determine on special appeal is, 
whether a new period of limitation runs either from the date of this petition 
under the pro^ isions of s. 20 or from the date of the part-payment under the 
provisions of s. 21, Act IX of 1871. Both tliese sections are applicable to' debts 
and legacies ' only, and I do not think that the sum due under a decree is a 
‘debt’ within the meaning of these two sections. It seems to me that the proviso 
to s. 21, which is general, would be unmeaning as applied to suras due under a 
decree ; and the proviso to art. 169, sch. II would also have been wholly useless 
if part-payment of money due under a decree had been already provided for 
under s. 21. Both these arguments, it is true, apply only to s. 2i. But I 
cannot suppose that the word ‘debt’ is used in a different sense in two consecu¬ 
tive sections of the Act. I do not of course mean to say that the sum due 
under a decree may not sometimes be properly called a ‘debt ’: it is constantly 
spokpn of as a judgment-debt; but taking the whole Act together, I think the 
‘ debt ’ spoken of in ss. 20 and 21 is a liability to pay money for which a suit 
could be brought, and not for which judgment has been obtained. The 
Miscellaneous Special Appeal will be dismissed with costs. 

[470} Prinsep, J. —I am of the same opinion. * 1 w,oald only add that the 
fact that it has been thought necessary to make a special proviso in art. 169, 
sch. 11 of the Limitation Act, seems to show that the ordinary law was not 
sufficient in this respect as regards decrees or orders of a High Court in its 
Ordinary Original Civil Jurisdiction. There is no such special provision for 
other decrees or orders. We cannot apply s. 20 or 21 


MOTES. 


Appeal diemiesed. 


I mTirfOBY CHINOB- 

The Indian Limitation Act (1903) ban added the following Explanations owing to the 
ftnnfliotin g decisions of the several High Oourts on this question. 

ExplaBatloB Hi ift ieo. 19 — 

For the pntposas of this section an application for the execution of a decree or order is 
an application in respeet of a right. 
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HxpUnatioii to Bee. SO 

‘ Debt ’ inoladea money payable under a decre<j or order o! Court. 

• • 

II. OOKFLICT OF DEOIBIOHS UNDER THE OLD CODE AB TO WHETHER ‘DEBT’ 
INCLUDED JUDGMENT DEBT— 

TSiat it did not, was hold by the Calcutta High Court, in (1877) !2 Cal., 468 ; (1879) 4 Cal., 
708:3 C. L. B., 672 ; (1902) 6 C. W. N., 766 ; 25 Mad., 431; (1904) 27 Mad., 608 ; (1904) 28 
Mad., 40. That it did, was held by the Bombay and Allahabad High Courts ;—(1889) 14 
Bom., 390; (1903) 26 All., 36 ; (1882) 5 All., 201; (1880) 3 All., 247 ; (1881) 3 All., 781; (1894) 
16 All., 228 -, (1905) 27 AIL, 675.] 


[ 8 Cal. 470 ] 

FULL BENCH. 


The 20th July, lH77. 

Present; 

Sm Richard Garth, Kt., Chief Justice, Mr. Justice Jackson. 
Mr. Justice Macpherson, Mr. Justice Markby and 
Mr. Justice Ainslie. 


Mohesh Mahfco and another.Defendants 

versus 

Sheik Piru.Plaintifl. ‘ 


Special Appeal—Jurisdiction ’—Small Cause Court -Claim under Bs. 500 — 
Question of title—Act XXIII of IHOI, s. 27—Act XI of 1801, s. 0. 

No special appeal liou to the High Court in a Kuit cngniisahlo by the Small Cause Court, 
although a question of title to immoveable property him been raisied and tried in the Court 
below. 

This was a suit for the recovery of Rs. 476, the price of certain sakhwa 
trees. A question of title liad been raised and determined in the Court below 
in favour of the respondent. Upon a special appeal from this decision, Markby 
and PbiNSEP, JJ., referred.the following point to a Pull Bench ; “ Whether, 

having regard to the provisions of s. 27 i of Act XXlll of 1861, a special appeal 
lies to the High Court in a suit of the nature cognizable by a Court of Small 
Causpa, when a question of title to immoveable property has been raised 
and tried in the Courts below,” 

* Special Appeal No. 1385 of 1875, against a docreo of Col. Boddam, Deputy Commis¬ 
sioner of Zilla Hazaribaugh, dated the 18th March 1876. 

t [SoG. 27 ;—^No spooial appeal shall lie from any decision or order which shall be passed ^ 
on regular appeal after the passing of this Act by any Court ‘ 
No special appeal from subordinate to the Sudder Court, in any suit of the nature 
decision of any Court sub- cognizable in Courts of Small Causes under Act XLTI of 1860 
ordinate to the Sudder (for the establishment of Courts of Small Causes beyond the iTcal 
Court in certain suits. limits of the jurisdiction of the Supreme Courts of Judicature 

established by Royal Charter), when the debt, damage, or 
■^AttiftTid for which the origintd suit shall be instituted shall not exceed five hundred rupees; 
but every suoh order or decision shall be final.] 
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Baboo Anandananth Chatterjee, for the re^ndent, took a preliminary 
objection to the hearing of the appeal, and oon-r47l]tended that no appeal 
would lie to this Court, inasmuch as the? case was one cognizable by the S mall 
Cause Court, being merely a suit for damages. The words of the Act are "that^ 
no special appeal shall lie from any decision or order in any suit of the nature 
cognizable in Courts of Small Causes . . . when the debt, damage or demwod for 
which the original suit shall be instituted shall not exceed five hundred rupees; 
but every such order or decision shall be final." It is true that a^guestion of title 
was raised and tried, but it was simply raised incidentally in order to the 
determination of damages, and as the suit itself was merely for damages, no 
appeal lies— Grant v. Modhoosudun Singh (10 W. R., 79) and Jjasmani Delia 
v. Mahomed Hafesulla (3- B. L. B., Ap., 96). 

Baboo Doopnath Bonerjee tor the Appellants.—If the sole question raised 
and decided in tliis suit had been the plaintiff’s claim to damages, it is clear 
that no appeal would lie to this Court. But the decree of the Court below was 
based upon a question of title, which, if it had properly arisen incidently in 
a suit brought in the Small Cause Court, would not then have been finally 
concluded between the parties— Bhoop Narain Sahoo v. Meer Mahomed Hosaein 
(4 W. B., 60); and as this question of title had to be determined before 
a decree could be given, the appeal is admissible— Pachoo Baree v. Gooroo Chum 
Dasa (16 W. B.. 556) ; see also Dikshit v. Dikahit (2 Bom. H. C. Bep., 4) and 
Bamchandra Baghunath v. Abajt bin Basiya (6 Bom. H. C. Bep., A. C., 12). 

The Opinion of the Full Bench was delivered by 

Garth, C. J. —We are of opinion that as this was a suit cognizable by the 
Court of Small Causes, no special appeal lies to this Court, although a question 
of title may have been incidentally raised in it. The appeal will, therefore, be 
dismissed. 

Appeal diamiaaed. 


NOTES. 

C JURISDICTION-COURT OF SHALL CAUSES— 

I. Jurisdiction of Court of Small Causes not ousted by reason of question of title liavinq 
to be decided inddentally in such suit. 

Ib (1S81) 3 Mad., 192, 1"'. B., tbo uuit was for damagos for loss than Bs. 500, for carrying 
away crops from a certain laud. Held, jurisdiction of Small Cause Court is not ousted by 
reason oi the dcicnco setting up title to the land. 

Per Mattusami Ayyar, J.— 

The question what is a suit of the nature cognisable by a Court of Small .Causes within 
the meaning of sec. 586 of the Civil Procoduro Code, has roferonco to the mode of adjudication 
and not to the forum and the fact that the suit is instituted in the District Munsif’s Court 
and not in a Court of summary jurisdiction makes no difference :— Ibid. 

See also (1890) 15 Bom., 400. 

In (1904) 31 Cal., 1001, it was hold that the Presidency Small Cause Court has jurisdic¬ 
tion to try questions of title even though they form the important questions to be tried in 
the suit. Question of title must not bo the sole and only question in the suit. 

II. Conaequentiy no second appeal also lies : —(1897) 24 Cal., 567,] 
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KOEQLER V. PROSONMO COOMAB CHATTEBJER [1877] I.L.B. S Cal. 472 
[472] ORIGINAL CIVIL, 

The 19th Xuly, 1877. 

Peesent ; 

Mb. Justice Kennedy. 

Koegler 

versus 

ProBonno Coomar Chatteirjee, 

Civil Procedure Code (Act VIII of 1859), s. 78 —Adding 
parties—Amending plaint. 

Under ». 73, Act VIII of 1859, a person is not liable to be added as a party to the suit, 
although he may be ‘ ‘ likely to be affected by the result,’ ’ unless he is also entitled to or claims 
some interest in the subject-matter of the suit. 

Application on notice to amend a plaint by adding a party defendant to 
the suit. 

The suit was instituted by the plaintiff, carrying on business in Calcutta 
under the name of Graf and Banziger against the defendant, carrying on busi¬ 
ness in Calcutta in the name of Bamchunder Chatterjee, to recover damages in 
respect of breaches of certain contracts made between the plaintiff and defendant 
for the delivery of wheat. In the petition in support of this application the 
plaintiff stated that, at the time of the institution of the suit, he was informed 
and believed that the defendant above named was the sole partner of the firm of 
Bamchunder Chatterjee ; that since the institution of the suit and service of 
summons on the defendant, the plaintiff had discovered that he was not the 
sole partner in the firm, but that he and one Bamchunder Chatterjee carried on 
the business in co-partnership. ■ The present application was, therefore, made 
to have the plaint amended by adding the name of Bamchunder in the plaint 
as a party-defendant to the suit. 

The application was opposed both by the defendant and by Bamchunder 
Chatterjee who alleged, in separate affidavits filed by them, that they did not 
carry on business in co-partnership, but that the business was carried on by 
Bamchunder alone, the defendant Prosonno Coomar being his agent and 
manager ; and that the contracts had been entered into by the defendant in 
that capacity. 

[«8] Mr. Bonerjee, iq support of the application, contended that the 
person the plaintiff alleged to be a necessary party might be added as a party 
under s. 73 of Act VIII of 1869. 

Mr Stokoe, for the defendant, contended that s. 73 did not apply to such a 
case as this, and that to grant the application would be practically to allow 
the plaintiff to wholly change the nature of his suit—to bring a new suit in fact. 

Mr. B. Allen, for Bamchunder Chatterjee, contended that, according to 
the practice of the Court, he could not at this stage be added as a party. A 
motion like this is not a hearing within the meaning of s. 73. [Kennedy, J.— 
1 think it is clear that it is.] Then it is not a case to which s. 73 applies. 
The plaintiff finds he has made a mistake and sued the wrong person, and 
now wishes to add the person he ought to have sued as a party ; that would be 
to allow him to bring a totally different suit. It is submitted that would be 
perverting the meaning of the section. 
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Mr. Bonnerjee in reply.—^The application should be granted, subject of 
course to payment of the costs by the plaintiff, if Bamchunder is wrongly made 
a party ; it is not for the defendants td choose whether they v^ill be parties or 
not: the Court has discretion under s. 73 to make this person a party.' 
application is not made at a late sta.ge of the case, or under circumgtanod^' 
which will prejudice the defendant in any way. 

Kennedy, J. —I have not been referred to any authority which n^sme 
that the old practice with respect to the addition of parties to a suit ras been 
retained. The Civil Procedure Code seems to have been introduced by the rules 
of this Court as laying down the entire practice. Section 73 of that Code is the 
only section which provides for adding parties, and by that section parties can 
Obly be added where they " may be entitled to, or claim some share or interest 
in the subject-matter of the suit, and may be likely to be affected by the result.” 
Probably the framers of the Act had in their minds suits for land. 1 do 
not think, therefore, that a ])erson who is not entitled to, and C4741 who does 
not claim, any interest in the subject-matter of a suit can be made a party to 
it. By the old practice any number of persons who were necessary parties 
were considered as i^eing parties having an interest in the matter of the suit, 
except in matters of contract. Under the Contract Act the distinction between 
joint and several contracts in respect of pleading has been abolished, and one 
party of any number, unless there be an express contract to the contrary, may 
be sued alone. In this case if the plaintiff can make out a partnership between 
the defendant and the person he wishes to have made a party, ho will be able 
to recover against the person ho has sued. If the person he has sued is only 
an agent, then the plaintiff having elected to sue the agent has no right to be 
allowed to join another person as princii)al: tliat would bo a different suit. I 
must therefore refuse this application. I cannot see any reason why the 
original defendant should have appeared in this application, therefore he will 
get no costs. The other party who has opposed it must have his costs. 

Application refused. 

Attorneys for the Plaintiff : Messrs. Pittar and Wheeler. 

Attorneys for the Defendant: Messrs. Tortman and Watkins. 

Attorney for Bamcliunder Chattorjoe • Mr. Farr. 



DOOBGA PBOSAD MYTEB &0. r. JOYNABAIN HAZBAH [1877] I.L.B. 2 Cal. 478 

C S Cal. «7i ] 

APPELLATE CIVIL. 


tThe 5th July, lfi77. 
Present; 

t 

Me, Justice Pbinsep. 


Doorga Prosad Myfcee and others.Defendants 

versus * 

Joynarain Hazrah.Plaintiff.' 


Co-sharers —Ijaradar—Enhancement of rent —Deny. Act VI11 of 1809, s. IH. 

An ijaradar is entitled to enhance the rent of raiyats holding under him where there in 
no condition or stipulation in his lease precluding him from so doing. 

C«5] One of .stworal joint proprietors may, without making his joint proprietors parties, 
bring a suit for enhancement of rent against ryots holding under him, from whom he has been 
in the habit of realising separate rents. 

The Full Bench Ruling in Doorf/a Churn 8uniia v. Jampn Dosve (1-2 B. Ij.R., ‘289 ; K. C. 
21 W. R., 4G) distinguished. 

The plaintiff, a farmer for a term of years, and one of several co-sharera 
entitled to the rent of certain property, brought a suit for the enhancement of 
his share of the rent. The plaintiff alleged that the proportionate part of the 
rent due to him had hitherto been paid exclusively to him by the defendants 
irrespective of the shares due to the other co-sharers, who were not made 
parties to the suit. The Lower Appellate Court gave the plaintiff a decree. The 
defendants preferred a special appeal to tlie High Court. 

Baboo Umakalt Mukerjee for the apjiellunts.- - An ijaradar of a fractional 
portion of an undivided estate cannot sue for enhanced rents, although in 
receipt of a definite portion of the rent, unless lie makes his co-sharers parties 
to the suit— Doorga Churn Surma v. Jampa Dossee (12 B. L. R., 289 ; s, c., 
21 W.B., 46). An ijaradar cannot sue for a kabuliat for his fractional share; and, 
therefore, cannot sue for enhancement— Suirut Soondery Dabea v. Watson (11 
W. R., 25). If such separate suits were possible, it would result in the split¬ 
ting up of the tenure without the consent of the tenant, but see judgment of 
MiTTER, J., in Indar Chandra Dugar v. Brindaimn Bihara (8 B L. R., 251; 
8. C., 16 W. R,, P. B., 21). The co-sharers, at any rate, should have been made 
defendants— Dookhee Barn Sircar v. Ciewhur Mundul (10 W. R., 307) and Baj 
Chunder Mojoomdar v. ^ajaram Gape (22 W. R., 385). The ijara patta did not 
authorise the plaintiff to bring an action for enhanced rent. 

Baboo Doorgaram Bose for the respondent.— A co-sharer in receipt of his 
separate share of rent can sue for enhancement without making co-sharers parties 
to the suit —Bakhal Chunder [4763 Boy Chowdhry v. Mahtab Khan (25 W. R.. 
221) and Ounga Narain Das v. Saroda Mohun Boy (3 B. L. B., A. C„ 230 ; 
S, C., 12 W. B., 30). The ijara patta contains no express stipulation precluding 
enhancement: the ijaradar may, therefore, sue for enhancement— Buskton v. 
Qirdharee Tmaree (Marsh., 331). 

* Special Appeal, No. 2601 of 1876, from a decision of Baboo Jadunath Boy, Subordinate 
Judge of Midnnj^re, reversing a decision of Baboo Annoda Prosad Chatterjee, Munsif of 
Chouki Uanton. 
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Prinaepi J.—^The plaintiff, as ijaradar of a third share, sues for rent at an 
enhanced rate. After the determination of the rate to which he is entitled, the 
rent has been decreed by the Lower Appellate Court. In special ap|^l4p^o 
objections are taken to this decision ; tbj|t inasmuch as the plai^ff 

was only an ijaradar, he had no right to enhance the rent; and seoond^ M i^ 
as he held only a share in the rent, he could not enhance without mM^Kall 
his co-sharers parties to the suit. Another objection is taken that the dMpPits 
hold under a mokururee patta. But the finding of the Lower AppeUlvOi^rt 
that there is a total absence of satisfactory evidence with regard to tl^^lleged 
mokururee tenure complexly disposes of this point. The law as laid down by 
Lower Appellate Court that, unless there is an express stipulation against the 
enhancement of rent by an ijaradar, he can exercise that potyer, is in accordance 
with the law as laid down in the case of Rushton v. Girdharee Tewaree (Marsh, 
3.S1); and the correctness of that ruling cannot be disputed. On the 
other point, whether being an ijaradar he has the right to enhance with¬ 
out making the co-sharers parties, it seems to me that, as he had admittedly 
received a specific sum for rent orginally, no doubt calculated on a specific share, 
but for a long time received independently of the other co-sharers, it was in no 
way necessary that he should make those co-sharers parties to this suit. The 
decision of a Full Bench of this Court in Doorga Churn Surma v. Jampa Dossee 
(12 B. L. R. 289 ; S. C. 21 W. R., 46), does not appear to be in point ; the facts 
as they appear in the judgment of Mr. Justice JACKSON not being the facts that 
1 have already stated. In that case it would seem that there was no separate 
collection of rents from the ryots on the plaintiff’s share; but that the rents were 
ool-[477] lected jointly on behalf of all the landlords. The law seems to have 
been clearly laid downjn the case of Gunga Narain Dasv. Sarodo Mohim Roy 
(3 B. L. R., A. C., 230: S. c., 12 W. R., 30), that if the plaintiff, landlord, 
either proves that the tenants have paid their rents to him separately, or proves 
an express agreement on their part to pay his rent separately, the suit will lie 
by that landlord having only a share in the absence of his other shareholders. 
And if he can biing a suit for arrears of rent on his specific share, ther^ seems 
to be no reason why he should not be able to enhance that particular rent. 
The decision in Dhookee Ram Sircar v. Oowhur Mundul, (lO M.R., 307), as I 
read it, goes only so far as to state that, in order to arrive at a proper conclu¬ 
sion as to the amount of rent due to one having only a share in the property, 
the calculation must be based on an enhancement of the entire share ; that the 
rent of the entire share should be enhanced as regards the payment of the full 
rent by the ryot does not appear to be necessary. In my opinion, therefore, 
there is no reason why the plaintiff who has himself, and whose lessor has also 
realized rent separately from the ryot on his one-third share, should not be 
able to sue for rent at an enhanced rate, even althbugl) he may not have joined 
hie co-sharers as parties to the suit. I find also that this opinion is in accord¬ 
ance with that expressed by Mr. Justice Gloveb in the case of Rakhal 
Chunder Boy Chowdhry v. Mahtab Khan (26 W.R., 221). The special appeal 
will, therefore, be dismissed with costs. 

4 Appeal dismissed. 


NOTES. 

I^Afl regards the question whether notice to enhance given by one of several Joint tenants 
is suffloient, aoe (1878) 3 Bom., 33, where it was answered in the negative, and this ease was 
distiofttished as prooeeding on the special facts of the case. See also (1900) 34 Bom., at 545.3 
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APPELLATE CIVIL 


The 5th September, 1877. 

Present : 

Mr. Justice Markby and Mr. Justice Prinsbp. 


Adiirmoni Deyi.Defendairt 

versus 

Chowdhry Sib Narain <Kur.Plainbifl'.'' 


Hindu law — Mitakshara — Son’s mterest in ancestral estate — 

Burden of proof. 

In a suit by a son to set aside an alienation of proponty made by his father during Che 
Hon’B minority, it was shown that the propert.v in suit originally belonged to the plaiutifi’s 
gruidfather, who oamo to a partition of his property with his brother: and that, on the death 
of the plaintiff’s grandfather, his two sons, the father andiunole of the plaintiff, divided the 
estate between them, the property in suit falling to the share of the plaintiff’s father. It 
'was sought to set aside the alienation on the ground that there was no legal necessity for 
effecting H. The suit was brought seven or eight years after the plaintiff attained his majority. 

HeW., that, notwithstanding the partition by the plaintiff’s father, the property was 
ancestral property in which the plaintiff at his birth acquired an interest. « 

Held, also, reversing the decision of the Courts below, that the question to bo tried in the 
suit was, adoording to the decision of the Privy Council in Oirdharee Lall v. Kantoo Lull 
'(14 6. 9j. B., 167), not whettier there was any legal necessity for thealienatiou, but whether 
tShe-Mbt of Hhe father, in satisfac-PQtion of which-the alieFnatiouwas made, was incurred for 
an immoral purpose, and that, under the circumstanoes, the onus was >on the plaintiff to 
show that it was. 

• Appeal, No. 832 of 1876, against a judgment of "W. Maopher8on,Esq.,OfRoiating 

-JudgeOn^wck, tg[Aiolding adaciaiouoIBwboo'CbinKlexiEbrosonno'Dirtt, Munsif oS SidMore. 
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Quart,—la » son bound to discharge debts of the father which are illegal, though not 
immoral? 

This was a suit for the recovery of mouza Similia and half of mo iiza 
Qentia, on the allegation that the plaintiff’s father, during the minority of the 
plaintiff, improperly sold the said properties without the consent of tihe plaintiff, 
the family being governed by the Mitakshara law. There was a further allegation 
that no necessity or occasion had existed for the sale. The sale of the second 
mouza took place on the 16th of May 1862, to the defendant, for a consideration 
of Bs. 1,750, and the defendant thereupon entered into possession. The 
property in dispute originally formed part of the estate of one Chowdhry Huri 
Narain Kur Mahapater, the grandfather of the present plaintiff, who, during his 
lifetime, divided his ancestral and self-acquired property between himawlf and his 
brother, under a registered deed of partition dated the 5th Assar 1237 (27th Sep¬ 
tember 1830). On the death of the grandfather, his two sons, the father and uncle 
of the present plaintiff’, by a deed of partition dat^ the 7th Cheyt 1242 (18th 
of March 1836), divided the estate of their father between them, the father of 
the plaintiff receiving the property in dispute as part of his share. The present 
suit was instituted on the 4th of May 1874. The lower Appellate Court held 
that the share of the property obtained by the father of the plaintiff was ancestral 
property. The Court also held that the burden lay on the defendant to show 
that the sale to him by the father of the plaintiff was founded on legal necessity, 
and gave the plaintiff a decree. The defendant preferred a special appeal to the 
High Court. 

Baboo Komoktkant Sen for the Appellant.—The incidents attached to ances¬ 
tral property under the Mitakshara law were destroyed by the partition made by 
the grandfather of the respondent. The property, the subject of the suit, 
belonged absolutely to the father of the plaintiff. Under the Mithila law, ancestral 
property which descends to a father is not exempted from liability for his debts 
because a son is born—see Oirdharee [3] Lall V. Kantoo Lall (14 L. E., 187). 
The burden of proof that the sale made by the father of the plaintiff was not 
legally necessary should have been on the plaintiff. 

Mr. Twidale for the Respondent.—The property of the father of the 
respondent was ancestral property— Mudden Gopat Thakoor v. Bam Bukah 
Pandey (6 W. R.. 71). The onus was properly cast on the defendant. 
Alienations by a member of a joint Hindu family cannot be made except for the 
b&uefit of the family— Sadahart Prasad Sahu v, Foolhash Koer (3 B. L. R., F. B., 
31).* Tt lies, therefore, on the alienee to show the circumstances under which 
the alienation was made. 

The following Judtfmdnt was delivered by ‘ . 

Markby, J. (Piunsep, J., concurring). —The plaintiff' in this case sued to 
recover possession of a mouza which he alleged to be his ancestral property. 
He stated that the property had been sold to the defendant by his father in 
May 1862, that is twelve years, all but a very few days before this suit was 
brought; l%t that, as there was no necessity for the sale, it was void, and not 
binding on him, the plaintiff. 

The plaintiff claimed to belong to a family governed by the Mitakshara 
law. There was some dispute about this, but this point has been finally 
sottlnd in ibvotif of the plaintiff. 

It hM also been argued that this property is not to be considered as 
ancestral, because, though it belonged to the. grandfather of the plaintiff, the 
fathnr of the plaintiff made a partition of the family property with his own 
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brother, and the inouza in slfit, when it fell to the share of the plaintiff's 
father, belonged to him' absolutely as his separate property, and his son did not 
on his birth acquire any interest therein. Upon this point we think the 
decision of the Courts below that the son acquired an interest in this property 
at his birth is correct. There is no authority for the contrary. 

The remaining question for consideration in the suit now before us is, 
whether the sale was, under the circumstances, [4] binding upon the plaintiff. 
Both the lower Courts have held that it is not, but it is argued in special appeal 
that, in deciding this question, the Courts below have not adopted the correct 
principles of Hindu law. The Munsif says ;—“ The Mitakshara law rules that 
a son, as soon as he is born, has equal right with his father in his ancestral 
property; consequently, a father cannot, without the consent of his son, and in 
the absence of any legal necessity, sell his ancestral property. This being so, 
the burden of proving that the sale sought to be set aside was made under a 
legal necessity, as advertdd to, is wholly on the defendant.” Subsequently he 
says :—“ As, therefore, the defendant has failed to prove the existence of a legal 
necessity which alone could render her purchase valid, plaintiff is not bound by 
the sale under consideration.” And the District Judge says :—“ It is for the 
defendant to show that the sale was effected for at least reasonable, if not press¬ 
ing, necessity. He [She ?} has failed, however, to produce any proof wliich can 
be regarded as in the slightest degree satisfactory. There is no proof of tlie exist¬ 
ence of any debts or pressure of any kind such as would justify the sale; on 
the other hand, there is certainly far better evidence to show that there was 
no real necessity, but that the sale took place simply to provide means for 
the gratification of loose and extravagant tastes.” * 

Whatever may have been once thought in this Court, I do not think that, 
after the decision of the Privy Council in GtrdharM Lall v. Kantoo Lull 
(14 B. L. B., 187), it can be said that this is the right way of dealing with such 
a case. 

There Vas certainly at one time a disposition in this Court to treat the 
father as having no power whatever to bind his son by his disposition of the 
ancestral property of the family except in cases w'here the son was a minor, 
and there was a legal necessity to dispose of the property ; putting, therefore, 
the father, as regards his minor son’s interests in the property, in the same 
position as a guardian. The effect of thi.s view of the nosition of the father 
under the Mitakshara law, coupled with the decision [SJ of the Full Benchjn 
the case of Sadabart Prasad Sahu v. Foolhash Koer (3 B. L. E., F. B., 31), that 
no member of a Mitakshara family can dispose even of his own share,* was 
practically to enable the son to set aside in toto all alienations of the family 
property made during his minority, unless tiie alienee could show that the 
alienation was one which was really necessary for the preservation of the 
interests of the family. 

But the Privy Council in the o&seGirdharee Lall v. Kantoo Lall (14 B. L. E. 
187) have taken an entirely different view of the position of the son under the 
Mitakshara law. Proceeding upon a decision of the Sudder Dewaaty Adawlut, 
they have practically put the son in the same position with respect to 
debts contracted by his father, as if he had succeeded to the ancestral estate as 
heir upon the death of his father. They say ;—“ It would be a pious duty to 
pay his father’s debts, and it being the pious duty of the son to pay his 
father’s debts, the ancestral property, in which the son, as the son of his ^ 
father, acquires an interest by birth, is liable to the father’s debts.” And they 
infer &om this that an alienation mode to satisfy such debt of the father is 
binding on the son. 


1 OAIi.”—84 


665 



8 CaL 8 ADUsillN,! nsri o. ghowdhry sib nas^ICitb [1877} 

Applying these principles to the present ease,- it appears to me that the 
true question for consideration is, not whetlier there ^lras any legal neoassity 
for the sale of thie property, but whether the sale was to satisfy a debt wfaiofa, 
if contracted by the father and left unpaid by him, the son would, under the 
Hindu law, be under an obligation to discharge. If it was to satisfy sueh a 
debt that the property was sold, then, 1 think, according to the Privy GouncU 
decision, the sale is valid. And 1 think that deoiaion also clearly shows that it 
is only in respect of debts contracted for an immoral purpose that the son can 
say that, under the Hindu law, he is not liable. That seems to be the view 
taken in the passage printed at page 197 of the report. 

I do not mean it to be inferred from what I have said above that a son is 
bound to discharge debts that are illegal although not immoral: that is an 
altogether different question, and not now under consideration. 

C«3i think, therefore, that the question which the Court below should 
have proposed for consideration was, whether the debt which this property 
was sold to satisfy was incurred for an immoral purpose. 

Upon the question of onus I have had more doubt. One would be 
inclined to think that the party alleging immorality was bound to inrove it. 
Probably, however, the question of onus is one which must be determined 
according to the circumstances of each pirtioular case. But I have no doubt 
whatever that, under the circumstances of this case, the onus ought to be 
placed upon the plaintiff. The transaction took place a very long time ago, and 
the plaintiff attained his majority seven or eight years before he took any steps 
,to 8^ this purchase aside. I think it would be a grievous injustice to allow 
him now to do this, unless he can show affirmatively that the transaction is one 
which the law renders void. 

- Appeal allowed. 

NOTES. 

[I. ANCESTRAL PROPERTY-SHARE ON PARTITION 

1. In Lai Bahadur v. Kanhai^a Lai, (1907)29 All., 244, at 254, it was held by the Privy 
Council that such share is ancestral property :—“Theshare then taken by Durga Prasad was 
undoubtedly ancestral property, a:^ between him and his sons, who from the moment of their 
birth acquired an interest in it.’’ It was held in that case that such property could not be 
disposed of by will. 

2. This principle holds good whether the son was born before or after the partition 

, (a) One of the sons was born after <the partition in (1907) 29 All., 244. 

(6) Mr. Mayne in his Hindu Law (7th ed.), p. 34G, says ;— 

‘ ‘ Where ancestral property has boon divided between several joint owners, there 
can be no doubt that if any of them have issue living at the time of the 
partition, the share which falls to him will* con|inae to be anoeetral property 
in his hands, as regards his issue, for their rights had already atliached upon 
it, and the partition only cuts off the claims of the dividing members. 
The father and his issue still remain joint [(1966) 5 B. H. C., 129; (1884) 
9 Bom., 438]. But it is not so clearly settled whether the same would 
apply where the partition had been made before the birth of issue.” 

He adds in the footnote, with reference to this case of 3 Cal., 1, that, ‘ ‘ The report 
does not state whether the son was bom before or after the partition, but 
I think the latter seems to have been the case.” This point, however, seems to 
be placed beyond doubt by this case, as the partition in it took place in 1836 
(8 Gal., 2), the suit'was brought iu 1874 (3 Cal., 2), wbioh is steted (in 8 (^, 6) 
to have been seven or eight years offer the plaintiff attained his vuvbritp. 

3. Sven it enonmbrances should have been disoha^ed the ancestral character is not 
taken off .—(1870) 6 M. H. G., 160. 

¥ 
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IL CHUB oil BON IMPEAOHINO'f ATHER’S ALIENATION - 

The Privy Council stallpd as follows in Suraj Bunsi Koer v. Sheo Proshad (1879)^ Cal., 
148, at 171:— . ^ 

" When ancestral property has passed out of the family cither under a conveyance 
eiecuted by the father in consideration of an antecedent debt, or in order to raise money 
to pay off an antecedent debt, or under a sale in execution of a decree for the latter’s debt, 
his sons by reason of their duty to pay their father's debts cannot recover that property, 
tmless they show that the debts were of a kind for which they would not have been liable, 
and that the purchasers had notice that they were so contracted." 

But the debt must have been antecodeiit:—(1907)31 C.d., 735; (1905) 99 Mad., 200; 
(1909) 31 All., 176.] 


c 8 Cal. 6 ] 

The liith March, 1877. 

Present: 

Mb. Justice Markby and Mb. Jcstice Mittek. 

Watson & Co.Defendants 

versus 

Dhonendra Ohunder Mookerjee.Plaintiff."' 

Res judicata— Limitation — lieng. Act VIJJ of 186U, s. 2f )— Tenancy in 
abeyance—Obligation to payment. 

.4, the zamindar, granted a patni lease of certain talooks to B, who assigned it to C and 
D. On B’s death, C and D applied to the Collectcr for registration of the patni tulook in 
their names as assignees of B. A objected to the registration on the ground that the lease 
enured only for the life of B. A's objection being overruled, he instituted a regular suit to eject 
C and O, the present defendants, which was decided against .4 finally by the Privy Council 
in 1874. During the pendency of this litigation, the zamindar sued to recover the rent for the 
year 1866, not upon the basis of the patui lease, but for use and ocoupation, treating the 
tenants as mere trespassers. This suit was dismissed on the ground that the plaintiff ought 
to have sued on the lease. In 1875, the plairititi brought the present suit for the rent of 1868 
on the patni lease. The defendants pleaded res judicata and limitation. The plaintiff 
contended that the suit was within time on the ground that the right to £7] recover the rout 
was in suspense during the pendency of the litigation regarding the lease. Held, that Ihiusuit, 
though not res judicata, was barred under s. 29 of Beng. Act VIll of 1869. 

jRani Swarnamayi v. Shashi Mukhi Barniani (^ B, L. B-, P. C., 10 ; S. €., 12 Moore’s 
1. A., 344) distinguished. 

Suit to recover arrears of rent due in respect of certain estates in the zilla 
of Midnapore held by the defendants as patnidars. 

Two different patni leases, respecting the property of which rent was now 
claimed, were obtained originally by Joim Watson and Robert Watson. The 
defendants were their successors as transferees of their rights and interests in 
the above leases. The two Watsons dying in 1865, the defendants preferred an 
application before the Collector for the special registration of the patnidars as, 
transferees of the original lessees. The plaintiff objected to the registration, 
but the objection was overruled. The plaintiff, thereupon, instituted two 
separate suits in 1868, against the defendants, on the ground that the leases 
enured for the joint lives of the grantees, and that rights thereunder were 

* Regular Appeal, No. 270 of 1875, agaiual a decree of Baboo Jadu Nath Mulliok 
Subordinate Judge of Zilla Miduapore, dated the 4th of September 1675, 
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inali^able. These suits were dismissed finally by the Privy Council on the 
21st of February 1874. During the pendency of this litigation, the zamindars 
sued to recover frpm the patnidars rent for the year 1275 P.S. (1868), for use 
and occupation of the property, in order to avoid any .ad mission that the leases 
were still in existence. The defendants pleaded in that suit that the plaintiff 
ought to have sued on the basis of the patni pattas.and not for use and occupation. 
The plaintiff’s suit was dismissed upon this objection of the defendants on the 
29th of June 1872. The validity of the leases being finally established, the 
plaintiff now sued upon them to recover the rent for the year 1868. 

The defendants pleaded, inter alia —(1) accord and satisfaction ; (2) that 
the suit was a res judicata ; and (3) that the claim was barred under s. 29 of 
Beng. Act VIII of 1869. 

The Subordinate Judge of Midnapore framed, among others, the following 
issues;— 

1. Whether the claim was liable to dismissal under s. 2 of Act VIII of 
1859? 

[83 2. Whether limitation barred the claim for rent for the year 1868 ? 

The Subordinate Judge held, with reference to these two issues, that the 
plaintiff’s claim was not “ heard and determined " in the previous suit within the 
meaning of s. 2 of Act VIII of 1859; and that, according to the principles laid 
down by the Privy Council in Bani Swarnamayi v. Shashi Mukhi Barmani 
(2 B. L. E., P. 0., 10; S. c., 12 Moore’s I. A., 244), and the decisions of the 
High Court in Eshan Chunder Boy v. Khajah Assamoliah (16 W. E., 79) and 
Dindayal Paramanih v. Badha Kishori Debt (8 B. L. E., 536), the plaintiff’s 
right to recover the rent for 1868 was not barred under s. 29 of Beng. Act VIII 
of 1869. 

The defendants appealed to the High Court. 

Mr. Evans (Babu Bhowany Churn Dutt with him) for the Apijellants. 

Mr. Woodroffe (Babu Mohini Mohan Boy with him) for the Eespondent. 

Mr. Evans. —The plaintiff’s suit is barred under s. 29 of Beng. Act VIII 
of 1869. The rent fell due in 1871, and the present proceeding was not 
instituted until the 19th of February 1875. The cases referred to by the lower 
Court do not apply; on the contrary, Huronath Boy Chowdry v. Golucknath 
Ckchjvdry (19 W. E., 18) and Bnroda Kant Boy v. Chunder Coomar Boy (23 
W. E., 280) are exactly in point. In Bani Swarnamayi's case (2 B. L, R. 
P. a., 10; S. 0 ., 12 Moore’s I. A., 244), as pointed out by JACKSON, J., the landlord 
could not have brought the suit for the old rents until the tenant was replaced 
in the possession of the talook. In the present case, as in Buroda Kant Boy 
v, Chunder Coomar Boy (23 W. E., 280), the tenants were in possession of the 
land; there was nothing to prevent the plaintiff from suing in the alternative 
as well on the basis of the special contract alleged by the defendants as for use 
and occupation. The plaintifif’s suit is also barred under s. 2 of [9] Act VIII 
of 1859. He had sued previously for use and occupation, but the cause (rf action 
on which he now sues had then arisen, and the mere fact of the plaintiff suing 
upon a different title would not save it from being barred: Denobundkoo Chomdrv 
V. KrisUmonee Dosse.e (I. L. E. 2 Cal., 152). y^notmry 

Mr. Woodroffe for the respondent.—The principle of equity upon which 
the case of Eshan Chunder Boy v. Khajah Assanoollah (16 W. E., 79) was decided 
is exactly applioable to the present case. It was held in that case, that certain 
steps which were necessary under Eeg. XI of 1822 to put an end to the tenure 
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bad not been taken, and that the zamindar's suit for ejectment having fallen 
through on that account, the suit to recover the rents for the period during 
which the action for ejectment was pending would not be ba^rred by the special 
linaitation provided by the Statute. What is submitted in the present case 
is this, that as long as the relationship of landlord and tenant is pendente lite the 
right to sue remains in abeyance, and only* comes into force when the right is 
re-established. CoUCH, 0. J., in Dindayal Paranmnik v. Eadha Kishori Debt 
(8B. L. R.,636),distinctly laid down the character of the obligation on the part of 
the tenant to pay rent, and the time when it came into operation after remaining 
in suspense for the period during which the relationship between the parties 
formed the subject of litigation. It is submitted, therefore, that the right of 
the plaintiff to recover the rent of 1868 is not barred under s. 29 of Beng. Act 
VIII of 1869. [The learned Counsel was stopped in his argument on the 
question of res judicata, the Court intimating that they were clearly of opinion 
that the plaintiff’s suit was not barred under s. 2 of Act VIII of 1869, as the 
cause of action upon which he now sued, was not “ heard and determined " in 
the previous suit.] 

Mr. Evans in reply.—There is no doubt that Beng. Act VIII of 1869 con¬ 
tains two sections respecting the time when rent beoaruo duo. But from the 
arguments before CouCH, C.J., it would appear that it was assumed as undisputed 
that rent falls due at the end of the year. The law provides that the tenancy 
m would be determined only by a particular process, and that a period of 
grace should be allowed to the tenant during which he may elect to continue 
his tenancy as before. The result of his exercising this option would carry 
with it the arreai's of rent. That is all the effect of the Chief Justice's decision. 
It does notgofurther. Unders. 32, there can be no doubt that the rents fall duo 
at the end of each year. In liani Sicarnamayi’s case (2 B. L.‘R., P. C., 10 ; 
S.C., 12 Moore’s I. A., 244) there was a moment of time when the tenancy 
was in abeyance, during which the tenant had not exercised his right of option 
whether he would have himself bo treated as trespasser or tenant. In this case, 
there was no such abeyance at any time. The contention that the tenancy, 
together with the obligation to pay rent, was in abeyance whilst the litigation 
was going on, is absurd ; for the tenants never denied the relationship or 
contested the liability ; the cause of action was existing, but the plaintiff, 
instead of suing upon it, elected to treat the defendants as trespassers. 
It is submitted, therefore, that if it is not a res judicata, the right to su&'for 
the rent of 1868 is liarred by the limitation provided by Beng. Act VIII of 1869. 

, Cur. adv. vult. 

The Judgment of the Court was delivered by 

MaFkby» J.—This was a suit brought by the plaintiff on behalf of the 
zamindars to recover arrears of rent due in respect of certain estates in the 
Zilla of Midnapore, held by the defendants as patnidars. The rents claimed 
were those which fell due between Bysack 1275 and Aughran 1281. The 
defence set up was, first, that as to the rent which fell due in 1275, the suit was ‘ 
barred by s. 2 of Act VIII of 1859 ; secondly , that as to all the rent which fell 
due prior to the 30th of Cheyt 1277, the claim was barred by limitation ; 
thirdly, that the defendants had paid to one Captain Murray Rs. 2,500 out of 
the rent due by the order of the plaintiff'. The defendants contended that if 
these deductions were made, only Rs. 2,780-3 remained due for rent, whkh 
amount they had deposited in the Collectorate. 
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[11] It appears that the zatnindars of this property and their patnidars 
have been for a long time in litigation with each other. In the year 1271 some 
opposition was m^e by the zamindaiu to the patnidars getting their names 
registered by the Collector. This opposition was unsuccessful, and the zamindars 
thereupon brought two suits to recover possession of the estates, alleging that 
the patni leases had determined. These suits were dismissed in the year 1275. 
The zamindars appealed to the High Court, and their appeal was dismissed in 
the year 1276. The zamindars further appealed to the Privy Council, and in 
the year 1280 their appeal being again dismissed, this litigation terminated. 
Fending this litigation the zamindars had brought a suit to recover from the 
patnidars the amount which would have been due in«espeot of the patni rent 
for the year 1275, but the suit was dismissed, because the zamindars sought to 
recover that amount, not as rent, bub for the use and occupation by the patni- 
dars of the property ; the object of bringing the suit in this form being to avoid 
any admission that the patni leases wore in existence. 

It is scarcely necessary to do more than to state these facts to show that 
the first ground of defence cannot be maintained. The defendants, or those 
whom they now represent, got the suit for the rent of 1275 dismissed upon the 
ground that it had not been brought upon the patni leases. Th^ present cause 
of action, which is based upon the patni leases, was in no sense “ heard and 
determined ” in that suit. The first ground of defence, therefore, fails. 

It will be convenient next to take the third ground of defence. The 
Subordinate -Judge has found that tlie defendants have not proved the payment, 
and I see no reason to interfere with his decision upon this point. Supposing 
it bo be proved that the two receipts produced by the defendants'were duly 
given as alleged by the executor of Captain Murray, still it is not shown that 
those payments wore made on account of the rent of these estates. There is upon 
the record a document which shows that the defendants were authorized 
to make certain payments to Ca])tain Murray, and to deduct those payments 
from the rents due bv them to the zamindars ; but it is sworn by the plaintiff 
[13] that one of the defendants distinctly stated to him that no such payment 
had been made, and had these payments been made as the defendants now 
allege, there can scarcely be any doubt that one or both of them would have been 
plotted in part satisfaction of the claim for rent which fell due between Bhadro 
and Ohoitro of the year 1274, and which the plaintiff appears to have recovered 
in foil by a decree of Court. The defendants asked to be allowed to give further 
evidence upon this point, but in this case both parties seem disposed to stand 
upon their strict rights, and I see no reason to grant them this indulgence. 

It remains to consider the question of limitation. . Section 29 of Beng. Act 
VIII of 1869 provides that suits for the recovery of arrears of rent shall be insti¬ 
tuted within three years from the last day of the year in which the arrears claim¬ 
ed shall have become due ; and 1 think I may got rid of some of the confusion 
which has crept into the discussion of this part of the case by saying 
at once that there is nothing, unless it be some provision in the Statute 
itself, which will justify us in extending this period of limitation. What 
WB have to . see is when did these arrears of rent become due, and 
have three years elapsed since that time ? Primd facie the rents became 
due upon the dates when they were payable under the patni leases. But the 
plaintiff contends that, in this case, the rents did not fall due upon those dates, 
because the right to demand the patni rents was what he calls “ in suspense 
during the pendancy of the litigation as to the existence of the patni leases, and 
that the cause of action as to the rents which accrued during this litigation 4id 
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not arise until the zamindar’s sutt to recover possession had been dismissed by 
the highest Court of appeal.” This is how the case is put in the plaint, and 
this is how it has been put before us in argument upon the appeal. 

Th® real question seems to me to bo whether the defendants continued to 
be the patni leasees of the zamindars after the existence of tlieir patni leases had 
been denied, and the suits to recover possession had beeh commenced; 
or, to put it more, generally, does a landlord, by merely denying the tenancy 
and bringing a suit to recover possession, in which he is ultimately 
[13] unsuccessful, put an end to the tenancy so long as the litigation is going 
on ; and is the tenant at the-end of the litigation restored to his tenancy from 
which he has been for the time ousted, or does he simply retain a possession 
which has never been disturbed. It seems to me scarcely possible to doubt 
which of these two views is correct. I cannot see how the mere denial of the 
landlord, or a denial coupled with an unsuccessful attempt to eject the tenants 
can in any way affect the tenant’s position. 

The plaintiff has, however, relied on some decisions which he says support 
his contention. 

The first case is that of llani Swarnamayiv. Shnshi Mttkln Barmani (2 B. L. 
R., P. C., 10; S.C , 12 Moore's I. A., 244). There the patnidars being in arrears 
the zamindar had sold the patni for arrears of rent. The patnidars were ousted, 
and the purchaser put into possession. Subsequently, this sale was set aside 
on the ground of irregularity, and the patnidars were restored to possession. .A 
suit was then brought by the zamindar against the patnidars for arrears of rent 
in respect of the period that the patnidars were out of possession ; the patnidars 
plead^ limitation, but the Privy Council held that, upon the setting aside of the 
sale, and the restoration of the parties to possession, they took back the estate 
subject to the obligation to pay the rent, and that the particular arrears of rent 
there sued for must be taken to have accrued due in that year in which the 
restoration took place ; and the Privy Council are further careful to overrule an 
opinion which had been expressed by two learned Judges of this Court that the 
sale by the zamindar had, by reason of the irregularity, become altogether 
inoperative. The other case is that of Dindoyal Paravmnik v. liadha Kishori 
Debi (8 B. L. R., 536) ; that case proceeds entirely upon the authority of the 
Privy Council decision above stated, and lays down no principle. There the 
zamindar had, under the lease, a right to put an end to the tenancy if the rent 
fell into arrear. The zamindar had exercised this right, and brought hia suit 
to recover possession. He ultimately obtained a final decree for possession, 
but the tenant then took the advan-[14]tage which the law of this country 
gives him of staying the ejectment by payment of the I'ont within fifteen days. 
A Division Bench of this Court held that the obligation to pay the arrears of 
rent there sued for arose when the tenant took advantage of this provision of 
the law in his favour. 

The only other case relied on by the plaintiff is that of Eshan Chunder Boy 
V. Khajah AsamwoUah (16 W. R., 79). The facts are not given in the report, 
and all we know is that the learned Judges who decided it thought that the 
principle laid down by the Privy Council very clearly applied to that case also. 

So far, therefore, as authority is concerned, what we have principally to 
deal with is the decision in the Privy Council. But I think that that case is 
clearly distinguishable from the present. In that case, by a proceeding which, 
though irregular, was not inoperative, the zamindar had put an end to the 
tenancy and ejected the tenant. The tenant taking advantage of the irregularity 
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got this proceeding set aside, and recovered possession. The Privy Oouncil held 
that the tenant recovered the tenancy burdened with the obligation to pay the 
arrears of rent. In the present case there was no proceeding, however insular, 
by which the zaizftndar could put an end to the tenancy, in no sense of the 
word was the tenant ousted, nor when the litigation terminated was he i^tored 
to possession. .The landlosdhad, no doubt, put himself into a position in which 
he considered it disadvantageous to himself to accept or recover rent from his 
tenant; but the tenant’s position remained, as far as 1 can see, wholly ut^dis' 
turbed. It seems to me, therefore, that there is no ground upon which we can 
depart from the ordinary rule that the rents fell due in each successive year 
according to the dates specified in the patni pattas. 

The plaintiff has, however, attempted to escape the effect of the law of 
limitation by alleging that an entirely new and different cause of action arose 
by reason of a settlement of accounts which he alleges took place between 
himself and the defendants in Cheyt 1281 (March 1874). He says that the 
zamindar’s accounts were then submitted of the rents due from the 
[13] Ist of Bysack 1275 to Aughran 1281, and it was agreed that if certain 
deductions were made on' account of payments to Captain Murray, the balance 
would be settled and paid. The plaintiff says that he agreed to the proposed 
deductions, but that the defendants subsequently refused to pay the amount 
agreed upon. The plaintiff' has not been very clear as to what use he would 
make of this arrangement. In the Court below he seems rather to have relied 
upon it as an acknowledgment which would bar the operation of the Statute 
of Limitation, though I think he did also put it forward, though less confidently, 
as what under the English law is called an “account stated.” I do not under¬ 
stand that the plaintiff any longer insists upon this arrangement as affecting 
the operation of the law of limitation upon the claim for arrears of rent. He 
did not produce at the trial any acknowledgment which would have that effect. 
Nor does the evidence seem to me to prove an account stated which would form 
an independent cause of action. lie says that the account showed Bs. 24,143-10 
as the whole amount due, and that from this Bs. 2,500 was deducted on 
account of Captain Murray, and four or five hundred rupees besides, but 
he cannot say exactly how much. But the very essence of an account stated 
is that an exact account was agreed upon between the parties. But there is a 
further difficulty in the way of the plaintiff in this part of the ease. He says 
in his evidence, “ I did not agree to allow unconditionally the deduction of 
Bs. ^,500 ; this is also stated in the plaint.” The plaint is certainly susceptible 
of this interpretation. It may mean that the arrangement was that if the rents 
were paid minus the deduction without further dispute, then, and then only, the 
deduction would be allowed. But this is not such affinal statement of accounts 
as would give the plaintiff a new cause of action. 

I think, therefore, that so much of the claim as is for arrears of rent which 
fell due prior to the 30th Cheyt 1277 is barred by the law of limitation. As 
to the question of interest, both parties are dissatisfied with the decision of the 
Subordinate Judge upon this point. He has allowed interest from the time the 
validity of the patni leases was finally established, and he [16] thinks that, up 
to that time, it was, no doubt, the fault of the zamindars that the rents 
*were not paid. - This is not altogether so. If the defendants felt any hesitation 
about paying as for use and occupation, they might have deposited the rents in 
the Collectorate. Section 21 of Bengal Act VIII of 1869 shows that, ordinarily, 
a landlord will get interest unless there are special grounds for making an exo^> 
tion. We do hot think that such special grounds exist here. The account 
will be made up upon this principle, and deducting the amount deposited with 
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the Collector, which the plaintiff is entitled to receive, the plaintiff will get a 
decree for the balance, and costs of both Courts in proportion. Costs to be 
added to the amount decreed, and the whole to carry interest at 6 per cent, from 
the date of decree. 

T^o objections only have been pressed before u^ in this case. One is, that 
interest should not be allowed on the sum of Jls. 2,780-3-H tendered in December 
1874. According to the usual rule, the plaintiff was only bound to accept 
the amount he was then entitled to receive. He was not bound to accept a less 
sum ; and, therefore, the tender of it ought not to stop interest running upon it. 

On the other question,—namely, whetiier interest should bo given from 
the date of the decree, it is only objected that that (]uestion was not open to 
us on the appeal. It is sufficiently raised by the objections taken on both 
sides to the amount of interest allowed by the Court below. Doth the objec¬ 
tions, therefore, fail. The decree will bo made up upon the account filed by 
the plaintiff. 

The plaintiff will he entitled to the costs of this hearing. 

Decree, varied. 


NOTES. 

[I. TENDER OF PART OF WHAT IS DUE- 

(rt) Interest continues to run ;—(1877) 3 Cal., 0 .at Ifi ; (1878) 3 Cal,, 488. 

(6) A distinction was drawn in (1891) 16 Horn., 141, between eases where tender ia 
made of part when more is admittedly due, and lender which is behoved to be 
of the whole when it is, as a matter of fiie.t, a part of what is due ; and an opinion 
was expressed that in the latter case interest would cease. See the remarks of 
Messrs. Pollock and Mulla on this case in the.ir Indian Contract Act, ‘2nd Kdn., 
p. 211, who think that this decision is erroneous. 

(e) The English rule is stringent and partial tender is invalid even where the debtor 
has a set-off unless there be an agr<>einent to the eontrary :—fienrles v. Sedffrmv, 
(ISSfi) .b E. & B., .Ml). 

(d) Where the plaintiff agrees with a third person to take a part in discharge of the 

whole, payment of that part would be suffifieiit, when “ by suing the son he 
commits a fraud on the father whom he induced to advance bis money on the 
faith of such advance being a disch.irge of his son fr -m furtiher liabilitv " ;—Welhy 
V. Drnfce (182.5) 1 Car, A P., 787. , 

(e) The Civil Procedure Code (1908) enacts as follows in respeet of deposit in Court:— 

Sch. 1, order XXIV. rule 3 :—" No interest shall be allowed to the plaintiff on 
any sum deposited hy the defendants from the date of the receipt of such 
notice, whether the sum deposited is in full of the claim or falls .short thereof.” 
11. BENGAL ACT YIII OF 1869, s. 29— 

The bar imposed by' Bong. Act VIII of 18(59, s. ‘29, would prevent recovery of rent from the 
expiry of an ijara when on the expiry taking place, the plaintiff sued for khas possession and 
omitted to sue for rent under certain ehoukdari icnures set up by the defendants which was 
decided in their favour by the Courts (1878) 3 i^al.. 817.1 
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[17] ORIGINAL CIVIL. 

The 27th August, 1877. 

* Present: 

Sir Richahd Garth, Kt., Chirp Justice, and Mr. Justice Macpherson. 


Kinmond 

versus 

Jackson and another. 


Limitation Act IX of 1871, sched. ii, arLs. II, 118—Exclusive Privilege — 
Account of Profits — Damages—Act XV of 1809, s. 22. 

In a suit for an account of profits obtained by the infringement of an exclusive privilege, 
the period of limitation, the taking of an account being only a mode of ascertaining the 
amount of damages, is the same as the period of limitation for an action for damages on the 
same ground, vie., the period prescribed by art. 11, sched. II, Act IX of 1B71. 

The facts and afgumenta sufficiently appear in the judgment of tiie Court. 

Mr. J. D. Bell and Mr. Brausoa for the Plaintiff. 

The Advocate-General, Officiating (Mr. Paul), Mr. Jackson and Mr. Agneu- 
tor the Defendants. 

OaPth, C. J. (Macpherson, .1., concun-nig }.—This was a suit for an 
injunction to restrain the defendants from infringing an invention of the 
plaintiff for the rolling of tea leaf, the specification of which was died, under the 
provisions of Act XV of 1859, on the 6th November 1865; and the plaintiff 
also prayed fur an account of the profits made by the defendants, and for 
damages. 

The question of infringement has virtually been decided by our judgment 
in the several rules obtained by the plaintiff' on the one hand, and the defend¬ 
ant, W. Jackson, on the other, which was given on the 19th of August 
last. In the first of those rules we decided that Jackson's invention, the 
S|)ecifioation of which was filed on che 25th of April 1873, was substantially 
an imitation of Kinmond’s; and it is admitted that between that date and the 
commencement of this suit, the defendants have been making, using, f^hd 
selling a number of machines in accordance with that specification. The 
parties have very properly consented that all the affidavits and mate- [ 18 ] 
rials which were used before the Court on the argument of the rules, should be 
taken as evidence in this suit. The infringement, therefore, being established, 
it is clear that the plaintiff is entitled to the injunction for which he prays. 

As regards the rest of bis claim, the defendant objected at the trial that 
the plaintiff was not entitled both to damages and to an account; and that he 
must elect between the two remedies. This is quite true, and the plaintiff has, 
accordingly, elected to have an account of the profits; but then comes the 
only real question in the case, for how many years before suit the account is 
to be tidien. 
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r , _ ' 

The defendant contends that article 11 in the second schedule to the 
Limitotion Act is the one applicable to the suit. That article enacts that in a 
suit for damages for infringing a copyright or any other exclusive privilege, 
the period of limitation shall be one year from the date of tlie infringement. 

On the other hand, the plaintiS' contends tha^ as he has waived his claim 
for damages, and asks to have an account instead, the suit is one which would 
have been brought in a Court of Equity in England for an injunction and an 
account; and, therefore, that article 118 of schedule ii applies to this case, 
as being a suit for which no period of limitation is provided elsewhere in the 
schedule. 

I was of opinion at first that the plaintiff’s contention was right; but upon 
consideration, and more particularly having regard to the repealed section of 
the Indian Copyright Act XX of 1847, and to the Patent Act of 1859, I have 
come to a different conclusion. 

By the 16th section of the Indian Copyright Act it was provided that ail 
actions, suits, bills, indictments, informations, and other criminal proceedings 
for any offence committed against the Act, shall be brought, sued, and 
commenced within twelve calendar months next after such offence committed.” 
The Indian Limitation Act IX of 1871, s. 2, repeals s. 16 of Act XX of 1847 
to the extent of the words " actions, suits, and bills.” It thus repeals the 
limitation prescribed by that section in the case of civil proceedings, actions, 
suits, and bills for infringement of copyright; and then by article 11, schedule ii, 
m enacts that, in suits for damages for infringing copyright or any other ex¬ 
clusive privilege, the period of limitation is to be one year, beginning to run on 
the date of the infringement. Them can be little doubt that the intention of 
the framer of article 11 was to supply the provision repealed in s. 16 of Act XX 
of 1847 relating to civil suits; and I think we ought to read the words of Act 
IX as not confined to what is technically known at common law as an action 
for damages but as meaning generally every civil suit seeking a remedy for 
infringement, &c. 

We have then also to look at s. 22 of the Patent Act XV of 1859, which 
enacts that “ an action may be maintained by an inventor against any person 
who, during the continuance of any exclusive privilege granted by this Act, 
shall, without the license of the said inventor, make, use, sell or put in practice 
the said invention, &c., provided that no such action shall be maintained in any 
Court other than the principal Court of original jurisdiction in civil cases, &c. ” 
This is the section under which an inventor has his remedy by civil suit fSr any 
infringement of his exclusive privilege. The term used, “ an action,” is quite 
general, and includes every form of suit, whether an action for damages (in the 
technical sense), or a. suit for an account of profits. 

In my opinion article 11 of schedule ii embraces any suit or action 
brought under s. 22 of Act XV of 1859, and there was no intention of drawing 
any distinction between a suit framed as an action for damages, and one framed 
as a suit for an account. The taking of an account of profits is only a mode of 
compensating an inventor for the infringement of his privilege other than by 
an assessment of damages, and it seems unreasonable, that if the period of 
limitation is one year in the one case, it should be six years in the other. 
think, therefore, that the plaintifi' is entitled to an account of the profits for 
one year only from the date of the filing of the plaint; and he will have his 
costs of suit on scale 2. 

Attorneys for the Plaintiff; Messrs. Sanderson d Co. 

Attorneys for the Defendants : Messrs. Orr and Harris, 
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tiAJ KOUMA& SIKUH Ac. V. 

MOTES. 


[ STATUTORY PROVISION— 

Tho ljegi»lat>uroAa.8 miMle the mtiltcr cl&tr by the use of the words for '' oompeobStion.” 
The Indian Limitation Act, 1908, Art. 40 (^The Indian Limitation Act, 1877, Art. 40) runs 
thus:— 


Doscription of suit. Period of limitation. 


Time from which period 
begins to run. 


Art. 40:—For compensation Three years 
for infringing copyright or 
any other exclusive privilege, i 


The date of the infringe¬ 
ment.] 


[20] FULL BENCH. 

17ie ‘^nh July, lb?7. 

Present: 

Sir Richakd Garth, Kt., Chief Justice, Mu. Justice L. S. Jackson, 
Mr. Justice Macpherson, Mr. Justice Markby, 

AND Mr. Justice Ainslie. 


Ra.i Kooinar Sinyli and others. .Defendants 

versus 

Sahebzada I^y.Plaintiff. 


Junsdiclwu nj Civil Court—Encroachment on Public Thoroughfare - Special 
Damage -Abatcme-nt of Nuisance—Criminal Procedure Code 
(Act X of lS7‘.d), s. 51b et 8e<i — Right to a Jury —Practice 
—Conflict of Opinion between individual Judges — 

Reference to Full Dench. 

Where special damage is caused to any person by an obstruction placed upon a public 
thoroughfare, he is entitled to bring an action in the Civil Court lor the purpose of having 
the nuisance abated, notwithstanding the provisions of s. 518 f and the following sections of 


’ Special Appeal, No. 1038 of 1876, against a decree of Moulvi Syed Mahomed Nurul 
Hosain, Subordinate judge of Zilla Shahaiiad, dated the 'i9th of January 1876, reversing a 
decree of Moulvi Dader Buksh, SudderMunsif of Arrah, dated the 11th of April 1874. 

f [Sec. 518 ;—A Magistrate of the district, or a Magistrate of a division of a district or 
any Magistrate specially empowered, may, by a written order, 
direct any person to abstain from a certain act, or to take 
certain order with certain property in his possession, or under his 
mauagcmeiit, whenever such Magistrate considers that such 
direction is likely to prevent, or tends to prevent, obstruction, 
annoyance or injury, or risk of obstruction, annoyance or injury, to any persons lawfully 
employed, or danger to human life, health, or safety, or a riot or an affray. 


Magistrate may issue 
orders to prevent obstruc¬ 
tions, danger to human 
life, or riots. 


Explanation J .—This section is intended to provide for cases where a speedy remedy is 
desirable and where the delay, which would be occasioned by a resert to the procedure con¬ 
tained ia section five hundred and twenty-one and the next following scotions would, in 
the opinion of the Magistrate, occasion a greater evil than that saSered by the person upon 
whom the order was made, or would defeat the intention of this chapter. 

Explanation 11. —An order may, in cases of emergency or in cases where the ciroum- 
stances do not admit of the serving of notice, be passed ex parte, and may in all cases be made 
upon such informition as satisfies the Magistrate. 

Ez^nation Ul .—An order may be directed to a particular individual, or to the puUic 
generaUy when frequenting or visiting a particular place. 

EvpUmaiion IF.—Any Magistrate may recall or alter any order made under this section 
by himself or by his piedocossor in tho same office.] 




SAHKBZADA BUY [18771 I.L.R. 8 Cal. 2] 

.r 

tbe Griminttl Procedure Code for suuunury prococdingt. before a i\lagihtra(c, aud notwith¬ 
standing that ho may be entitled to damages. 

A question arising from a confliot of opinion between individual fudges is not, properly 
speaking, the subject of reference to a Full Benoh. 

The following was the referring order irr titis case:— 

Markby, J.— In this case the lower Appellate Court has ordered the 
defendants to remove an obstruction which they have placed upon a public 
road near to the plaintiff’s house. It is, in my opinion, sufficiently found that 
the plaintiff has suffered damage by the obstruction, and this not merely as one 
of the public, but as having his house in the vicinity of the obstruction, so that 
it causes him a particular inconvenience of a substantial character. But there is 
a decision in the case of Kistonath litumbutty v. Jumhuonath Chucketbutty 
(21 W. K., 145), decided by AlNSLTE, J., that no order for the removal of an 
obstruction from a public road can be made by the Civil Court even iti such a 
case as this. On the other hand, there is a decision in tlie satne volume, 
Poorobashi Pal v. iShoobun Ohundmr Dey (21 W. R., 40H), decided by Bikch, J., 
[20 that a decree directing the removal of an obstruction is not erroneous in 
law. 

I have been formally requested by the pleaders to rofoi this question to 
the Full Bench, and I do not think that in this state of the authorities 1 can 
refuse to do so. 

The question referred is, whether, when the Civil Court finds that an 
obstruction to a public road causes a particular inconvenience of a substantial 
kind to the plaintiff, it can direct the defendant, who has placed the obstruc¬ 
tion there, to remove it ? 

If the answer to this question is in the affirmative, in my opinion, the 
special appeal should be dismissed; if in the negative, the appeal should be 
allowed, and the suit dismissed with the costs in all the Courts. 

Moonshi Mahomed Yumf for the apiwllants.—In the case of Kistonath 
lihagbutty v. Jtmboonath ChuckerbiMy (21 W. R., 145) it was decided that the 
proper course of procedure for the removal of obstructions to public thorough¬ 
fares, is that prescribed in the Code of Criminal Procedure, s. 518 ci seqq., viz., 
by an application to the Magistrate; and that the fact that a party 
sustains special damage does not w’arrant his clainang from the Civil Court 
that remetly wdiich the law says must he afforded by the Magistrate after taking 
proceedings in a particular form ; that case conflicts, no doubt, with Poorobasht 
Pal V. Bhoobun Chunder Dey (21 W. R., 408), where it was held that a suit 
for damages might be* brought against a defendant who encroached uj)on a 
public thoroughfare, where such encroachment caused the plaintiff" damage and 
inconvenience beyond, and in excess of, what his neighbours suffered. If the 
plaintiff wished to abate the alleged nuisance, he ought to have proceeded under 
the Criminal Procedure Code. The only suit which he was entitled to bring 
in the Civil Courts was one for damages and not for abatement of nuisance. 
By bringing such a suit he has deprived the defendant of his right to have 
the question, as to whether there was a nuisance or not, tried by a jury—* 
Bar^a Prasad Mostafi v. Gora Chand Mostafi (3 B. L. R., A. C.. 296). It is not 
eve^ crime in respect of which a civil action can be instituted ; in some cases 
[28j only, both remedies are open. It is. for the plaintiff to show that he has 
a remedy in both the Civil and Criminal Courts. [Jackson, J. —You have 
admitted that he has a remedy in a civil action by damages, why shouldn’t he 
have a remedy by having tbe nuisance removed ?j The injury in this case is 
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not sufficient to warrant an order for removal. In Story’s Bguity Jurtsprudeooe, 
g. 926, it is laid down that “ it is not every ease which will furnish a right 
of action against p party for a nuisance, which will jus^fy the interposition of 
Courts of Equity to redress the injury or to remove the annoyance: but theira 
must be suoh an injury as from its nature is not susceptible of being ad^uately 
compensated by damages at law, dr suoh as from its continuance or permanent 
mischief must occasion a constantly recurring grievance, which cannot be 

otherwise prevented but by an injunction.a mere diminution of 

the value of property by the nuisance without irreparable mischief will not 
furnish any foundation for equitable relief.” The cases of Abdool Hye v. 
Bam Churn Singh (11 W. R., 445) and Bamtarak Karati v. Vinanath Mandal 
(7 B. L. R., 184) were also referred to. 

Mr. M. L. Sandel for the respondent was not called upon. 

The following Judgments were delivei-ed by the Full Bench :— 

Garth, C.J. —As this question has arisen from a conflict of opinion 
between ihdividual Judges, ' it ought, properly,speaking, not to have been the 
subject of reference to a Full Bench. But as the reference has been made, and 
the question is one of general importance, we have thought it desirable to 
decide it. 

We are of opinion that as the obstruction in this case has caused special 
injury to the plaintiff, the Civil Court was i)erfeotly justified in directing it to 
be removed. 

[23} The Criminal Code, no douht, contains provisions for the removal of 
obstructions in public thoroughfares by summary proceedings before a Magis¬ 
trate ; but there is nothing in those provisions which shows that the Legislature 
intended to deprive a private individual of the redress which the law affords 
him under such circumstances by means of a civil suit. 

Harkby, J. — I have nothing to add to the judgment which has just been 
delivered. I only wish to say tiiat, on further consideration, 1 concur in 
thinking that I ought not to have referred this case to the Full Bench. 

Garth, C.J. -The aptieal will be dismissed with costs. 

MOTES. 

[OBSTRUCTION TO HIGHWAY. 

I. .SPECIAL DAHAOE MECESSARY— 

The English rule of spooial damage being necessary to iiiainliiiii action for obHtructiuii to 
a highway is foUowotl;— 

Bom.:— (1877) !i Bom., 457. 

Oal.(1877) 3 Cal.. aO; (1884) 11 Cal.. 8 ; (1885) Pi Oil., 137 ; (1885) 2-i Cal,, 651. 
All. (1876) 1 All., 249 ; (1878) 1 All., 557. 

Mad.(1886) 9 Mad., 463. 

II. liAOISTE^IAL PROGEEBINOS MO BAR TO CIVIL 8U1T- 

(а) So held in this case of (1877) 3 Gal. ‘20. 

(б) In the converse case of plaintifi suing for u declaration of title to laud as owner 
ogaiiMt those who claim the same as a public highway, the magioterial proceedings 
ua likewise no bar :—(1888) 15 Gal,, 460 F. B. 

• BtparUr't NoU.—Uhe rule as to reference to a Full ^nch, passed in July, 1867, pro¬ 
vides tor reforettoe to a Full Bench only where om* Division Court diffem froth another 
Division Court,<» appoint irf law: and a Division Court is, by s. 18 of 24 and 26 Vlct,, 6:104, 
the Act establishing flie.High Courts, to consist of two or ipore Judges. !&te the oases in 
which there ^vaa aoonfiiot of opinion v^ere decisions by one Judge sitting alone. 



BHBBKA LALXi V. BHCTOOOO LALL ^18773 I.Ii.R. 8 Cal. 84 

V f 

(o) An owner of land may bring a suit under eec. 42 of the Specific Belief Act, 1877, for 
a declaration of title when a claim of public highway is being asserted over it:— 
(1888) 16 Cal., 4Qa^ ^ 

111. KATtik'E' OF BPEOill DiHAOE- 

Where access to fields and pastures is obstructed, sufficient; but not the death of cows 
consequent on the obstruction :—(1895) 22 Cal., 651. 

“ Such special damage must differ not merely in degree but in kind fro.n that sustained 
by the rest of the public ” :—Messrs. Batati Lall and Dhiraj Lai on Torts (3rd. od.), p. S2l| 
citing'certain Punjab cases.] 
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APPELLATE CIVIL. 


The aSth June, 1877. 

Present : 

d 

Mr. Justice Mabkby and Mr. Justice Prinsep. 


Bheeka Lall.PlaintilV 

versus 

Bhuggoo Lall.Defendant. 


Res Judicata —Act VIII of 1859, s. '1 —Suit for specific sum of money. 

In a suit for a specific sum of money, it was held in accordance with the Pull Bench 
decision in Dinobundhoo Chowdhry v. Kristomonee Dnssee (1. L. R., 2 Cal., 152) that the 
plaintiff was bound to put forward every right under which he claims. 


This was a suit for the recovery of Bs. 611-8, being the moiety of 
Rs. i,‘22B, the amount of a decree dated the 20tli May 1864, and realized by the' 
present defendant alone on the 4th September 1871. 

The plaintiH' and defendant were uterine brothers. On the death of their 
father they inherited, in equal shares, together with other property, a certain 
shop. In the year 1278 F. S. (1870-71) a partition was effected between the 
parties, when, among other things, it was agreed that each should be entitled 
to a moiety of all moneys that might subsequently be received to be recovered on 
CMj decrees obtained on the said joint shop account. On the 4th of Septeipber 
1871, the defendant recovered a sum of Rs 1,223, on a decree passed on 
the 20th May 1864. In the year 1872, the plaintiff brought a suit against the 
defendant, ignoring the partition, for an account of the joint business, which 
was treat^ in the plaint as still subsisting, and for the recovery of, among 
other items, the said sum of Rs. 1,223. That suit was dismissed, and on the 
12th of September 1874, the plaintiff instituted the present suit for the 
recovery of Rs. 611-8, being the moiety of the said sum of Rs. 1,223, included 
in the sums already sued for in the previous suit. The plaintiff based his 
claim on the terms of the partition previously effected with the defendant. 
The lower Appellate Court held that the suit was barred under s. 2f of Act YllI 
of 1859. The plaintiff preferred a special appeal to the High Court. , 

"Special Appeal No. 2438 of 1875, against a decree of J. M. Lowis, Esq., Judge of 
Bbaugulpore, dated 14th August 1875, reversing a decree of Baboo Burma Dutt, Sudder 
Munsif of Mongbyr, dated the 15th of March 1875. 


? [Sec. 2 : —The Civil Courts shall not take cognizance of any suit brought on a cause of 
' . . action which shall have been heard and determined by a Court 

Unless suits previously competent jurisdiction in a former suit between the same 
beard and determined. parties or between parties under whom they claim.] 
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Baboo Mohiny Mohun Roy and Moonshee Mahomed Yoosuf for the 
Appellant. 

Mr. C. Oregoi^ and Baboo Rash Dehary Qhose for the Respondent. 

The following Judgments v/ere delivered ;— 

Markby, J. —At first I was inclined to think that the decision of the 
Court below was not correct ; but, after hearing the argument, I think that 
decision was right. The plaintiff having been in partnership with the defendant 
brought this suit upon the ground that there was partition in the year 1870, 
under which it was arranged that each should be entitled to a moiety of any 
decree which should be recovered, and he alleges that the moiety of a certain 
decree was recovered on the 4th September 1871, and that, therefore, under 
that partition he was entitled to a moiety of the sum so recovered. • 

The defendant answers that the plaintiff had already brought a suit in the 
•year 1872 after this decree was recovered, in which he claimed, together with 
a number of other items, this very sum for which the present suit is brought. 
The plaintiff replies to that, that the former suit was not based upon 
any right which he had under the partition, but upon a general right 
to an account, alleging that the business continued 3ubse-[23}quently 
to the partition; and he maintains that that suit was dismissed solely 
upon the ground that the Court found that, by the partition, the business 
was put an end to. That is true. But it is also clear that the plaintiff might, 
if he had chosen in that suit, have gone on to say that even if he was not 
entitled to a share in this decree as an item of the general account which he 
claimed, he still was entitled to it upon the terms of the partition itself, 
whether the business continued after the partition or not, and he did not 
choose to do so. Therefore, this is a suit in which the plaintiff having two 
rights under which lie could recover tins specific sum of money puts forward 
only one and claims uiKin that. .\nd the question is whether he could then 
put forward a claim for the same identical sum of money under any other right 
subsequent to that suit. 1 tiiink that question is conclusively decided by the 
Full Bench in Dinobhundhiu) Chmodhry v. Krmtomonee Dossee (I. L. R., 2 Cal., 
162). It is quite true that that decision relates to a claim to land. But every' 
argument by which it can be maintained that if a man sues for land he is 
bound to put forward every title of which he was possessed at the time when 
the suit was brought, applies with equal force to a suit for money. I think it is 
impossible not to hold after that decision that if a man sues for a specific sum 
of money, he must put forward every right under which he claims at that time 
that sum of money. Therefore, the decision of the Court below was I’ight, and 
this appeal will be dismissed with costs. 

PpinsePf J. —I am of the same opinion. It is quite clear that, in a former 
suit, the plaintiff made the money now claimed a portion of his claim against 
the defendant; and that, quite independently of the ground on which that suit 
was decided, he might and should have insisted on requiring a decree to he given 
♦to him at least for his share of the money collected under the decree which 
forms the subject of this suit. But, instead of contesting the decision of the 
Court which refused to give him such a decree by appealing against that order, 
he submitted to it, and he cannot now bring another suit to recover money 
which he could have obtained in that suit. 

. Appeal dismissed. 
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BOTDONATH BAG V. GRISH GHUKDER BOVT &G. .[1877] I.L.B. 3 GaL 26 

* » MOTES. 

(EES aUDlGATA- 

See oar uoteH to the analogous case of 2 Cal*, 152. ^ 

This case was dissented from in 4 Mad., 308, where the first suit was on an oral lease and 
the subsequent one was on the ground of title. 

In Alkal v, Kunltali, 5 Indian Jurist, 408, it was ob.served that “ thoentiierafiodrcwfewii 
in the Privy Council case relied on by iho majority of the Pull Bench (in 2 Cal. 152) was that 
a party must include in a suit every ground of claim arising out of ihe same cause of action 
which was altogether different from the foundation on wliich the majoritN of the Pull Bench 
based their judgment.” 

See (1880) fi Cal., 659. 

See also the very instructive judgmentof Sir V. Bhashyam AYVSNtl \U in (190.*5) 20 Mad., 
760.] 


[26] APPELLATE CIVIL. 

> The iilst Jmie, 1H77. 

Present: 

Mr. Justice Mabkby and Mu. Justice Puinsep. 


Boydonatli Bag.Defendant 

verms 

Griah Chunder Roy and another.Plaintiffs.' 


Co-sharers - Suit for enhancement of rent— Non-joinder of parties — 

Suit barred by limitation as to added parties—Act IX of lts71, 
s. — Bang. Act Vlll of /.S6'.9, .s. ^9. 

In n suit for the recovery of rent at an enhanced r.i,tc, brought by two of four brothers, 
joint and undivided owners of the tenure, the other two brothers, on an objection taken by 
the defendant that they ought to have been parties to tin* suit, presented a petition signif) ing 
their assent to the institution of the suit, and wore thi'roupon treated as parlies to the suit. 
This application was, however, made after the period of limitation proscribed for .luch ii suit 
hod expired. Held by MAHKRY, J., that although the rights of such added parties wore abso¬ 
lutely barred, yet the Court could proceed to adjudicate upon and declare the rights of the 
remainii^ plaiutifis who had originally filed the suit, and that, as the claim for runt was 
indivisible, the decree in their favour should be for tbc whole amount. 

By PriUMp, J. —^Thu objection as to the defect of pirtus after the case had paswd 
through two Courts is not one affecting the merits of the case so as to be a ground of special 
appeal. 

This was a suit for tlie recovery of rent for the year 1379 B. S. (1872-73), 
caloulated at an enhanced rate in accordance with a notice previously served. 
The suit was instituted by two of four brothers, the joint and undivided ownersof 
the tenure. At the hearing of the ease ohiection was taken by the defendant to the 
non-joinder of the other brothers of the plaintiff in the suit, whereupon the two 
* brothers, not originally made parties, put in a petition signifying their assent to 
the suit. The petitioners were thereupon not formally made parties, but the 
suit proceeded on the supposition that they were to be considered plaintiffs in 
the suit. The petition, however, was presented more than three Tnonths after 
the end of the Bengal year [27] for which the enhanced rent specified in the suit 
was claimed. Before the lower Appellate Court it was contended by the defendant, 
appellant, that the original defect of parties could not be cured by the petition put 

•’S^ioTApp^ No. 9068 of 1875, against a decree of L. B. Tottenham, Esq., Officiating 
Judge of Zilla Midnapore, dated 17th June 1876, reversing a decree of Moulvi Knamul Huq, 
Muosif of Cbouk Ohatal, dated 8th December 1874. 
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in by brothers of the original plaintiff; and that the prior omission of the four 
brothers to sign the notice of enhancement was also a fatal defect. In overruling 
these objections t?<e Judge said: “ 1 do not think the defect of parties is material 

to this case. For the remaining two oo-pharers with the plaintiff filed a petition 
assenting to the suit, and the lower Court ought to have added them as 
plaintiffs. The defendant does not seem in any way to be prejudiced by the 
omission of their names from the plaint. I think, therefore, that the suit could 
proceed by virtue of the assent given hy the co-sharers. And, similarly, I think 
that the absence of the signatures of the two oo-sharers does not invalidate the 
notice of enhancement." The defendant preferred a special appeal to the 
High Court. 

Baboo Mohesh Chunder Ghotodhry for the Appellant. 

Mr. C. Gregoi-y and Baboo Nobo Ktssm Mookerjpe for the Eespondent. 

Baboo Mohesh Chu7uhr Choivdhry. —The defect of parties was material, 
and could not be cured by the petition of the other co-sharers assenting to the 
suit. The defect (if cured at ail) was not cured until the time prescribed in 
s. 29, Bang. Act YIII of 1869, for the institution of the suit had expired. The 
right of the assenting co-sharers at any rate is absolutely barred—see s. 22, Act 
IX of 1871; and this being so, the Court cannot disassociate the interest in the 
tenure of the four brothers who form a joint and undivided Hindu family, and 
therefore no decree can be made in respect of the rights of the brothers who 
were the original plaintiffs in the suit. 

Baboo Nobo Kissen Mookerjee for the Resjrondents. 

The following Judgments were delivered :— 

Markby, J. —As regards the question of the tenure being protected from 
enhancement, I do not think that there is any ground for interfering. As 
regards the other point, the facts seem to be that several persons, members of a 
joint family, were the owners [28J of this tenure. Some of these persons 
brought a suit for rent at an enhanced rate. It was objected in the course of 
the suit that it was wrongly framed, because all the members of the family 
interested in the tenure were not joined; thereupon the other members of the 
family came in and expressed their assent to the suit. I take it that what was 
then done amounts to this,—that although no formal order was then drawn up, 
still the suit was from that time a suit by all the members of the family. That 
is how the lower Appellate Court treats it, and that is how we treat it. Now', 
this being a suit for which a very short period of limitation is provided, it 
turned out that those parties who were subsequently added as plaintiff were 
BO added after this period of limitation had expired and under the provisions 
of s. 22, Act IX of 1871, if after institution of a suit a new plaintiff is added, 
the suit, as regards him, must be deemed to have been commenced when he was 
made a party. Therefore, there is no resisting the argument that, as regards 
the persons whb were subsequently added, the suit was commenced after the 
peri^ of limitation bad expired. But then it is said, that for that reason the 
suit should be dismissed altogether. That really amounts to this, that because 
two of the parties who joined were barred, therefore the whole are also barred. 
The law does not say that; and it is not at all a reasonable construction of the 
statute to hold that. No doubt, it is difiScult to see in what oases of a joint 
claim s. 22 could have any application at all. But I can see no more difficulty 
in drawing up the decree in this case than there would be in the casein which 
some of the holders of the tenure who had refused to join in the suit, might be 
made defendants. In that case the decree could not be in favour of any person 
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except the plaintiff, nor can there be a decree here in favour of the plaintiffs 
who are barred; but, nevertheless, the other plaintiffs are entitled to a decree 
for the rent at the rate fixed by the Court. The claim fbv rent not being 
divisible, the decree must be for the whole rent. 

It seems to me, therefore, that the decl-ee of the lower Appellate Court is 
right, and this special appeal ought to be dismissed with costs. 

t89] PrinsePi J.—As far as I understand the case, the landlords of the 
defendants are four brothers. Two of them sued the defendants for arrears of 
rent. An objection was then raised that all the brothers ought to have sued 
jointly. Thereupon the other tw'o brothers signified to the Court that they had 
consented to this action having been brought by two plaintiffs. And I under¬ 
stand from that that the two plaintiffs intended to represent the entire estate, 
and brought the suit as managers of a Hindu family for themselves and their 
brothers; and that it was only when they became alarmed on an objection 
raised by the defendants that the other two thought it necessary to come in 
and signify their consent. The objection as to defect of parties, after the case 
had passed through two Courts, would not in my opinion be one affecting the 
merits of the case so as to be a point to he taken in special appeal under 
s. 372. 

As regards the other objection on the point of limitation, I cannot see 
how a claim of two of the brothers for rent at an enhanced rate could he 
separated from the claim of the two others. The Limitation Act does not appear 
to have contemplated such a case as that; and it would be imix)ssible to specify 
the particular shares of joint owners in such a case. The proper bourse, in 
such a case, would have been for the first Court to have thrown out the case 
for defect of parties. The first Court did not do so, but proceeded to decide it. 
That being so, I think, in special appeal, we cannot do otherwise than dismiss 
the appeal. 

Appeal dismissed. 


NOTES. 

[LIMITATION IN RESPECT OF JOINT RIGHTS- 

This case was dissenU'd from in (18K1) f>Cal.,H1.0; 7 Boni., 217. But soe (1892) 
3 M. L. J., 17G. There certain persons were joinilv entitled t>> a stun of money upon a 
mortgage and some of them sued for their .shares making the rest defendants, as they were 
unwilling to join as co-plaintiSs, and the Court of its own motion made the latter oo-plaintiffs, 
when their claim was barred; it was held that the original plaintiffs were entitled to rocover. 

See also (1U06) 33 Cal., 613, as regards the distiiictiaii between Court’s own motion and 
^ « 
parties’ action.J 
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tso] FULL BENCH. 

Tho 19ih and SOth July, 1877. 

Present: 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Jackson, 
Mr. Justice Macphebson, Mr. Justice Mahkby, 

AND Mr. Justice Ainslie. 


Jogesh Cliunder Dutt.Defendant 

versus 

Kali Churn Dutt.Plaintiff.’'" 


[ 1 C. L. R. 5 1 

Money paid under process of qood decree, SuH to recover—Decree superseded 
— lievieto—Act XXIII of IHlil, s. 11. 

In a suit by the present defendant against tho present plaintiff for enhaneemont of rent, 
the Courts of First Instance and the High Court made decrees for enhance rent. The Privy 
Council, in the year 187d, reversed those decrees, and held that the rent could not bo enhanced. 
Before the date of the Privy Council judgment, the prc::ent defendant obtained several other 
judgments fur enhanced rent against the present plaintiff. No application was made by him 
for review nf those judgments, but in 1875 he brought this suit to recover the difference be¬ 
tween the amount of enhanced rent recovered and the fixed rent which ho was bound to pay. 
Held by MACl’HERSON, MaKKHY, and AINSIjIK, J3 ., following Shama Purshad Hnji Choiedry 
v. Hurro Purshad Hoy Chmrdry (10 Moore's 1. A., ‘208; H.C., 3 W. R., P. C., 11), that tho 
decrees for ^enhanced rent wore superseded, and that such a suit as the present one would 
lie. Held by (tABTH, C..I., and JACKSON, <)., distinguishing Pwrs/wuf's case (10 

Moore’s I. A., ‘203 : S.C., 3 W. R., P. C., 11) that these decrees wore not superseded ; that 
the principle of Mnrriol v. flamptmi (‘2 Sm. L. C., 375, 6th ed,; 405, 7th od.) applied, and 
that tho plaintiff w.is not entitled to recover. 

The referring order of Garth, C.J., and McDonell, J., in this case was as 
follows:— 

" This was a suit to recover certain sums hy way of enhanced rent, which 
the plaintiff has been coini)eiled to pay the present defendant under certain 
decrees hereinafter mention^. 

, " The facts are these— 

" The plaintiff' claimed to hold certain property under the defendant at a 
permanent fixed rent of Rs. 461. The defendants brought a suit against him to 
enhance that rent, and one of the grounds of defence was, that the rent was 
not legally capable [31] of enhancement. The Court of P’irst Instance gave the 
plaintiff a decree for an enhanced rent of Rs. 2,417, and the High Court on 
appeal affirmed that decree. On appeal to tho Privy (Council, their Lordships, 
on the 25th day of March 1873, reversed the judgments of both Courts, and 
held that the old-rent could not legally be enhanced. 

Meanwhile, between tlie date of the first decree for the enhanced rent 
and the judgment of the Privy Council reversing that decree, the present 
defendant brought several suits for the enhanced rent against the plaintiff, and 
obtained judgment for various sums amounting to Rs. 8,561, which sums were 
duly paid by the present plaintiff. No application was made by the present 
plaintiff for a review of those judgments, but on the 25th of November 1875, 

• Beguliu Appeal, No. 212 of 1876, againet a decree of Baboo Krishna Mohan Mukerji, 
Boy Bahadur, Omoiatiug Subordinate Judge of the 24-Perganas, dated the 17th April 
1«76. 
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suit was brought by the then plaintiff to recover from the defendant the 
8um of Rs. 8,661, being fehe difference between the amount of enhano^ rent 
recovered under those judgments and the amount of the fired rent, which the 
plaintiff was bound to pay. The Courts below have given the plaintiff a decree 
for this difference. 

“ From this decree the defendant has appealed, and lie contends that, 
according to the well-known rule of law laid down in Harriot v. Hampton (2 Sm. 
L. C. 375, 6th ed.; 405, 7th ed.), money paid under the judgment of a competent 
Court cannot be recovered back so long as that judgment remains unreversed. 

“ The plaintiff, on the other hand, contends that the case of Sharna 
Purshad Boy Vhowdry v. Ifurro Purshad Hoy Chowdty (10 Moore’s 1. A. 203 ; 
a.C., 3 W. R., P. C., 11) is an authority in his favour, and that tlie judgment 
for enhanced rent, obtained after the first suit for enhancement was decreed, 
must be considered as superseded by the judgment of the Privy Council revers¬ 
ing that decree. The case of Baja Nilmoney Sinyh Deo Bahadur v. Sharoda 
Pcrnhad Mookerjee (18 W. R., 434), decided by Justices Kkmp and PoNTIPEX 
on Slst December 1872, seems to favour this view ; whereas the case of 
Mooraree Mohajnn v. Mahomed Akmal (22 W. R., 161) decided by Justices 
Kemp [323 and Birch, seems opposed to it. See also decision of Pheak 
and Morris, JJ., in Metva Lall Thakoor v. Bhnphiin Jha (22 W. R., 213). 

" The point being an important one, and the decisions upon it being 
apparently conflicting, we think it right to refer this question to a Full Bench : 

‘ Whether the plaintiff is entitled to recover in this suit the difference between 
the fixed rent and the enhanced rent whicli he has paid to the defendant under 
the above circumstances.’ ” 

Mr. J. D. Bell (with liim Baboo Grija Shunker Muzocmidar) for the 
Apjjellant.—It is submitted that this case must be. governed by the well- 
established rule laid down in Harriot v. Hampton (2 Sm. L. C., 375, 6th ed. ; 
405, 7th ed.), and if that rule is to be adopted in this country, money paid under 
process of a good decree cannot be recovered. Tlie case of Shama Purshad 
Boy Chou-dry v. Htaro Purshad Boy Chimdry (10 Moore’s I. A., 203 : S.C., 
3 W. R., P. G., 11) is against mo. But in that case Lmd Justice TURNER 
points out that, in ordinary cases, money paid under process of law cannot bo 
recovered. His Lordship says (10 Moore's 1. A., 211 :—" There is no doubt 
that, according to the law of this country—and their Lordships see no reason 
for holding that it is otherwise in India—money recovered under a decree or 
judgment cannot be recovered back in a fresh suit or action whilst the decree 
or judgment under which it. was recovered remains in force.” So that their 
Lordships were clearly of opinion that the law' on this point is the same in this 
country as in England. This is a proper case for review under the provisions of 
Act XXIII of 1861. The eleventh section of that Act provides that questions 
regarding the amount of mesne profits, and interest and sums paid in satisfaction 
of decrees and any other questions arising between the parties to the suit in 
which the decree was passed, and relating to the execution of decree, “ shall 
be determined by order of the Court executing the decree, and not by separate 
suit; and the order passed by the Court shall be open to appeal.” When, 
therefore, the Court is once seized of a suit, it is not disseized so long as 
any question arises as to [33] the subject-matter of the suit, even though 
there has been a decree and execution under it. In the case of Mooraree 
Mohajun v. Mahomed Akmal (22 W. R., 161) claims for rent were decreed 
by a Deputy Collector on the basis of a decree for a kabuliat: the latter decree 
was subsequently set aside on appeal; and it was held that the remedy open to 
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the judgment-debtor under the former decree was to petition the Deputy Collec¬ 
tor for a review of his decision. The learned counsel also referred to Mewa 
Lall Thakoor v. Bhuphun Jha (22 W. fi., 213) and Act VIII of 1859, s. 3.* 

Mr. B. E. Twidale (with him Baboos Chunder Madhub Ghose and Gopal 
Lall Mitter) for the Respondent, —The case of Shama Purshad Boy Chotvdry 
V. Hum Purshad Boy Chowdry (10 Moore’s I. A., 203; S.C., 3 W, R., P. 0., 
11) concludes this question. Their Lordships, after admitting that the princi¬ 
ple of Marriot v. Hampton (2 Sm. L. C., 375, 6th ed.) applies in this country, , 
go on to say (10 Moore’s I. A., 211 :—“ But this rule of law rests, as their 
Lordships apprehend, upon this ground, that the original decree or judgment 
must be taken to be subsisting and valid until it has been reversed or superseded 
by some ulterior proceeding. If it has been so reversed or superseded, the 
money recovered under it ought certainly to be refunded, and, as their Lord- 
ships conceive, is recoverable either by summary process or by a new suit or 
action. The true question, therefore, in such cases is, whether the decree or 
.judgment under which the money was originally recovered has been reversed or 
superseded.” [GARTH, C. ,1.—What does ‘ superseded ’ mean ? Suppose that 
there have been two suits, the first for ])OBsession, in which a decree has been 
made for possession ; the second for wasilat; and that the first suit has 
been appealed, and the decree reversed, i Then, 1 submit, that the decree 
for wasilat is superseded, and that money paid under it may be recovered. 
In the case of Nilnioney Singh Deo Bahadur v. Shnroda Pershad Mookerjce 
(18 W. R,, 434), it was decided that a suit for a refund of money realized 
under a rent-decree founded upon a contract, will lie in [343 the Civil 
Court when that contract (and virtually the decree based upon it) is subse¬ 
quently superseded and modified by a decree of the Civil Court. The provisions 
of 8.11 of Act XXI11 of 18611 apply to the Civil Courts, and there is no express 
provision of law of a similar nature with regard to the Collectors' Courts — 
Krtsto Chuiuler Goopia v. Bamsoondcr Sein (17 W. R., 14) and Hur Dyal 
Mundiil V. Tirthanund Thakoor (13 W. R., 34). 


Mr. Bell in reply.—The proper course for subsequent litigants to take is to 
apply for stay of execution ponding the appeal in the original suit— Bitlkiram 
Nathuram v. The Guzerat Mercantile Association, Limited (4 Bom. H. C. Rep., 
A. C., 81). This suit is not a suit to set aside decrees, but is merely an action 
for money had and received, the decrees subsisting. He also referred to Chow¬ 
dry Wahei AH v, Mussar.mt Jumaec (11 B. L. R., 149; 8. c., 18 W. R., 185). 


'[Sec. 3 :—The judgments of the Civil Courts shall not be subject to revision, otherwise 
_ . . than by those Courts under therules contained in this Act appli- 

Bovisjon of judgment of reviews of judgment and by the constituted Courts of 

Appellate Jurisdiction.] 


the Civil Courts. 


ttSoc. 11:—All que8tion.s regarding the amount of any mo.sne profits which by the terms 
of the decree may have been reserved for adjustment in the exs- 
How questions regard- cution of the decree, or of any mesne profits or interest which 
ing amount of mesne pro- may be payable in respect of the subject-matter of a suit between 
fits and interest and sums the date of the institution of the suit and execution of the decree, 
paid in satisfaction of dc- as well as questions relating to sums alleged to have been paid in 
creoB, Ac., are to be deter- dischai^e or satisfaction of the decree or the like, and any other 
mined. questions arising between the parties to the suit in which the 

decree was passed and relating to the execution of the decree, 
shall be determined by order of the Court executing the decree, and not by separate suit, and 
the order passed hfi the Court shall be open to appeal. Provided that if upon a perusal of 
the petition of api^ and of the order against which the apmal is made, the wurt shall 
see no reason to alter the order, it may reject the appeal, and it shall not be necessary in 
such case to issue a notioe to the respondent before the order of rejection is passed.] 

6§6 
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The folio wing Jad^mentB were delivered by the Full Benoh :— 

Ainslie, J.—It is obvious that jibe defendant has^received from the 
plaintiff, under successive decrees made during the long period that elapsed 
between the decree for enhancement and the reversal of that decree by 
the order of Her Majesty in Council, sums of money for enhanced rent, to 
which the final order in the enhancement suit shows that he is not entitled. 
The plaintiff as tenant persistently refused to acknowledge tiis liability, and 
compelled his landlord to recover the rent by suit, in order, as T understand 
it, to have a formal record that he only paid it under compulsion. The Courts 
were bound to follow the existing judgment by wliich the liability of the 
plaintiff to pay enhanced rent had been declared. They had no option in 
the matter at the time. Under such circumstances, J cannot conceive that 
it was their intention to declare finally that the defendant was entitled to the 
enhancement for the periods covered by the several suits, irrespective of 
the result of the appeal to Her Majesty in Council, which was delayed 
for some fourteen years. The order of Her Majesty in Council was such 
that if it had been known at the time of making the decrees, [35] they must, 
of necessity, have gone the contrary way, so far as the enhanced portion of 
the rent claimed was concerned ; and therefore it seems to me that it did at 
once supersede the decrees based upon the reversed order of the High Court. 

There appears to me to be a wide distinction between the re-opening of 
decrees based upon, and necessarily controlled by, a previous decree subse¬ 
quently reversed on appeal; and the re-opening of decrees which the Court 
making them might have varied had it not thought fit to follow a decree 
afterwards set aside. Looking at the case of Shania Purshad 2\oy Chowdry v. 
Hutru Purshad Boy Chowdry (10 Moore’s 1. A., 20.‘J ; s. (:., 3 W. R., P. C., 11) 

1 am of opinion that there is authority for saying that the former class of 
decrees are ipso facto superseded so soon as the controlling decree is nullified, 
and that what may have been done under them is not final, but may he undone ; 
the mode of proceeding fur this purpose is not a question of serious importance. 

1 agree with the judgment of Mr. .Justice Macfherson. 

Haophersoili J. (MarkbY, .T., conc?<mnp).--In my opinion the principle 
on which the Privy Council acted in the case of Shama Purshad Boy Chowdry 
V. Uurro Purshnd Bay Chotvdry (10 Moore’s 1. A., 203 ; S. c., 3 W. R., P. C., 11) 
is applicable, and the plaintiff is entitled to recover the difference between the 
rent for which he was really liable and the enhanced rent which he paid 
pending his appeal against the decree by which the rent was enhanced. That 
decree (although in a suit instituted in 1859 before .\et X came into force) was 
made by the Principal Rudder Ameen on the 29th of June 1863. Appeals to 
the Judge of the district and to this Court wore decided on the 18th of June 
1864, and the 6th of February 1865, respectively. An appeal to the Privy 
Council was filed here on the 20th of July 1866, and was finally disposed of 
by the decree of the Privy Council of the 5th of May 1873, which reversed the 
decisions of the Courts in this country, and found that the rent was not liable 
to enhancement. ^ 

I assume ^hat the plaintiff is in equity and good conscience entitled to 
have the whole of the rent which he paid at the enhanced rate refunded to 
him. All these decrees for the [86] enhanced rent were based solely upon 
the decree for enhancement which the Privy Council reveAed in May 1873, 
and the only question to be decided now is, whether the plaintiff (if he has 
any remedy at all) is technically wrong in the remedy which he seeks. 

* 
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The contention is that as these subsequent decrees for rent at the 
enhanced rate are still unreversed, a suit will not lie to recover the money paid 
under them. It is^suggested that tliough our Courts had decided that the rent 
could be enhanced, the defendant ought - not to have submitted to these latter 
decrees, but should have contested each case, and appealed, if necessary, 
to the Privy Council in each ; and it is also said that he should apply or should, 
on the Privy Council making its order in May 1873, have applied, for a 
review of judgment in each of the sixteen cases, and having got the judgments 
reviewed and reversed, should obtain restitution in each suit. 

In thirteen out of the sixteen suits the decree was for a sum under Bs. 1,000 
(and in seven of them it was for less than Bs. .500), and I should hesitate before 
declaring that, in the circumstances in whicli the plaintiff was placed, he was 
bound to appeal in all these suits and incur the enormous expense necessarily 
involved in such a course—an expense far exceeding the amount in dispute. 
As to applying for a review in each case, it is exceedingly doubtful, to say the 
least of it, iiow far a review could he obtained, or could at any time have been 
obtained, in the cases under Act X of 1859, even supposing it obtainable in 
the four cases under Bengal Act VIII of 1869. But if it be granted that a 
review might have been obtained in each of the sixteen suits, that mode of 
proceeding would have been, on the whole, much more cumbrous and incon¬ 
venient than the single suit which the plaintiff has instituted embracing bis 
whole claim ; of course, these questions of convenience and the like could not 
be taken into consideration at all if there wore any fixed rule prohibiting 
this suit from being brought. It seems to me, however, that not only is 
there no such fixed rule, but that the Privy Council has expressly decided 
in Shama Purshad Roy's case (10 Moore’s 1. A., 203 : s. C., 3 W. B., P. C., 11) 
[37J that a suit such as tiiis may properly be entertained by this Court. In 
their judgment, it is said :—“ There is no doubt that, according to the law of 
England, and their Lordships see no reason for holding that it is otherwise in 
India, money recovered under a decree or judgment cannot be recovered back 
in a fresh suit or tmtion whilst the decree or judgment under which it was 
recovered remains in force. But this rule of law rests, as their Lordships 
apprehend, upon the ground that the original decree or judgment must be taken 
to be subsisting and valid until it has been reversed or superseded by some 
ulterior proceeding. If it has been so reversed or superseded, the money 
recovered under it ought certainly to be refunded, and, as their Lordships con¬ 
ceive, is recoverable either by summary process or by a new suit or action. 
The true question, therefore, in such oases is, whether the decree or judgment 
under which the money was originally recovered has V)een reversed or superseded." 
Applying that rule to the case before us, I think that the original decree (which 
is the sole basis of all the decrees made pending the appeal) having been 
reversed by the Privy Council, all the subsequent decrees were superseded by 
the Privy Council’s order. It was plainly intended by the Privy Council’s 
order, which decided that the rent of this tenure could not be enhanced, 
chat the plaintiff should not pay rent at any rate higher than that for which the 
tenure was declared to be liable; and it is practically a contravention of the 
order to permit the decrees obtained by the zamindar pending the appeal to inter- 
fere with that intention. The subsequent decrees were mere subordinate and 
dependent deobees, and they cannot, under the circumstances of this case, be held 
to have remained in force so far as the enhanced rate of rent^ was concerned, 
when the decree on which they were dependent has been reversed. I am aware 
that in Shama Pitfshad Boy's case (10 Moore’s I. A., 203 ; H. C., 3 W. B., P. C. 
11) the order made by the Privy Council turned in some degree on the peculiar 
terms of their original order. But giving full weight to that fact, it seems 
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seems to me clear that their Lordships adoiit the principle that the main decree 
being reversed, which was the basis of tJie subsequent decrees, [383 these 
latter, being subordinate and dependent decrees, were supfersedod. It cannot 
be disputed, that although the later and subordinate decrees remained un¬ 
reversed, the Privy Council held that a separate suit lay to recover what had 
been wrongfully paid under those decrees, and this was evidently the view 
taken of tlie effect of Sharnii Purshad Hoy’s case (10 Moore’s 1. A. 203 ; S. c., 
3 W. R., P. C., 11) by Kemp and Pontifex, JJ., in tlie case of Hthnonay Singh 
* Deo Bahadur v. Sharoda Purshad Mookcrjee (18 W. R., 434). 

The question of limitation is not raised in the order of reference. Rut 1 
incline to agree with the Subordinate Judge (and substantially for the reasons 
given by him) in thinking that the suit is not barred. 

The circumstances of this case are peculiar, and it is impossible in dealing 
with it to lay down any rule of very general application. Tho plaintiff has 
practically no remedy unless this suit will lie. 

Garth, C. J. (.Jackson, J., commrring).— i am of opinion tliat tho decree 
made hy the Privy Council in the ease of Ham Churn Dutt v. llovicsh Chnnder 
Dntt did not supersede or modify the several decrees which had been previously 
obtained for enhanced rent by the present defendants, and consequently that 
the plaintiffs in this case are not entitled to recover. 

The plaintiff.s base their claims entirely upon tho authority of tho case 
of Shama Purshad Hoy Chowdry v. llurro Purshad Hoy Chowdry (10 Moore’s 
I. A., 203 : S. c., 3 W. R., P. C., 11) contending that the priuciplu upon which 
that case proceeded applies to the present, and that the decrees for enhanced 
rent obtained by the present defendant since tho year 1HG4 have boon partially 
superseded or modified hy the decree of tho Privy Council in tho above case of 
Ham Chunder Dutt Homesh Chunder Dull. We are bound, of course, to 
accept the decision in Shama Purshad Hoy Chotedry v. llurro Purshad Hoy 
Cfiowdry (10 Moore’s I. A., 203: s. c., 3 \V. R., P. C., II) as binding upon 
this Court, so far as it goes; but if tho principle of it is to bo extondod, as tho 
plaintiffs contend it ought to be, it would lead, in my opinion, to very incon¬ 
venient consequences, and to a direct departure from a [393 rulo of law which 
has been established for years, and has always boon acted upon in England and 
in this country. 

m 

Now, in order to see how far tho authority of the case of Shama Purshad 
Hoy Chowdry v. Th^rro Purshad Hoy Choirdry (10 Moore’s 1. A.’ 203 ; s. 0., 
3 W. R., P. C., 11) is applicable to the present, it is necessary to ascertain, in 
the first place, what the grounds of that decision really were. Tho case was a 
very peculiar one. In tho year 1821, Doorga Purshad, claiming to be heir to 
his uncle, brought a suit against Shama Purshad, a debtor to his uncle’s estate, 
for Es. 23,024, the principal and interest due upon a bond. 

Pending this suit, Tara Purshad sued Doorga Purshad for one half of the 
uncle’s property; and in 1829 a compromise was efiectod of that suit, under 
which Tara Purshad became entitled to a C-anna share of tho debt due from 
Shama Purshad. 

Subsequently to this Doorga Purshad obtained a decree against Shama 
Purshad for the principal and interest due upon the bond. From this decree 
Shama Purshad appealed to the Sudder Court, and pending that appeal in 
1831, there was a compromise of that suit also, under which Shama Purshad 
was to pay Rs. 27,127 at the end of three years, without interest; in default of 
which payment Doorga Purshad was to be at liberty to realize the amount. 
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This compromise was made without Tara Farshad’s knowledge, and Sbama 
Purshad did not pay the stipulated amount at the end of the three years. 

Xu this state of things Tara Purshad, in March 1835, brought another suit 
against Doorga Purshad, claiming a 6-anna share of the bond-debt and interest 
due up to the commencement of Doorga Furshad's first suit in 1821; and in his 
plaint he reserved to himself the right of bringing another suit for his share of 
the interest upon the bond-debt from .1821 to the 27th May 1829, on which 
day Doorga Purshad obtained his decree against Shama Purshad. 

This suit was carried through the Courts of this country up to the Sudder 
Dewany Adawlut, where eventually a decree was made against Doorga Purshad 
for the entire amount of principal and interest sued for. 

[40} Prom this decree Doorga Purshad appealed to the Privy Council, who 
decided in 1849 that the decree of the Sudder Court ought to be reversed, and 
that Doorga Purshad was not liable to Tara Purshad for the whole amount of 
his 6-iir.nii, share and interest of the debt. Their Lordships held that Doorga 
Pursliiid ought to be considered as a trustee for Tara Purshad, and was only 
responsdilo for so much of the debts as he actually received, or without his 
wilful default might have recovered, and an order was made accordingly by 
their Lordslnps that the decree of the Sudder Dewany Adawlut should be 
reversed ; that Doorga Purshad should be declared liable to Tara Purshad for a 
6-anna share of what he had received or might thereafter receive, or what he 
might have receivetl but for his wilful default, for and in respect of the sum of 
Rs. 24,217-12-17, and the interest thereon, and the case was referred back to 
the Sudder Dewany Adawlut to ascertain and carry out and enforce the rights 
and liabilities of the parties as above declared. 

From the 11th of March 1835, when the above suit was commenced, to 
the 5th .Inly 1849, when the judgment of the Privy Council was pronounced, 
Ujiwards of fourteen years had elai)sed : and during that interval, in the year 
1H42, an action was brought in this country by Tara Purshad against Doorga 
Purshad to recover Rs. 4,.392-12-9, being the amount of interest on the 6-anna 
share of the bond-debt, for which in his previous proceedings he had reserved 
his right to sue; and in this action he obtained a decree for the Bs. 4,593-12-9, 
with interest at 12 per cent., amounting to Rs. 11,127-15-3, which he accordingly 
pay! tiius -Rs. 8,200-7-3 on the 28th of April 1848, and Rs. 2,927-8 on the 
4th August 1857, 

Several attempts were made by Doorga Purshad to have this decree for 
interest dealt with and adjusto(i by the Sudder ‘ Dewany Adawlut as part of 
the entire subject-matter of the first suit upon which the Privy Counoil had 
passed their judgment; hut failing these atterapts,ho brought asuit against Tara 
Purshad to I'ecover back the Rs. 11,127-15-3, which he had been unjustly com¬ 
pelled to pay. This was decided against him by the Courts of this country and 
was taken on appeid to the Privy Council, where the judgment was given, 
which has been [41} the subject of so much discussion, and which is insisted 
upon here by the plaintiff as a conclusive precedent in his favour. ^ 

Their-Lordships in that case distinctly affirmed the well-known principle 
of law, that in this country as in England money recovered under a decree or 
judgment cannot be recovered back in a fresh suit so long as the^decree or judg¬ 
ment under which it was reversed remains in force. They go on to say, that this 
rule of law rests upon the ground that the decree or judgment must be consider¬ 
ed as subsisting until it has been reversed or superseded by some ulterior 
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proceedings. But where? it has been so reversed or superseded, the money 
paid under it may be recovered back. 

Their Lordships then go on to say, that the decrees in Shis country under 
which the sum of Rs. 11,127-15-3 was recovered wore in fact supersetied by tho 
order of Her Majesty in Council in 1849. That orderthoy considered extended not 
only to the claim of the plaint in the particular suit in which it was made, Imt 
to the adjustment of the rights and interest of the parties in the entire subject- 
matter of that suit. The order had declared Doorga Purshad to l)e a trustee 
for Tara Purshad of the whole 6-anna share of the bond and interest, and it had 
directed the Sudder Dewany Adawlut to adjust and oriforce tho rights and 
liabilities of the parties in accordance with the directions of the Privy Council. 

If this order had been obeyed by the Sudder Dewany Adawlut, as tlieir Lord- 
ships say it ought to have been, the interest in question, Rs. 11,127-15-3, would 
have been refunded to Doorga Purshad by tho order of tl)e Buddor Dewany 
Adawlut under, and by force of, their Lordsliips’ previous decree, boeauso that 
decree had superseded and annulled what their Lordsliips call tlio "donendont 
and subordinate decree ” which had been obtained for the intoro.st. But as tho 
Sudder Dewany Adawlut failed to take any steps to carry out. tho directions 
of the Privy Council, their Lordships considered that tho Rs. 11,127 wore re¬ 
coverable by a fresh suit, and they, accordingly, rovosod tho docroo of tho 
Sudder Court and adjudged to the plaintifif that amount w'ith interest at 12 
per cent. 

[42] Now two things appear to me clear from this judgment, drat, tliattho 
Privy Council had no intention of questioning tho authority of tliu rulo laid 
down in Mamot v. Hampton (2 Sm. L. C., 375, 6th od.: 405, 7th ed.); on tho 
contrary, they distinctly affirm it, because they say, that as long as tho decrooor 
judgment under which money has been obtained remains in force, no money 
paid under it can bo recovered back; and, aecondli/, that their Lordshijis’ judg¬ 
ment is based entirely upon this principle, viz., tliat tho effect of tiic oidor of 
Her Majesty in Council mad6 in 1849 was not only to leversetho judgment in 
the case which was then sub judice, but also to supersede ami annul ipso facto 
the decrees which had been made in another suit. 

I have searched in vain to find any other inst-mco in which tho docroo of 
an Appellate Court in one suit has been held to have the legal effect ol annulling 
or altering ipso facto a decree made by a subordinate Court in another suit;but 
of course we are bound here to treat the decision of the Privy Council as binding 
upon us as far as it goes, and to deduce as carefully as we can from tho langu¬ 
age of the judgment what was tliegi'ound upon which their Lordshijis considered 
that the order made in thfe first suit in 1849 had the efi’eef of su])erseding 
the decree for Rs. 11,127 interest. 

It appears to me that the only explanation of tlio ajjparent difficulty is 
this,—that, in the decree of 1849, their Lordships assumed to deal, and wove 
in fact dealing, not only with the actual claim made in the suit, but with tho 
status and rights of the parties with reference to the whole subject-matter of it. 
They Related that Doorga Purshad was a trustee of Tara Purshad upon certain 
terms rod conditions, and they directed the Court hero to adjust tho ri.ght8 and * 
liabilities of the parties in aepordanoe with that declaration ; and as the interest 
of the bond (Rs. 11,127) formed part of the fund in respect of which the trust 
had been declared, their Lordships considered, that although a decree had been 
obtained in the Courts here for the interest, that decree was as much dealt 
with and superseded by their judgment as the decree which had been 
made with reference to the remainder of the bond-debt. Upon this 
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[433 ground, and upon this ground only, it appears to me thoir Lordships’ 
judgment proceeded; and I do not understand that they intended to overrule 
the principle laid down in Marrtot v. Hampton (2 Sin. L. 0., 375, 6th ed.; 405, 
7th ed.), or to fivoscribe a different rule of equity in this country from that 
which obtains in England. 

It does not appear to me that their decision can be considered as govern¬ 
ing the present case, unless we can find that the decree made by their Lordships 
on the 25th of March 1873, reversing the first judgment for the enhanced rent, 
had the legal effect per se of superseding or modifying the subsequent decrees 
for enhanced rent obtained between the year 1864 and the 25th of November 
1875. 

Now, on looking at the language of thoir Lordships in that docroo, 1 cannot 
discover that they dealt, or intended to deal, with anything else than the actual 
subject-matter of the suit upon which they were engaged. Their judgment 
involves no change in the mutual relation of the parties. Their Lordshi])S 
give no directions to the Courts of this country as to adjusting the parties’ 
rights or liabilities. They simply decide the question, whether or no the plaintiff 
was or was not entitled to enhance the idaiiitiff's rent, so that unless we are to 
hold that in every case the decree of an Appellate Court has the effect of supersed¬ 
ing or modifying every other decree inconsistent with it which may have been 
made between the same parties in any otho: suit brought in a subordinate Court 
upon the same subject-matter, f do not see how wo can consistently say that the 
decree of the Privy Council of the 25th March 1873 has superseded or 
modified the subsequent decrees tor enhanced rent obtained by the present 
defendant. 

It will bo observed that in the case of Doonja Piirshad against Tara Pxirshad 
the decree, which was suiiersoded bv the judgment of the Privy Council, was 
for interest which that judgment had declared not to be jiayable, and which 
their Lordships had in fact directed tlie Sudder Dowany Adawlut to restore to 
Doorga Purshad ; so that the effect of Her Majesty’s order, according to the 
view which their Lordships took of it, was to supersede the decree for interest 
altogether. 

[44] But h(*re the case is very different. Their Lordshijis here have given 
no direction which could have the olloct of superseding or altering any other 
decides ; and it is not contended that those subsequent doereos are ahsotutelv 
superseded. It is said that they are only modified ; or, in other word.s, that 
the Privy Council judgment has had the effect persr of altering a judgment for 
one sum into a judgment for another sum. 

• 

But if that is so, and if tliis principle is to bo consistently carried out, the 
amount of costs ought to be altered also. The doctrine is certainly a novel one, 
and if we are to apply it in all cases, as of course w-e must (if wo are to act 
consistently) it will be attended with some strange consequences. The rule, if 
it is to be applied in the case of one of the parties, must be applied also in 
the case of the other ; thus if in a suit like the present a claim can be made by 
•the tenant to rocovor sums which be has overj)aid to the landlord, the rffcdlord 
ought to have a corresponding remedy if the state of things wore reversed. 
Suppose, that in the original suit the Courts here had decided that the 
landlord was not entitled to the enhanced rent, hut the Privy Council 
overruled that judgment, and decided that he was so entitled; and suppose 
also, that pending the appeal to the Privy Council, the landloi-d had brought 
several suits for the enhanced rent, but in each had only recovered the original 
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rent; if the above principleto be carried out, the landlord would be entitled, 
in a fresh suit, to recover the enlianced rent, which he had failed to recover 
in his subsequent suits here, and to wliich the IVivy CounciMiad declared him 
entitled. 

So again, if the rule is to apply to cases of landlord and tenant, it must 
apply to all other cases wheio tlio relative rights of ])artios are dotenninod in 
one suit, and claims founded on those rights are enforced in snl)se<]uont suits. 
The case of Shmna jPurshatl Jiojf CIumHihnj v. linnv Piirskatl lion ChoiiulJinj (10 
Moore's f A., 203; S. C., 3 W. H,, P. C., 11) was not a case between landlord 
and tenant. 

Thus, for instance, A sues 13 to recover the value of coal which he claims 
as having been taken oiit of his coal mine. The question do|Hinds upon whotltor 
B has a right to take the coal [43] from a particular area ; and A obtains a 
decree for damages ujk)u the ground that 13 has no such l ight. B appeals to the 
High Court; meanwhile B continuing to take tlic coal, \ lirings another suit 
against him foi- damages, and recovers. The High Court rcver.sos the original 
decree : H may then sue for the damages, whicli he lias paid in the second action, 
as money liad and received to his use. 

But if this is to he law, tlio converse iirojiosition ought to liold good also,- 
that is to say, supjioso the decree in the first suit to he in favour of B, on the 
ground that 13 had a right to get the coal, and A apjioalod, and pending the 
appeal A brought another suit against B and failed upon tlie same ground. 
The Court of apjKial reverses tlie final decree. Surely A ought to ho entitled k) 
recover by a fresh suit the value of tlie coal which was duo to him in the second 
action. It would ho a palp iblo injustice to allow one party to avail himself 
of the judgment of the Ajipellate Court, and not the other. 

Tn the cases above mentioned, the question as to the simi to bo recovered 
would be tolerably simple. But supjiose a case of this kind : A sues B for 
damages for building a luuise upon two pieces of land wbicli he claims, Black- 
acre and White-acre, the question is. whether B has any right to do this. 
The Court decides thal lie has not, and awards damages to A. J3 ajipeals. 
Meanwhile, the building still going on, lirings a fresh suit lor dam.iges, whioli 
he has a right to do for the continuing trespass, and recovers further damages. 
The Court of appeal reverses the lirsl judgment in part, upon the ground tfiat 
B had a right to build on Black-acre, Imt not on Whito-acio, and I'educes the 
damages accordingly. Can B sue to recover part of the damages incurred inihe 
second action and if so, what part, and liow is the amount to he ascertained ? 
In other words, to what extent, if at all, lias tlie judgment of the Appellate 
Court superseded or altered the decioe of tiio subordinate Court? Then again, 
it must 1)0 borne in mind that if a docroo of one Appellate Court is to liavo the 
effect of revei'sing or altering decrees in other suits, the same ofl'ect must be 
given to a decree of any other AjijiollaU) Court under similar circumstances. The 
decree of the Privy Council as an Appellate Court canruit [46] have a dilVorent 
oH'ect from that of the High Court or the District Coui't, or the Court of the 
Subordinate Judge in its appellate capacity. 

Th<is, suppose that in a suit by a landlord against a tenant for enhanced 
rent, the Munsif gives the plainLilT a decree. The case is apjioalod to the 
Subordinate Judge, wlio reverses the Munsif’s judgment. Meanwhile a second 
decree has been obtained before the Munsif for the enlianced rent, and the 
tenant has paid the amount. The tenant, under these circumstances, would be 
enabled by force of the judgment of the Subordinate Judge, to recover from the 
landlord the amount which he has overpaid under the second decree, But the 
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landlord then takes the Subordinate Judge’s judgment upon special appeal to 
the High Court; and the High Court reverses that judgment, affirms the 
Munsif’s. The consequence would be,that the landlo^ would be entitled to 
recover in a third suit the sum which he had previously recovered from the 
tenant in the second suit. 

If this state of the law is to prevail in this country, it is difficult to see 
where litigation is to stop ; or when people’s rights are even to he considered 
finally determined. If in cases like the present it is right that the English 
rule should be departed from at all, it appears to me that a review of judgment 
would be not only the most complete, but the most appropriate and unobjection¬ 
able remedy ; but this point we are not asked to decide in the present reference. 

The only question before us is, whether the present suit will lie ; and I am 
strongly of opinion that it will not. I consider that it does not come within 
the principle of the case of Shama Purshad Boy Chowdhry v. Hurro Purshad 
Boy Chowdhry (10 Moore’s I. A., 203 ; S c., 3 W. B., P. C., 11) decided by 
the Privy Council ; and I cannot help deeply regretting the conclusion at which 
the majority of my learned brethren have arrived. 

It is a conclusion directly opposed to what I consider a valuable and 
well established rule of law ; and I believe that it will be attended with most 
inconvenient and mischievous consequences. 

[473 The case will bo sent hack to the Division Bench for final disposal 
and speaking only for myself, I trust that the very serious question involved in 
the case may be taken upon appeal to the Privy Council. 


MOTES. 

[I. BUPERBEBSIOM OF DECREE— 

(а) (1879) 5 Cal., 589, wa» a uase in which the decree for enhanced rent had been 
passed conditional on the confirmation by the Appallate Court of a decree in a previous 
suit; on reversal of which the decree was held to be superseded. 

(б) In (1898) 20 All., 237, it was held that the principle would apply ouly to a reversal or 

supersession by a competent Court ; an order of the Board of Revenue in respect of 
rent was not given this effect. 

(c) Whether review proceedings are the .ippropriato remedy :—(1888) 13 Bom., 330. 

II. kPFECT OF SUPERSESSION— 

(a) Res-judicata — 

When* separate decrees are given in cross-suits. The unappealed decree will not operate 
as re$ judicata in respect of the appealed decree(1905) 2^ Mad., 833, P. B.: 16 M.L.J. 63. 

(b) Mesne Profits on Restitution — 

(i) Mmne profits may bo granted for the period during which possession was had under 
the decree :—(1894) 21 Cal., 989. 

(ii) Such right to mesne profits is not a decree, however, and consequently cannot be 
attached :—(1901) 24 Mad., 341. 

HI. EMFOHCaMO RB8TIT0TI0M- 

(«) The right to restitution might be enforood by suit or by summary process in execn- 
■ tion.under Sec. 683, C. P, C. 1882 ;—(1908) 36 Cal,, 266 ; (1880) 13 Mad., 437 ; see 
f 0 rcontra (1907) 29 All., 348. 

(b) Sec. 588, O.P.C. 1882 was held not to apply to Review or Privy Council Appeal 

(1906) 88 All., 666 ; (1898) 20 AU., 189. 

(c) The C. lf> 0i> has changed the law. 
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The 0. P, C. 1908, see. 144^ enacts as follows:— 

(i) Where*and in so far as a decree is varied or reversed, the Court of First Instance 
shall, on the application of any party entitled to any benefit by way of Restitution or other¬ 
wise, cause such restitution to be made as will, so far as may be, place the parties in the 
position which they would have occupied but for such decree or such part thereof as has been 
varied or reversed ; and for this purpose the Court may make any orders including orders 
for the refund of costs, and for the payment of interest, damages, compensation and mesne 
profits, which ore properly consequential on such variation or reversal. 

(ii) No suit shall be instituted for the purpose of obtaining any restitution or other 
relief which could be obtained by application under sub-section (1).] 

[ 8 Cal. 471 

PRIVY COUNCIL. 

The 18th and 19th April and 14th May, 1877. 

Present: 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, 

AND Sir R. P. Collier. 


The Delhi and London Bank, Limited.Judgment-creditors. 

verms 

Oroh ard.J udgmen t-debtor. 

. On appeal from the Chief Court of the Punjab.] 


Limitation {Act XIV of 1859). ss. 20, 21—Execution of decree — 
Interpretation of Statutes —Res judicata— Act VIII of 1859, s. 2. 


A decree was obtained in the Court of the Deputy Commissioner of Delhi on the 5th 
October 1866, prior to the date when Act XIV of 1859 was extended to the Punjab, viz., the 
1st of January 1867. On the 32nd of October 1869, an application admittedly bona fide, was 
made for execution, but the application was refused on the ground that it was barred by lapse 
of time, and no appeal was brought against that order. A subsequent application for execu¬ 
tion was made on the 4th of May 1871, which was also refused on a similar ground. On 
appeal, the Commissioner and Chief Court confirmed this order. Held, reversing the decision 
of the Court below, that execution of the decree was not barred by s. 21*, Act XIV of >859. 

In interpreting statutes, the words ' must ’ and ‘ shall ’ may, in some cases, be substituted 
for the word ‘ may,' but only for the purpose of giving effect to the intention of the Legisla¬ 
ture. In the absence of proof of «uoh intention, the word ' may ’ should be taken as used in 
its natural, i.e., in a permissive, and not in an obligatory, sense. 

In construing s. 21, Act XIV of 1859, the words “ nothing in the preceding section shall 
apply to a judgment in force at the time of the passing of the Act,” mean that nothing in the 
preceding section should prejudicially affect the right of a creditor under a judgment in force 
at the time of the passing of the Act, and the words “ but process of execution may be issued, 
Ac.,” mean that notwithstanding anything m the preceding section, execution might issue 
either within the time limited by the law in force when the Act was passed, or within three 
years next after the passing of the Act, whichever should first expire. 


Preceding section not to 
apply to judgments, etc., 
in force at the passing of 
this Act. 


* [Sec. 31:—Nothing in the preceding section shall apply 
to any ju^ment, decree, or order in force at the time of the 
passing of this Act, but process of execution may be issued either 
within the time now limited by law for issuing process of 
execution thereon, or within three years next after the passing 
of this Act, whichever shall first expire.] 
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[48] An order passed b)' a Court rejecting a bmd Jide applientien by a judgment-creditor 
for the execution of his decree on the ground that the period allowed by hiw for execution 
had expired, held no‘‘to bo an adjudication' within the rule of res jiuhcnla, or within s. 2, 
Act VIII of 1869. 

[This portion of the hoadnoto is incorrect. See per Melvill, J., in Mfinjannfh v. 
Venkniesk (1881), 6 Bom., 684, at p. GO :— 

“ It appears to us that the above order was not lu the nature of an adjudlcatiuu at all, 
and that the description of it in the Ueadnotc to the report iti the Indian Appeals, and still 
more the de.scriptioti in the Iicadnote to the Calcutta report, is mcnrrect a>ul gives an errone¬ 
ous idea of the moaning of the Judicial Coinmittce’.s observation.’’ 

Sec further extracts from this .and ocher case-, given in the footnote at 3 Cal., p. 58 in/ra.] 

The appellants in this case obtaineil a decree against the respondent in 
tlie Court of the Deputy Gornrnissioner of Dellii on the 5tli October 18GG, and 
on the 22nd October 18G1) applied to the Deputy Commissioner to liave the 
decree transferred to the Civil Court .at Meerut for execution. This application 
was refused by the Deputy Commissioner on the 10th December 18G9, on tlie 
ground that, as tluj decree was of date prior to the 1st .lanuary 18G7, when 
Act XIV of 1859 was extended to tlie Punjal), the period within which it could 
have been executed was, under the law of tlie Punjab, one year only, unless 
leave to extend the time had lieen obtained from the Commissioner, and such 
leave had not been obtained. No appeal was brought against this order. 

A subsequent application for execution, made on tlie 4th May 1871, was 
likewise rejected by tiic Deputy Commissioner, whoso order was confirmed by 
the Commissioner of Delhi on the IHtli .-Xiigust 1871, and afterwards, on appeal, 
by the Chief Court of tho Punjab. Put on a review of their judgment, on the 
17th March 187U, the Chief Court lield that the effect of the aiqiHcation of the 
22nd October i8G9, was to keep the decree alive, and tliat the subsequent 
application having been made within three years from the date of the first, was 
in time under the provisions of s. 20, Act XIV of 1859. Subsequently, how¬ 
ever, on the 31st July 1874, on a second review of their judgment, a majority of 
the .Judges of theCliief Court (Messrs. JloULNOis and MelVILL, Mr. ThokNTON 
dissentiipj) reversed the order of Llio 17th March IH73, and restored the order 
of the Commissioner of Dellii, dated the 18th August 1871, which declared the 
application to be liarrerl. 

The cases which were before the Court were conflicting, viz., on tlie one 
hand, Bar Udekwtir v. Mulji Naran (3 Bom. II. C. Rep., .'\. ( 3 ., 177) and 
Makunda Valad Balachari/a v. SiUiram (5 Bom. 11. C. Kep., A. C., 102), decided 
by the Bombay Higli Court, C49j in whieli it was held tliat ss. 20 and 21 
must be read independently of each otiier: and that in the case of a judgment, 
decree, or order m force at the time of the passing of Act XIV of 1859, tho 
creditor must, within the time limited by the .\ct, do all that is necessary to 
procure process of execution to be issued, and that if he failed to do so the 
decree could not be executed ; and on the other hand, Kanyaleechum Ghosal v. 
Bonamalee Mullick (B. L. E., Sup. Vol., 709), decided by a Full Bench of the 
Calcutta High Court, and certain cases in that Court in which that decision 
had been followed (see (h-egoryv. Juggat Chundcr Banerjee, 5 W, R., Mis., 17 ; 

* £8oc. 20 .—No process of execution .shall issue from any 
Time for onfoicing oxe- Court not ostablishod by Koyal Charter to enforce any judgment, 
oatioQ of judginent,&o.,of a decree, or order of such Court, unless some proceeding shall have 
Civil Court not established been taken to enforce such judgment, decree, or order, or to 
by Royal Charter. keep tfaesamo in force, within throe years next preceding tho 

application for such exooution.] 
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Doorgachurn Roy v. Ditiomoyee Debia, 6 W. B., Mis., 14 ; Huronath Bose v. 
hduddun Mohun Chuckurbutty, 6 W. B., Mis., 40; Nawarja Chowdhry v. Ram 
Kanaye Doss, 7 W. R., 330), in which was held that ss. 20 and 21 must 
be read together and that process of execution of a decree obtained before the 
passing of Act XIV of 1859 may be issued within the time mentioned in s. 21, - 
without any prior proceeding having been taken, hue when it is sought to 
execute such decree after three years from the time of tlie passing of the Act, 
process of execution shall not be issued unless some proceeding within the 
meaning of s. 20 shall have been taken to enforce the decree within tliree years 
next preceding the application for execution; and the case of Karujypanan v. 
Miithannan Seroey (5 Mad. H, C. Bep., 105), in which the view of the Calcutta 
Court was followed. The case of Rhidoy Krishna Ghose v. Kailas Chandra 
Bose (4 B. L. R., F. B., 82), decided by a Pull Bench of tlie Calcutta High 
Court, was also relied upon as supporting this interpretation of the Act. 

Mr. BoulnoiS and Mr. MelviLL, in accordance with the view taken by the 
Bombay High Court, allowed the review, holding that process of execution was 
barred. 

Mr. Thornton, the dissentient Judge, followed the construction put on 
ss. 20 and 21 by the Calcutta High Court. 

The Chief Court of the Punjab having refused to certify the case as a ht 
one for appeal, the appellants petitioned Her Majesty in Council for special 
leave to appeal, which was granted under an order dated the 28th July 1875. 

[JO] Mr. Leith, Q.C., and Mr. Graiiam for the Appellants.—According to 
the true construction of Act XIV of 1859. the Appellants were not barred from 
having execution against the defendant on tliis decree, which was in full force 
at the time when execution was applied for. The interpretation put on the Act 
by the Chief Court of the Punjab is erroneous. Having regard to the general 
intent of the Act, and the sections immediately preceding s. 21, it was clearly 
not meant to take away the remedy on judgments in force when the Act passed 
or came into operation, or to place these judgments in a worse position than 
those obtained after the Act began to operate. The words in s. 21—“ nothing 
in the previous section shall apply to judgments in force at the time of the 
passing of this Act,”—must be interpreted to mean that nothing in s. 20 should 
apply prejudicially to existing judgments. That was the only reasonable 
construction which could be put on the language of the Act, and was the one 
adopted by the Calcutta High Court in the case of Kangaleechujii Ghosal v. 
Bonomalee Mullick (B. L. B., Sup. Vol., 709). When three years from the time 
when Act XIV of 1859 passed had expired, the benefit conferred by s. 21 was 
lost to the holders of olS decrees, who had then only the provisions of s. 20 to 
look to. By Act XIV of 1870, which repeals a variety of enactments which had 
become obsolete or useless, the Legislature repealed s. 21 of Act XIV of 1859. 
It clearly would not have done so had it not considered that all old decrees had 
by that time either become inoperative or had been brought within the operation 
of s. 20. The Bombay decisions which would read ‘ may ' in the second 
sentence of s. 21 as ‘ must', were opposed to the view followed in the decisions ^ 
of the Calcutta and Madras High Courts, and were opposed to the most 
approved rules for the interpretation of statutes; as to which, see Maxwell on 
the Interpretation of Statutes, p. 209, and Baron Parke's observation in Becke v. 
Smith (2 M. & W., at p. 195); see also Boddam v. Morley (26 L. J., N. 8 ., Ch., 
438). As to the proceedings sufficient to keep a decree alive, .see Maharajah 
Dheraj Mahtah Chand Bahadoor v. [513 Bulram Singh (13 Moore's I. A., 479) 
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and Kristo Kinlcur Boy v. Bajah Burrodacaunt Boy (14 Moore’s I. A., 465 ; S. C., 
10 B. L. E., 101). 

Mr. Doyne foc-the Eespondent. —<The final order of the Punjab Court was 
.right in law, and should be confirmed. The appellants’ application for execu¬ 
tion on the 22nd October 1869, was rejected by the Deputy Commissioner as 
out of time. The appellants took no steps to dispute that ruling. No appeal 
was brought against the order of the Deputy Commissionei*, wliioh, conse¬ 
quently, became final. There being thus a previous adjudication to the effect 
that execution was barred, the ap])lication to execute could not he renewed. 
The matter was res jn-dicata. 

Apart from this objection, the second application was clearly inadmissible. 
The decree sought to be executed was governed either by the Punjab Code, 
which fixetl one year as the period within which execution should be applied 
for, or it was governed by the provisions of Act XIV of 1859, which had been 
extended to the Punjab on the 1st January 1867, and under which a perio<lof 
three years from tlie date of such execution was fixed as the limit for execution. 
As held by the High Court of Bombay, the plain words of s. 21 of the Act 
declare that the extension of time which may ho had under s. 20 in the ease of 
judgments obtained after the jjassing of the Act, do not apply to judgments 
obtained before the passing of the Act; tlie words “ pa,S8ing of the Act ” being 
in this case understood as equivalent to the extension of the Act to the Punjab. 
The appellants, whose judgment dates from October 1866, in applying for execu¬ 
tion in May 1871, can have no benefit from the proceedings taken in October 
1869, because s. 21 gives no efi'ect to such proceedings as keeping alive the 
decree. Since, under s. 21 of Act XIV of 1859, three years was an absolute 
limit to the appellants’ right to execute, it made no difference that at the time 
of the second application for execution tliat section had been repealed by Act 
XIV of 1870. The period of three years had run against the appellants in 
January 1870 ; they had suffered a bar [92] of their right to execute, and it was 
expressly provided by the repealing Act that it should not affect tho validity of 
anything already suffered. 

Mr. Lnth in reply. —There was no abandonment of the proceedings to 
enforce execution under the application of October 1869. .An arrangement was 
come to with the defendant under which further payments were received from 
him. That was a sufficient reason for not appealing against the order of the 
DepTity Commissioner. [Sir J. COLVILE. — If these payments did not keep 
your decree alive, your sufficient reason is gone.l There is no ground for 
saying that our proceedings were not bond fide. As to the contention that our 
application is in a matter already adjndicated, there is no decision to bring the 
case within the rule as to res jadicata. If s. 21 Act XIV of 1859, restricted 
the period for executing decrees obtained before the .Act was extended to the 
Punjab to three years from the date of such execution, that limit had at the 
time of our second application to execute been swept away by Act XIV of 1870. 
[Sir M. Smith. —Not if you bad already suffered a bar of your remedy.] We 
^all have the advantage of what we have done, and are safe under s. 20, Act 
XIV of 1859. 

* Cur. adv. vuU, 

The Judgment of their Lordshi^js was delivered by 

Sir jB. Pmeock.—This is an appeal from a judgment and order of the 
Chief Court of the Punjab, dated the Slat July 1874, reversing on review a 
former judgment and ord«r of the same Court of the 17th March 1873, 
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and thereby disallowing the execution of a decree obtained by the appel¬ 
lants against the respondent for the recovery of a sum of Ks. 14,408-14 for 
debt and costs. * a 

The judgment was recovered on the 5th of October 1866, in the Court of 
the Deputy Commissioner of Delhi. Subsequently to the decree, the defendant 
made various payments on account up to the month of October 1869. On the 
22nd of that month the plaintiffs presented a petition to the Deputy Commis¬ 
sioner, claiming a balance of Rs. 19,227-3 for tS33 principal and interest, and 
praying that, after ascertaining the amount to be recovered, a certificate might 
be sent to the Civil Court at Meerut, transferring the decree, in order that it 
might be executed in that Court. 

It is unnecessary to refer particularly to all the proceedings which took 
place on that petition ; it is sufficient to say that, on the 10th of Docoiuber 1869, 
the Deputy Commissioner made the following order:-—“The decree is of a 
prior date to the introduction of Act Xiy of 1859. U should be executed 
according to the civil law of the Punjab : and as, according to the said law, the 
period of one year was fixed for its execution, and in casfi that period expires, 
the rule is that tlie decree should be executed by obtaining tlie sanction of the 
Commissioner; and as on the report sent for obtaining sanction the Com¬ 
missioner did not pass any order either giving sanction or an^ other order, and 
as it is not within the power of this Court to execute such a decree, it is ordered 
that the petition be sent to the record-room.” 

There can be no doubt that the application made on the 22nd October 1869, 
was bond fiiic, and, indeed, the learned Counsel for the respondent has very 
pro|K3rly admitted that it was so. 

No appeal was preferred from the order of the 10th December 1869, but 
the defendant, notwithstanding the order, made furtlicr payments on account. 

On the 4th May 1871, the plaintiff's, alleging that the payments made were 
not sufficient to cover the interest, and claiming a balance of Rs. 23,772-13-7, 
made a fresh ai)plication to the Deputy Commissionei' for a certificate 
and transfer of the decree to the Court of Meerut for execution, and prayed 
that a summons might be issued under tlie jnovisions of Act VIII of 1859. 
Upon that petition the Deputy Commissioner, on the 6th May 1871, made the 
following order :—“ As the application for execution lias already been rejected 
and sent to the reconl-room, and now the i>erio(i for execution has expired 
totally, it is ordered that the application he rejected and sent to the record- 
room.” 

With reference to Ihc statement that the period for execution had totally 
expired, it may be as well to jioint out [843 that Act XIV of 1869 was extended 
to the Punjab on the 1st January 1867, and consequently that tlie period of 
three years from the time when the Act came into ojieration in the Punjab bad 
expired before the application of the 4th May 1871, was made. On the 30th 
June 1871, the Deputy Commissioner refused to review his judgment, and on 
the lOth July of that year the plaintiffs appealed to the Commissioner, who, on^ 
the 18th August 1871, dismissed the appeal, holding, amongst other things, that 
the three years’ grace under the limitation law expired on the 1st January 1870, 
and that a mere petition for execution which was dismissed was not sufficient 
to keep a decree in force. 

The case was appealed to the Chief Court of the Punjab, which at first 
rejected the appeal. Subsequently, a Pull Bench of that Court, on thfe 
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17th of March 1873, upon review, decreed the appeal with costs, and revers¬ 
ing the orders of the lower CSourts, ordered and decreed the appellants’ 
application for a'lecution with costs and the costs of the appellants in the 
Appellate Court. They said“ The application for execution in 1869 to the 
Assistant Commissioner at Delhi was, in the opinion of this Court, a bond fide 
proceeding to enforce the decree of 1866. It was a proceeding to enforce the 
decree, and not merely to keep the decree in force. Before the expiration of 
three years from the date of that proceeding the present application was filed." 

Subsequently, on the 81st July 1874, uix)n a review of the judgment so 
given on review, the Chief Court reversed their decree of the 17th March 1873, 
upon the ground that the decree having been obtained before the introduction of 
Act XIV of 1859 into the Punjab, the case must be governed by the provisions 
of s. 21, and not by s. 20. The case was decided by Mr Justice BouLNOXSand 
Itir. Justice Melvill upon the authority of the cases of Bat Udekwar v.MiUji 
Naran (3 Bom. H.C. Rep., A. C., l77) and Makunda. Valad Balacharya v. Sitaram 
(5 Bom H. C. Rep., A. C., 102). Mr. Justice Thoknton held a contrary opinion, 
and recorded his reasons for dissent. It was not contended that the decision of 
the [SSjChief Court of the 17th March 1873, was incorrect for any other reason 
than that afforded by the words of the 2l8t section of the Act. 

The case dei)ends upon the proper construction to be put on ss. 20 and 21 
of Act XIV of 1859. The following are the words of those two sections ;— 

“ 20. No process of execution shall issue from any Court not established 
by Royal Charter to enforce any judgment, decree, or order of such Court, 
unless some proceeding shall have been taken to enforce such judgment, deciee, 
or order, as to keep the same in force, within three years next proceeding the 
application for such execution.” 

" 21. Nothing in the preceding section shall apply to any judgment, 
decree, or order in force at the time of the passing of this Act, but process of 
execution may bo issued, either within the time now limited by law for issuing 
process of execution thereon, or within three years next after the passing of this 
Act, whichever shall first expire.” 

It was pointed out in the case of liam Sahai Sitifi v. Sheo Sahai Hiny 
(B. L. R., Sup. Vol., 492 : s.c., 6 W. R, Mis., 98) that, according to the 
literal wording of s. 20, no process of execution could ever issue to enforce a 
judgment, even within a week from tlie date of it, unless some proceeding had 
been taken to enforce or keep it in force within three years next before the 
application for execution; and it was held that such a construction was 
ftbviously insensible, and that the meaning of the section was that no process of 
execution should he issued to enforce a judgment' or order of a Court not 
established by Royal Charter after the expiration of three years from the date 
of it, unless some proceeding to enforce it, or to keep it in force, should have 
been taken within three years next before the application for such execution. 
That was held to be the proper construction of s. 20, both in that case and in 
the subsequent Full Bench case of KangaLee Chum Ghosal v. Bonomalee MuUick 
(B. L. R., Sup. VoL, 709). In the latter case it was held that, under the 2l8t 
^'section, execution might issue after the expiration of three years from the time 
of the passing tdftJI of the Act to enforce a judgment which was in force at the 
time ikhen the Act was passed, provided some proceeding to enforce the judg- 
mmit within the meaning of s. 20 had been taken within three years next 
preceding the application for execution. That decision was foUot^ by the 
High Court of Madras in the case of Karuppanan v. MutkanneM Servey (6 
Mad. H. 0. Bep„ 106). 
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The High Court of Bombay put a different construction upon s. 21. The 
cases are those of Bai Udehwar v. Mul^t Naran (3 Bom. H. C. Bep., A. C., 
177) and Makunda Valad Balacharya \\ Sitaram (5 Bom. J)[. 0. Bep., A. C., 
102), referred to in the judgment now under appeal. They held that the words 
nothing in the preceding section shall apply to judgments in force at the 
time of the passing of this Act ” could not he rejected without violating a 
fundamental rule for the construction of statutes ; and-that the words " may l)e 
issued " should be read as “ must be issued ” ; and the Chief Court treated the 
words “ judgment in force at the time of the passing of this Act ” as applicable 
to a judgment in force at the time of the extension of the Act to the Punjab, 
though not in-force at the time of the passing of Act XIY of 1859. 

It cannot be disputed that the construction put upon the Act by the High 
Court at Calcutta, if permissible, was equitable, and prevented what must 1 k> 
admitted to be an inconvenience and injustice. Indeed, if the construction put 
upon the Act by the High Court at Bombay, and by the Chief Court in the 
Punjab, is correct, a judgment-creditor could not, after the three years, have 
enforced a judgment which was in force in the Regulation Provinces when Act 
XIV of 1859 was passed, for a judgment which was in force in the Punjab at 
the time when the Act was extended to that province, however diligent he 
might have been in endeavouring to enforce his judgment, and however unable, 
with the use of the utmost diligence, to get at the property of his debtor. 
Such a construction would cause great inconvenience and injustice, and give 
the Act an operation which would retrospectively deprive the creditor of a 
[873 right which he had under the law as it existed in the Regulation Provinces 
at the time of the passing of the Act, and in the Punjab at the time of the 
introduction of it. Their Lordships are of opinion that such a construction 
would be contrary to the intention of the Legislature. 

There is no doubt that in some cases the word ‘ must,’ or the word ‘ shall,’ 
may be substituted for the word | may ’; but that can bo done only for the 
purpose of giving effect to the intention oi the Ijegislature; but in the absence 
of proof of such intention, the word ‘ may ’ must be taken to be used in its 
natural, therefore in a permissive, and not in an obligatory, sense. 

On the construction of this in artificially drawn statute their Lordships are 
of opinion that the words “ nothing in the preceding section shall apply to a 
judgment in force at the time of the passing of the Act ' mean that nothing in 
the preceding section should prejudicially affect the right of a creditor 
under a judgment in force at the time of the passing of the Act; and that the 
words *' but process of execution may be issued ” moan that, notwithstanding* 
anything mentioned in the preceding section, execution might issue either within 
the time limited by law, or within three years next after the passing of the Act, 
whichever should first expire. 

It appears, then, to their Lordships that the words “ nothing in the pre¬ 
ceding section ” (as used in s. 21) mean that the prohibition laid down in s. 20 
should not apply to judgments in force at the time of the passing of the Act. 

Without expressing their concurrence in all the reasoning of the Full Bench 
in the Calcutta case above cited {Kangalecchum Qhoaal v. Bonomalee MuUick, 
B. L. R., Sup. Vol., 700), their Lordships are of opinion that that decision' was 
correct, and that the application made to the Court of the Deputy Commissioner 
of Delhi, on the 22nd of October 1869, being bond fide, though unsuccessful, 
was a proceeding to enforce the judgment within the meaning of s. 20; and 
that that proceeding having been taken within three years next preceding the 
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applioation made on the 4th May 1871, to which the judgment [88] now under 
appeal relates, such last-mentioned application was not barred by the 21st 
section ot Act X^V of 1859, and ought to have been granted. 

It was contended that the rule res judicata, applied, and that the applica¬ 
tion made on the 4th of May. 1871 was barred by the order of the Deputy 
Commissioner of the 10th day of December 1H69, from which no appeal was 
preferred. But their Lordships are of opinion that the order of the 10th day 
of December 1869 was not an adjudication within the rule of res judicata, or 
within 8. 2 of Act VIII of 1859.* 

* £Upcn this sentence, hoc the explaiisitieu of WiSSTKOPP, C.J., and MEIiVILL, J.. in 
Mar^tmath v. Venkatesh (1881) 6 Bom., 84 at p. GO ;— * 

“ It appears to us th.tt che above order wis not in the ii kture of an adjudication at all, 
and that the description of it in the head-note to the repoit iu the Indian Appeals, and still 
more the description in the head-note to the Oalcutta Report is ineorrcot and gives an 
erroneous idea of the meaning of the Judicial Coiuinittcc's observations. The Deputy Com¬ 
missioner did not, in fact, decide that the application was time-barred, iior did he decide 
anything. Ho simply said that, a» be could not execute the decree without the Commis¬ 
sioner's sanction, and as the Commissioner had not given the sanction which had been 
applied for, nor made any other order, it was not within nis power to execute the decree and 
therefore the application must go to the rocurd-roum. The Judicial Committee might well 
say that this was not an adjudication within the rule of res jtulicala or within section ‘i of 
Act Vlll of 185‘J. We do not think that the question, whether a decision that an applica¬ 
tion is time-barred is res judicata is in any way conuliided by tht^ observation of the Privy 
Council in Ttie Delhi and London Dank. Ld. v. Orchard, but wo think that it is concluded by 
necessary inference from the judgment of the same tribunal in Mungul Pershad v. Oirija 
Kant (fi I. A., 123).” 

In Dtumkal v. Phakkar (1898) 15 All., 84 P. B, at p. !)U, Sir JOHN KDOK observed as 
follows;— 

” 111 will bo noticed that Si rDI. WESTKOPP, C.J., and MKI.VILLi.J., in giving that explana¬ 
tion of the decision of their Lordships of the L’riyv Council sought for the explanation iu the 
reasons given by the Deputy Coiniuissiouer for ordering the petition to ‘ be sent to the record- 
room’ and did not lay any stress upon the words used having been ‘ bo sent to the record- 
room ’ instead of the words 'be dismissed.' T think the explanation given by Sir M. 
WKSTBOPP, C.J., and MeIiVILL, J., of the views which may have inllueuccd their Lordships of 
the Privy Council is probablv correct, and if it lie, it follows th<it in considering the effect of 
an order passed by <i Court iu a proceeding for the execution of a decree we must be guided 
by the reason stated for making the order .ind not by the mere phraseology employed in the 
formal direction which oomdndes the order.” 

In Khosal Chandra lUuj v. Ukil .1 dili (1909), 14 C. W. N. 114, MoOKKK.)KK and VINCENT, 
JJ., observed as follows :— 

" As was pointed out by Mr. Justice MEtiViljf. with the coueurroiiceof WKSTHOPP, C.J., 
iuithe case of (1881) 6 B.'iiii., .01, the order in the i'a.se before the Judicial Committee which is 
set out in the iudgment of Sir Baknek PEACOCK was very peculiar in its terras. It did not 
decide that the application was barred by limitation. It was simply to the cSect that as the 
^sanction of the Commissioner which was required under a local law had not been received 
'the application for execution must be sent to the recurd-room. This could not lie treated 
as an adjudication that the application was timo-barred. This explains why the Judicial 
Committee hold that the order relied upon as a bar was not ati adjudication. We may add 
that from the report of theca.se in the Indian Appeals (J I. A., at 13) it is fairly clear that Sir 
Barnes PE.ACOCK intended to limit the decision to the question whether the doctrine of re« 
judicata applied to cases in execution ; this is obvious from the observation made by him in 
course of the argument of the counsel for the respondent. The wider question, whether upon 
general prdloiplos of law, an order made in the course of execution proceedings ought to be 
allowed to be ro-opened at any subsequent stage of the procoe-dings, does not appear to have 
been raised before the Judicial Committee. This explains the guarded statement that the 
order relied upon as a bar was not an adjudication within the rule of res judicata or within 
section 2 of Act Vlll of 185U. If this view were not taken of the true effect of the decision of 
the iltdicial Committee in The Delhi and London Bank, Ld. v. Orchard,‘dCal., 61, weshouldbe 
driven to the conclusion that it is inconsistent with at least three subsequent decisions of the 
Judii^ Oommtttee, namely. Mungul Pershad Ihchit v. GiryaKant Lahiri (1881) 8 Cal., 61, 
Ham Kirpal v. Sui> Kuari (1883) 6 All., 269, and Bani Bam v. Nanhu Mai (1884) 7 All., 102; 
and it is worthy of note that the judgment in the first and second of these casts was delivered 
by Sir BabNEB PEACOCK who was also a party to the judgment in the third ease. These cases 
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For the above reasons tlieir ^ Lordships will humbly advise Her Majesty 
that the judgment and order of the Chief Court cf the Punjab of the Slst of 
July 1874 be reversed, and that the judgment and order of the 17th of March 
1873 be affirmed and stand in force ; and that the defendant do pay to the 
plaintifl'a their costs incurred in the Chief Court of tlie Punjab subsequently 
to that decree. The respondent must pay the costs of this appeal. 

Appeal allowed. 

Agents for tlie Appellants : Messrs. JohnaUm, Farqiihar and Leech. 

Agent for the Hespondenc ; Mr T. L. Wilson. 


NOTES. 

lA.—REfi JUDICATA OR PRINCIPLE OF “JUDGMENT OF 
THE CASE" WITH REFERENCE TO SUBSEQUENT 
PROCEEDINGS IN THE SAME SUIT. 

I. MISTAKEN VIEWS AS TO THE AUTHORITY OF THIS CASE, THE HEADNOTE 
BEING INCORRECT— 

The hcadnote is incorrect. 

This decision has lieen explaiiiod in siilisoqueiit ciisos ;—(1881) fi Bom., .04 ; (1893) 15 All., 
84 ; (190!)) 14 C. W. N., 114, ns not dectditvi that thcru oan he no l>:ir of or iiiialogous to res 
puhcaia iri execution proceedings. See the extracts from those judgments given in our foot¬ 
note at 3 Gal., 58. 

II. THE PRINCIPLE-^- 

Thc principle has been stated thus by Mr. Uuhin Ohand in his lies Judicata (1894) at 
p. 769 (s. 29C) 

“ Under a principle analogous to that of res jiulicata, a decision in a prior stage of a 
civil suit or other proceeding m regard to any point, is held to he a bar to a fresh decision on 
that point in all the subsequent stages of that suit or proceeding " 1'his has been especially 
applied to execution proceedings. 

“ A decision at one stage of exjcutioii proceedings eamiot lie questioned at a later stage 
of the proceedings not because it is ri's ./KfZica/rt under soetuni 13 C. P. G., 188'2, but upon 
general principles of law, for if it wore not binding, there would be no end to litigation ” :— 
(1881) 8 Cal., 51 ; (188.3) C All., 269 ; (1884) 7 All., 102; (1909) 14 G. W. N.. 114. 

III. THE AUTHORITY OF THIS CASE— 

This case is still aii authority as illustrating the cases to which the above principle does 
not apply ;— ^ 

(1881) 6 Bom., 54 ; (189.3) 15 All., 84 F. B. ; (1909) 14 C. W. N., 114. 

'i'he rule understood to be Laid down by this case has been stated thus .— 

When an execution case is struck off the file or dismissed upon a ground other than a • 
distinct finding that the dccrep is inc.ipablc of execution, or that the decree-holder’s right is 
barred by limitation, or by any other law, or on some ground touching the merits, its dis¬ 
missal whether termed as dismissal for default or as struck off the file, does not operate to 
bar a fresh application for execution ;—(1898) 15 All., 84 F. B. 

affirm the doctrine that a decision at one stage of execution proceedings cannot baquestioned 
at a later stage of the proceodiiigs, not because it is res judicata under sec. 13, C. P. C., but 
upon general principles of law, for if it ware not binding there would bo no end to litigation. 
We are, therefore, not prepared to interpret the decision of the Judicial Oommittee in 
The Delhi and Lmdmt Bank, Ld. v. Orchard, 8 Cal., 47,aslaying down any general principle 
of law inconsistent with the principle enunciated in the three subsequent decisions to which 
reference has been made, and this view we may add has been taken by a Full Bench of the 
Allahabad Higl) Court in the case of Dhonkal Singh v. Phaklcar Singh, (1893) 16 All., 84 at 

p. 98.] 
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lY. ILLU8TRATI0N8- 

i. Bar to aubugiimt proceedings — 

(a) 1. That appIioAtion was not time-barred (1881) SOal., 51:81. A., 193; 13 All.,564. 

9. That application is time-barred :—(1889) 9 Cal., 65 ; (1881) 6 Bom., 64. 

(b) 1. Liability to attachment and sale of family property :—(1891) 15 Mad., 403. 

9. Freedom from attachment:—(1886) P. B. No. 4. 

(c) Construction that decree had awarded future mesne profits:—(1883) 6 All., 969; 11 

1. A,, 37 reversing (1880) 3 All., 141. 

(d) Construction that under the decree interest was payable:—(1384) 7 All., 102: 

III.A. 181. 

JI. No bar to subseguent proceedings — 

(a) Dismissal for non-appearance of partio.s:—(1909) 14 C. W. N., 114; (1893) 16 All., 
84 V. B. 

(5) Dismissal of application which contained alternative prayer to execute two instal¬ 

ments on applicant's expressing his unwillingness :—(1908) 39 Bom., 996. 

(c) Notice calling upon the respondent to give up possession (in a case of restitution on 

reversal of decree);—(1880) 6 Cal., 203. 

(d) Restoration of application for execution dismissed tor default:—(1893) 18 Bom., 499, 

(e) Where the objection raised to execution was raised not in the character of judgment- 

debtor but in quite another and independent charaotfr which should have been 
adjudicated on under C. P. C,, 1889, s. 331 :—(1889) 17 Cal., 67. 

See also (1900) 98 Cal.. 122 ; (1905) 10 C. W. N., 209. 

V. OTHER CASES WHERE THE PRINCIPLE HAS NOT BEEN APPLIED— 

(a) “ An order primd facie only of an executive character could not possibly have the 
effect of res judicata unless the judgment-debtor being called on to dispute, if he 
wished or if he could, a certain proposition of right and consequential demand of 
relief or action bv the judgment-creditor, had then either failed in his contention to 
the contrary, or, at any rate, allowed the judgment to go by default ”:— Per WEST, 
.1., in (1887) 11 Bom., 5:17. 

The same principle is applicable to proceedings in appeal :—(1880) 19 All.. 578, f7eealso 
6C.L.R., 197. 

(6) The doctrine of res judicata does not apply when the decree with regard to 
which a question arises is really different from that with reference to which it had 
arisen before, as the matter in issue in the two cases will be different ":— Hukm 

• Cfumd. 

1. A decree being for the payment of a sum annually for maintenance, dismissal of an 

application for one year's maintenance no bar to a subsequent application for the 
amount due under the decree in respect of another year ;—(1894) 18 Mad., 489. 

2. A decree confirmed on appeal is also deemed to''De different from what it was 

before confirmation ;—(189.3) 18 Bom., 903 ; (1894) 19 Bom,, 258. 

B.—INTERPRETATION OF STATUTES. * 

I. CONSTRUCTION OF THE LIMITATION ACT AGAINST LITERAL SENSE- 

Partitiou suit. Limitation Act, 1871, Arts. 127 and 143:—(1883) 7 Bom.., 297, 

II. RETRO-ACTIVITY OF STATUTES AFFECTING PROCEDURE- 

(а) Law of limitation applicable to execution proceedings is the law at the time and not 
that at the institution of the suit (1883) 7 Bom., 469. 

(б) The Legislature, while possessing the power to divest existing rights, is not to be 

understood as intending to exercise that power retrospectively to any greater extent 
than the express terms of, or necessary implication from, its language requires 
(1881) 6 Bom., 65S, 
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(1) Priority of registered instruments :—(1881) 5 Bom., 653. 

(2) Imprisonment for debt:—(1877) 2 Bom., 14&. 

(S) Application to make legal representative defendant:—(1881) 8 Bom., 26. 

III. THE HEAMINO OF “HAT” — 

“ There Is no doubt that in some cases the word* ‘ must’ or the word ‘ shall ’ may bo sub¬ 
stituted for the word ‘ may,’ but that can be done only for the purpo.se of giving effect to the 
intention of the Legislature”.—3 Cal., 57. 

The moaning of such words as “ may ” and “ shall be. lawful" m the siune, whether there * 
is or is not a duty or obligation to use the power which they confer. They are potential and 
never (in themselves) significant of any obligation — Per Lord Belborne in Julius v. Ltrrd 
Jiishnp of Oxford (1880) 8 A. C., 214. 

“ The words ‘ it shall be lawful' are not equivocal. They are plain and unambiguous. They 
are words merely making that legal and po.ssible which there would otherwise be no right 
or authority to do. They confer a faculty or power and they do not of theiiiselvos do more 
than confer a faculty or power. But there may be something in the nature of the thing 
empowered to be done, something in the object for which it is to be done, something in the 
title of the person or persons for whose benefit the power is to be exorcised, which may 
couple the power with a duty aud make it the duty of the person in whom the power is 
reposed to exercise that power when called upon to do so. .\nd the words, ‘ it shall he 
lawful' being according to their natural moaning permissive and enabling words only, 
it lies upon those, as it seems to me, who contend that an obligation exists to exercise this 
power, to show in the circumstances of the case something which according to the principles 
I havejmentioned, creates the obligation."— Per Lord Chancellor Cairns in ibid. 

I do not think the words, ' it shall be lawful ' arc in themselves ambiguous at all. They 
are apt words to express that a power is given ; and naprimri facte the donee of a power may 
either exorcise it or leave it unused, it is not inaccurate to say that, privid fade, they are 
equivalent to saying that the donee may do it ; but if the object for which the power is con¬ 
ferred is for the purpose of enforcing a right, there inav be a duty cast on the donee of the 
power to exercise it for the benefit of those who have that right, when required on their be¬ 
half. Where there is such a duty, it is not inaccurate to say that the words conferring the 
power are equivalent to saying that the donee must exorcise it."—/Vr Tjord Blackburn 
in ibid. 

Statutes which authorise persons to do acts for the benefit of others, or, as it is sometimes 
said, for the public good or the advancement of justice, have often given rise to controversy 
when confernng the authority in terms simply enabling and not mandatory. In enacting 
that they ‘ may ' or ‘ shall if they think fit ' or ‘ shall hare pairei’ or that 'tt shall be lau^ul' 
for them to do such acts, a statute appears to use the language of mere permission but itha.s 
been so often decided as to have become an axiom that in such cases, such expressions may- 
have—to say the least —a compulsory force, and so would seem to be modified by judicial 
exposition. On the other hand, in some cases, the authorised person is invested with a dis¬ 
cretion, and then those expressions sconi divested of that compulsorv force Maxwell, Inter¬ 
pretation of Statutes (4th ed.), p. 360. 

Seelrlso per Oockburn, C. J., in The Queen v. Jhshop of Oxford (1879) 4 Q. B. I). 245 
at 258, 259. 

Seo the following cases where the natural moaning was adopted :—21 Cal., 832; 17 Cal,, 
329 : 16 Bom., 216 ; 22 Bom., 384 ; 7 All., 879 : and the following cases whore an obligatory 
meaning was given ;—4 .Ml., 615; 13 Bom., 37.] 
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[tCal.OSl 

IN THE INSOLVENT COURT. 

The 21st and 24th Angust, 1877. 

• Present : 

Mr. Justice KENNEuy. 

In re Murray, an Insolvent. 

Ex parte Dwarkanath Mitter. 

Insolvency — Ordei' and disposition—Insolvent Act—11 and 12 
Viet., c. 21, s. 24 "—Goods pledged Iry insolvent and. re¬ 
delivered to him on commission sale. 

M, who carried on the buRineasof a watch and clock-maker in Galcntta,borrowed from DM 
Bn, 6,000, for which he gave a promissory note, and, as collateral security for the payment of 
which sum, he pledged certain articles consisting of watches, clocks &o., with DM. The 
articles remained CB9] for some months in the custody of DM, who then ro-doliverod them to 
M for sale on conuhission, the proceeds to be applied in liquidation of the debt. M gave a receipt 
for the articles, and some of them were sold by M on those terms. On the 2nd of May 1677, 
Jlf filed his petition in the Insolvent Court, and such of the articles as remained unsold came 
into the possession of the Official Assignee. On an application by DM claiming the articles 
and praying for an order directing the Ofheial Assignee to return them, it was alleged that it 
was customary for European jewellers in Calcutta to receive articles on commission sale, and 
it was contended that such receipt did not divest the true owners of possession. Held, the 
articles were rightly vested in the Official Assignee. On the facts, the insolvent was the 
true owner of the goods. DM's interest ceased when he ceased to have possession of the 
goods ; the receipt in this view only amounted to an agreement to sell and apply the proeecds 
in liquidation of the debt, and it could have been proved and a dividend recovered on it 
under the insolvency. Even if the interest of DM did not cease, the goods were in the 
order and disposition of the insolvent, there being nothing to show any publicity or notoriety 
in the change of possession of the goods. No amount of evidence would convince the 
Court that there was a custom of purchasing goods from a retail denier and leaving them with 
him for commission sale. 

Stmble. —No such arrangement would be upheld as against the Official Assignee. 

T wy was an application for an order that the Official Assignee should 
make over to the claimant, Dwarkanath Mitter, certain articles which had 
come into his possession as assignee of the estate of the insolvent. 

The affidavit of Dwarkanath Mitter in support of the application stated 
that, on the 7th of December 1874, the insolvent, who carried on the business 
ot a watch-maker and jeweller in Calcutta, borrowed from him Bs. 6,000, for 
which he gave a promissory note payable three months after date ; emd as 

•£11 & 12 Viot., sec. 24:—And be it enacted, that if any insolvent who shall fUohiB peHuon for 
his discharge under this Act, or who shall be adjudged to have committed an act of inaolveuey, 

voluntarily convey, assign, transfer, charge, deliver, or make over any estate, real or 
personal, security for money, bond, bill, note, money, property, goods, or effects whatever, to 
, any oieditor, or to any other person in tpst for or to, or for the use, benefit and advantage of, 
any creditor, every such conveyance, assignment, transfer, charge, delivery, and making over, 
if made when ih insolvent circumstances, and within two months before the date of the 
petition of such insolvent, or of the x>etition on which an adjudication of insolvency may have 
I»ooeeded, as the case may be, or if made with the view or intention, by the party so oon- 
v^ing, assigning, transferring, charging, delivering, or making over, of petitioning the said 
Court for hisdiedhaige from custody under this Act, or of committing an act of insolvency, 
■>,^11 be deemed and is hereby declared to be fraudulent and void as against the assignees of 
such insolvent.] 
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ooUateral security for the payment of which sum, he pledged certain articles 
oonsisting of clocks, chronometers, &c., with Dwarkanath Mitter; and those 
articles remained in his custody for three or four months % that Dwarkanath 
Mitter subsequently, at the insolvent’s request, sent the said articles to the 
insolvent on commission sale, and obtained a receipt for them ; that the insolvent 
was, according to the custom of the European jewellers in Calcutta, in the 
habit of receiving articles on commission sale, and some of them were so sold 
by the insolvent; that, on the 2nd of May 1877, the insolvent filed [ 60 ] his, 
petition in the Insolvent Court, and the Official Assignee, among other things, 
took possession of the ,article8 remaining unsold, and as he declined to make 
them over to the claimant without an order of Court, this application was 
made for an order directing their return. 

Mr J. G. Apcar for the claimant, as to the jurisdiction of the Court to 
entertain such an application as this, and that it was not necessary to bring 
a regular suit, referred to Llewellyn v. O'Dowda (Taylor’s Rep,, 169). He then 
contended that the result of the transaction between tlie claimant and the 
insolvent was not to effect such a transfer to the latter as would subject the 
goods to his order and disposition on his becoming insolvent. It was cus¬ 
tomary to leave articles with tradesmen, as for instance watch and clock 
makers, and carriage-makers; but the fact of their being so left did not have 
the effect of inducing persons to give greater credit to such tradesmen, and 
such articles were not liable, on the insolvency of the trader, to pass to the 
Official Assignee as being in the order and dis^xisition of the insolvent. It 
is a well-known custom in Calcutta for jewellers to take goods as agents and 
sell them on commission sale. In such a case the goods would not be in 
the order and disposition of the insolvent; see Priestley v. Pratt (L. R., 2 
Exch., 101). The insolvent was only an agent for sale, and there was 
no consent that he was to be the reputed owner: see Smith v. Hiulson (34 
L. J., Q. B., 145; per BLACKBURN, J., p. 151); Loadv. Green (16 M. & W., 216); 
Griffiths on Bankruptcy, ed. pf 1867, p. 463 ; Bindley on Partnership, 3rd ed., 
1193 ; Ex parte BrowniB Mon. and Ayr,, 471 at p. 476) ; Ex parte Gledstanes 
(3 Mon. Dea. and De Gex, 109). See also the class of cases referred to in 
Bindley on Partnership, 1158, where goods are entrusted for a particular 
purpose to a person who subsequently becomes insolvent; Ex parte Wartny 
Go Ves., 345) ; Ex parte Frerc (Mon. k McAr., 263). 

Mr. Piffard for the Official Assignee submitted that there was nothing 
to show that the goods passed actually into the possession of the claimant. [Mr. 
Apcar. —That was I thought [80 admitted.] The desire and intention of 
the parties was that the goods should be sold as those of the insolvent. They 
were in the order and dispo^tion of the insolvent, and are rightly in the hands 
of the Official Assignee.' 

Cur. adv. vult. 

KlUinedyi J.—In this case I have no difficulty in determining that the 
Official Assignee ought not to make over the goods to the applicant, and to 
direct that he should defend any suit that may be brought against him. I am 
not so sure that the strongest ground of the assignee's claim is the reputed 
ownership clause, because so far as I can judge, on the facts, the insolvent was * 
not only the reputed but the real owner. The allegation is, tliat the goods were 
I^ged to the applicant, who re-delivered them upon certain terms,—that is to 
say, that the insolvent should sell them; and, as I understood Mr. Apcar to 
say, should apply the proceeds in liquidation of his debt. Now, as I take it, 
at common law, the interest of the pledgee of goods ceased by bis aflABing 
to have possession cf them at least by bis own consent, and the Costraet 
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Aot does not seem to me to change this. It describes pledge as a bailment, 
and the natural inference is, that when the bailment comes to an end, 
the pledge does ,eo likewise. We kave then the goods in the hands of the 
insolvent discharged of the applicant's lien and subject only to the terms of the 
receipt, which, at the outside, only amounts to an agreement to sell the goods 
and apply the proceeds in liquidation of his debt; for breach of this the appli¬ 
cant could prove and recover a dividend. 

Even if, however, the applicant were in a position to put his claim higher, 
and to rely on his having an interest in the goods, I do not think he can escape 
the operation of the order and disposition clause.* As Mr. Piffard pointed out, 
there is not anything to show in what way the applicant took possession of 
the goods; nothing to point out that publicity and notoriety of change of pos¬ 
session or of ownershij) which in Lingard v. Messiter (1 B. & C., 408) was 
held so important. It is true tliat a vvell-estab[62]lished course of trade as 
in Ex parte Watkins (L. B., 8 Cii., 520) will prevent the mere possession of 
goods inferring such reputation of ownership as to bring the goods within the 
statute, otherwise some most useful branches of commerce would become 
impossible, as for instance commission agency, leasing chattels, and possibly 
even pawnbroking. But the usage must be well established. Ex parte Loverinq 
(L. B., 9 Ch., 624), and above all the transaction must be clearly bond fide. 

Now, without going into the question suggested in Ex parte Watkins (L. B., 
8 Ch., 520, at p. 531), which points out the difference of position of goods in 
a retail shop, I may say that no amount of evidence would convince me that 
there was a practice or custom of purchasing goods from a retail dealer and 
leaving them with him for commission sale; and I may further say that I do 
not think that any arrangement by which in substance and effect one creditor 
secures a preference as to the proceeds of certain goods over the others by an 
arrangement which leaves the goods in the manual power of the bankrupt, can 
ever be'upheld. The most formally drawn conveyance, by which the goods 
were assigned to the creditor with a provision that they yvere to be returned to 
the debtor’s shop, and then sold by him and the proceeds applied in liquidation 
of bis debt, would fail. Why should this transaction be supported which only 
differs from that by the real meaning and intention not being clearly and 
explicitly stated—a difference which does not tend in its favour. 

, Any other doctrine would, in truth, sweep away the whole jirinciple of the 
order and disposition clause. 1 have not been referred to any one single case 
in which the property in dispute was a personal chattel in the manual posses¬ 
sion of the bankrupt, and the claimant claimed it as a mortgagee, where such 
claim was allowed. The cases of Spackman v. Miller (.12 C. B., N. S., 659; 
S. C., 9 Jur., N. S., 50) and Hornsby v. Miller (l E. A*E., 192 ; S. C., 5 Jur., 
N. S., 938) are intended as complementary to each other. The one shows the 
result of an arrangement operating as a re-demise of mortgaged goods, and 

Mil & 12 Viot., c. 21, sec. 23 :—And be it enacted, that if any such insolvent shall, at 
the time of filing his petition, or at the time of filing the petition on which an adjudication 
of insolvency shall be made by the consent and permission of the true owner thereof, have 
in his possession, order or disposition, any goods or chattels whereof such insolvent is reputed 
* ovmer, or whereof he has taken upon him the sale, alteration, or disposition as owner* the 
ttftinft sh^ be' deemed to be the property of such insolvent, so as to become vested in the 
Official Assignee of the Court by the order made in pursuance of this Aot: Provided 

no assignmoQt or transfer of any ship or vessel or any share thereof, made as a security 
for any debt either by way of mortgage or assignment, duly registered according to the 
provisions of any Act or Acts of Parliament now in force or hereafter to be passed for the 
registering of British vessels, shall be invalidated or affected by reason of such possession, 
order, or disposition of the same as aforesaid.] 
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thus preventing the pos-[63] session during the time being with the consent 
of the true owner, and the other, when the possession is consistent with the 
mortgage deed. I believe it to be impossible and against tt}e spirit of the Act 
by any conveyancing device to give a lien for money advanced upon goods 
previously the property of the bankrupt, and returned to or permitted to remain 
with him. The power of so borrowing money would be much more dangerous 
than that of raising money by sales at an undervalue equivalent to the amount 
which would be advanced on pledge. Such sales would, in many cases, be 
strong evidence of criminal intention in the original purchaser of the goods, 
or at any rate would lead to speedy discovery. 

Applicatimi refused. 

Attorney for Dwarkanath Mitter: Baboo P. C. Mookerjee. 

Attorneys for the Official Assignee : Messrs. Orr and Harris. 


NOTES. 

(REPUTED OWNERSHIP OF THE INSOLVENT— 

See In re William Waisim t2 Co., Ex parte Atkin Brothers (1904) 2 K. B., 798, C. A. .— 
“Til our opinion, it In oB.sciitial before a Court can hold that one man's goods arc to lie 
taken to pay another niau’s debts, because of the reputation of ownership of the bankrupt, 
that the goods should be hold and dealt with by the bankrupt in such manner and under 

such eircunistancos that the reputation of ownership must arise.It has been 

couched in various words in the successive Bankruptcy Statutes, but this principle runs through 
them all, and the statement of Lord RedKSDAIjB in Joy v. Campbell (1 Sch. & Lcf.. 328; 9 B.R., 
39) ... . that the true owner must have unconscicntiously permitted the goods to remain 
ill the order or disposition of the bankrupt justifies this statement. This docs not mean, as 
we understand it, that be must have intended that false credit should be obtained by the 
bankrupt’s apparent possession of the goods, but it docs at least mean that the true owner of 
the goods must have con.scntcd to a state of things from which he must have known, if he had 
considered the matter, that the iAforencu of ownership by the bankrupt must (observe, not 
might or might not) arise*’’ 

In the same case it was observed, “ It is obvious that in deciding this question as to the 
consentof the true owner, one cannot leave out of consideration the true relation of the p.irties. 
The parties were not in fact vendors and purchasers. There is, as Sir (Icorgu Jesscl pointed 
out ill Ex parte Briyht, 10 Gh. I)., 566, nothing to prevent a principal rcinuiiuratinghiB agent by 
paying a commission depending upon the surplus which the agent can obtain over and above 
the price which will satisfy the principal; but of course, the sale must not, with the coii.scnt 
of the true owner, take place under circumstances from which customers generally will bo 
entitled to presume that the goods may or may not be the property of the bankrupt.’’ 

This was the case of a cqpimission agency ; and it was held on the facts that the reputed 
ownership did not arise. Bee also the explanation in the case of Sharman v. Mason (1999) 
8 Q. B., 679. 

Sec the case of Punithavelu Mudaliar v. Bashyam Aiyangar (1902) 25 Mad., 406.1 
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CSCai.is3 

FULL BENCH. 

—,- 

The U6th March, 1877. 

Present; 

SirEichari) Garth, Kt., Chief*Justice, Mr. Justice Kemp, Mr. Justice 
Jackson, Mr. Justk.'e Macpherson, Mr. Justice Mahkby, 

Mb. Justice Pontifex and Mb. Justice Ainslie. 


The Empress 
versus 

Burah and Book Singh. ' 

[In the matter of the Petition of Burah and Book Singh.] 

it. L. R. 161. ] 

Jurisdiction of High Court—Act VI of lb36 —Act XXII of 286.9, s. 9— 

24 iC’ 25 Viet., c. 67, s. 22 ; c. 104, ss. 9, 11 and 13—3 A 4 
Will. IV, c. 85- 16 & 17 Viet., c. 96—17 & 18 
Vict., c. 77 — Delegation, Power of. 

By Act XXII of 1869, certain districts were removed from the jurisdiction of the High 
Court, and by s. 5 the administration of civil and criminal justice was vested in such officers 
as the Lieutenant-Governor of Bengal should appoint. By s. 9 t the Lieutenant-Governor was 
empowered to extend all or any of the provisions of the Act to the Cossyah and Jyntceafa 
Hills. By a notification in the Calcutta Gazette of 4th October 1S71, the Lieutenant-Governor 
extended the provisions of the Act to the Cossyah and Jyntecah Hills, and directed that the 
Commissioner of Assam should [61] exercise the powers of the High Court in the civil 
and criminal cases triable in the Courts of that district. The two prisoners were tried for 
murder in April 1876, and were on conviction sentenced by the Chief Gonunissionor of Assam 
to transportation for life. On appeal by the prisoners to the High (^ourt, held, by the majority 
of a Full Bench (GauTH, C.J., MaCPUERHON and PONTIFEX, JJ., dwentiwi) , that the High 
Court had jurisdiction to entertain the appeal, and such jurisdiction was not taken away by 
Act XXII of 1869. 

Per Ctiriam. —The Governor-General in Council had power iiy legislation to remove the 
districts from the jurisdiction of the High Court. 

•Per Jaduon, Ainslie and Markby, JJ. (Kemp, -I., concurring).—The Govornor-Genoral 
in Council had no power to delegate his legislative functions to the Lieutenant-Governor of 
Bengal in the wa> he had done in Act XXII of 1869. The power of delegation cannot bo 
considered as validated by any long course of practice, nor its sanctioned by the tacit recogni¬ 
tion of Parliament : Act XXII of 1869 is therefore so far invalidi 

Per Maepherson, J. (Pontifex, J., concurring).—Such delegation is nowhere expressly 
prohibited, and does not bring the Act under any of the restrictive provisions of the Indian 
- Councils’ Act. 

Per flartht C.J., and Maophenon, J. (Pontifex, J., concurring). —The power of delega¬ 
tion now questioned had been exercised in many cases for a series of years previous to the 

* Criminal Appeal No. 489 of 1876, against an order of Col. Bivar, Deputy Commissioner 
• id Shillong, dated tke 34th of April 1876. 

+ t Sec. 9:—The said Lieutenant-Governor may, from time 
Fewer to extend Act to to time, by notification in the Calcidta Gazette, extend, mutaiia 
Jintia alid Naga Hills, and ntufandts, all or any of the provisions contained in the other 
to British portion of Khaai sections of this Act to the Jintia Hills, the Naga Hills, and to 
J] j]lg, such portion of the Khasi Hills as for the time being forma part 

of British India. 

Every such notifiaation shall specify the boundaries of the territories to which it applies.] 
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passing of the Indian Gotuicils' I'Act, and that Aot (the framers of which must have been 
cognizant of such course of practice) must be taken as impliedly approving of and sanction¬ 
ing soeh practice, which it would otherwise have declared illegal. 

Per Ciapth, C.J,, Jaekaon, Markby and Alnslie, JJ. (Kemp, J., concurring), —The High 
Court has power to question the validity of the legislative acts of the Governor-General in 
Council. 

Per Maoidiepion, J. (PONTIPKX, J., concurring). —The High Court has no such power if 
satisfied that the act is not within any of the prohibitions of the Indian Councils’ Act. 

Two prisoners, Burah and Book Singh, were convicted of murder by the 
Deputy Commissioner of the Cossyah and Jyiiteeah Hills, and were sentenced 
to death. On the 23rd of April 1876, the sentence was commuted to transpor¬ 
tation for life by the Chief Gommiasioner of Assam. On the 9th of July 1876, 
the officer in charge of the Kamrup jail forwarded to the High Court a petition 
of appeal from the prisoners. The appeal came on for hearing before Mabkby 
and Ainslie, JJ., who referred to a full Bench the question whether the High 
Court had any power to entertain these applications. 

[83] On the 12th of September 1874, the reference came on for hearing, 
and was argued hy the Legal Bemeinbranoer (Mr. f{. Bull) on behalf of the 
Bengal Government, before Sir R. Gahth, C. J., Kemp, Macpherson, 
Mabkby and Ainslie, JJ. 

On the 2nd of February, at the instance of the Government of India and 
before the judgment was delivered, the point was re-argued. 

The Advocate-General, Officiating (Mr. Paul), the Standing Counsel (Mr. 
Kennedy), and the Legal Remembrancer (Mr. 11. Hell) for the Crown. 

Mr. Phillips for the Prisoners. 

The Advocate-General. —The validity of s. 9, Act XXII of 1869, is first 
questioned. There is a further question as to whether the Governor-General in 
CSounoil can atfect the iurisdictibn of the High Court. The latter point is con¬ 
cluded by Qiceen v. Meare.s (14 B. L. R., 106). [Garth, C.J.—Confine yourself to 
the invalidity of s. 9. Mr. Phillips. — Quern v. Meares (14 B. L. R,, 106) does not 
cover the point raised here. That case only decides as to the power to subject 
British subjects to another Court. Mahkby, J.---It does not go so far as to 
say that the Governor-General in Council may entirely abolish the jurisdiction 
of the High Court.] 3 A 4 Will. IV., c. 86, s. 43, gives full power to legislate 
concerning anything except certain matters specified ; s. 51 enacts that nothing 
in the Act shall affect the right of Parliament to legislate for India, and 
expressly reserves to Parliament control over the acts and proceedings of the 
Govemor-Gener^ in Coutioil, and the better to enable that body to exercise the 
powers reserved, requires that ail laws and regulations made by the Governor- 
General in Council shall be laid before Parliament. There, therefore, exists a 
complete check over improper legislation. The administrative power to establish 
Gonrts has existed unquestioned with the exception of a dictum thrown out by' 
Sir L. Peel in the case of Biddle v. Tariney Churn Banerjee (1 Tay. & Bell., 391; 
see p. 404), the broad proposition of which is open to question. Many 
Acts hare been passed which it is provided should come into operation 
on the notification of some person to whom discretion is given to bring 
m the Acts into force. [Macphebson, J.—That is a different point.] If it 
be admitted that the Gov^or-General in Council has power to depute authority 
to the Lieutenant-Governor to declare when certain Acts shall come into 
foToei then the High Court has no jurisdiction to entertain this appeal. The 
Governor-General in Council can say chat an Aot shall come into force on the 
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happening of a certain contingency, say the death of a person. [JACKSON, J. 
—Suppose it be when the province shall have arrived at a certain stage of civi¬ 
lization ?] Then the word of the LieutSnant-Qovernor can be taken. If there be 
no objection to the principle that an Act shall come into force on a date to be 
named by the Lieutenant-Governor, then s. 9 would have validity with reference 
to 8. 4. By Act VIII of 1859, the Local Government had power assigned 
to it to extend the provisions of that Act to any place. The intention 
of the Government is, that laws and regulations applicable in certain 
places, being inapplicable in other districts, shall not there have any force 
until those districts are prepared to receive them. This has actually been done 
with respect to the Garo Hills. [Garth, C. J. —1 do not agree with you. 
The Governor-General in - Council had not come to any conclusion as to the 
Jynteeah Hills, and had delegated his authcftity to the Lieutenant-Governor to 
come to a decision.] The argument now is as to the intention of the Legis¬ 
lature. The Governor-General in Council has the power to say that an Act 
shall come into operation when the Local Government shall direct—see Act VIII 
of 1859, 88. 387, 388. The High Court has not the power to try whether or 
not that power has been rightly exercised—see Sedgwick on Statutory and Con¬ 
stitutional Law, p. 137. The American books refer to Legislature with far 
more limited power 'than that of the Indian Legislature. In the Bhownuggur 
case, Damodar Gordhanw. Deoravi Kanji (I.L.B., 1 Bom., 367 ; S.C., L.R., 3 I. A., 
102) their Lordships of the Privy Council would not allow the political 
matters (the policy of a measure) to be argued. The High Court has no concern 
with political questions. The question whether or not a Court has been rightly 
tw] reconstructed cannot arise before the High Court. The jurisdiction having 
been once taken away, ceases to exist. By 16 k 17 Viet., c. 96, ss. 19 and 29, 
and 24 & 25 Viet., c. 67, s. 22, two things are provided, —viz., the power to 
legislate and that the laws should be made in Council. [Garth, C. J., —If the 
power given is to make laws in Council only, where would be the use of that 
restriction if the Governor-General is at liberty to say that any one in Bengal 
may have the same power ?] The Governor-General in Council could do so. 
But the question does not arise, as it is not to any one to whom he delegates 
the authority. Although there is no restriction placed on the subject of 
legislation, there is no restriction as to the mode of making the legislation 
operative. If Parliament considers it convenient to delegate authority to 
administrative ofiBoers to carry out measures, why may not the Governor- 
Geheral in Council do so ? There is the same authority with respect to 
unexcepted subjects as there is in Parliament. [Garth, C.J. —His 
power being derivative, the Governor-General in Council has not as much 
power as Parliament.! Discretion is given to the Lord-Lieutenant of 
Ireland. Is it a bad law to say that a person* of competent capacity 
shall decide a certain point ? Is it a bad law to appoint a law officer of 
the Crown an arbitrator, when there are Common I^aw Courts and the 
House of Lords to which the suitor could go ? [Markby, J.— Power deputed 
to the Lord-Lieutenant might be said to be unconstitutional delegation, but no 
Court of law could question it. The more precise question would arise, 
whether the delegation was ultra vires ? The diflFerenoe is that which exists 
between a sovereign Legislature and a derivative Legislature.] The question 
might be as to the subject, not as to the mode of legislation. [Garth, C. J.— 
But can the powers given to the Governor-General in Council alone be trans¬ 
ferred ?] The powers are not transferred; all that there Is done is that 
provision is made how those powers can be brought into force. [GabtH, 
C. J. —If the Lieuteoant-Governor wore not to notify any date, there would be 
no law, criminal or civil.] The word ' may ’ here does not leave option to 
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the Lieatenant'Govemor. *£y the wording, the Lieutenant-Governor is bound 
C883 to extend the Act, but within an unspecified time. Having provided law on 
a Oertain subject, the Act gave power to the Lieutenant-Govecnor to say when it 
was to come into force. There is no limitation as to ministerial duties. The 
time when a tax shall be imposed is not defined in an Act, nor the mode of 
operation, nor what kind of a horse, or what kind of a cart, shall be taxed. So 
long as the Governor-General in Council keeps within the subjects concerning 
which he is allowed to legislate, there can be a valid delegation of authority. 

A sub-agent can bind the principal; Story on Agency, 14. Eossiter v. Trafalgar 
Life Assurance Association (27 Beav., 377), (Quebec and Richmond Railway 
Company v. Quinn (12 .Moore’s P. C., 232). Matters wrongly decided and 
*illt)gically stated will be maintained if the contrary would disturb a settled 
state of affairs— Dumpor's case (i Smith’s L. G., 41., 7th od.). 

There are a number of Acts passed since 1848 under which there has been 
a delegation of authority. Among them are the following : Acts XXII of 1855 ; 
XIII of 1859 : XXV of 1861; VI, XIV and XIX of 1863 ; XXII of 1864 ; XIV 
of 1865; XX of 1866 ; XXIII of 1867. See Maxwell on Statutes, p. 166, 

The Standing Counsel. —Act XIV of 1874 repeals .4ct XXII of 1869. 
[MacpHEKSON, J.—That Act is of no effect, see s. 3. Mr. Phillins. —If the 
Act is repealed, there is no further necessity to argue.] 24 & 25 Viet., c. 67 (the 
Indian Councils’ Act), conferred powers on the entirely new Legislatures of 
Madras and Bombay. When this Act was passed, former restrictions were got 
rid of. 16 & 17 Viet., c. 95, then in force, conferred on the Legislature, after 
making provision for the appointment of certain .Additional Members, powers of 
making laws and regulations. 24 & 25 Viet., c. 67, shows a desire to extend 
the powers of the Legislature. That which it can, and that which it cannot 
do, are strictly defined. The fact that powers given are expressly limited shows 
that they would otherwise be unlimited. When Parliament passed this Act, a 
long series of Acts passed by the Governor-General was in existence. The long 
list [683 of enactments hears very strongly on the construction of this Act. 
Parliament did not appeal to take away the power which had been, rightly 
or wrongly, professedly exercised. The presumption is tliat Parliament was 
cognizant of all concerning which it legislated. There is then that which 
amounts to legislative sanction. The Governor-General in Council may not 
have power to give away legislative powers, but it has power to make a law. 
The law is to make the Lieutenant-Governor do a certain act. He ft by 
statute an executive oflScor, and can be compelled so to act. (Gaiith, 0. J. — 
Then what becomes of the discretion of the Lieutenant-Governor ?] If there 
is an outbreak, say on the Punjab frontier, the Governor-General has power 
to suspend all laws and'leave districts at the will of a General. True, that 
would be in a case of emergency, but can a Court of law examine into motive ? 
Unless a construction can bear the strain botli ways, it is not the true one. 
Parliament, in the regular course of its legislation, confers the duty on others to 
make bye-laws, or to fix a time at which a particular Act shall come into force. 
Parliament has never passed a single word of censure on the Indian Legislature 
for having adopted the same practice. By 32 & 33 Viet., c. 115, the Home Secre¬ 
tary in England was entrusted with the power to license hackney carriages, and* 
to fix a scale of fares, a power which it has been decided was validly conferred; 
Backing v. Joim (L. R., 6 G. P, 29, at p. 35). The Legislature is not to con¬ 
template the remote contingency that power may be conferred on an incapable 
person, but must assume that public officers will do their duty. Take a munici¬ 
pality as an illustration ; there are certain acts which would be accounted 
xTffencra if committed within the boundaries, but not so if without the 
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boundaries. If a general municipal law were passed, and it was provided it 
should only apply to certain places mentioned in a schedule to that Act, could 
not a provision b%made that the Act he afterwards extended to other places as 
they became ready for it ? Acts of this kind were passed during the mutiny 
while Sir B. PEACOCK was legal Member of Council • see Acts VIII of 1867 
and XIV of 1857. [Jackson, J.— The mutiny was an emergency.] No 
C703 Act is passed unless there is a necessity for it, and these were passed 
very shortly before the passing of the Indian Gounc.ls Act; see Acts XXVIII 
of 1857 : VI and XX of 1858 ; XX of 1869 ; 19 20 Viet., c. 36. The Peace 

Preservation (Ireland) Act contained certain sections of 11 & 12 Viet., c. 2, 
giving power to tlie Lord-Lieutenant to proclaim certain districts. The Act 
continued in force until 1870, when another Act was passed. The matter waa 
frequently agitated, and the points well known to the Legislature. If there is 
injustice done under an Act of the Legislature, indemnity might be afforded. 
Necessity or emergency for a measure cannot come into question. It is a 
question of state to he determined by the Legislative Council alone. If the 
High Court can question the policy of an Act of the Legislature, then it can 
be questioned by any Munsifs Court. 

The High Court sits under a power conferred on Her Majesty hy Parlia¬ 
ment to establish it; there is a delegation of pow’er when Courts of any description 
change or modify the practice of pleading. Under what authority are the rules 
issued '! There is no authority contained in the Charter authorizing Judges to 
issue rules. [Garth, C. J .—There must bo i)ower given to .Tudges to make rules 
to carry on work and for new Courts.] But a new Court must follow the 
common law in its procedure. In Equity Courts in England it is considered 
necessary to give statutory power. [Garth, C. J.—The old system of pleading 
had become the law of the land.] The practice of this Court as of the 
Queen’s Bench is a law of the Court. When the Legislature has once com¬ 
manded, the question of emergency cannot ho questioned: Phillips v. Eyre 
(L. B., 4 Q. B., 225 ; S. C. on appeal, 6 id., l). When war is imminent, the 
Government is cliarged by the very necessities of the case to take measures. 
The executive is charged with extended powers. No responsibility is taken 
away if a minister act in a manner which, under ordinary circumstances, would 
be illegal; lie at once becemes responsible to the tribunal of the country. The 
authority given to the Lieutenant-Governor was not delegated authority, but 
r71^] derivative. By Act XXXVII of 1865, “ The Sonthal Pergunnahs Act,” 
the’jurisdiction of the Sudder Court was taken away. The following case and 
Acts were also quoted. Leverson v. Queen (L. R., 4 Q. B., 394); and Acts 
XIV, XXIJ, and XXTII of 1836 ; XVI and XXVI of 1837, as to the course of 
practice. 

Mr. Phillips for the Prisoners.—The questions to be argued are: (1) 
Has the power been validly deputed to the Lieutenant-Governor, i.e., is 
the Lieutenant-Governor validly authorized ? (2) Has the Governor-Geneial 
in Council the power which he here delegates ? Unless the Lieutenant- 
Governor has been authorized hy the Imperial Legislature, he has not been 
validly authorized. Parliament has shown, by giving express powers, not only 
•that the power of the Govern or-General in Council is strictly limited' by the 
Acts, but that the power of delegation claimed had not been given ; see 24 & 26 
Viet., c. 67 ; s.‘ 6 (3 & 4 Will. IV, c. 86, s. 70) 8,17,18, 23; 24 & 25 Viet., o. 104, 
B. 18; 28 Viet., c. 16, s. 6. Parliament has not created a Legislature like itself; it 
has only given oertain persons a certain limited power of making laws. Even a 
Colcmial Legislature like itself has not all its powers as incident, and in fact has 
only the powers conferred : Doyle v. Falconer (L. R-, I. P. 0., 328) ; Fenton v. 
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Bampton (11 Moore’s P. C., 347). [Garth, C.J.—The cases decide that 
inherent privileges were not vested, but assume supreme legislative power.] True, 
hut of a limited kind. It is not contended that withi« limits it has not 
supreme power. It lies on the Grown to sljow what power is vested in the 
legislative assembly. The contention on the part of the Crown is that since 
the English Parliament delegates authority, the Governor-General in Council 
has the same power ; then the Lieutenant-Governor also will have power to 
delegate the authority given to him to another. Section 6, Indian Councils’ Act, 
gives certain powers ; it shows that the Council had not tliose powers and that 
a section giving them was thought to bo necessary, and this expressly excepts 
the making of law’s and regulations. The power in a Legislature with affirmative 
powers is not beyond [72] that which is expressly given; as an incident, the 
power to the Lieutenant-Governor to extend an Act is not included. A power 
derived from the Imperial Parliament is limited by the Act giving i)ower. 
Therefore, unless some authority be shown, the Legislative Council has not the 
power claimed by it. The Lieutenant-Governor lias not the power to call a 
dead Act into life. The Lieutenant-Governor is deputed to exercise legislative 
discretion to the extent of seeing whether or not tliis law, or which portion of it, 
should be applied. The wisdom or propriety of a measure is not questioned, 
but the authority of the Governor-Genoral in Council : the English Parlia¬ 
ment itself was not at one time supreme ; Sedgwick on Statutory anti Con¬ 
stitutional Law, p. 123. It is the Governor-General in Council who has 
authority to make laws and regulations, but hero it is not the Gover¬ 
nor-General in Council who has been legislating. It is the Lieutenant- 
Governor who has exercised legislative functions. Ministerial functions 
can be distinguished from legislative functions, whicli consist in the 
legislative consideration of what is necessary. The Governor-General in 
Council has deprived himself of this i)ower, and has conferred it on the 
Lieutenant-Governor. Jurisdiction existed in tlie Supreme Court which was 
transferred to the High Court. Then by an order of the Lieutenant-Governor 
the whole jurisdiction of this Court may bo withdrawn, leaving the learned 
Judges drawing their salaries, but as nonentities. There are consequences as 
serious in holding this to be a valid Act as there may he in holding it to he 
invalid. [PONTIPEX, J.—Jurisdiction was given by the High Coui’t Charter; 
the Governor-General could not take away that jurisdiction.] The greater his 
power, the more necessary to secure the exercise of it by himself. The High 
Court, which was created by the same power, and which may dotorinine 
whether he has validly abolished all law, cannot be abolished by him. Absence 
of express condemnation cannot be construed as sanction by Parliament of an 
illegal cause. The Parliament is presumed to have before it only their own 
statutes in pan materia ^—Maxwell on Statutes, pj). 27 and 28 ; but not all the 
Indian Acts which show an excess of power. No case goes as far as is required. 
As to [73] Leverson v. Qimen (L. E. 4 Q. B., 394) see the report, p. 404. This 
would give greater force to the user tlian to a preamble : Market llarboro Trus¬ 
tees V. The Kettaring Highway Board (L. E., B Q. B., 308), Wilson v. KnuMey 
(7 East, 135). This Act, XXII of 1869, cannot be upheld at all,unless the whole 
is valid. The Civil Procedure Code was hastened as to its operation with restiect 
to provisions which were to have come into force. The general municipal* 
enactment would merely bring more persons into the community, the law 
existing all the while. 

The Standing Counsel in reply.—The Governor-General in Council can 
take away the jurisdiction of the High Court, and can create a jurisdiction 
identical to that taken away. [Markby, J.-~Then the High Court of Madras 


715 



t.LR. 3 Cal. 7f tMe EMi^BESs t). 

might have conferred on it jurisdiction over the Jynteeah and Oossyah HlUeJ 
It is prohibited by the provisions of an Act which it cannot touch by express 
provision ; see 24 25 Viet., c. 67, s. 23. [Gabth, O.J.—Some members of 

the lj';)gislatui'e might thinly it necessary to constitute new Courts more 
subordinate to the Legislature than they are now.] No great or high power 
can be conferred without opportunity of abuse, but the check would be rapid 
enough to stop injury. If the Ijegislature of a colony being a supreme 
Legislature thought fit to pass a law enabling to commit for contempt, it could 
do so. [Mr. Evans as amteus ourioi referred to Rutter v. Chapman (8 M. & 
W., 1) and Grant on Corporations p. 80.J 

Cwr. adv. vult. 

The following Judgments were delivered by the Full Bench :— 

Markby, J. —Two persons, Burah and Book Sing, have been convicted 
on a charge of murder by the Deputy Commissioner of the Cossyah and 
Jynteeah Hills and sentenced to death. The sentence was commuted to trans¬ 
portation for life by the Chief Commissioner of Assam on the 23rd April 
1876. 

On the 9th July 1876 the officer in charge of the Kamrup jail forwarded 
to this Court jietitions of appeal from these prisoners, unaccompanied by copies 
of the judgment. 

[7^3 The first question which arises in the case is, whether the High Court 
has any power to entertain these applications ; and this question is one of so 
much importance that it has been referred to a Full Bench, and has been on 
two occasions very fully argued. 

The Cossyah and Jynteeah Hills comprise a considerable tract of country 
on the eastern frontier of Bengal, and they contain a population which, in 1862, 
was estimated at 120,000. The Jynteeah Hills were formerly under the in¬ 
dependent Rajah of Jynteeah. The Cossyah Hills wore divided into a number 
of smaller districts under different rulers. Of the twenty-five Cossyah states, 
five used commonly to be called “ semi-independent,” and the remaining twenty 
" dependent.” It is not very clear how this division was arrived at, and it pro¬ 
bably has never been accurately ascertained what part of the Cossyah Hills is, 
and what is not, British territory. But by far the greater portion has long been 
subject to our Government, and is therefore (21 &. 22 Viet., c. 106, s. 1) included 
in British India. 

Prior to 1854, there was a Political Agent of the Cossyah Hills, who exer¬ 
cised the usual powers of a Political Agent with regard to so much of the 
territory as was under chiefs who wore treated as independent; but he also 
held general powers for the administration of justice in'' those portions of the 
territory which had ceased to be independent. Probably, in practice, the 
difference was of no very great importance, the chiefs being all too insignifi¬ 
cant to assert any independent authority. This officer was in command of the 
Sylhet Light Infantry, and he acted also as the Political Agent in«e8pect of 
Jynteeah, which, up to the period of the Burmese War in 1824, was indepen¬ 
dent. During that war the Jynteeah territory was taken under the protection 
t>f the British, and the Rajah acknowledged his allegiance. In 1836 the reign¬ 
ing Rajah was deposed for an act of cruelty and his territory was Annexed. 
From the date of this annexation the Political Agent of the Cossyah Hills seems 
to have exercised the same functions with regard to Jynteeah, as he had hitherto 
exercised in ,respect of the annexed portions of the Cossyah HiUs. But he still 
continued £7d} to bear the somewhat inappropriate designation of Political 
Agent of the C^syah HiUs. 
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In the year 1835, an Aet was passed (Aob VI of 1835), by which the func¬ 
tionaries in political charge of the “ Oossyah Hills ” were placed under the 
control and superintendence, in criminal matters, of the ^ourt of Nizamut 
Adawlut. From the records of this Court it appears that, on the 16th June 
1835, the Court informed the Government of Bengal that the Political Agent 
of the Cossyah Hills had submitted returns’of criminal business for Jynteeah 
also. The Government replied that the Jynteeah territory was taken posses¬ 
sion of on the 15th of March, whilst the Act was passed on the 13th, and that 
if the Court thought that this did not constitute any objection to their doing so, 
the Government saw no objection to the Court exercising jurisdiction in 
Jynteeah, which was accordingly authorized. The Court replied accepting the 
jurisdiction in Jynteeah from the date of the Act. The arrangement of the 
duties of the Political Agent of the Cossyah Hills remained as above stated 
until 1864, when an order was issued by the Governor of Bengal (1st March 
1854) to the Commissioner of Assam, communicating his determination 
to separate the civil functions of the Political Agent in the Cossyah Hills 
from the command of the Sylhet Light Infantry, and to vest the former 
in an Assistant Commissioner, subordinate to the Commissioner of Assam, 
precisely on the same footing as the other principal assistants in the 
Province of Assam.” The order also intimates that the officer to be appointed 
would be called “ Principal Assistant in charge of the Cossyah and Jynteeah 
Hills.” From that time the Cossyah and Jynteeah Hills, though never formally 
annexed to the district of Assam, seem to have been treated as part of Assam. 
All the criminal appeals which in Eegulation Provinces would go to the Sessions 
Judge, went to the Deputy Commissioner of Assam, and were apparently dis¬ 
posed of by him in the same manner as any other criminal appeals in Assam. 

In the year 1861, the jurisdiction which had been exorcised by the Nizamut 
Adawlut was transferred to the High Court upon its creation by Her Majesty’s 
Letters Patent. The Code [761 of Criminal Procedure was extended to Assam 
by a notification of the Lieutenant-Governor of Bengal published in the Gazette 
of 16th November 1862, and though never expressly extended (as far as I have 
discovered) to the Cossyah and Jynteeah Hills, it was considered to be in 
force in that district without any further notification ; and this it would be, 
if the view that this district was made a part of Assam were correct. 

In the year 1866, the Assistant Commissioner convicted a prisoner, 
named U Don Dolloi, of an offence under s. 504 of the Indian Penal Code, 
and bound him over to keep the peace for one year after his release. On 
appeal to the Deputy Commissioner of the Cossyah and Jynteeah Hills, that 
officer confirmed the order; but this Court, upon a petition presented by the 
accused, altered the period for which the party was bound over. 

In the year 1869, the Deputy Commissioner of the Cossyah and Jynteeah 
Hills referred a sentence of death for confirmation by this Court under s. 380 
of the Code of Criminal Procedure. The sentence v/as confirmed, and the 
prisoner was banged. 

Under these circumstances, there can be no doubt that this Court had at 
one time jurisdiction in the Cossyah and Jynteeah Hills. The only question 
therefore is, whether this jurisdiction has been taken away, and this renders it 
necessary to consider the recent legislation with regard to these districts. 

By 8. 4 of Act XXII of 1869 (which is called the " Garo Hills Act ”) the 
Garo Hills are removed “ from the jurisdiction of the Courts of civil and 
criminal judicature, and from the control of the offices of revenue constituted 
by the Begulations of the Bengal Code, and the Acts passed by the Legislature 
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now or heretofore established in British India, as well as from the law 
prescribed for the said Courts and othces by the Regulations and Acts afore¬ 
said ” ; and it is ]?rovided that “ no A«t hereafter passed by the Council of the 
Governor-General for making Laws and Regulations shall be deemed to extend 
to any part of the said territory unless the same be specially named therein.” 
By 3. 5 “ the administration of civil and criminal justice and the superintendence 
of the settlement and realization of tlie public revenue and of all matters 
[77] relating to rent within the said territory, are vested in such officers as the 
said Lieutenant-Governor may for the purpose of tribunals of first instance, or 
of reference and appeal, from time to time appoint and the officers so appoint¬ 
ed are, in the administration of justice, to “ be subject to the direction and 
control of tlic said Lieutenant-Governor, and be guided by such instructions as 
he may from time to time issue.” 

By s. 9 the Lieutenant-Governor is empowered to extend all or any of the 
provisions of this Act to the Gossyah and Jyntoeah Hills. 

By a notification in the Calcutta Gazette of 14th October 1871, the 
Lieutenant-Governor did extend the provisions of this Act to the Gossyah and 
Jynteoah Hills ; and he also directed that the Commissioner of Assam should 
exercise the powers of the High Court in the civil and criminal cases triable in 
the Courts of that district. On the dOth July 1872, rules were issued by the 
Lieutenant-Governor, under ss. 5 and 9 of Act XXII of 1869, for the adminis¬ 
tration of justice and police in tlio Gossyah and Jynteeab Hills, in which no 
allusion is made to the High Court. 

Shortly after tliis, another power, which had boon conferred by Parliament 
upon the Governor-General in Council, was called into action with reference to 
those districts. By proclamation of thofith February 1874 (see Gazette of India 
of 7th February), in exercise of the powers conferred by s. 3 of Statute 17 and 
18 Viet., c. 77, the Govornor-Gonoral in Council took some districts (now form¬ 
ing ‘ Assam ’ and including tlie Gossyah and Jynteoah Hills) under his 
immediate authority and management, which districts were till then under the 
Lieutenant-Governor of Bengal. On tiio same day, by another proclamation, 
the Governor-General in Council constituted Assam a Chief Comraissionership. 

By Act VIII of 1874, after a recital that the Gossyah and Jynteeab Hills 
had been taken under the direct management of the Governor-General in Council 
and had been made part of the Chief Coinmissionorsliip of .\ssarn, all the powers 
thSn vested in tlie Lieutenant-Governor of Bengal were (s. 1) transferred to the 
Governor-General in Council, and tlio r78] Governor-General in Council was 
empowered (s. 2) to delegate to the Chief Commissioner all or any of the said 
powers, or to withdraw the said powers. 

But Act XIV of 1874, in which the Gossyah* and Jyntoeah Hills are 
specially named. Act XXII of 1869 is repealed, and the Local Government is 
empowered (s. 6) to ai)point officers to administer criminal and civil justice 
and to regulate the procedm e of oflicers so appointed, but not so as to restrict the 
operation of any enactment for tho time being in force in any of the said 
districts. And it is also declared (s. 7) that all rules theretofore prescribed for 
the guidance of officers for all or any of the purposes mentioned in s. 6 and 
in force at the time of the passing of this Act shall continue to be in force 
Unless and until otherwise directed.” This Act, however, has not yet come 
into force in those hills, hecauso as yet no notification under s. 3 hae been 
published. 

By notification of the 16th April 1874 (see Gazette of India, April 18th). 
the Governor-General in Council, under s. 6 of Act XXII of 1869, made certain 
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alterations in the rules ^for the Cossyab and Jynteeah Hills published 
under the notification of July 30th, 1872, by tlw Lieutenant-Governor of Bengal, 
and republished the rules. In these rules no mention is nftade of the High 
Court. 

It thus appears that the jurisdiction of the High Court was certainly in 
existence until the passing of Act XXIT of 1869. The question then is, has 
this jurisdiction ceased by reason of that Act, or by reason of anything done by 
any person under that Act ? For the prisoners it is contended (l) that the 
jurisdiction of the High Court as established by Parliament cannot bo wholly 
abolished by any authority in this country whatsoever; (2) that if there be any 
authority which can abolish the jurisdiction of the lligli Court, it is only the 
Governor-General in Council exercising legislative powers at a mooting for the 
purpose of making laws and regulations who can do this; and that in this case 
the assumed abolition was not by tho authority, Imt by tho Lieutenant- 
Governor of ]5engal acting under tlie powers given to him by Act XXII [79] 
of 1869, which powers, it is contended, were not validly conferred. 

With regard to the first question, the jurisdiction of tliis Court in the 
Cossyah and Jynteeah Hills was a jurisdiction vested in tho Ni/.amut Adawlut 
at the time of its abolition, and it thus falls within the 2nd clause of s. 9 of the 
24 & 2.5 Viet., c. 104. It is, therefore, in my opinion, expressly made subject 
by that clause to tho legislative powers of the Governor-General of India in 
Council, or (to use a phrase which is more convenient) to the Legislative 
Council of India. 

I have given fully my reasons for this construction of tho High Courts’ 
Act in In the mittei' of tho Petition of Syed Feda tlossein (1. L. R., 1 Cal., 431), 
to which reasons I still adhere, and in which I understand the other members 
of the Full Bench substantially concur. 

It is necessary, therefore, to consider the second objection taken on behalf 
of the prisoner. This objection is mot by the Crowm in three difi'erent ways:— 
First it is said, that the Act of 1869 does itself actuallv take away the juris¬ 
diction of this Court. Secondly, that even if it does not do so, it evinces a final 
determination of the legislative authority that this jurisdiction sliall be taken 
away, and that it only leaves it to the Lieutenant-Governor to fix tlio exact 
date of the Act coming into operation ; no discretion being vested in him as to 
whether the Act shall come into operation or not. Thirdly, that even if tl»e 
Lieutenant-Governor be vested witli a discretion to determine whether or no the 
jurisdiction of this Court shall be taken away, still there is notliing which 

renders such a delegation of authority illegal. 

• 

The first and S6cond*of the throe propositions put forward on the part of 
the Crown depend upon what is the true construction of Act XXII of 1869. 
The Act is a very peculiar one. It recites that “it is expedient to remove the 
Garo Hills from the jurisdiction of the Civil, Criminal, and Revenue Courts 
and oflBoes established under the General Regulations and Acts, and to provide 
for the administration [80] of justice and the collection of revenue in the said 
territory.” The Act is to be called " The Garo Hills Act, 1869,” and it is 
to come into operation “ on such day as the Lieutenant-Governor of Bengal 
shall by notification in the Calcutta Gazette direct.” Tlien by s. 3, “on and 
after such day,” that is to say, when the Act comes into operation in the Garo 
TTiUft, Act VI of 1835, so far as it relates to the Cossyah Hills, is to be repealed. 
Then as. 4 to 8 deal exclusively with the Garo Hills, and s. 9 gives the power 
already adverted to, to extend all or any of the provisions of the Act to the 
Jynteeah Hills, the Naga Hills, and to such portion of the Cossyah Hills as 
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ior the time being forms part of British India. It is contended that s. 3, which 
relates to the repeal of Act VI of 1835, came into operation, so far as regards 
the Cossyah Hillr, when the Lieutenant-Governor brought the Act into operation 
in the Garo Hills ; that there was no discretion left as to bringing the Act 
into operation in the Garo Hills, and that by the repeal of Act YI of 1835 the 
jurisdiction of this Court, as created by that Act, was destroyed. Assuming, 
for the present, the correctness of the other parts of this argument, still, in my 
opinion, the last proposition is incorrect. When Act XK.II of 1869 was passed, 
the jurisdiction of this Couit in the Cossyah Hills in no wise depended upon 
Act VI of 1836. It depended upon the 24 & 25 Viet., c. 104, s. 9. Act VI of 
1835, in so far as it conferred jurisdiction upon this Court, was wholly obsolete. 
Moreover, as already shown, the jurisdiction of the Nizamut Adawlut 
was, after some discussion, extended to both the Cossyah and Jynteeah 
Hills, and the jurisdiction of the High Court, which is co-extensive, has been 
exercised in both tracts accordingly. But s. 3 of Act XKII of 1869 is expressly 
confined to the Cossyah Hills. The result, therefore, of this construction 
of Act XXII of 1869 would be that, whilst it takes away our jurisdiction in the 
Cossyah Hills, it leaves it in the Jynteeah Hills. This is very improbable. 
Ever since the year 1885 both, these tracts have been under one administration 
forming the district of one Deputy Commissioner. The reason [81J why the 
Legislature was desirous to get rid of the Act of 1835 at all events is not 
perhaps at first sight quite obvious. But it was, I believe, as follows;— 
As to that large portion of the Cossyah Hills which lies within British territory, 
the Act was, as I have said before, obsolete. As to any small portion of the 
Cossyah Hills, if there should be any, which might be considered as not within 
British territory, the Act, though in terms applicable thereto, could not be 
enforced. It was, therefore, an Act which it was proper to repeal so far as the 
Cossyah Hills were concerned, whether our jurisdiction remained or not. I 
am, therefore, clearly of opinion, notwithstanding the reference to the Cossyah 
Hills in s. 3 and the repeal of Act VI of 1835, that the Act of 1869 does not 
itself take away the jurisdiction of the High Court either in the Cossyah or in 
the Jynteeah Hills. 

Nor do I think that the Act, taken as a whole, evinces a final determina* 
tion on the part of the Legislature that the jurisdiction of the High Court shall 
be taken away. I will assume that if it did so, there would be then nothing to 
prbveut the operation of the Act. 1 will assume that the operation of an Act 
complete in all its parts, may be suspended by the Legislature until something 
ig' done by an officer of Government. This might be considered merely as a 
method of promulgation, and not as any delegation of authority at all. It 
would be the same as if the Act had been directed ‘to come into operation on 
its being printed at length in the Calcutta Gazette. If, therefore, this be the 
tme oonstruotion of the Act, I am not prepared, as at present advised, to say 
that it could not operate. As regards the Garo Hills, the Act (always excepting 
8. 8, which presents special difficulties of its own which 1 need not now 
consider) may, I think, bear this construction. But as regards the Cossyah and 
Jynteeah Hills, the Act cannot, I think, be so construed. The frame of the 
Act as to the Garo HiUs and as to the Cossyah and Jynteeah Hills is entirely 
different. .If the Legislature had had the same final intentions as to removing 
the Cossyah and Jynteeah Hills from the jurisdiction of the ordinary Courts 
as it may, I think, notwithstanding s. 2, be considered [82} to have hwi in 
respect of the Garo Hills, the pream}ile of the Act would not have been limited 
to declaring the expediency of removing the Garo Hills only frenn the jtiriadib- 
tion cl those Conrto. It would have declared the expedieney d reoaoving 
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tihe Oossyah and Jynteaah Hills also. It is true that the preamble of an Act 
cannot limit the express words. But here the express words are in accord¬ 
ance with the preamble. The power to bl'ing the Act into operation generally 
is conferred by s. 2. The power to extend the Act to the Cossyah and .Jyn- 
teeah Hills is given quite separately and in different language by s. 9 ; and it is 
not a power to extend the Act simply,but to extend “ all or any ” of the provisions 
of the Act. The Lieutenant-CSovemor might, for example, have applied ss. 6 
and 7 to the Cossyah and Jynteeah Hills, but not a. 4, in which case our 
iurisdiction would have remained a.s before. It cannot, I think, be .said that a 
ix>wer of extension so conferred makes the Lieutenant-flovernor the mere 
ministerial officer who is to promulgate the Act. It vests in the Lieutenant- 
Governor a double discretion : first, whether the Act shall come into 
operation in the Cossyah and Jynteeah Hills at all ; and secondly, if 
so, what portion of it shall there 0 ])erate. I do not mean to say that this is 
all the discretion vested by the Act in the Lieuteuant-Cov'crnor. He may by 
s.H apply or not apply to these territories all or any portion of any law 
applicable to other parts of Bengal. But this portion of the Act is not now 
immediately before us. I am at present only considering s. 9, and what discretion 
that section leaves to the Lieutenant-Governor as to the application to the 
Cossyah and Jynteeah Hills of s. 4. Reading s. 9 by itself, the discretion 
appears to me to be absolute. Reading the whole Act, I can find no words 
which can carry any further inference than this—that th(3 Legislative Council, 
when it determined it to be expedient to remove the Garo Hills from the 
jurisdiction of the ordinary Courts, at the same time contemplated the possibility 
of its being expedient to remove the Cossyah apd .lynteeah Hills from this 
jurisdiction also. But this they left an entirely open question to bo decided by 
the Lieutenant-Governor of Bengal. 

[83] Tt is not of course in any way necessary now to establish that there is 
no legislative discretion left to the Lieutenant-Governor as to the application of 
this Act to the Garo Hills. But it is, I think, desirable to show that the 
discretion (if any) under s. 2, and the discretion under s. 9, are wliolly different 
both in kind and degree. For this purpose we may consider the matter in this 
way. It is just possible to conceive that the Liouteuant-Govonior of Bengal 
might not choose to issue the notification under s. 2, and that the Governor- 
General in Council might not choose to compel him to do so. The Legislature 
would then have been helpless ; the .Act would never have come into o[.)Ofation 
at all; it would hiive wholly miscarried • and the intention of the Legislature 
would have been defeated. But would the intention of the Legislature have 
iieen defeated if the Lieutenaqt-Governor had given tlio notification under s, 2, 
and had not extended s. 4 of the Act to the Cossyah and .lynteeah Hills ? I 
think not. In the one case the Legislature counted on the action of the Lieute¬ 
nant-Governor as a certainty ; in the other case, they loft him to act or not as 
he pleased. Then again, the moment the Act came into o))eration by bho 
issuing of the notification under s. 2, the jurisdiction of the ordinary Courts in 
the Garo Hills was destroyed by the imporati^'^) words (J s. 4. But even when 
the Act had been thus brought into operation there is still not a single imper¬ 
ative word applicable to the Cossyah and Jyuteeah Hills at ail. Bven then it 
is only said that the Lieutenant-Governor “ may from time to time extend” to 
certain districts “ all or any of the provisions of the Act.” What ground is 
there for saying tliat the intention of the Legislature would have been defeated if 
the Lieutenant-Governor had declined to ^xercise any portion of these powers? 

Another way of looking at s. 9 was suggested in the course of the argu¬ 
ment. It was said that s. 9 might be looked at merely as dealing with a 
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question of boundaries; that all the districts mentioned in the Act, the Garo 
Hills, the Cossyah and Jynteeah Hills, and the Naga Hills were conterminous, 
and that in suoh''Wild and barbarous ‘districts as these it would be impossible 
for the Legislature to fix the exact limits of the [84] application of the Act. 
I think this suggestion does not. accord with either the geographical or the 
historical facts. Although the Garo Hills and the Cossyah and Jynteeah Hills 
and the Naga Hills are contiguous, they are three entirely separate districts. 
The Garo Hills belong to the Oommissionership of Coooh Behar, the Cossyah 
and Jynteeah Hills and the Naga Hills to the Commissionership of Assam. 
The boundary between the Garo Hills, the Cossyah and Jynteeah Hills, and the 
Naga Hills is generally well defined. In point of si/e the three districts are 
about equal, the Cossyah and Jynteeah Hills being rather the largest. The 
policy of the Government has always been to keep the Garo Hills out of the 
jurisdiction of the regular Courts, and these Courts have never established their 
jurisdiction in that district. On the other hand, the policy as to the Cossyah 
and Jynteeah Hills was to bring them under the ordinary jurisdiction of the 
Courts; and this jurisdiction was fully established and in action without incon¬ 
venience from 1835 up to 1871. The Garos are said to be wild and barbarous 
tribes, whom the Government in 1869 were still endeavouring to reclaim to the 
habits of civili/ed life. No such assertion, as far as I am aware, could be made 
with regard to the inhabitants of che Cossyah and Jynteeah Hills. The 
district is a peaceable one ; the iniiabitants of it carry on peaceful pursuits. 
There are within it two conshlerable Pluropean stations, one of which is the 
seat of the Local Government of Assam. There are also many Europeans 
living in the Cossyah and .lynteeah Hills, most of them in the service of Govern¬ 
ment, but some are settlei's. The determination, therefore, to exclude the 
ordinary Courts of law from the Gaio Hills would depend upon considerations 
having no application whatever, or at least only a very modified application, to 
the (iossyah and Jynteeah Hills. Moreover, there was a special cause which 
led to the legislation of 1H69 as regards the Garo Hills. There had been a 
decision of this Court, which in effect decided that the Government had been 
wrong in treating certain portions of the Garo Hills as not within the jurisdic¬ 
tion of the ordinary Courts of justice. It was to counteract the result of this 
decision that the Act of 1869 was passed. It was in fact an Act passed to legalize 
the [83] status qm. But the same Act, when introduced into the Cossyah and 
.Jynteeah Hills, instead of continuing a state of things already in existence, 
entirely revolutionized tfie long-established administration of the district. It 
threw back people who had been living for thirty-five years under a regular 
and settled administration according to established laws into a condition 
which every one would acknowledge to be only suitable to a people just emerging 
from barbarism,—that is to say, a condition in which all the powers of Govern¬ 
ment ware centred in the hands of a single individual. This may have been 
necessary. I do not presume to sav that it was not so. But there is nothing 
in the frame of the Act of 1869, or the circumstances of the case, which would 
lead me to suppose that simply because this was done in the Garo Hills it was 
necessarily intended to be done in the Cossyah and Jynteeah Hills also. 

. I think, therefore, that the Legislature did not decide by Act XXII of 
1869 that in the Cossyah and Jynteeah Hills the jurisdiction of the ordinary 
Courts should be excluded ; that it did not express any opinion whatsoever upon 
that question, but that it left the decision of it to the absolute and uncontrolled 
discretion of the Lieutenant-Governor, 

4p 

This being the view that I take of Act XXII of 1869, it becomes necessary 
to consider whether it fails within the legislative powers of the Governor-General 
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ot India in Council to delegate to the Lieutenant-CJovernor of Bengal 
the power of determining whether or no a particular district of British India 
shall remain subject to the jurisdiction of the High Court. «. 

Now in order to asoertain^hia we must go back to that which is the root 
of the whole matter, the 24 and 25 Viet., c. 104, s. 9, which (as we are all 
agreed) alone makes the High Court subject to any legislative control in this 
country; and the question comes to this. When Parliament made the High 
Court subject to this legislative control, did it thert*by intend to enable the 
Indian Legislative Council to transfer that control to another person, or did 
Parliament intend that that control should he exercised by the Legislative 
Council of India itself? 

The argument that such a transfer of authority may take place has been 
put by at least one of the learned counsel who [86} argued this case fof the 
Crown on very high grounds. It is said that the legislative powers of the 
Governor-General of India in Council mentioned in s. 9 of the 24 & 25 Viet., 
c. l04, are those legislative powers which arc conferred by the Councils’ Act 
(24 & 25 Viet., c. 67): that except as regards the seven heads specifically 
mentioned in s. 22 of the latter Act, the Indian Legislature has a power co-equal 
with that of Parliament; that there is no restriction as to the mode of legisla¬ 
tion ; that the power of the Indian Legislature to delegate its authority is no 
more to be questioned than the power of Parliament to do the same ; and that 
every possible and imaginable power of Parliament not specially excepted in 
the Councils’ Act is conferred. Stress was also laid on s. 45 of 3 and 4 of 
Will. IV, s. 85, which provides that laws made l)y the Indian Legislature shall 
have the same force as an Act of Parliament. 

This question although not, as I shall hereafter show, devoid of authority, 
has never been discussed at length, as far as I am aware, by any English 
Judges. The task of laying down the principles upon which such a high and 
important question is to be determined is an extremely diflicult one, and I 
approach it with the greatest diffidence. But it is, nevertheless, one which in 
the present case 1 am bound to attempt. 

Before proceeding to consider tlie general question, I will consider an 
argument which was addressed to us, in'ordor to show tiiat tlie Courts of law 
have no jurisdiction to enter upon a consideration of this quostion at all.* It 
was said that, it there be any limits to the legislative powers of the Governor- 
General in Council, they are political limits, and not legal ones, and that the 
question I am about to consider is a political one upon wliicli Courts of law arc 
not empowered to enter.* All doubt upon this part of the case may, I think, bo 
cleared up by a consideration of the difference between a sovereign or supreme 
and a subordinate or restricted Legislature. No one would contend that the 
Indian Legislature is itself sovereign. It exercises sovereign powers, but by 
delegation only, and is subordinate to Parliament. This is made clear by the 
3 and 4 Will. IV, o. 85, s. 51, which is applicable to the present Legislative 
Council (see 24 and 25 Viet., o. 67, s. 2), and which reserves to Parlia- [873 
ment the full power still to legislate for India, and to “ control, supervise, and* 
prevent all proceedings and Acts whatsoever of tlio Governor-Goneral in 
Council.” And it is well known that Parliament does exercise a control as 
regards the affairs of India which it does not exercise in any other dejjendenoy 
of the British Crown. The Indian budget is annually laid before Parliament. 
Indian questions are frequently there debated on ; and inquiries are constantly 
being there made by committees and otherwise into the conduct of affairs by 
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the Government of this country. Now, the reasons why Courts of law cannot 
examine the validity of Acts passed by a sovereign or supreme Legislature, have 
no application whatsoever to the Actsof a subordinate or restricted Legislature. 
Of course, within its competency, the Acts of a subordinate or restricted 
Legislature are, to use the expression of Chancellor Kent, '* as absolute 
and uncontrollable as laws flowing from the sovereign power,” (Kent’s 
Com., 448, Vol. 1, 11th ed., p. 485), and I may remark in passing 
that this explains how it is that the Acts of the Indiau^Legislature, if 
duly authorised, come to be equivalent to Acts of Parliament. But the 
question wiiether the Act is or is not within the competency of the 
Legislature must, as the same learned author points out, of necessity fall 
within the province of Courts of law to determine. The same principle was 
laid down by the Supreme Court of the United States in a case quoted by 
Chancellor Kent at page 453 (Kent’s Com,, Vol. I, 11th ed., p. 490). There 
the Chief Justice points out that the powers of the Legislature are in America 
(as they are in India) defined and limited by a written constitution, “ hut,” he 
proceeds to say, “ to what purpose is that limitation, if those limits may at any 
time bo pa8se<l? The distinction between a Government with limited aud un¬ 
limited ])owcrs is abolished if those limits do not confine the persons on whom 
they are imposed, aud if Acts prohibited and Acts allowed are of equal obligation 

.The theory of every Government with a 

written constitution forming the fundamental and paramount law of the nation 
must he that an Act of the Legislature I'opugnant to the constitution is void, 
[88] If void, it cannot bind the Courts, and oblige them to give it efl'oct; for 
thi.s would be to overthrow in fact what was established in theory, and to make 

that operative in law which was not law. .'If the constitution 

be superior to an Act of the Legislature, the Courts must decide between these 
conflicting rules ; and how can they close their eyes on the constitution and 
see only the law.” In order properly to understand those observations and to 
apply them to the present case, it must be borne in mind that the words 
‘ constitution ’ and ‘ constitutional ’ as hero used do not mean precisely the same 
thing as with us, and the distinction is most imi>ortant, as upon its due 
observance depend the exact limits of the competency of Courts of law to 
enquire into the validity of the Act of a subordinate Legislature. The Parlia¬ 
ment of England, although absolutely sovereign and supreme, is restricted by 
limits which are called constitutional,'and we speak of certain principles of the 
English constitution as being inviolable. But Parliament being in the eye 
of the law absolute, can do that which a subordinate Legislature cannot do. It 
can, in the eye of the law, by its own ordinary proceedings, alter the constitu¬ 
tion. The proceedings, therefore, of Parliament can never be questioned upon 
constitutional grounds hy Courts of law. The constitational restriction has, cx 
hypothp.Hi, been fUready cut away by paramount authority before the question 
arises. But not so where there is a written constitution issuing from an 
authority superior to that of the Legislature whose functions it defines. There 
the constitutional restrictions always operate until the suiierior authority has 
removed them, and the Courts of law are bound to give effect to them. 
Moreover—which is most important, as showing that the question to be decided 
•is, in the strict sense of the w'ord, a legal aud not a political one-i-the restric¬ 
tions here, as in America, exif*t in a written form, so that the only question 
the Court has to determine is the ordinary one—what was the intention of the 
sovereign power when it created the subordinate Legislature ? 1 desire it to be 
fully and clearly understood that 1 treat this as an ordinary question of. 
oonstmdrion of an Act or Acts of Parliament, and I do not intend to enter into 
any poiitioal considerations whatsoever. 
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C89J I also desire to say that I in no way countenance the doctrine which 
has been put forward by some eminent authorities, but whicli I believe to be 
now exploded, that Courts of law can question tlie validil^' of Acts of the 
Legislature upon general considerations of religion, morality, natural justice, the 
so-called social contract, or other similar gi-ounds. I have repudiated this 
doctrine already in the case of the Queen v. Ameer Khan (6 B. L. B. 482), and 
I do so again. Where an Act has once been passed by a Legislature which is 
supreme, 1 condder it to bo absolutely binding upon Courts of law. Where it 
is passed by a Legislature the powers of which are liinitod, it is not the less 
binding, provided it be not in excess of the powers conferred upon the limited 
Legislature. I may seem to some pei’sons to bo hertj repeating mere truisms, 
but I know by experience how much one is liable to bo misunderstood when 
speaking upon such subjects as these. 

Being, therefore, of opinion that it is not only within our ])owor, but th*at it ^ 
isour duty to say whether the authority given to tho Lieutenant-Covornor to take 
away the jurisdiction of this Court was validly cotiforred, I jirocood to consider 
tho general and important question, whetlier tho Councils’ Act enables the 
Legislative Council of India to transfer to others tho powers which Parliament 
has conferred upon itself. 

Now', W'hat is the broad principle generally applicable to all cases where 
an authority is given to one person to do acts on behalf of anollier, which 
authority involves personal trust and confidence in the agent, and is to be exer¬ 
cised by him in a particular manner ? It will, I think, be admitted that the 
agent is bound himself to perform tho acts for which he is authorized accord¬ 
ing to the manner indicated ; and that he cannot transfer to others the confi¬ 
dence reposed in himself. No doubt, this principle has boon generally laid 
dow’n with reference to dealings between private individuals, hut it appears to 
me to bo equally applicable to tho case of public functionaries. Parliament 
has said that the Governor-General of India, together with certain other 
specified persons whose qualifications are [90] mentioned, may make, at moot¬ 
ings duly constituted, laws for the people of India. To that extent it has 
delegated its own sovereign authority to Indian Legislature. But, undoubt¬ 
edly, this delegation of authority was made in view of tho special qualifi¬ 
cations of the persons in wlioin this ix)wer is reposed, and of the safeguards 
which arise from t!io publicity and deliberation of tlie proceedings ol* a 
legislative body which can only transact business at mootings duly convened 
and constituted. Did Parlisunont intend to ho itself tlie sole judge of 
what persons wore thus qualified, and what safeguards wore necessary 
for that purpose ; or did intend to leave to the Legislature here tho power 
to substitute any jiorsoiis whom they might consider sufficiently well qualified 
and any safeguards which they might consider sufficiently efiectual ? That is 
the question we have to decide. 

The only ground upon which, as it appears to me, it can be maintained 
that the Indian fjegislative Council may transfer to others the powers entrusted 
to itself is the broad and general ground upon which it was placed by the • 
learned Standing Counsel, Mr. Kennedy, who argued with great force and/ability 
that the power to do this is involved in the power to make laws. It was 
pointed out that there is a difference between a general power to make laws 
and a particular power, for example, to grant a lease or to execute a deed. If I 
give a man a power to execute a deed, and he transfers that power to some one 
else, he has done something clearly not authorized by the power which was 
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restricted to the single apt of executing a deed. But where Parliament has 
conferred upon a Legislature the general power to make laws, the only question 
can be, is the ^disputed Act a law*? If it is, then it is valid, unless it falls 
within some prohibition. I think that this argument is sound, and that it 
must be met if the validity of Act XXII of 1869 is denied. 

Now, first, as to this Act being a law, I am clearly of opinion that it is 
not a law in the proper sense of the word. I am at present gniy speaking of 
the Act so far as the Cossyah and Jynteeah Hills are concerned. As to those 
hills, in the view that I take of it, tiiis Act commands no one to do or to forbear 
[91] from doing anything. It is simply a signification that a particular person 
may in those hills either do or not do certain things as he likes. That it is not 
a law in the ordinary acceptance of the word : 1 will not take the definition 

of ‘ law ’ as given by so accurate and precise a writer as Austin, since it may 
perhaps be objected that his views cannot be applied to British Acts of Parlia¬ 
ment. But no one will make tiiis objection as regards Blackstone, and 
how do we find that Blackstone defines a law ? He says, a law “ is that rule 
of action which is proscribed by some superior and which the inferior is bound 
to obey ” (Vol. I, p. 38). Tried by this test Act XXII of 1869 is not a law. 
I need not here advert to the distinction between substantive and adjective 
law, the ultimate object of both being the same ; nor do I say that amongst 
the multitudinous varieties of meaning which have been attributed to the 
term ‘ law,’ a mere permissi in to legislate could never be called a law. Any 
authoritative expression of intention might, by some persons under some cir¬ 
cumstances, bo called a law. But when a Legislative Council was constituted 
in India distinct from the Executive Council with power to make laws at 
meetings held for the purpose, I think it was clearly intended to restrict the 
Legislative Council to the exercise of functions which are properly legislative, — 
that is, to the making of laws which (to use Blackstone's expression) are rules 
of action prosoibed by a suiierior to an inferior, or of laws made in further¬ 
ance of these rules. The English Parliament is not so restricted. It is not 
only a legislative but a paramount sovereign body, and many of its Acts are 
not laws according to Blackstone’s definition, though as being authoritative 
expressions of intention they might be sometimes so called. The Indian 
Legislative Council cannot, in my opinion, do all that Parliament can do, even 
where there is no express prohibition. Tlie powers concentrated in .l^arliament 
ajcfi in India divided between the Executive and the Legislative Councils. The 
Executive Council alone has the superintendence, direction, and control of 
the wliole civil and military government of the territories and revenue of 
India (3 & 4 Will, IV, c. 85, s. 39). The [92]. Legislative Council has the 
power of making laws only. In England also no doubt, as in India, the execu¬ 
tive functions of Government are generally exercised by a body distinct from 
Parliament, by what (in a special sense) is called the “ Government ” ; but there 
is no legal impediment to Parliament taking upon itself executive functions, 
and the executive authorities arc all responsible to Parliament for the way 
in which they exercise their executive powers. Indeed, to some extent. Par¬ 
liament does exercise purely executive functions, as, for example, when it fixes 
the amount of the naval and military forces, or appropriates the public 
revenues,- The difference in India is this. That the Executive Council and the 
Legislative Council are two co-ordinato and independent bodies, each having 
its own separate functions with which the other cannot legally interfere. For 
these reasons, I think that the Legislative Council, wlien it merely grants 
permission to another person to legislate, does not make a law within the 
meaning of the Act from which it deri ves its authority. 

i' 
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I have discussed this question with reference only to the word 'laws.' The 
Act of Parliament uses the expression “ laws and regulations.” No reliance 
was placed in the argument on the use of the additional word, and I think 
myself that it is merely redundant. 

But I quite admit that, in order fuUy to appreciate the powers of the Indian 
Legislature, we must not fasten our attention solely upon tlie meaning of a 
single word. We must look to the whole Act, and gather from it what were 
the intentions of Parliament in this respect. Indeed, we must look further. 
In order properly to understand the frame and intention of the Conncils’ Act 
we must consider the whple action of Parliament with regard to legislation in 
India from the year 1833 down to the present time. In the year 1833, by the 3rd 
& 4th Will. IV, c. 85, s. 43, the Governor-General in Council was empowered 
to make laws and regulations. Under this \ct there was hut one authority 
in India, “ the Governor-General of India in Council.” There was not as 
now a separate Council for making laws and regulations. But by s. 48 all 
laws and regulations were to be made at some meeting of the Conn- [93]oil 
at which the Governor-General and at least three of the ordinarymem- 
bers of Council were assembled; and at which aUino tlie legal member of 
Council (as he was called) was entitled to vote. By s. YO, tho Governor- 
General in Council was expressly permitted to authorize the Governor-GeJieral 
alone to exercise all the powers which might be exercised by tho Governor- 
General in Council, except the power of making laws and regulations. 

From this time nothing occurred, as far as I am aware, to affect tho 
constitution of the legislative authority in India, until the year 1853, when by 
the 16th and 17th Viet., c. 95, the constitution of the Legislative Council was 
entirely altered by the addition of members who did not belong to the Executive 
Council. A distinction between the legislative and executive functions of 
Government is observable in the Act of William tho Fourth, but this Act 
puts tho distinction upon much clearer ground. It puts those functions into 
the hands of two separate bodies. Owing to tho power which the Executive 
Government has over the appointment of members, and for other reasons, its 
influence in the Legislative Council is still supreme. But the change in tho 
constitution of the Legislative Council introduced by this .let is, nevertheless, 
of importance as emphasizing tho distinction hetw'eon legislative and executive 
functions. There is also no doubt that henceforth a conflict of opinion between 
the Executive and Legislative Council was, theoretically at any rate, no lonsor 
impossible. 

In the next year. Parliament, by tho 17th and 18th Viet., c. 77, granted 
to the Executive Council power to take any district under its own immediate 
authority, and to give all necessary directions respecting tlie administration 
of such districts or otherwise to provide for tho administration thereof: provid¬ 
ed always that no law or regulation should bo altered except by laws 
made by the Legislative Council. This power to issue orders and directions 
is, no doubt, to some extent a legislative power, and the Act shows 
how very cautiously provision was made by Parliament for a change in the. 
legislative machinery in India. It is to be observed also that this very ^ 
limited power is conferred not upon the Legislative Council but upon the 
m Executive—a peculiarity which, as we shall see, is preserved through all 
the Acts of Parliament relating to this subject. 

The next Act is the Councils’ Act, That Act re-confers the general power 
of making laws and regulations for the whole of India upon a Legislative 
Council somewhat differently constituted from what it had been previously, 
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but still one quite distinct from the Executive Council. The Act provides how 
the members of the fjegislative Council are to be appointed ; how they are to 
resign their offices; and, for the validity of acts, notwithstanding certain 
defects in the constitution of the Council, it declares that the power of making 
laws shall he exercised by the Council only at meetings duly constituted in the 
manner directed by the Act; it provides^how meetings of the Council are to be 
convened and adjourned, and how rules for the conduct of business are to be 
made, and one important rule for the conduct of business is, by s. 19, laid down 
by Parliarnont itself. It is also remarkable that the Indian Legislature does 
not exercise absolute control over the rules for the conduct of its own 
business, nor any control over its own adjournments ; tbe first is partly, 
and the second entirely, under the control of tlie Executive Government. The 
Act also confers a somewhat more restricted, but still, as far as it goes, general, 
legislative authority upon Local Councils in Madras and Bombay. Then, deal¬ 
ing with the subject of a change in the legislative machinery, the Act empowers 
the Governor-General in Council, that is the Executive Council, by proclama¬ 
tion to establish local Legislative Councils in other parts of India, each of which 
would possess, in regard to its own particular district, a general power to make 
laws similar to that possessed by the Local Councils established by the Act. 
Thus we find provision in the .4ct for the estalfiishment and constitution 
of, and the conduct of business by, tliree Legislative Councils. We also 
find power to create new Local Councils given to tlie Executive ; and it is also 
provided how these Local Councils are to be constituted and how they are 
to oonduct their business. As to any other changes in the legislative machinery 
the Act is wholly silent. 

The next Act is the 33 Viet., c. 3, expressly passed to make better pro¬ 
vision for ordinary laws in certain parts of India. C9i] It was found, no 
doubt, that the machinery of even a local Logislature was too cumbrous for 
certain outlying districts, and this Act, accordingly, enables the Executive 
Government, under certain special restrictions, to make regulations (the word 
' laws ' is not used) in a particular manner without any resort to the Legislative 
Council. But tliis can only be done in those parts of India as to which the 
Secretary of State in Council .shall declare the provisions of the Act applicable. 
In short, the .Act provides a very special and guarded method of doing that 
which it is now said that the Indian Legislature may do without limit or 
restriction. 

We see, therefore, that these Acts of Parliament nowhere confer any 
express power uj)on the Indian Legislature to change the machinery of 
legislation in India, but they do confer that power subject to important 
restrictions upon the Executive Government. Now Parliament, in conferring 
this power upon the Executive Government, necessarily proceeded upon 
one of two views. Either it considered that the Indian Legislature had 
power to change the machinery of legislation in India, or it considered that it bad 
no such power. In other words. Parliament, when these Acts were passed, 
either considered that it was making the sole and only provisions which 
Existed for changing the legislative machinery in India, or it considered that it 
was conferring powers wliich need only be resorted to when the'Executive 
Government could not obtain the powers which it required from the Legislative 
Council. 1 have come to the conclusion upon reading these Acts of Parliament, 
that Parliament considered itself to be making the only provisions which 
existed fear changing the machinery of legislation otherwise than by an Act 
passed by itself. In the first place, whatever theoretical difficulty chigbt be 
imagined as arising out of a oonfloit between the Executive and Legislative 
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OoanoiU, I do not think«that any one ever seriously contemplated that 
any such difficulty could occur. The existence of the Legislative Council 
secures publicity and deliberation in. regard to the ieg<jilative action of 
Government. But the actual power of Government still remains for all 
practical purposes with the executive. I do not think, for example, that 
Parliament passed such an Act as ther 33 Viet., c. 3, [»«] merely in view 
of such a contingency as a conflict between the Executive and Legislative 
Councils. In the next place, though it is not impossible, I think it 
unlikely, that powers to make fundamental changes in the constitution 
would have been placed by Parliament simultaneously in the hands of two 
co-ordinate and independent bodies. In case of these two bodies working 
harmoniously, such a double power would be useless. In case of their 
working inharmoniously, such a double power would, as it seems to me, be 
objectionable. The very fact, therefore, that Parliament bestowed this power 
on the Executive Government of India seems to me to show that it did not 
already exist in the Legislature. But after all, what is most important, I 
cannot reconcile the language of these Acts of Parliament with the existence 
of the power now claimed for the Legislative Council of India. We must 
consider what the nature of the claim really is. It is nothing less than this, 
that the constitution of India as created by Parliament in these Statutes 
is a merely provisional one ; that all the directions as to the mode of 
exercising legislative authority are only to remain in force and effect so long 
as the Legislature may choose that they should do so. That the separation 
which these Statutes make between the exercise of legislative and executive 
functions may be nullified,and all the powers now held by tlie Legislature may 
he retransferred to any executive officer it may select, whenever it pleases to 
do so. The Legislature may, indeed, still continue to exist, but it may abrogate 
all its functions by transferring them to some one else. T do not so read these 
Acts of Parliament. 1 think that Parliament intended the provisions which 
it made for the exercise of legislative ])ower in India to be permanent until 
altered by itself, and that it did not intend to give the Indian Legislature power 
to repeal them. It may he that there is not much in India to which the term 
‘ constitution ’ can be properly applied. But there is something. The laws 
must now be made publicly and with deliberation. I do not think this provi¬ 
sion either worthless or unimportant, and its worth and importance is greatly 
increased by the fact that it is the only protection which exists in this country 
against hasty and arbitrary legislation. The Counsel for the Crown argue 
t97J that this protection may be swept away by the Indian Legislature, and its 
powers of legislation placed in the hands of a single individual. I do not 
think so, I think this protection W’as provided hy Parliament for the people 
of India, and that it is only under the express authority of Parliament itself 
that they can be deprived of it. 

Moreover, if we consider at one view the Acts of Parliament w'hioh have 
been passed during the last forty years, we cannot help seeing that theie has 
been a considerable conflict of principles in dealing with Indian legislation. 
At one time there was an attempt to place the legislative authority for the* 
whole of India in a single council- This authority has Iwen in part decentral- -* 
Ixed fay the establishment of local councils ; and from time to time, in respect 
of certain districts, the legislative authority, after having been once separated 
from the executive, has been, under the express authority of Parliament, again 
confounded with it, and all powers without distinction have been again placed 
in the hands of the Executive Government, where they originally resided, 

I bkieve that there is ■ no doubt what the origin of this confliot and of 
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these changes was. Whilst it was considered desirable to secure for the people 
of India that the functions of legislation should be separated from the other 
functions of Government and should performed with publicity and delibera¬ 
tion, it was found impossible that this should be done by a single council, or 
even, entirely so, by a general council with the assistance of several local 
councils. Parliament has, therefore, from time to time relieved these bodies 
from the pressure of an extreme difficulty. We even know that to avoid the 
slow and tedious method of regular legislation the executive authorities did, in 
former times, assume the power to legislate otherwise than in the regular 
manner for certain districts of India. This was done to a large extent in the 
non-regulation provinces. But in the whole course of the controversy which 
has thus arisen, and the pi'essure thus felt, I have never seen the claim 
distinctly put forward, that the right to change the legislative machinery in 
India was included within the general power to make laws, and was one which 
Parliament had entrusted to the discretion of Indian legislative councils. 
C983 As far as I arn aware, this easy and simple solution of the difficulty, 
namely, that these bodies have the general power to transfer their legislative 
authority to others has never been before asserted ; and no direct attempt to 
change the machinery of legislation in India by any Indian legislative council 
has ever yet been made. 

Upon the wliole, therefore, it seems to me that the fair and reasonable con¬ 
clusion is this,—that Parliament has provided for the exercise of the legislative 
authority of India by certain councils at meetings duly constituted ; further 
that, if any change in the legislative machinery is necessary. Parliament has 
provided how and by whom that change is to be made; that the power to make 
this change is vested by Parliament in the Executive Government alone, no 
such power l>eing vest^ in any of the legislative councils. These arrange¬ 
ments for the exercise of legislative authority and for the changes in legisla¬ 
tive machinety depend upon five Acts of Parliament: the 8 & 4 Will. IV, 
c. 85 ; the 16 & 17 Viet., c. 95 ; the 17 & 18 Viot., c. 77 ; the 24 k 25 Viet., 
c. 67 ; and the 33 Viet., c. 3. The Indian Legislature is expressly forbidden to 
make any law which shall repeal or in any away affect the provisions of any 
one of these five Acts. Four of these Acts are expressly named in the 
prohibitions,—one in the first head of prohibition and three in the second. The 
remaining one is included in the general prohibition contained in the sixth 
he^. In the view that I take, the Indian Legislature cannot change the legisla¬ 
tive machinery in India without affecting the provisions of these Acts of 
Parliament which created that machinery, and if it does in any away affect 

them, then, ex consensu omnium, its Acts are void. 

« 

On both grounds, therefore, both because Act XXII of 1869 is, as regards 
the Cossyah and Jynteeah Hills, not a law, and because if it is a law it is one 
which the Legislative Council of India is expressly prohibited from making, I 
should hold that it is so far void. 

1 have dealt with this case upon the broad grounds upon which 
Mr. Kennedy put it. He boldly claimed for the Indian Legislative Council of 
India the power to transfer its Iegisla-[993tive functions to the Lieuteuant- 
Govfflrnor of Bengal. Indeed, as 1 understood him, the only restriction he 
would admit was that the Legislative Council could not destroy its own power 
to l^islate, though I see no reason why he should stop there. The Advocate- 
General did not, I think, go quite so far. But in my opinion there is no 
narrower question which can be substituted for the broad and general question 
which the l«arned Counsel put and which I have considered. There are no 
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words in the Acts of Parliament upon which legislative authority could be 
made transferable in one class of oases and noc in others. Of course, I do not 
for a moment suggest that every time discretion is entrusted ^ others there is a 
transfer of legislative authority. Every Act of the Legislature abounds with 
examples of discretion which is entrusted to the judicial and executive officers 
of Government, the legality of which no one would think of questioning. And 
there may be particular cases in which it would be a matter of considerable 
difficulty to say whether or no the discretion conferred was of the legislative 
kind. When the difficulty arises we must deal with it. But in the present 
case we have not to cope with this difficulty. By the express words of 24 & 
25 Viet., c 104, s. 9i it is only by legislation that the jurisdiction of this Court 
can be taken away. Whoever, therefore, takes away tho jurisdiction of this 
Court must exercise legislative authority for the purpose. I have stated my 
reasons in an earlier part of this judgment for holding that it was wholly by 
the Lieutenant-Governor, and not in any sense or to any extent by the Indian 
Legislative Council, that the jurisdiction of the High Court was assumed to be 
taken away. The broad and general question seems to me, therefore, .loces- 
sarily to arise—can the Legislature confer upon the Lieutenant-Governor this 
legislative power ? 

I now come to a decision which, as it appears to mo, strongly fortifies the 
conclusion I have come to as to the powers of the Indian Legislature. Indeed, 
it is a decision which I rely upon far more than my own reasoning, and which 
wo must overrule if we are to adopt the construction of the Councils’ Act con¬ 
tended for by the Crown. In the year 1850 a suit was brought in the late 
Supreme Court against a servant of the Commissioners [100] for the Improve¬ 
ment of the Town of Calcutta for the illegal seizure of a buggy. Tho defendant 
justified the seizure under Act XVI of 1847, and certain rules which tho 
Commissioners had made under that Act, alleging that tho plaintiil' had not 
paid the carriage tax assessed upon him by the Commissioners. *The plaintiff 
demurred to the plea, raising a question as to the legality of these rules. The 
first judgment was delivered by the Chief Justice Sir Lawkence Peel as tho 
judgment of himself and Sir James Ci^LVILE. On that occasion the Court 
intimated a strong opinion that, if these rules varied the law, they were void 
notwithstanding that they were made under the express authority of an Act of 
the Legislature. When, after an amendment of tho pleadings, the same question 
again arose. Sir Lawkence Peel gave the joint judgment of himself. Sir Ja&w^;s 
COLVILE, and Sir ARTHUR BULLER. T have referred to the Registrar’s book and 
this shows (which the report in Taylor and Bell does not) how the Court was 
constituted on the two oeqaaions on which tho case was before it. The 
important passage is the first paragraph in the second judgment, and is to bo 
found at page 479 of the B>eport in Taylor and Bell. The learned Judges, 
though they express great doubts whether the rules in that particular case 
were legal and binding, do not finally decide that point. But they do 
clearly and unmistakeably lay down as a general principle of law applicable 
to India that any substantial delegation of legislative authority by the 
Legislature of this country is void. The actual order made was a second 
permission to the defendant to amend his plea upon payment of costs. The > 
second amendment was made, but 1 cannot find that the case went any further, 
and probably it was compromised. The Act itself was shortly afterwards 
repealed. 

The case was very fully argued on two occasions, the defendant being 
represented by the Advocate-General and the Standing Counsel, and it is in 
all respects an authority which seems entitled to the very greatest weight. 
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1 am also disposed to think that if the American reports were available to 
us, we should find some authority there on this part of the case. There are 
several deoisionS'bf the American Cohrts referred to in a note to Kent’s Com¬ 
mentaries, page 504. Cf3f3 One cannot be quite sure without Bseing the report 
in extenso bow far these decisions'.go, but they seem to me to support the view 
that Act XXll of 1869 is, as regards the Cossyah and Jynteeah Hills, not a law. 

It was asked in the course of the argument what was to be done in the case 
of emergency, and whether the Legislature might not do that which was neces¬ 
sary to meet an emergency ? And assuming the answer to this question to be 
that the Legislature might do what was necessary, it was then argued that the 
Court could not enquire whether the emergency existed or not, for of this the 
Legislature was the sole judge. In fact, whilst asking us to dismiss all political 
considerations, the learned Counsel ask us to decide this case on the ground of 
political necessity. But we have nothing to do with any such question at all. 
Upon an emergency in which danger to life and property is involved, the law as 
it stands, and without any alteration, gives increased and exceptional powers to 
the executive. In extreme cases the executive may suspend the operation of all 
laws. But I am not aware that such emergencies in any way affect the powers 
of the Legislature ; certainly not unless the Legislature were actually overawed. 

Lastly, it was said that whether the Indian fjegislative Council can or 
cannot lawfully delegate the power to make laws, it had done so for a long 
series of years, and a long list of Acts passed between 1845 and 1868 has been 
handed in to us, all of which, it is said, must be treated as instances of dele¬ 
gation of legislative authority, if Act XXII of 1869 be so treated. It was 
then argued that Parliament must have known what the Legislature of this 
country had been doing, and, had it not approved what was done, would have 
used language which would have placed the illegality of these proceedings 
beyond all possible doubt. I have some difficulty in dealing with an 
argument based uix>n an assumption of fact in a matter of this kind. 1 
imagine that Parliament, when legislating for India, is dependent mainly upon 
such information as may be imparts to it by the Secretary of State, or by 
individual memliers who have a special acquaintance with this country. The 
position is, in fact, substantially the same in this as in all other coses where 
Cf03] the subject of legislation is not one of every-day experience. If the infor¬ 
mation thus obtained were not found to be sufficient, special inquiries would 
thdn be directed. Whether in the particular case under consideration Parlia¬ 
ment did really arrive at a knowledge of the particular provisions in these Acts 
which are now relied on, I am at a loss how to determine. I cannot, however, 
think that we need entei- upon this inquiry. For even if we presume knowledge, 
still to infer ratification from silence would lead to cotlsequences which seem to 
me inadmissible. Upon one particular point Parliament expressly refers to the 
piractice here, and no doubt, therefore, was so far acquainted with it. In s. 25 
of the Councils’ Act it is recited that doubts have arisen as to the power to make 
laws for the non-regulation provinces, otherwise than at regular meetings of 
the Legislative Council in conformity with the 3 A 4 Wm. IV, o. 85. The 
section then goes on to give validity to laws that had not been so made. But it 
* has never been contended that this recital and this ratification have legalised! 
the jrtwious practice. On the contrary, the accepted view has. I balieve, 
i^ays been that the previous practice was put an end to by this very Aet. 
Speaki]^ of this very practice in a minute recorded in 1868, Sir HbSBY Mainb 
says—"this Witemi of which the legality had long been doubted, wag. decayed 
by the IndUuu Oowcils' Act. No legislative authority now exists in India 

which is derived from this Statute.” But if the argument of taeit 
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recognition which 1 am now considering be correct, how is it possible to escape 
the conclusion that ail the vague powers, half legislative, half executive, 
previously exercised in the Non-fiegulation Provinces are vftlid and subsisting 
powers 7 The argument seems here to stand on its strongest ground. 

Nor do the Acts contained in the list which was handed in appear to me to 
afford (as was asserted) so many clear and undisputed instances of a transfer of 
legislative authority. I must guard mySelf against being drawn into a final ex¬ 
pression of opinion as to the construction of Acts which are not pro]3erly before 
us. I must also observe that the argument only extends to Acts passed pi'ior to 
the Councils ’ Act. It is not, and could not be, contended that the Indian 
CIOS] Legislature can have increased its own powers by any recent usurpation. 
This gets rid of the two Acts most relied on,—namely Act XXIfl of 1861, 
s. 39, and Act XXV of 1861, s. 445.* Neither of these Acts had been passed 
when the Councils’ Act received the Royal assent, though, jirohably, they were 
passed before the Councils’ Act came into operation. I may also observe that 
these sections only confer powers on the Executive Government to extend the 
Acts to Non-Regulation Provinces. But we know that as to those districts 
certain exceptional notions were at that time held W'hicli are now exploded. As 
to those Acts which were passed prior to the Councils’ Act becoming law, Act 
VIII of 1859, 8.385, t and Act XIV of 1859, s. 24, f also relate only to Non-Regu¬ 
lation Provinces. Act VII of 1845 only empowers the Local Government to 
make rules respecting the levying of water rates and so forth for canals which 
have been constructed at the expense of Government. Act XXXV of 1850 
and Act XXXVI of 1857 give to the Local Government powers which are not 
legislative, but may be judicial. Act XVIII of J853 seems to rne merely to 
give power to fix the limits of cantonments. Act XVII of 1854 reserves to the 
Governor-General in Counoil powers which he would have liad without this 
reservation. Act XXII of 1855, Act XX of 1856, Act XXIV of 1859, and Act 

* [Sec. 445;—Thii, act shall come into operation in tlie Presidencies of Bengal, Madras, 

' and Bombay on the first day of January 18G‘2, but shall not 

Coninienooment and take effect in any part of the Territorios m British India not 
operation of Aot. subject to the (renoral Bogiilations of Bengal, Madras, or 

Bombay, until the same shall be extended thereto by the 
(rovcrnor-tTeueral of India in Council, or by the Local (Vovornnieiit to which such Territory is 
subm-dinate, and until such extension shall have been notified in the (Tasetto.] 

f (Sec. uBd :—This Act shall not take effect in any part of the tcrritoriosnot subject to the 
general regulations of Bengal, Madras and Bombay, until^the 
Act not to take cficct iii same shall be extended thereto by the Govornor-ftcncrai of 
places not subject to the India in Council or by the Local (iovonimcut to which such torri- 
goneral regulations until tory is subordinate, and notified in the " Gasetto ” 
extended thereto. (Supplemuiitod by Act XXlll, 1801, s. 39 and by Act IX, 

J863, s. 1.)] 

i [Soc. 24 :—This Act shall take effect throughout the Presidencies of Bengal,Madras, and 
Bombay, including the Presidency Towns and the Straits’ Sottle- 
Oporation of Act. ment ; but shall not take effect in any Non-regulation Province 

or place until the same shall be extended thereto by public 
Notification by the Governor-General in Council or by the Local Goverrunent to which such 

Province or place is subordinate. Whenever this Act shall be 
Trial of pending suits, Ac., extended to any Non-regulation Province or place by the Govor¬ 
in any Non-regulation Pro- nor-Qoneral in Council, or by the Local Government to which 
vinee or place to which the such Province or place is subordinate, all suits which within ** 
Aot is extended. such Province or place shall be ponding at the date of such notifi¬ 

cation or shall be instituted within the period of two years from 
the date thereof, shall be tried and determined as if this Act had not been passed ; but all 
suits to which the provisions of this Act are applicable that shall be instituted within such 
Piovinoe or^plaoe after the expiration of the said period, shall be governed by this Act and by 
no other law of limitation, any Statute, Aot, or Regulation now in force notwithstanding. 

fay Aot XIY, 1862 an Aot of temporary operation and since defunct.] 
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V of 1861 are more difiSoult bo construe. It would certainly have been safer 
to treat them as what are called General Clauses Acts, and for the Legislature 
in each case to have sanctioned their extension. But 1 may observe generally 
as to the provisions which these and many other Acts contain for the making of 
rules by the Executive Governmeut in conformity with the Act, that we have 
the very high authority of the Judges who decided the ease of Btddle v. 
Tariney Chum Banerjee (1 Tay. & Bell, 390 ; see p. 404), that the power to 
make such rules may be largely conferred without any delegation of legis¬ 
lative authority. Act XXIX of 1857 does not seem to me to confer any 
legislative powers at all. Act XXIX of 1858 was passed to meet a pressing 
Cl04] emergency during the mutiny, and ought not, 1 think, to be taken as a 
precedent. Act XIII of 1859, s. 5," and Act IX of 1860, s. 9,f are in my opinion 
of very doubtful validity. 1 am not sure that they have ever been acted upon. 
It is by no moans easy to ascertain this, for it is ono of the peculiar results of 
this method of legislation that there is no information upon the subject 
contained in the Statute book. But this I know that I have often heard the 
validity of these provisions questioned. Upon the whole, the list of Acts prior 
to the passing of the Councils’ Act does nob seem to me to show any clear 
pniictice of transferring legislative authority which Parliament can be said to 
have known and recognized. 

Before leaving this list I must observe that it contains a number of Acts 
which were evidently inserted under an entire misconception as to the nature of 
the difficulty which the Crown has to meet in estaWishing a claim now put 
forward on behalf of Indian Legislature. It has never been doubted that the 
Legislature may confer discretion of the most extensive kind upon the executive 
officers of Government. I have already adverted to this, and but for the mis¬ 
conception which this list discloses, 1 should not have thought it necessary to 
advert to it again. But it cannot be too clearly understood that no one denies 
that the Indian Legislature may entrust to the executive officers of Government 
power, for example, to regulate public processions and to keep order in places 
of public resort. And the insertion of this provision (Act XIII of 18.56,8.77) 
in the list handed up only shows how entirely the question before us may be 
misunderstood. No one would think of challenging such a provision as this, as 
being beyond the powers of the Indian Legislature. If my view of the law 
threw any doubt upon the power of the Indian Legislature to pass such an 
Act»as this, I should abandon it at once. But surely it is not necessary to 
insist at length upon the difference between the delegation of a power to keep 
order in the public streets, and the delegation of a power to abolish all 
the existing Courts of justice in a large district^, and to substitute such new 
ones as the deleqaim may deem advisable. All that can bo said is, that 
[lOd] there may be a difficulty in some cases in saying whether the Act amounts 
to a transfer of legislative power. There would be precisely the same difficulty in 
drawing an exact line between the functions of the legislative and the functions 
of the executive council—between the powers which Judges possess to make 

* JSoc. 5 :—This Act may be .jxtended by the Governor-Creneral of India in Council, or by 
the Executive Government of any Presidency or place, to any 
* Act may be extended by place within the limits of their respective jurisdiotions. In 
Govornmont. the event of this Act being so extended, the powers hereby vest¬ 

ed in a Magistrate of Police shall be exercised by such officer or 
officers as shall be specially appointed by Government to exercise such powers. 

Supplemented by Act III, 1863, of the Madras Council.] 

t {Seo. 9 This Act*shall take effect only in those districts or places to whieli it shall be 
- .. * extended by order of the Governor-Cbnetal of India in Council, 

Operation of Aoi. Executive Government of &y Presidency or place.] 
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rules of procedure, and the fjower which they do not possess to make rules of 
substantive Jaw. But this does not prove that these distinctions do not 
exist or that they are not to be observed. „ We are, as I have alfcady pointed out, 
not now called upon to deal with difficulties of this kind. If we are ever 
called upon to do so, I do not doubt that the utmost endeavour will be made to 
avoid impeding the useful action of the Legislature. I say with confidence 
that this Court (the only one of which I have a right to speak) has always shown 
the greatest care and circumspection in questioning tlie validity of Acts passed 
by the Indian Legislature. On the present occasion it lias been pressed very 
strongly that the view of the law which 1 take would lead to the most 
disastrous consequences. Nothing has been adduced in support of this 
statement, which appears to me quite unfounded. I would gladly have re¬ 
frained from expressing any opinion upon these Acts at all, hut not being able 
to do so, I am compelled to admit that there are some provisions in some of 
tho Acts passed by the Legislative Council the legality of winch, upon the 
view of the law to which I adhere, may be doubtful. But I say distinctly that 
there is no ground whatever for the sweeping assertion which has been made 
that, on this view of the law, a very large proportion of these Acts rnusb l)e at 
once pronounced to be illegal. No sucli consequences followed from the 
decision of Biddk v. Tarinny Churn Banerjee (1 Tay. A Bell, 390), and my 
decision goes no further. The only proposition of law which I lay down is, 
that the Legislative Council of India cannot confer any power to ligislate 
upon the Lieutenant-Governor of Bengal. 

In my opinion, our jurisdiction in the Cossyah and Jynteoah Hills is now 
the same as it was before the notification was issued by the Lieutenant- 
Governor, and we ought, therefore, to send C106} for the record of this case, 
in order to .see whether the appeal should be admitted. 

Kemp, J.— I concur in the judgment of Mr Justice MauKBY. 

Ainsley, J. —By 3 ifc 4 Will. IV, c. 85, s. 43, tho Governor-General 
in Council liad power to make- laws and regulations for repealing, amending, or 
altering any laws or regulations whatever then in force or thereafter to be 
in force in the Indian territories of Her Majesty or any part thereof, and to 
make laws and regulations for all persons and all Courts of justice and the 
jurisdiction thereof, and for all jdaces and things whatsoever throughout tlie 
whole and every part of the said territories, with cerliain reservations: and 
by s. 45 all laws made as aforesaid were to have the force and effect of Acte of 
Parliament. 

By 16 & 17 Viet., c. 95, s. 22, pi-ovision was made for tho better exercise 
of the powers of making laws and regulations by the addition to the Council 
of the Governor-Generdl of certain persons as legislative councillors ; and by 
s. 23 it was enacted that the powers of making laws or regulations vested in the 
Governor-General in Council should be exercised only at meetings of the said 
Council at which a certain number of members and certain particular members 
should be present. 

By 24 & 25 Viet., c. 67, s. 2. tho 43rd section of the Act of William IV, 
and the 22nd and 23rd sections of the Act of 16 & 17 Viet, are repealed, but the» 
45th section of the former is maintained in force, save so far as the same may 
be altered by or be repugnant to this Act. Ss. 9 and 10 provide for the 
constitution of a Legislative Council, and s. 15 restricts the power of making 
laws and regulations to meetings of the Council at which a certain propprtion 
of members is present; by s, 6 the Governor-General alone is authorized in 
certain cases to exercisjltill the powers of the Governor-General in Council except 
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the power of making laws and regulations. S. 22 re-enaots the provisions of 
s. 43 of the Aot of William IV, with the £107} addition that the power is 
capable of being gjKercised at meetings of Council for the purpose of making 
laws and regulations, at which by s. 19 no other business can be transacted, 
and execpt at which by s. 15 no laws or regulations can be made. S. 25 
validates certain laws and regulations theretofore made otherwise than at 
meetings of a Legislative Council in respect of the Non-Begulation Provinoes. 
By 8. 23 the Governor-General, in cases of emergency, may make ordinances 
for the peace and good government of the Indian territories of Her Majesty 
or any part thereof, to have effect for six months only, and subject to be 
controlled or superseded by a law made at a meeting ot the Legislative Council. 
Ss. 34 and 45 restrict the power of making laws and regulations conferred 
on subordinate Legislatures so that as in the case of the Council of the 
Governor-General it can only be exercised at h. meeting for the purpose of 
making laws and regulations, and in no case can they modify Acts of the 
Imperial Parliament. 

The Ist section of 33 Viet., c. 3, provides, that in respect of any part of 
the territories under the Government or Admimistration of any Governor, Lieu¬ 
tenant-Governor or Chief Commissioner to whicii the Secretary of State shall 
from time to time by resolution declare the provisions of the section to be appli¬ 
cable, the Governor, Lieutenant-Governor or Chief Commissioner as the case 
may be, may propose drafts of regulations for the peace and good government of 
such parts to the Governor-General in Council, which, on receiving his assent 
and being duly publislied, shall have the force of laws made at a meeting of the 
Legislative Council. 

There is further a provision in 17 & 18 Viot., c. 77, s. 3, by which the 
Governor-General in Council (with the sanction of the Court of Directors of tlie 
East India Company) could by proclamation take under the immediate author¬ 
ity and management of the Governor-General in Council any part of the terri¬ 
tories under the Government of the East India Company, and thereupon could 
give all necessary orders and directions respecting the administration of such part, 
or otherwise provide for the adtninistration of the same ; but this is coupled 
with a proviso that no law in force at the time in such [108] part should be 
altered or repealed except by a law made by the Governor-General in Council. 

„ The Imperial Parliament has thus carefully declared the mode in which 
legislation by the Government of India is to be carried on. Ordinarily it is 
to be by laws made at meetings of the Legislative Council of the Governor- 
General ; under emergencies and for the limited terra of six months, by the 
Governor-General alone ; and in respect of particular places, to be defined 
by the Secretary of State, by the Governor-General in (Executive) Council on 
the proposal of the Local Government. 

When Aot XXll of 1869 was passed, the last provisions had nt^ come 
into existence. This Act was passed by the Governor-General in Council undw 
the general powers conferred by s, 22 of the Indian Councils’ .\ct, subject to 
the limitation specified in that section. 

The question is, whether the Supreme Indian Legislature did itself, direoUy 
or by neoessury implication, exclude the Cossyah and Jynteeah Hills from the 
territonsj junsdiction of the High Court. I confine myself to this one mattM* 
Whio^ is all that we need consider for the purposes of the appeal before us at 
^e present stage of the proceedings. I understand we,are all agreed that such 
exeluion is adthin the powers of the Legislature... 
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I think it did not do so, hut that it left the question of such exclusion unset' 
tied. The preamble and title of the Act speak only of the Garo Hills; the 
Cossyah Hills are not mentioned until 9 is reached, except that in s. 3 it is 
said that, from the date of the notification provided for in s. y. Act VI of 1835 
(so far as it relates to the Cossyah Hills) shall be repealed. With this exception, 
the first eight sections refer exclusively to the" Garo Hills. Then comes the 9th 
section, which empowers the Lieutenant-Governor from time to time, by 
notification in the Calcutta Gazette, to extend all or any of the provisions of 
the other sections to the Jynteeah Hills, tiio Naga Hills, and to such portion 
of the Cossyah Hills as for the time being forms part of Hritish territory. 

This provision for a Separate notification makes it clear that no part of the 
territory mentioned in s. 9 is affected by [109] tlie Act in consequence of the noti¬ 
fication provided for in s. 2; and that if the Act has any operation there, it is sim¬ 
ply as the result of the will of the Lieutenant-Governor. The repeal of so much 
of Act VI of 1835 as affects the Cossyah Hills from the date when the Act came 
into force in the Garo Hills (namely, the 1st March, 1K70) is of no ])ractical 
importance ; this much of the Act was wholly olisolote. The Courts of Huddor 
Dewany and Ni/amut Adawlut, to which powers of superintendence had boon 
given by the Act, had ceased to exist; and by the 9th section of the High 
Courts’ Act (24 & 25 Viot., c. 104) this Court Iiad boon vested with the same 
powers that the former Courts liad. That the Government of India in the 
Legislative Council should take the opportunity of repealing this obsolete Act 
at the same time tliat it was dealing with the law applicable to the Garo Hills, 
is not to my mind sufficient ground for saying that tlio Legislature in 
September, 1869, made a declaration in respect of the lynteeah, the Naga, or 
the Cossyah Hills similar to that which it had made in respect of the Garo 
Hills. As to these last, certain provisions were absolutely enacted, and all 
that was referred to the Lieutenant-Governor was to fix a day from which 
they should take effect. 

The preamble declares the expediency of dealing with the Garo Hills, but 
says not a word about the others. The notification necessary to start the 
operation of the Act in respect of the Garo Hills has no effect in the Cos.syah 
and other hills. Whether or not the Act shall ever come into operation at all 
in the latter, and if so, the extent to wliich effect shall be given to it, is loft 
entirely to the discretion of the Lieutenant-Governor. The 2nd and 9th 
sections are not framed in the same form. The first directs that the Act 
shall come into operation and that the Lieutenant-Governor shall fix a dat(f of 
commencement, and merely leaves the ))articu]ar date to be dotermined by the 
Lieutenant-Governor as is commonly done when the introduction of a new law 

requires some adjustment of the administrative machinery. 

» 

The fixing of such date is a ministerial not a legislative act; but the deter¬ 
mination whether the law shall bo applied at all [110] is not a ministerial, 
but a legislative act. As this determination was not arrived at by the Supi'eme 
Legislature, but was remitted to the discretion of the Lieutenant-Governor, it 
cannot be said that the Legislature excluded the Cossyah and .lynteeah Hilbs 
from the jurisdiction of the High Court; it went no further than to say that if 
at any time the Lieutenant-Governor shall think fit to exclude them he may do » 
so. In fact, the Ineutenant-Governor did not avail himself of the power for 
two years after the passing of the Act, whereas he issued the notification under 
s. 2 within five months from that time, and it rested entirely with him to 
determine whether he ever would avail himself ul it, and if so, in what district 
and to what extent. He might possibly have determined only to apply the 
provisions of s. 5, relating to the public revenue and rent, and of s. 7, as to 
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cesses, in one tract, while he applied the whole law in another. The Supreme 
Legislatare could have no knowledge beforehand of what would be the results 
of the passing of the Act. It certainj^y cannot be said that the four hill tcaots 
named in the Act were all in the same condition at the date of the pas^ng 
of the Act of 1869, so that what was good law for one was necessarily appli- 
cable to the others; if this had been so, the frame of the Act would have been 
different from what it is. If then it was uncertain whether the jurisdiction oi 
this Court in the Cossyah Hills would ever be taken away at all, it cannot be 
held that it was actually taken away by the Supreme Legislature in the Act 
of 1669, and that all that was left to the Lieutenant-Governor was to make 
arrangements accordingly and to fix a date for the commencement of the oper¬ 
ation of the Act. 

It is consequently necessary to ascertain whether the delegation of power 
to the Lieutenant-Governor to remove the Cossyah and Jynteeah Hills from the 
jurisdiction of this Court by a legislative declaration was within the powers of 
the Legislative Council. On this point, the language of s. 22 of the Councils’ 
Act appears to me to leave no boubt. 

Power is given to the Governor-General in Council at meetings for the 
purpose of making laws and I'egulations to [111 3 alter any laws and make laws 
for all persons, places, and Courts of justice in the Indian territories of Her 
Majesty : provided, inter alia, that such laws shall not in any way affect any of 
the provisions of the Councils’ Act. 

The law under consideration is a law made undoubtedly at a meeting of the 
Legislative Council of the Governor-General, and so far a good law ; and if it 
does not fall within one of the seven exceptions specified in s. 22, it has by the 
45th section of 3 & 4 Will. IV, c. 85, all the force and effect of an Act of 
Parliament; but if it does fall within one of those exceptions, this last-mentioned 
enactment gives it no force at all. 8. 22 of the Councils’ Act having been 
substituted for the earlier provisions on the same subject (3 & 4 Will. IV, c. 85, 
s. 43, as modified by 16 &17 Viet., c. 95, s. 23), the words of s. 45—“ all laws 
and regulations tnade as aforesaid ”—only apply to laws properly made under 
B. 22 of the Councils’ Act, and not within one of the exceptions. 

The Act of Parliament requires that, ordinarily, all laws shadl be 
made only at a meeting of the Council of the Governor-General held 
fo» the sole purpose of making laws and regulations, and at which certain 
persons are present. When laws are to be made otherwise, there is a 
specific provision according to the nature of the case, but these exceptional 
provisions are made by Parliament itself and. not left to the discretion 
of the Indiati Legislature; and it is and has long been an established 
rule (s. 70, 3 & 4 Will. IV, c. 85, and s. 6, 24 & 25 Viet., o. 67) that the 
Governor-General himself shall not by himaeif, except when specially authorised 
by Parliament, exercise the power of making laws and regulations. It would 
not be possible for the Legislative Council validly to divest itself of its own 
functions and transfer them to the Governor-General alono. A law to such 
effect made by the Council would violate the provisions of both s. 6 and s. 15, 
wether that law purported to vest the (Governor-General with legislative powers 
generally or specially, and would therefore, under the express words of s. 23, 
be ultra vires. But if this is so as to the Governor-General, surely it must be 
so as to the Leiutenant-Governor of Bengal. The same reasons which apply 
in the [112] one case for restraining the highest officer of the Crown in India 
from exercising legislative powers alone and for entrusting those powers only to 
a Council to be exercised at a meeting at which not ieSs than a certain number 
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of memberB shall be present, must apply with more force to a subordinate 
officer ; and s. Id is as much violated in one case as in the other. 

Therefore, in my opinion, the conferring on the Lieutenant-Governor power 

to remove the Cossyah Hills from the jurisdiction of this Court was ultra oires. 

• 

If it was ultra mres, this Court is bound to take notice of the fact. The 
power formerly exercised by the Nizamut Adawlut in this tract of country was 
given to this Court by Act of Parliament (s. 9, 24 & 2S Viet., c. 104), and unless 
it has been validly taken away we are bound to exercise it. 

No doubt the Governor-General in Council, whatever constretion be put 
on the section referred to, has power to put an end to this Court’s jurisdiction 
in this tract of country, but no other authority in India can do so. But 
if the Governor-General in Council wishes to do it, ho must proceed by 
the exercise of his legislative powers as created or declared by the Councils’ 
Act, and in no other way. The High Courts’ Act provides no now mode 
of legislation, but makes the jurisdiction of the High Courts subject to the 
legislative powers of the Governor-General in Council, which must be looked 
for elsewhere. If he shall proceed in any other way, this Court is constrained 
by the Act of Parliament to continue the exercise of its jurisdiction. 

But it is said that this view of the provisions of s. 22 of the Councils’ 
Act is at variance with that taken through a long course of years, as shown by 
a series of enactments, in which a somewhat similar mode of supplementing 
the action of the Legislative Council iias been adopted. 

I think it unnecessary now to express any opinion as to tlie validity of 
the Acts referred to. Assuming them to have been validly enacted, their 
existence does not support the argument that the mode of legislation adopted in 
Act XXII of 1869 is only that which has been constantly adopted without 
objection; and that as it cannot be assumed that this mode of legislation 
tin] has escaped the observation of the Imperial Parliament, it has the 
warrant of a tacit approval. 

It appears to me that a distinction must be drawn between provisions by 
which the carrying out of the declared decisions of the Supreme Legislature is 
furthered, and provisions which give a power to act independently of the dis¬ 
cretion of the Council of the Governor-General. As an example of the one, I 
may take s. 385 of Act VIII of 1859, or s. 445, Act XXV of 1861. Theso*are 
laws intended to be eventually of universal application in British India (the 
latter, re-enacted in X of 1872, is now, with very few exceptions, the only law 
on the subject); the actual introduction of these enactments was in certain tracts 
of country postponed, and made to depend on the discretion of the Local 
Government. The Supreme Legislature had considered these laws and adopted 
them as laws to be eventually in force everywhere ; but instead of declaring 
that they were to take effect everywhere at once, it was content to declare the 
ultimate law and leave the Local Governments to advance up to this standard 
as fast as they conveniently could. When a Local Government declared such a 
law to be in force, it was merely parting with a power of delay conferred upon 
it; it did not make any law ; the law introduced was the law made by the* 
Governor-General in Council with the express intention that it should lieoome the 
law of the particular tract of country in due time. But Act XXI1 of 1H69 does 
not stand on precisely the same footing. There was no expression of a de¬ 
termination by or desire of the Legislative Council that eventually the tlynteeah 
Hills, the Naga Hills and the Cossyah Hills sliould be reduced to the same 
condition as the Garc Hills ; at the most it can only be said that there was an 
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expectation that such a measure might become necessary. But an attempt 
to provide beforehand for the contingency of such a state of things arising in 
the former as then warranted the introduction of the measure into the Garo 
Hills, does not amount to a determination that this was the law which it was 
desirable to put into force in all these hill tracts; had this been the intention 
of the Legislature, 1 should have expected it to have been expressed in plain 
language. 

The provisions of a. 39, Act XXIII of 1861, do not affect my view of this 
matter. This section allows a Local Govern-Cll4]ment, with the previous sanc¬ 
tion of the Governor-General in Council, to annex any restriction, limitation, or 
proviso it may think jiroper when extending the Code of Civil Procedure to any 
territory not subject to the general regulations; but this is merely another form 
of delaying the full extension of the Code. So far as the Code obtains operation, 
it is still, because the extension is, pro tanto, a carrying outof the intention of the 
superior Legislature that this shall be sooner or later the law in the particular 
ti'iict of country. As 1 read the section, no power is given to amend the law 
itself; it is only a power to keep some portion in abeyance or to make its oper¬ 
ation contingent on something external to it, which again is only another form 
of postponing its full operation. 

A very largo number of the Acts referred to in the schedule submitted to 
us of Acts containing delegation of powers is of the same character. The subject 
of many is limited, but the mode of legislation is substantially the same. The 
general law on each subject is propounded by the Legislature ; the gradual appli¬ 
cation of it is entrusted to some authority named in the Act. In form, it may 
be that the law is made for one or more named members of a class with power 
to extend it to others; but in effect, tliis is making a law for the class with a 
power granted to the Local Government to introduce it more or less rapidly as 
may seem fit. The distinctive feature in my opinion is, that in each of these 
cases the law is constructive by addition to, or remodelling of, the Statute law 
then existing as to each class of subjects under the directly exercised discretion 
of a legislative body ; whereas Act XXII of 1869, as far as we are now con¬ 
cerned with it, is destructive, and operates merely to terminate the operation 
of established laws. 

There is another class of .'\cts in which there is a]>i)arently a clear deloga- 
tio« of legislative power. I refer to Acts which contain a provision giving 
power to make rules or bye-laws, and to impose taxes or fix fees and charges ; 
but these are clearly distinguishable from such an Act as Act XXII of 1869, 
so far as we are concerned with it now, which ia only so far as it gives power 
to the Lieutenant-Governor to repeal s. 9 of 24 & 2o Viet., c. 104. Whether 
the powers conferred in these Acts to C«8] make I'ules and bye-laws can in 
all cases be defended, is a matter I need not discuss. All legislation of 
this class is subordinate to, and in furtherance of, the defined object of each 
particular Act. 

*£Soo. 30 :—When, under the provisions of seetiou 335 of the said Act, the Act is extended 
^ to any pwt of the territories not subject to the General B^ula- 

Extension of Act to Non- lions of Bengal, Madras, and Bombay, it shall bb lawful for the 
Regulation provinces. Government to which the Territory is subordinate to declare 

that the Act shall take effect therein subject to any restriction, 
limitation, or proviso which it may think proper. In such case the restriction, limitation, 
or proviso shall bo inserted in the declaration or notification of such extension. When the 
Act is extended by the Local Government to any territory subordinate, to such Government, 
and such extension iamade subject to any restnctiou, limitation, or proviso, the previous 
sanction of the Goveruor-General of India in Council shall be requisite.J 
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The provisions of a. 39, Act XXIII of 1861, do not affect my view of this 
matter. This section allows a Local Govern-Cll4]ment, with the previous sanc¬ 
tion of the Governor-General in Council, to annex any restriction, limitation, or 
proviso it may think jiroper when extending the Code of Civil Procedure to any 
territory not subject to the general regulations; but this is merely another form 
of delaying the full extension of the Code. So far as the Code obtains operation, 
it is still, because the extension is, pro tanto, a carrying outof the intention of the 
superior Legislature that this shall be sooner or later the law in the particular 
ti'iict of country. As 1 read the section, no power is given to amend the law 
itself; it is only a power to keep some portion in abeyance or to make its oper¬ 
ation contingent on something external to it, which again is only another form 
of postponing its full operation. 

A very largo number of the Acts referred to in the schedule submitted to 
us of Acts containing delegation of powers is of the same character. The subject 
of many is limited, but the mode of legislation is substantially the same. The 
general law on each subject is propounded by the Legislature ; the gradual appli¬ 
cation of it is entrusted to some authority named in the Act. In form, it may 
be that the law is made for one or more named members of a class with power 
to extend it to others; but in effect, tliis is making a law for the class with a 
power granted to the Local Government to introduce it more or less rapidly as 
may seem fit. The distinctive feature in my opinion is, that in each of these 
cases the law is constructive by addition to, or remodelling of, the Statute law 
then existing as to each class of subjects under the directly exercised discretion 
of a legislative body ; whereas Act XXII of 1869, as far as we are now con¬ 
cerned with it, is destructive, and operates merely to terminate the operation 
of established laws. 

There is another class of .'\cts in which there is a]>i)arently a clear deloga- 
tio« of legislative power. I refer to Acts which contain a provision giving 
power to make rules or bye-laws, and to impose taxes or fix fees and charges ; 
but these are clearly distinguishable from such an Act as Act XXII of 1869, 
so far as we are concerned with it now, which ia only so far as it gives power 
to the Lieutenant-Governor to repeal s. 9 of 24 & 2o Viet., c. 104. Whether 
the powers conferred in these Acts to C«8] make I'ules and bye-laws can in 
all cases be defended, is a matter I need not discuss. All legislation of 
this class is subordinate to, and in furtherance of, the defined object of each 
particular Act. 

*£Soo. 30 :—When, under the provisions of seetiou 335 of the said Act, the Act is extended 
^ to any pwt of the territories not subject to the General B^ula- 

Extension of Act to Non- lions of Bengal, Madras, and Bombay, it shall bb lawful for the 
Regulation provinces. Government to which the Territory is subordinate to declare 

that the Act shall take effect therein subject to any restriction, 
limitation, or proviso which it may think proper. In such case the restriction, limitation, 
or proviso shall bo inserted in the declaration or notification of such extension. When the 
Act is extended by the Local Government to any territory subordinate, to such Government, 
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The case of Biddle v. Tariney Churn Bancrjee (1 Tay. & Bell, 390), at 
p. 409, and again at p. 479 of the report, is autiiority for holding that, while the 
validity of rules wiiich can be brought within the definition •ijf ministerial acts 
is undoubted, the validity of other rules such as therein mentioned, —namely, 
rules imposing a penalty directly, or gtanting power or compelling discovery,—is 
open to grave doubt, if indeed the case does not go so far as to rule that they 
are absolutely invalid. It is foreign to my present purpose to discuss that case ; 
it is enough to show that the delegation relied on does not stand unquestioned, 
but that there is very high authority for doubting its validity. As I have 
referred to this case, J take the opportunity of observing that it seems to me 
strongly to support the earlier part of my judgment. At page 406 the 
learned Chief Justice, Sir Lawhence Peel, observes : “ The Legislature of 
India, though it possesses large legislative powers, is still a limited Legislature, 
and exercises a delegated authority of making laws. Independently of the 
territorial limits assigned to its power of making laws, tlioro are other limits 
imposed which the Ijegislature must not exceed ; and it is the province of the 
Courts of justice of the country to decide on the legality of Acts of the Legis¬ 
lature, if a suit be instituted to decide whether the Legislature has or has not 
exceeded the limits within which it may legislate.” Again, at page 479, as I 
understand the judgment, he assumes as undoubted that delegation of legislative 
authority by the Indian Legislature is beyond its powers, the question being in 
each case whether there has or has not been such delegation. 

The Acts which are most analogous to the Act under consideration, so far 
as we have now to deal with it, are few in number; they have boon termed 
deregulationizing Acts. 

Act XXI of 1845 was passed while the 3 and 4 Will. IV., c. 85, was in force; 
the power of legislation was then vested [416] in the Governor-Cenoral in 
Council. This Act does not make any transfer of that power, but simply 
declares that the same authority in which the legislative power rested, viz,, the 
Governor-General in Council, may by order in Council do certain things. The 
same remarks apply to Acts VI and XI of 1846. 

After the passing of 16 & 17 Viet., c. 95, we come to the Sonthal Districts’ 
Act XXXVII of 1855. This differs in form from Act XXll of 1869, and is 
distinctly a legislative declaration hy tlio Govornor-General in Council. The 
Lieutenant-Governor has, by s. 6, to give effect to it liy proclamation : Imtthis 
obviously is a merely administrative action. Tho power to allow an appeal in 
cl. 1, 8. 4, notwithstanding tho declaration in that section that all decisions 
and sentences passed according to the provisions of tlie Act arc linal, is a power 
to relax the stringency of the Act in tiie direction of the general law. 

The Chittagong Hill Tracts’ Act XXII of 1860 approaches, in some res¬ 
pects, more nearly to the form of tho .Act under consideration. Whether any of 
its provisions are open to question is beyond the scope of my present enquiry. 
So far as the abolition of tho jurisdiction of tlio Courts of civil and criminal 
judicature is concerned, the direct and undoubted authority of the Governor- 
General in Council has been exercised. In the Bohilkliund Act XIV of 1861* 
there is a slight change of form. While the Supreme Ijegislature makes a 
direct declaration in respect of certain tracts specified in the schedule, it gives 
power to the Lieutenant-Governor, North-Western Provinces, to define the 
portions of Pergunnas Juspoor and Kashipore in the district of Moradabad, 
which are to be subject to tho Act; but it does not give him power to include 
these pergunnas or not at his pleasure and at such time as he may think fit. 
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There is no provision for more than one proolamation giving effect to the Act. 
This Act approaches to, but does not reach, the form of Act XXII of 1869. 

Act XXIV of 1864 is wholly different; it validates rules previously 
made. As far as it empowers the Local government to extend any ^gulation 
or Act then in force, it may be said to Cl 17] give legislative power, but this is 
not such a power as is now in question, and whether such powers have been 
rightly or wrongly giveh is a matter on which I express no opinion. 

On the whole, then, 1 am of opinion that the jurisdiction of this Court in 
the Gossyah and Jynteeah Hills has not been validly taken away, and that we 
are bound to entertain the appeal. 

Haopherson, J. —In my opinion the Governor-General in Council has 
power by legislation to remove from the jurisdiction of this Court a district over 
which the Court was declared by the Letters Patent to have jurisdiction. That 
power seems to mo to be expressly conferred by s. 9 of 24 & 25 Viet., o. 104— 
without which section legislation on the subject would be wholly prohibited by 
the proviso in 24 & 25 Viet., c. 67, s. 22, that the Governor-General in Council 
shall not have the power of making any law which shall repeal or in any way 
affect any of the provisions of that Act or of any Act passed in the same session, 
or thereafter to be passed, in anywise affecting Her Majesty's Indian terri¬ 
tories or the inhabitants thereof. 

These two Statutes, 24 & 25 Viet., o. 67 and c. 104, were passed within a 
few days of each other (one on the 1st of August, and the other on the 6th); 
and I think it clear that it was intended by ss. 9, 11, and 13 of the later Act to 
preserve to the Governor-General in Council certain legislative powers which 
otherwise, by reason of the proviso, in s. 22 of c. 67, the Governor-General in 
Council would not have had. .4 consideration of the terms of the High Courts 
Act will show that the matters covered by the three sections 9, 11, and 13—in 
which alone the legislative powers of the Govern or-General in Council are 
saved,—are the only matters relating to the High Court in respect of which the 
Governor-General in Council was intended to have legislative powers. And the 
express saving of these powers in ss. 11 and 13 was necessary, because those 
sections relate to matters not included or dealt with in s. 9. The Governor- 
General in Council has no legislative power in relation to the High Court save 
what is reserved to him by 24 & 25 Viet., c. 104 ; and the Letters [118] Patent 
could give no such power not already given by that Statute. 

Altiujugh I do not doubt that the conclusion arrived at in Mmre’a case 
(14 B. L. B., 106) was correct, 1 do not concur in the construction thmre put 
upon these two Statutes. I dissent wholly from the'theory, which seems td be 
the basis of the late Chief .Justice’s decision in Meare's case (14 B. L. R., 106), 
that a declaration of jurisdiction contained in the Letfbers Patent can be affected 
by legislation by the Governor-General in Council, because the declaration in 
the Letters Patent is not a “ provision of the Aot” within the meaning of s. 22. 
In my opinion it is a provision of the Aot within the meahing of s. 22, and as 
such the legislative powers of the Governor-General in Council would bo wholly 
•* barred in respect of it were those powers not given or reserved to the Governor- 
General 'in Council by s. 9 of the High Courts’ Act. It it only so far as legis¬ 
lative powers are expressly given or reserved by 24 and 25 Viot., o. 104, that 
the Governor-General in Council has any legislative authority over the juris¬ 
diction, Afe., of the High Court. Section 9, however, does seem to me to give 
the Governor-General in Council plenary powers of legislation as regards the 
jurisdiction. For I read that section as deolarmg that the Court shall have and 
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exereise all sueh civil and'' other jurisdiction, original and appellate, and ail 
such powers in relation to the administration of justice in the Presidency, as 
the Letters Patent shall direct: and say^ as by the Letters.Patent otherwise 
directed, and subject and without prejudice to the legislauve powers of the 
Govemor-General in Council in relation to the matters aforesaid (i. e., all the 
matters mentioned in s. 9, with which the Crown is authorized to deal in 
the Letters Patent), the Court shall have and exercise all jurisdiction and 
every power, &o., in any manner vested in the abolishA1 Courts (Supreme and 
Sudder) of the same Presidency. The section, in short, vested in the new 
Court all the jurisdictions and all the powers of every description of the two 
abolished Courts, except so far as those jurisdictions and powers might be 
altered or taken away by 0i«3 the Letters Patent or by subsequent legislation 
by the Governor-General in Couoil. 

This construction of the Statute no doubt leads to the conclusion that the 
Governor-General in Council has power to alter wholly, and to take away, the 
jurisdiction of the High Court,— and further, that the Governor-General in 
Council is the only authority in India by which the jurisdiction or powers of 
this Court, can be altered or in any way affected. Nevertheless, it appears to 
me to be the right construction : and it is the construction which, as a matter of 
fact, was invariably put upon the law up to the time of Meare's case (14 B. L. E., 
106). If it be the right construction, it cannot be questioned that the 
Governor-General in Council could legally remove the Coasyah and Jynteeah 
Hills from our jurisdiction. 

But it is argued that if the Governor-General in Council had this pow'er, 
it has not been legally exercised, inasmuch as the Governor-General in Council 
did not attempt or profess to remove the Cossyah and Jynteeah Hills from the 
jurisdiction of the High Court, but merely passed an Act authorising the 
Lieutenant-Governor to remove them if he at any time should think lit to do 
so. And it is contended that a removal by an order based on the authority 
thus given to the Lieutenant-Governor of Bengal is not legal. 

It is an undeniable fact that the Governor-General in Council did by Act 
XXII of 1869 empower the Lieutenant-Governor of Bengal at his pleasure to 
extend the provisions of the Act to the districts in question, and that by virtue 
of the power so conferred on the Lieutenant-Governor those provisions have 
since been extended in the manner contemplated. 

The first question which here arises is whether the Govemor-Generdl in 
C.ouncil having passed such an Act, this Court can decline to recognize or be 
bound by it, on the ground that it was vltra vires of the Governor-General in 
Council to legislate in such a fashion, i. e., to delegate to the Lieutenant- 
Governor of Bengal fundtions which were expressly vested in the Governor- ' 
General in Council. In considering this matter, it is necessary to go back a little 
and see what the legislative powers of the Governor-General in Council really are. 

tiao] The Statute 3 & 4 Will. IV, o. 85, s. 43, gave the Governor-General 
in Council power to make laws for repealing or altering any laws or regulations 
whatever then in force or thereafter to be in force (in British India, &c.), and 
for all persons of whatever nationality,—and for all Courts of justice whethejfc 
established by Koyal Charter or otherwise, and the jurisdiction thereof ,—aam 
and except that the Governor-General in Council was not to have power by 
iagi^ion to repeal or alter any of the provisions of that Act (3 & 4 Will. ly., 
C. 86) or of any Act to be thereafter passed affecting the East India Company 
of the. said territories, or the inhabitaoits thereof, &o. This power of legislation 
was (s. 44). subject to the right of the Court of Directors to disallow any law 
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which might have been passed, which was thereupon (i.e., if disallowed) to be 
repealed. By s. 45 it was enacted,—and this section stands unrepealed to the 
present day,—th^t all laws made as a^foresaid (i.e., by the Governor-General in 
Council under the powers given by that Act) “ shall be of the same, force and 
effect within and throughout the said territories as any Act of Parliament would 
or ought to be within the same territories, and shall be taken notice of by 
all Courts of justice whatsoever within the same territories in the same 
manner as any public Act of Parliament would and ought to be taken notice 
of : and it shall not be necessary to register or publish in any Court of justice 
any laws or regulations made by the said Governor-General in Council.” 

By the Statute 16 & 17 Viet., c. 95, the Council of the Governor-General 
for legislative purposes received a new constitution : but the legislative powers 
of the Council and the effect to be given to its Acts remained as they were 
under Statute 3 & 4 Will. IV., c. 85. 

The Statute 17 & 18 Viet., c. 77, s. 3, empowers the Governor-General in 
Council, with the consent of the Home authorities, from time to time, by 
proclamation, to take.any district under the immediate management of the 
Governor-General of India in Council, and thereupon to give all necessary 
orders respecting the administration of such district, or otherwise to 
provide for the administration thereof. But it is expressly [1213 provided that 
no law or regulation in force in any such district at the time it is so taken 
under the immediate management of the Governor-General of India in Council 
shall be altered or repealed except by law or regulation made by tlio GoN’ernor- 
General of India in Council. 

Then came the Indian Councils' Act, 24 Si 25 Viet., c. 67, which again gave 
a fresh constitution to the Council of the Governor-General for making laws 
and regulations. This Act, however, to describe it generally, left the legis¬ 
lative powers of the Governor-General in Council unaltered, save that local 
Legislatures were re-established and certain matters appertaining more peculiarly 
to the executive wei-e declare<l (s. 19) not to be cognisable without the previous 
sanction of the Governor-General. The legislative power, which was taken 
away from the Presidencies of Madras and Bombay by 3 & 4 Will. IV., 
c. 8, was, in a modified degree, restored to them ; and the establishment of a 
local Legislature for Bengal was authorized. The legislative powers conferred 
on,the Governor-General in Council by 3 & 4 Will. IV., c. 85, were left 
unimpaired, but under the new Act, 24 k 25 Viet., c. 67, were to be exercised 
for the most part in matters of more general administration and such as 
affected the interests of the Indian Empire at large. In the preamble of the 
Councils’ Act it is merely rec'ted that it is expedient that the provisions of 
former acts of Parliament respecting the constitution and functions of the 
Governor-General in Council should be consolidated, and in certain respects 
amended. The second section repeals ss. 40, 43, 44, 50, and certain other 
sections of 3 & 4 Will. IV., c. 85; and it is declared that all other enactments 
then in force with relation to the Council of the Governor-^jreneral of India or 
to the Councils of the other Presidencies shall continue in force, “ save so far 
•as the same are altered by or are repugnant to this Act." Section 22 declares the 
powers of-the Governor-General in Council as regards the subjects of legisla¬ 
tion. It is, in truth, a mere re-enactment of the repealed s. 43 of 3 & 4 Will. IV., 
0 . 86, altenred formally and with reference to the changes which were being 
made in the constitution of the Council. It gives the Governor-General in 
Council power to repeal or alter [1223 any existing law of whatever kind, save 
that it expressly provides that theGovemor-General in Council shall not have the 
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power of making laws or regulations which shall repeal or in any way affect any of 
the provisions of the Act (24 & 25 Viet., o. 67) itself or any of the then unrepealed 
sections of 3 & 4 Will. IV, c. 86, and 17 & 18 Viet., c. 77, at\d certain other 
Statutes named,—and save also that the Governor-General in Council shall 
not have power to make laws which repeal or. affect any provisions of any Act 
passed in the then present Session of Parliament, or thereafter to be passed, in 
any wise affecting Her Majesty’s Indian territories or the inhabitants thereof. 

The 3 4 Will. IV, c. 85, remains in force, except so far as it is expressly 
repealed or is repugnant to the Councils’ Act. Section 45 is still unreimled, 
though the Councils’ Act repeals tlie two sections imrnodiatoly preceding and 
s. 50 which follows it. And there is nothing in s. 45 repugnant to the Councils’ 
Act. Therefore, it is clear that s. 45 is still in force, and applies to all laws made 
by the Governor-General in Council under tlie Councils’ Act. Of course an Act 
passed by the Governor-General in Council in contravention of s. 22 of 24 & 
25 Viet., c. 67, would not be an Act duly passed, the legislative powers of the 
Governor-General in Council being by that section expressly barred in such 
cases. But an Act pasesd by the Governor-General in Council under the 
Councils’ Act, and not falling witliin any of tho ])rohibition3 therein contained, 
seems, under s. 45 of 3 & 4 Will. IV, c. 85, to liave tho same effect liero as an 
Act of Parliament would or ought to have ; and it must be taken notice of by 
us in the same manner as any public Act of Parliament. If this he so, this 
Court has no power to question the autliority of tlie Governor-General in 
Council, if once satisfied that the Act is not within any of the prohibitions of 
the Councils' Act. For there is no doubt tliat, liad a public Act of Parliament 
been passed in the same terms as Act XXI1 of 1861), wo should have been 
bound to accept it without question. 

But, if it be open to me to question tlie authority of the Governor- 
General in Council to pass a law which does not fail [1233 within any of 
the restrictive provisions of 24 & 25 Viet., c. 67, 1 arn unable to say that 
the Cossyah and Jynteeah Hills have not been legally removed from the 
jurisdiction of the High Court. By s. 4 of tho Act, the Governor-General in 
Council did expressly remove the Garo Hills from our pirisdiction, leaving 
it, however, to the Lieutenant-Governor of Bengal to fix the date from 
which the removal was to have effect. Then (ss. 5-8) the Governor-General 
in Council practically loft it to the Lieutenant-Governor to provide, as he 
should think fit, for the administration in all respects of tlie district, and 
gave authority to tho Lieutenant-Governor to extend to the Garo Hills any 
law, or any portion of any law, then in force in the other territories subject 
to the Lieutenant-Governor, or w'hich might thereafter ho enacted by the 
Council of the Governor-General, or of tho Lieutenant-Governor, for making 
Laws and Begulations. 

As regards the Cossyah and Jynteeah Hills, after, in s. 3, repealing Act VI of 
1835 (which repeal, it may be noted, did not of itself in any way affect the jurisdic¬ 
tion of the High Court over those Hills), the Governor-Goueral in Council by s. 9 
empowered the Lieutenant-Governor from time to time to extend, mulntic 
mutandis, all or any of the provisions contained in the other sections of the. 
Act to the Cossyah and Jynteeah Hills. It is left to the Lieutenant-Governor 
to say whether these districts shall be removed from the Court’s jurisdiction or 
not,—and also, if removed, what law shall be administered in them. No doubt 
the whole future position of the Cossyah and J ynteeah Hills is left absolutely 
to the discretion of the Lieutenant-Governor. For all that is really decided by 
the Governor-General in Council is, that it is fit and proper that the Cossyah 
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and Jynteeah Hills shall be removed ^m the jiirisdiotion of the High Court 
if the Lieutenant-Governor shall think it right at any time that they shall be 
so removed. No other matter is actually decided by the Governor-General in 
Council than that it is right that these districts shall be made over wholly to 
the Lieutenant-Goevmor’s control, if and when he chooses to take them over. 
It is impossible to deny that this is practically an entire delegation to the 
Lieutenant-Governor by the Governor-General in Council of the legislative 
powers of [121] the Council. But on what precise grounds can I say that such 
delegation is illegal? The Act does not fall within any of the restrictive provi¬ 
sions of the Statute 24 & 25 Viet., c. 67 ; and there is no positive law which 
prohibits such delegation. The question is really one of intention,—what 
powers did the Supreme Legislature intend to confer on the subordinate Legis¬ 
lature, the Council of the Governor-General of India for the purpose of making 
Laws and Begulations ? 

Reading the Councils’ Act with the High Courts’ Act 24 & 25 Viet., c. 104, 
it is sufficiently clear that the intention of the Supreme Legislature was that 
the jurisdiction of the High Court should remain as defined in the Statute, 
c. 104, except so far as otherwise declared by the Letters Patent or by the legis¬ 
lative enactments of the Governor-General in Council. And it is fairly argued 
that if the Statutes gave no power of legislation in such matters to any authority 
in India save the Governor-General in Council, it could not have been 
the intention that the Governor-General in Council should by legislation 
confer on the Lieutenant-Governor those powers which it was clearly 
intended should be exercised by the Governor-General in Council alone. 
But although 1 do not doubt that the Governor-General in Council is the only 
authority in India who can by legislation affect the jurisdiction of this Court, 
I am not prepared to say that if the Legislative Council of/the Governor- 
General passes an Act declaring that such rules affecting the jurisdiction as 
the Lieutenant-Governor may make shall have the effect of law, and if rules 
affecting the jurisdiction are thereupon made by the Lieutenant-Governor, the 
alteration of the jurisdiction would be otherwise than by the Governor- 
General in Council in exercise of his legislative powers. For if we hold that 
the Governor-General in Council must, if the object is to affect the jurisdiction 
of this Court, do it by the direct act of the Council assembled for the purpose 
pf making laws and regulations, and cannot do it through authority given by 
thg,t Council to the Lieutenant-Governor or any other functionary, we are in 
fact legislating and imposing a restriction on the legislative powers of the 
Governor-General in Council which is not imposed by the Statute. 

[i2d] There are, as I have said, grounds for krguing that the intention was 
that legislation to affect this Court’s jurisdiction should be by the Governor- 
General in Council directly and not by delegation. On the other hand, the Statute 
does not expressly say so ; and it might have been expected to say so if such had 
really been the intention, inasmuch as for years prior to the passing of the 
Statutes of 24 & 25 Viet., powers of legislation had been delegated repeatedly 
by the Governor-General in Council to the Lieutenant-Governor and other 
executive officers, and it may be presumed that in framing these Statutes pro- 
*vision would have been made against a repetition of the evil, had it been deemed 
in fact to be an evil. 

Act XXII of 1869 is certainly an exceedingly strong instance of legislation 
by the Govemofr-General in Council in a manner amounting to a delegation to 
the laentenant-Govemor of Bengal of the legislative powers of the Counoil. 
Still powers of a similar nature (though usually not so extensive) have 
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constantly for years past been give^by the Governor-General in Council by 
legislation to various executive authorities. It is very diiiicult, for example, 
to distinguish in principle the present case«from that of the Civ^ Procedure G^e 
(Act VIII of 1859), which by s. 386 took efiect in any part of the territories 
not subject to the general regulations only when extended thereto by the 
Governor-General in OSxecutive) Council or by the Local Government to which 
the particular tertitory happened to be subordinate. In like manner, the drst 
Criminal Procedure Code (XXV of 1861) took effect in Non-Regulation Districts 
only when extended to them by the Governor-General in (Executive) Council 
or by the Local Government to which the territory was subordinate. It is 
substantially neither more nor less than a delegation of legislative authority to 
say to the Lieutenant-Governor or any other officer,—“ Here is a new Code ; 
but it is left wholly to your discretion to decide whetlier—and if at all, when— 
it is to be applied to such and such territories now under your government.” 
The principle in these and other such cases is really the same as in the case 
now before us. Yet, such delegations are frequent. 

tlMJ Altogether, I do not think that the passing of Act XXII of 1869 was 
absolutely ultra vires of the Governor-General in Council. And after the 
course of practice which undoubtedly has been followed in this matter for very 
many years, I should certainly decline to declare such an Act to be beyond the 
powers of the Governor-General in Council, unless I considered it clear beyond 
all question that it was so. 

I think, therefore, that wo have no jurisdiction to entertain this appeal. 

Various important points which 1 have not touched upon have been 
discussed in the course of the argument. But in the view which I take of the 
position of the Legislative Council of the Governor-Cxeneral with reference to 
this Court, it seems to me unnecessary to go further into them. 

Pontifex, J. -I concur in the judgment of Mr. Justice Macphkkson. 

Jackson, J. —Assenting, as I do, to the decision in b'cda Hossein’s case 
(T. L. R., 1 Cal., 431), and being therefore of opinion that the jurisdiction of the 
High Courts can be affected by legislative action of the Governor-General of 
India in Council, and by no other authority in this country, I have only to 
consider whether our jurisdiction has been validly taken away, and whether, if 
we should think otherwise, we are competent to give effect to our opinions. 

It is contended on behalf of the Crown that the jurisdiction of this Court 
over the Gossyah and Jynteeah Hills was put an end to by a notification of the 
Lieutenant-Governor of Bengal, dated 14th October 1871, which notification 
purports to have been issued *under the authority of the 9th section of an Act 
of the Governor-Generalln Council, called Act XXII of 1869, which received 
the assent of the Governor-General on the 24th September of that year. 

It is further contended that the clause of this Act which empowered 
the Lieutenant-Governor to issue such proclamation is a law made by the 
Governor-General in Council under the Cl273 authority of 24 & 25 Viet., c. 67; 
that by virtue of clause 45, 3 & 4 Will. IV, c. 85, a law so made is of the same 
force and effect in India as any Act of Parliament, and that, consequently,^ 
neither this nor any other Court in India is competent to inquire into the 
validity of the Act or to question the mode in which the Legislature carries 
out its conclusions. 

I will address myself first to the latter branch of this argument, and 
for this purpose it is necessary to state what my opinion is regarding the 
constitution and powers of the Indian Legislature. 
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This body is composed of the memll^ of the Executive Government, with 
the addition of certain persons (not to be less than six or more than twelve in 
number) nomitiated by the Governor-General as members of the Cotmoil for 
the purpose of making laws and regulations only. It derives its powers from 
Parliament and from no other source (see Forsyth’s Gases and Opinions on 
Constitutional Law, page 17; see also 1 Harington’s Analysis, Part I, 
section ]), and those powers are to be exercised in a particular manner and 
are compassed by certain bounds. 

The powers in question, sparingly granted at first, subjected originally, and 
down to 1834, to the necessity of registration in the Supreme (Courts, and there¬ 
after to the inspection and control of both Houses of Parliament, were gradually 
enlarged by successive regulating Acts, until they reached their present limits. 
They are now defined by the Statute known as the Indian Councils’ Act, 
1861. By that Act the Council, when constituted for legislative purposes, was 
declared absolutely incapable of transacting any business or entertaining any 
motion other than the consideration and enactment, or the introduction, of 
measures of a legislative kind, except that it might amend the rules for the 
conduct of its business which had been made before it came into existence. The 
legislative powers committed to the Governor-General in Council are described, 
and the restrictions on them set forth, in the 22nd clause of the Statute. 

It was observed during the argument that there is a distinction between 
the grant of powers which are absolute, except as to matters expressly reserved, 
and that of powers extending [128] only up to certain limits, not beyond ; it was 
contended that the former of those was the description applicable to the powers 
of the Indian Legislature. It seems to mo that the contrary is the case for 
the following reasons:—The section which defines and guards by various 
provisos the powers conferred for legislative purposes, is thus entitled, 
“ Extent of the powers of the Governor-General in Council to make laws and 
regulations at such meetings.” It is no doubt one of tlie rules for construing 
Statutes that no weight is to be allowed to the marginal notes, nor should I 
refer to this one, but that the powers for like purposes entrusted to Governors 
in Council are similarly defined in ss. 42 and 43, and such defining clauses 
are after\\ards roferr^ to in s. 48 as provisionsthe power of the 
Governors in Council. 

The powers expressly conferred by s. 22 are— 

• 

“ Subject to the provisions heroin contained to make laws and regulations, for repealing, 
amending or altering any laws or regulation!, whatever now in force, or hereafter to bo in 
force, in Indian territories, and to make laws and rogiilatious for all persoin,, and for all 
Courts of justice whatever, and for all places and things whatever within the said territories 
and for all servants of the Cioverument of India within the dominions of Princes or States in 
alliance with Her Majesty.” 

This language appears to mo to contemplate the exertion and exercise of 
the legislative mind of the Council in relation to the subject-matters indicated, 
and not to include the enabling of any person or any body of persons to repeal 
laws at their pleasure, or to make laws for Courts of justice or the like. 

But before pursuing this topic further, I return to the question of the 
competency of this Court to discuss the validity of the Act; and on this point 
I think that one argument may be derived in favour of the opinion which I hold 
from the very provision of the Act of Will. IV, on which the advisers of the 
Crown have placed so much reliance. If we are to interpret the 46th section 
of that Statute in the way contended for, and the words are given the fullest 
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sense of which they are susoeptiblef it would be necessary to hold that an Act 
of the Indian Legislature once passed, whether it observed or transgressed 
the provisos, would be good and valid until repeale^jL for the words 
Li29j of the section are “that all l&vra and regulations made as aforesaid 
(which means, vide s. 44, ‘ by the said Governor-General in Council made ’) so 
long as they shall remain unrepoaled shall be of the same force and effect,” &o. 

Now, it is not contended that a law and regulation made by the Governor- 
General in Council, forbidding the Secretary of State from borrowing money in 
England for the service of India, or altering the Mutiny Act, would bo valid, 
or would have any force Or effect, and therefore some litnitation must be put 
upon the sweeping terms of s. 45. Eut it seems manifest that Parliament must 
have had in mind the possibjlity and propriety of such laws being questioned 
on grounds apart from the breach of any of the provisos contained in s. 22. 

For s. 24 expressly provide? that— 

“ no law or regulation made by the Governor-General in Council .... 
shall be deemed invalid by reason only tliat it affects the prerogative of the 
Crown 

and 8. 14 provides that— 

“ no law or regulation made by the Governor-General in Council, in aocordance 
vntk the provisions of this Act, shall bo deemed invalid by reason only that the 
proportion of non-official members hereby provided was not complete.” 

Clearly, therefore, in these cases it was thought necessary to protect the laws 
in question from being called in question, and the place of question must 
certainly have been the Courts in this country. 

From those promises, therefore,—the limited character of the Ijcgislature, 
the conspicuous absence of sovereign or oven general powers, the language of 
the Statute in a. 48, and the provision against challenge on aiwcilied 
grounds, —T deduce the opinio'n that the Courts in India must have the power 
of examining the Acts of the Indian Legislature for tlie purpose of inquiring 
whether they have been made in accordance with the limited (though doubtless 
extremely largo) iiowors conferred by a Parliament, and also in the manner 
prescribed by Statute; and further, that the effect and force attributed to such 
Acts by s. 45 of 3 & 4 Will. IV, c. 85, belong only to laws passed under those 
same conditions. • 

[130] But it is further contended tliat if tlio Courts liave any such power, 
it can only apply to the provisions toucliing forbidden subjects, or to those 
connected with tlie enacting machinery which arc contained in the Statute, and 
that it cannot extend to criticising the mode in which the Legislature thinks fit 
to carry out its intentions. If this were so, ray answer to the objection would 
be that, in the case before us, the Legislature has expressed no intention at all, 
but has merely given anticipative sanctions to any course which the Local 
Government rnay at any time think fit to take in reference to a matter as 
extensive and important as any matter can be. But 1 tliink this Court is bound, 
where its jurisdiction is concerned, and more especially in a matter of criminal 
jurisdiction, to examine every objection to the validity of an Act, not of ooufse 
in a captious spirit, remembering indeed that it is under the Legislature, but 
laso that both are the creatures of Parliament. 

I have already said that the language of the 22nd clause of the Indian 
Counoils’ Act appeared to me not to warrant the handing over to any specified 
person the power to repeal or to make laws, and it is manifest that such is the 
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effect of jB. 9, Act XXII of 1669. It hi fact enables an authority, quite 
distinct from the Government of India, in either its legislative or its ex^Mutiva 
capacity, to aboli^ if it thinks fit all, tribunals and all constituted authorities 
in a given tract orcountry, and to do so at any future time, and ivith reference 
to a condition of things not even approximately understood by the Legislature. 
In point of fact, the discretion entrusted to the Lieutenant-Governor was not 
exercised till more than two years after the passing of the Act—was not 
exercised at all by the Lieutenant-Governor in office when it was passed, nor 
even was that Lieutenant-Governor a member of the Council which passed it,’ 
for the Act, as is well known, was passed at Simla, where, by Statute, the 
Lieutenant-Governor of the Punjab, and not the Lieutenant-Governor of 
Bengal, sits in the Indian Legislature. 

It seems to me, therefore, clear that the mind of the Governor-General in 
Council was not, and could not, have been applied at all, for legislative 
purposes, to the circumstances of the [iSl] Cossyah and Jynteeah Hills in or 
about October 1871, and that he did not by any law, at that or any other time, 
take away *the jurisdiction of the High Court The Legislature being competent 
to take away by a law this Court’s jurisdiction, might also, no doubt, by a law 
declare that at the end of two years such jurisdiction should cease ; but it made 
no such law, and evidently had not made up its mind upon the subject one 
way or the other. 

Bentham, in his Chrostomathia (Vol. Vlll, Works, page 94, Note), defines 
a law as —- 

“ a discourso.cxprcssivo of tho will of Home person or persons to whom, on the 

occasion and in relation to the subjoct in question, whether by habit or express engagement, 
the members of tho community to which it is addressed arc disposed to pay obcdieiice 

and he gives a very similar definition elsewhere (Vol. HI, p. 216), A regula¬ 
tion can be hardly a less positive or determinate expression of will 
enforced by sanction. If a law includes a declaration that a given person may 
do, or not do, a particular thing as ho chooses, and if the permissive enact¬ 
ment in 8. 9, Act XXII, is a lawful exercise of the legislative power conferred 
on the Governor-General in Council, then it would bo equally within that 
power to enact that it should bo competent to tho Lieutenant-Governor to 
abrogate and to re-introduce at his pleasure the whole of the existing law in 
every part of the Lower Provinces. That, it will doubtless be said, would be a 
lawful but an absurd and culpable stretch of legislative power; and it ought to 
be assumed that no such extravagance could emanate from the Governor- 
General in Council; but in truth the case supposed is not by many degrees 
removed from the case before us, only the character of such an Act is palpable 
when applied to our own case, which escapes observation when it refers to a 
distant and little known object. At any rate, the argument for the Crown is 
capable of being pushed to the most dangerous lengths ; and if the ease appeared 
to me only doubtful, I should think it more reasonable to conclude that Parlia¬ 
ment had not intended to allow a latitude which might, though it presumably 
would not, be so abused. 

* But there>are other reasons which, as I think, point with equal plainness 
to the same conclusion. Parliament itself seems [132] to have commented on 
this matter, in some places indirectly, in others directly. 

The 2&th section of the Indian Councils' Act recites that it has been 
doubted whether the Government of India had the power of making rules or 
laws for the non-regulation Provinces otherwise than by way of formal 
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^^islation; and itthen proceeds tovalidateall such rules or laws made prior tothe 
Passing of this Act. Now, irrespectively of what seems to me the unmistakable 
provision in favour of past rules only, it occurs to me to ashw/hy, if the powers 
of the Indian Legislature have as wide an extent as is claimed for them, resort 
was had to the authority of Parliament in this matter ? Why should not the 
Governor-General in Council have passed an Act legalizing such rules of previous 
date, and permitting them for the future ? It was, it seems to me, because 
its powers were considered unequal to that strain, and because Parliament, in 
legalizing the past, thought it not right to sanction the practice in the future. 

A somewhat similar measure of those powers is presented by the enactment 
of the Statute 34 & 35 Viet., o. 34, which, it seems to me, in the view contended 
for on the part of the Crown, would have been at least in part superfluous. 

Those declarations of the British Parliament seem to me, on the one hand, 
to indicate a distinct view as to the powers of the Indian Legislature, and on 
the other, an equally distinct determination that every relaxing of the strict rule 
as to the form of legislation should emanate from itself. In short, it seems to 
be clear that, after the passing of the Indian Councils’ Act down to 1870, all 
legislation of every part of British India was required to be by laws passed at 
a meeting for making laws and regulations. That undoubtedly was, and 
probably continues to be, the opinion of Sir Henry Maine, for it is 
plainly so stated in a paper of his written in 1868, which he has published 
as an appendix to his work on Village Communities. And on this point 
1 think myself justified in referring to the despatch of Sir Charles Wood in 
transmitting a copy of the Indian Councils’ Act to Lord Canning’s Govern¬ 
ment. I am aware that there is high authority against such references, 
tlSS] and also of tlie danger in some instances of making them, but the despatch 
is in this instance to be used against the Crown, whose Minister Sir Charles 
Wood then was ; and 1 believe there is no reason whatever for supposing that 
the Secretary of State was not on that occasion a perfectly faithful interpreter 
of the moaning of Parliament, or that the decision of Parliament in this 
particular was at all other than what the Ministry intended it to be. Sir C. Wood 
says in paragraph 27 of the despatch (written in August 1861) —“ You 
will observe, however, that henceforth legislative measures affecting any of 
the territories, regulation or non-regulation under the dominion of Her 
Majesty at the data of the passing of the Act, must be passed either by the 
Council of tlie Governor-General, or by that of the Government to which'suoh 
territories may be subject.” It would be, I think, a very imperfect and unreal 
compliance with that injunction, if the Governor-General in Council con¬ 
tented himself wdth a legislative declaration that the Local executive might 
in a given locality do anything that pleased it. 

But further, as in regard to some of these provinces a more convenient and 
flexible procedure was found to be requisite, and as the remedy was in the hands 
of Parliament, a farther Act was passed in 1870 (33 Viet., c. 3), wherein it was 
declared to be expedient that provision should be made to enable the Governor- 
General of India in Council to make regulations for the peace and good govern¬ 
ment of certain territories in India otherwise than at meetings for the purpose 
of making laws and regulations; and provision was made accordingly. It cannot 
have been intended that there should be in existence, simultaneously, two 
methods of changing the law for such territories, and I should, therefore, con¬ 
sider that for this reason alone the course taken under the Act of 1869, about a 
year and a half after the passing of the Statute just mentioned, was bad; but I 
also think it in plain contravention of the Indian Councils’ Act. 


761 



I.L.R. 3 Gal. 184 


THE EMP&ESS V. 


As to the nature and extent of the legislative powers intended to be conferred 
on the Indian Government (it is really that) by the Indian Councils’ Act, any^ 
one who desires tei observe how differently Parliament works when it gives 
complete authority, [1343 reserving only its own supreme and paramount right, 
need only compare that Act with the Statute 30 Yict., c. 3, constituting the 
Dominion of Canada with its superior and subordinate Liegislatures. 

One argument, however, which was much relied on, I must not leave 
unnoticed, although I do not deal very fully with it. Our attention was drawn 
to a groat number of instances in which, beginning from 1844-45, and coming 
down to the present time, a power had been exercised more or less analogous 
to that used in the present instance; and witli reference to these enactments it 
was contended, first, that a long course of legislation of the permissive or delega¬ 
tory kind must be taken to have established the practice and therefore the author¬ 
ity of that course ; and secondly, that inasmuch as many of such enactments 
were anterior to the Indian Councils’ Act, Parliament must be taken to have 
noticed the course of practice, and by passing it over in silence to have 
sanctioned what it observed. As to this, it seems to me in the first 
place that the great majority of the Acts named in the list handed up to us differ 
so widely from the present one as to be of little value for the purpose of the argu¬ 
ment. It often happens, and must often happen, that the usurpation of a power 
passes unnoticed, or at least unchallenged when the occasion is insignificant, or 
when the attend ant circumstances appear to justify or to excuse theencroachment. 
To leave to an inferior or a different authority the provision of means for carrying 
out a law, or to entrust to its discretion the choice of a precise date for putting it 
in force, appears to me not incomx^atihle with the retention by the Legislature in 
its own hands of the principal decision as to the policy of the law ; and many of the 
Acts referred togonofurther than this trifling delegation. Speaking without any 
claim to precision, because 1 have not thought myself bound to go through the list, 

1 venture to affirm that not more than two or threeof these instances can be at all 
classed in importance, and in departure, as I view it, from the statutory powers 
of the Government of India to legislate, with the present one. And as the ques¬ 
tioning of such assumptions of powers is matter of accident not originating with 
the Courts, no argu-[1353ment can be founded on their having hitherto passed 
unnoticed by the Judges. With Parliament of course the ease is widely different. 
The sovereign Legislature intervenes when and as it pleases of its own motion or 
impqjled thereto from outside; and if any consentcould be inferred from the silence 
of Parliament the Courts would be concluded. But on such a topic as this I do 
not think that we are bound to presume the knowledge of Parliament, or that 
it would be safe to draw so important an inference from its silence. It cannot 
be said that the practice under consideration has ever been free from doubts as 
to its legality. Judicial doubts on the subject were expressed in the case of 
Biddle v. Tariney Churn Bancrjee (1 Tay. and Bell, 390), to the decision in 
which case, so far as it went, we are bound to pay the highest respect; and we 
may feel tolerably certain that if the matter had attracted the attention of Par¬ 
liament, it would have been dealt with in a manner similar to that adopted in the 
25tb section of the Indian Councils’ Act, that is to say, the doubts would have 
been recited and the practice legalised either for the past or for all time. 

I am unable, therefore, to assume even that Parliament was cognizant of, 
stiU less that it intended by silence to approve, the mode of the legislation 
referred to. 

Upon these eonsiderations it seems to me that the notification of the 
Lieutenant-Governor issued under authority of Adt XXII of 1869, s. 9, could 
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not have the effect of putting an end to the jurisdiction of the High Court. 

I take it as clear that this Court had jurisdiction in the Cossyah and Jynteeah 
Hills, because that was a jurisdiction vested in the Court of^izamut Adawlut 
at the tiDQ§i of its abolition ; and the result is that, me judicc, such jurisdiction 
has not been validly taken away, but still exists. 

I wish now to say that when I first committed to writing the views which 
I held upon this very important question, I found myself to have arrived, by a 
nearly similar train of reasoning, at tlie same opinion wliich ray brother Markby 
has expressed with a fullness of treatment and an amplitude of research to 
[136] which I do not pretend. I might have adopted, porliaps, every word of 
that exhaustive judgment, but I thought it on the whole more respectful to the 
Government, as well as more satisfactory to myself, that I sliould indicate, 
however slightly, the grounds of my own independent conclusion. 

Garth, C.J. —The important questions which we have to decide in this 
case have now been maturely and anxiously considered by this Court; and 
although I regret for some reasons the decision at which the majority of the 
Court have arrived, it is satisfactory to know that the points have been argued 
as fully as they could have been ; and that our attention has been called, as I 
Iwlieve it has, to all the available materials which could guide our minds to a 
just conclusion. 

The case has been twice argued,—first by the Legal Remembrancer on behalf 
of the Government of Bengal: and again, at the instance of the Government of 
India, by the Advocate-General and the Standing Counsel Mr. Kennedy for 
the Grown, and by Mr. Philfips on behalf of the jmsonors, whoso services 
the Government have very properly retained for that j)urpose. 

Upon the first point which we have to determine, there is little or no 
difference of opinion. We are all agreed that the Governor-General in Council 
could, in the exercise of his legislative powers, have removed the district of tlie 
Cossyah and Jynteeah Hills from the jurisdiction of the High Court. 

The only question is, whether by the moans which they have adopted, 
they have effectually carried out that object. 

The jurisdiction of the Court has certainly not in this instance been taken 
away by any direct axition of the legislative body. Act XXII of IRfiU did not 
of itself even profess to take away that jurisdiction. It can only be said to 
have done so indirectly, by conferring upon the Lieutenant-Governor of Bengal 
what was undoubtedly a very large discretionary power. He was by that Act 
invested with authority to remove the district in question from the jurisdiction 
of the High Court, and to abolish entirely at his own discretion and at his own 
time the laws and the system of judicature which prevailed there. He had 
also the power of introducing new laws, and of [137] reconstituting a judicial 
system in accordance with his own views; or he might, if he had so pleased, 
have left the district entirely destitute of any laws, or any judicial systertf 
whatever. 

It may indeed be open to grave doubt, whether, looking only to the Statute 
from which the Legislature of India derive their powers, it was contemplated 
by Parliament that they should exercise those powers by conferring on any 
other person, or body of persons, so large a discretion. 
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Bnt the question which we have to decide, is, not whether in this instance 
the Legislature have exercised their powers wisely, or in such a way as Parlia¬ 
ment intended that they should exercise them ; but— * 

1st. —Whether they had the power to take away the jurisdiction of the 
Court by the means which they adppted ? and 

2ndly. —Whether that is a question which the Courts of this country have 
a right to determine ? 

It will be convenient to deal first with the last of these points. 

It was argued at the bar, that the power of making laws and regulations 
which was given to the Legislature of this country by the Councils’ Act, was as 
extensive a power (subject to the restrictions contained in s. 22), as was 
possessed by the Imperial Legislature ; and that any enactment which they 
were pleased to pass under the name of a law could be no more questioned by 
the Courts than an Act of Parliament. But it seems to me that a great and 
dangerous fallacy underlies this argument; because there may be many enact¬ 
ments which the Indian Legislature may pass, and honestly believe that they 
have a right to pass, but which may, nevertheless, be ultra vires, and of no 
force at all as laws. Suppose, for example, that an Act were passed, which in 
point of fact infringed one of the restrictions in s. 22, but which the Legislature 
bond fide believed was no infringement: would the belief of the Legislature that 
they were justified in passing such an Act prohibit Courts of justice from 
inquiring into the validity of it ? Or to take another instance unconnected 
with the restrictions in s. 22 : suppose the Legislature [138] were to pass an 
Act, by which they authorized certain police officers to arrest a French subject 
in Chandernagore, and upon the man being arrested in Chandernagore, and 
brought in custody to Calcutta, he were to institute a suit here for illegal 
imprisonment,—would the Courts here have no jurisdiction to enquire into the 
legality of the imprisonment, and would the prisoner be utterly without remedy, 
simply because the Government had passed the Act, and believed that they hi^ 
a right to pass it as a law ? These instances are of course very clear; but in 
others considerable doubt might arise as to whether an Act passed by the 
Legislature was or was not within their powers ; and in all such oases, unless 
Courts of law had jurisdiction to determine this question, the Indian public 
would have no means of redress, and the Government here would be virtually 

autocratic. 

« 

It may be said, no doubt, that the right which Her Majesty in Council 
possesses of putting a veto on any Act which is passed by the Legislature, affords 
some security against any excess of their powers; but it must Iw borne in mind 
that the scrutiny to which Indian measures are subjected by Her Majesty in 
Council, is not so much a legal security, for the purpose of ascertaining whether 
the Act is or is not strictly within the powers of the Legislature, as a scrutiny 
of policy and prudence to determine whether the Act is in accordance with the 
views of the Home Government, and a wise and prudent measure having regard 
t6 the interests of the Empire. 

I am, therefore, of opinion that it is the province and duty of this Court to 
determine, whether by the Act of 1869, and the notification in the Gazette, 
which was made in accordance with its provisions, the jurisdiction of this Court 
has been abolished; and that it is not because that Act has been passed by the 
Legislature as a law that we are disabled from inquiring into its validity. 

Nq doubt, as soon as the fact is once established, that an Act of the 
Legisl^re which has been duly passed is within the scope of their jmwers, 
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the Court have no right to inquire into the propriety or wisdom of the law which 
is established by that Act; but it is not every Act which the Legislature may 
tis*] pass which can legally be considered as a law. Thu»lo bring the argu¬ 
ment nearer home to our present purpose, suppose the Legislature were to pass 
an Act, transferring the whole of their legislative powers over the Indian 
Empire to the Governor-General. That, in my opinion, would not be a law at 
all within the meaning of the Statute. It would simply be an abdication of 
their legislative powers in favour of the Governor-General, directly at variance 
with the language and plain meaning of the Councils’ Act; and I should say 
the same of a similar transfer of their powers with regard to any portion of the 
Indian Empire. 

Now I consider that the questfon in the present case is, whether that por¬ 
tion of the Act of 1869 which relates to the Oossyah Hills, is a law properly so 
called, or a mere transfer of the powers of the Legislature to the Lieutenant- 
Governor of Bengal. 

I quite agree with my learned brothers, that this is a question of construc¬ 
tion, and one to be determined not only by reference to the Councils’ Act itself, 
but to other Acts of the Imperial Legislature which may be found to have a 
bearing upon the subject, and to other important considerations, to which I shall 
presently refer. 

If the Act of 1869 stood alone, as the only instance of its class, and we 
had only to determine whether the transfer of power to the Lieutenant-Governor 
which is thereby made was such a law as the Councils’ Act authorized, 1 
confess I should feel more doubt upon the question. But having regard to the 
course and character of the legislation which hns been going on in this country 
and in England with reference to this country, for the last forty years, it 
appears to me that the Imperial Legislature have themselves put a construction 
upon the Councils’ Act, which (so long as it is not inconsistent with the 
language of the Act itself) we are bound in duty to stdopt, how'ever much it may 
be opix)sed to our first impression ; and I quite think also, that every reason¬ 
able intendment, which can legally be made by this Court in favour of tho 
validity of the acts of Legislature, should undoubtedly be made. 

Now, upon looking back through the Acts of Council since the year 1833, 
when the East India Company’s Charter Act [140] was passed, it seems to 
me impossible to resist the conclusion that the principle and the course of action 
which has constantly been pursued by tho Legislature of this country, is 
precisely that which is now called in question in the Act of 1869. 

By the Act of 1833 therlegislative powers which were then conferred upon 
the Governor-General in Council were in the same language, and (for the pur¬ 
poses of the present case) to the same effect, as those given by the Councils’ 
Act in 1861; and from the time when that Act passed, the Governor-General 
in Council has constantly been in the habit of exercising those powers through 
the instrumentality of high officials and public bodies, in whom a large discre¬ 
tion has been vested for that purpose ; and when we consider the extent and 
variety of the business of the Legislature, it is difficult to see how without 8ucj;i 
machinery they could effectually discharge their functions. 

It would seem almost impossible in a country like British India, so vast in 
extent, so various in its population, its laws, and its customs, that the Legisla¬ 
ture could.perform its multifarious duties satisfactorily, without entrusting to 
the Ejfecutive Government; to the Governors of provinces, or to of^er high 
offidals, and representative bodies, a considerable share in the worki^.out of 
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their manifold and oomprehenaive measures ; and it would also seem impossible 
that they should do this effectually without vesting in those high personages 
and bodies a large^ amount of discretiociary power. 

Moreover, it must be borne in mind that whatever important trusts are thus 
created by the Legislature, they are by no means absolute or irrevocable. Her 
Majesty in Council can put a veto upon any Act of the Governor-General in 
Council which her advisers may not approve, and the Government here are 
always in a position to see how the powers which they have conferred are being 
exercised, and if tliey are exercised injudiciously, or otherwise than in accord¬ 
ance with tboir intentions, or if, having been exercised, the result is in any 
degree inconvenient, they can always by another Act recall their powers, or 
rectify the inconvenience. Now, it will be Sufficient for my present purpose that 
I should refer to a few only of the Acts of Ci*i3 Council which were passed by 
the Legislature, between 1833, the year of the East Indian Charter, and the 
passing of the Councils’ Act in the year 1861; and 1 would mfer in the first place 
to the Procedure Codes of 1859 and 1861 as being remarkable instances of the 
course of action to which I have alluded. 

The Civil Procedure Code of 1859, which effected a great change in the law, 
was only applied in tlie first instance to the Eegulation Provinces of Bengal, 
Madras and Bombay ; and under the jjrovisions of s. 385, it was not to take 
effect in any other parts of India, until it should be extended thereto by the 
Governor-General in Council, or by the Local Government of any Non- 
Kegulation territory'. Thus the Lieutenant-Governors of Non-Regulation Pro¬ 
vinces were empowered at their own discretion, and at their own time, to extend, 
each to his own territory, the provisions of a Statute which not only introduced 
an entirely new irrocedure into tire Civil Courts, but contained enactments 
which affected very materially the rights, liberties, and property of the subject; 
and by Act XXI11 of 1861 (which was passed in the same year as the 
Councils’ Act) the Local Governments of Non-Regulation Provinces were invest¬ 
ed with a much larger discretion ; because they were by that Act authorized 
to introduce the same Code into their respective provinces, subject to such 
restrictions, limitations, and provisos as they might think proper. 

Then again, by Act XXV of 1861, the Criminal Procedure Code, a similar 
power was given to certain Local Governments of introducing at their own 
option the provisions of that Code into their respective territories; and 
thi^ Act not only introduced new modes of procedure, but contained many 
enactments which made a very material change in the criminal law. 

It seems to me impossible to deny that these Acts did in fact confer upon 
the Local Governments of Non-Regulation Province]^ precisely the same kind 
of power, although different in degree, as by the Act of 1869 was vested in the 
Lieutenant-Governor of Bengal; they placed entirely in the hands of the Local 
Government of those Provinces the right of abolishing at their pleasure the old 
system of procedure, and of introducing a new system, which very materially 
changed the law, and [142] affected the rights and liberties of the inhabitants 
of those Provinces. And the Civil Procedure Code of 1861 went further. 
Jjecause it gave the Local Governments a power to alter or modify the Coda in 
any way they might think proper, and so to introduce a different law into their 
respective Provinces from that which was in force in the Regulation Provinces. 

And there were many other Acts passed during the period which I have 
defined, in which the Legislature proceeded upon the same principle, although 
the conferred by those Acts might not have been so extensive as m the 

two inmnees which I have just named. Thus, ^ct II of 1835 gave the Bengal 
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Gownment full power to issue any instructions which it might think proper 
fear the control and guidance of the Courts of Assam and Cachar. Act VI of 
1838 contained similar provisions with Vegard to the CourW in the Gossyah 
Hills. Act XXI of 1845 authorized the Governor-General in his executive 
capacity to place any of certain specified territories under a totally different 
system of law from that to which they were then subject. Act IX of 1846 
empowered the Madras Government to make laws for the regulation of the 
Madras Harbour. Act XVI of 1846 conferred upon certain Commissioners 
the right of making bye-law'S for the town of Calcutta. Act XI of 1848 gave 
the same Commissioners still larger powers of a similar kind. Act I of 1852 
empowered the Bombay Government to make laws for the regulation of the 
Bombay Harbour. Act XXII of 1860 affords a more striking illustration of 
the same principle. By that Act the Chittagong Hill Tracts were entirely 
excluded from the jurisdiction of the ordinary Courts, both civil and criminal, 
and from the control of the revenue laws and ollicors : and they wore placed 
entirely in the hands of the Lieutenant-Governoi' of Bengal, who was to 
appoint what Courts and officers he thought proper, and give what instructions 
he pleased for the governance of such Comiis and oflicors. .And again. Act XIV 
of 1861 contained similar provisions with regard to theKohilcund Hill Tracts; 
placing the administration of justice and the management of the revenue in the 
hands of the Lieutenant-Governor of the North-West Provinces. 

Ci«3 Now all these Acts amount in one sense to a transfer of legislative 
power, because in each of them tlie Legislature entrusts to some other person 
or body of persons the making of la'ws and regulations which it might have 
made itself. Thus, instead of making laws for tlie regulation of tlio harbours 
of Madras and Bombay, it has transferred the jjowor of making those law's to 
the Local Governments. Instead of introducing the Procedure Codes into the 
Non-Begulation Provinces, it has left the introduction of those Codes to the 
discretion of tlie Local Governments. Instead of organizing a system of 
judicature and revenue laws* for outlying districts such as Assam and the 
Chittagong and Rohilcund Hill Tracts, it has transferred to the Local 
Government the duty of making laws for those districts. 

The difference between the transfer of uutliority in all these cases and in 
that which wo are now called upon to decide, appears to mo one of degree 
only, not of principle ; and if Courts of justice had to determine in eftch 
of such cases how far the Legislature might or might not go in the creation 
of these important trusts, and in conferring powers upon higli oflicials, which 
they might have exorcised •themselves, the task would not only he one of 
extreme difficulty, but inilst lead in my opinion to most inconvenient results. 

Has then the Legislature of this country been proceeding all these years 
upon a principle unwarranted by law ? Has it been abdicating its proper 
functions and transferring powers w’hich it had no right to transfer ? The 
answer to this question will be found in the Councils’ Act of 1861. That Act 
has put a construction upon the meaning of the Indian Charter of 1833 which 
it seems to me almost impossible to misunderstand. * • 

It cannot seriously be supposed that the Imperial Parliament, when it 
was reconstituting and strengthening the Legislative Council in 1861, conferring 
upon it fresh powers, and subjecting it to restrictions which had not been 
previously imposed, could have been in ignorance of the mode in which the 
powers of legislation, which had existed for nearly thirty years, haS been 
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exeroised by the Governor-General in Council.* The Acts of that Legislature 
had been regularly transmitted to England [1443 ^or the approval of Her 
Majesty in Coutfoil. They were w€U known to the authorities at the India 
House. They had been considered by Her Majesty's advisers ; fend many of 
them, more especially the Procedure Codes, had been carefully discussed and 
considered both in England and in this country. The Act of 1869 was prepared 
and passed under the auspices of Sir Barnes PEACOCK ; and the Acts of 1861 
were also passed at the time When he was not only Chief Justice of the High 
Court but also a Member of Council. 

It cannot be supposed, therefore, that if the provisions of those Acts had 
been contrary to law. or even questionable, they would have escaped the 
vigilance of Sir Bahnes Peacock, whose keen perceptions and long experience 
both as a legislator and as a judge, rendered him peculiarly capable of detecting 
any such illegality. Nor, on the other hand, can it be supposed that the 
Imperial Parliament would have renewed in the Councils’ Act of 1861 the 
legislative powers which the Governor-General in Council had so long exercised, 
if they had disapproved of the course of action which the Legislature 
had been pursuing. The fact that with the knowledge of the circumstances 
which they must be assumed to have possessed. Parliament did in the Councils’ 
Act renew the powers which were given by the Act of 1833, appears to me to 
amount to a statutory acknowledgment that the course of action which had 
been pursued by the Legislature in the exercise of those powers was one which 
the Act had authorized. 

As regards the case of Biddle v. Tariney Churn Banerjee (Tay. & Bell, 390), 
which has been relied upon by Mr. Justice Markby, I need only say that, 
although I entertain the greatest respect for the learned Judges who took part 
in that decision, I cannot help considering that the view which they took in 
that case of the powers of the Legislature lias been since virtually disregarded 
by the Legislature itself, and overruled by the Imperial Parliament by the 
construction which they have put upon the Act of 1833. 1 believe that at the 
time when that case was decided, it was generally supposed that the power of 
the Legislature to [145] transfer its authority was very limited. If that case 
were now law to the full extent of the decision, it would follow that a great 
many Acts of the Legislature which have been acted upon as laws for years 
past, and are acted upon now, were altogether illegal. 

I am, therefore, of opinion that Act XXH of 1869, the principle of which 
I cannot distinguish from that of the Acts which I have mentioned, was a law 
which the Legislature were justified in passing, and which did, in conjunction 
with the notification which was made under it, effecffually remove the districts 
in question from the jurisdiction of the High Court. But as the majority of 
the Court are of a contrary opinion, the appeal made by the prisoners will be 
entertained, and the records will be sent for. 

£ • The Privy Council observed :— 

*• If their Lordships were to adopt the view of the m.ijority of the High Court, they 
•(unless distinotione were made on grounds beyond the competency of the judicial Office) would 
be casting doubt upon the validity of a long course of legislation, appropriate, as far as they 
can judge, to the peculiar circumstances of India ; great part of which belongs to the period 
anteoedenb to the year X861 and must therefore (as Sir Richard Garth welt oheenred) be 
presumed to have been known to, and in the view of. the Imperial Parliament when the 
CtnmeUif Aci of that year was passed. ”—L. R., 3 A. C.. 907 ; L. R., 61. A., 196 - I L R i 
Cak, 178 (18^.1 * ■ 
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It is much to be desir^ that this adverse judgment, and the vast impor¬ 
tance of the question which it involves, may induce the Government of India 
to take this case, if it is open to them to do so, on appeal to tbo Privy Council. 

Ar. — ■ — ■ — 

NOTES. 

[Reversed by the Privy Council in Empress v. litirah, i Cal., 172: B I. A., 178:8 C. L. R., 
197. For notes, see our Notes to that case.] 

[ 8 Cal. liB ] . 

FULL BENCH. 

The 12th September, 1877. 

PHESENT: 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice .Jackson, 

Mr. Justice Macphehson, Mr. Justice Mabkby, 
and Mr. Justice Ainslie. 


Gobind Chunder Koondoo and others.Plaintiffs 

versus 

Taruok Chunder Bose and others.Defendants.’' 


C1C.L.R.88.] 

Res judicata —Act VIII of 1869, s. 2—Suit for rent. 

The plaintiffs brought this suit to establish, as against the defendants, their title to 
certain land in the occupation of a tenant. In a previous suit instituted by one of the present 
defendants against the tenant for rent, one of the present plaintiffs (representing the right 
now claimed by all of them) intervened as the defendant, on the ground that he was the person 
entitled to the rent, and failed to establish his claim. Held, following the Full Bench case 
C«83 of Hurri Sunkttr Mookerjee v. Muktaram Palro (15 B. L. E., 938 : 8. C., 24 W. E., 
154), that the plaintiffs in this suit were barred by the judgment in the former suit. 

When once it is made clear that the self-same right and title is substantially in issue in 
two suits, the precise form in which either suit was brought, or the fact that the plaintiff in 
the one case was the defendant in the other, became immaterial. 

This case was referred to a Pull Bench by Garth, C J., and Mitteb, J., 
by the following order :— 

“ This was a suit brought by the plaintiffs to recover possession of a one- 
anna share of a certain jote. In the year 1871, the plaintiffs claimed to be 
entitled to a 15-anua share of the said jote, and the defendant No. 1 to a one- 
anna share thereof. In that year the superior landlord of the jote sued some 
persons other than the defendant No. 1 for rent of the entire jote, and obtained 
a decree against them, under which the said tenure was put up for sale, and 
purchased by the defendant No. 4, who again sold the same share to all the 
plaintiffs in the name of the plaintiff No. 1. The defendant No. 1 then brought 
a suit (No. 1174 of 1872) for arrears of rent of the one-anna share against the 
occupying tenant of the jote, Mohun Chunder Doss, in which suit the plaintiff 
No. 1 intervened as a defendant, upon the ground that he, and not the present 
defendant No. 1, was entitled to the rent claimed. Thereupon the question 
was raised in that suit, whether the then plaintiff (the defendant No. 1), or 
the then defendant (the present plaintiff No. 1) was entitled to the rent as* 
owner of the one-anna share; and that question was adjudicated upon and 
decided against the present plaintiff. The intervening defendant in that case 
(the present plaintiff No. 1) claimed to be the owner of the entire jote, by 

* Special Appeal No. 794 of 1676, againot a decree of Baboo Srinath Boy, Subordinate 
Judge of ZiUa Furr^pote, dated the 14th of February 1676, afiBnning a decree of Baboo 
Unnoda Nath Moaoomdar, Officiating Munsif of Bbunga, dated the 6th July 1875. 


759 





LLJSL. 3 Cal. 147 QOBINB CiBUNDBB KOONDOO &c. 


virtue of the said sale to him on behalf of all the present plaintiffs ; and the 
only question in this suit is, whether Che plaintiff's (by virtue of that sale) are 
the owners of th^ one-anna share of the jote as against the defendant No. 1, 
the plaintiff' in the former suit ? 

" Both the lower Courts have held that the plaintiffs are barred by the 
judgment in the former suit (by virtue of Cl47] s. 2, Act VIII of 1859), upon 
the ground that the self-same question which was tlioro raised and decided is 
also raised in this suit. 

" The question has now come before us on special appeal, and as there 
apjiear to 1)0 conflicting decisions of this Court upon it, —see Muss'imut 
Inderhutte Kooor Shaikh Miihhooh .4/? (24 W. R., 44), Mohinui Chunder 
Moziwmdar v. Asradhci Dosse (15 B. L. R., 251, note; S. C., 21 W. R., 207), 
Deokec Ninulun Roy v. Kali Pemhad (8 W. R., 306).—and as the point is one of 
general importance, we tliink it right to refer the question to a Full Bench. 

“ The question is, wliethor. under the circumstances stated, the plaintiffs 
are barred by the judgment in the former suit 'I " 

Baboo ()hhoii Churn Boar foi’ the Appellants. 

Baboo Bunyahidhur Sm for tlie Resjiondonts. 

The following cases were referred to in the course of argument \ --Mussamul 
Imlerhutto. Kooer v. Shaikh Miihhooh Ali (24 W. R., 44) ; Mohnna Chunder 
Mozooindar v. Asradha Do.ssr (15 B. L. R., 251, note ; s. c., 21 W. R., 207); 
Deokee Nnmhinltoy v. Kali Pemhad (8 W. R., 366) ; Dhonaye MuiidiU v. Arif 
Mvndul (9 W. R., 306) ; Shih Pcrshud Pariah v. Muddiin Mohun Doss (15 VV. R., 
415) ; Anhhil Chunder Muokerjee v. Shib Narain (Ihnse (15 W. R., 527). 

The Judgment of the Full Bench was delivered by 

Garth, C.J.- I am of opinion that in this case tlie jdaintiffs are barred by 
the former judgment. It is to be observed that the present suit is not to 
recover klras possession of the i)roporty in question. Tlie land is in the occupa¬ 
tion of a tenant, and the plaintitls' only object is to establish their title to it as 
against the defendant No. 1. Wo have, therefore, to see whether the right and 
title which is tlie subject of claim in this suit was not the very same right and 
title which was in issue lietweou the same parties, and determined in the 
former suit. When once it is made clear that the self-same right and title 
wa,s substantially tl48j in issue in both suits, the precise form in which the 
suit was brought, or the fact that the jilaintiff in the one case was the 
defendant in the other, becomes immaterial. 

Now, in this instance, the plaintiff in the former suit is the same person as 
the defendant No. 1 in this: and he sued to recover from the occupying tenant 
the rent of the property now in dispute. In tiiat suit one of the plaintiffs 
(representing and claiming the same right under the same title which is now 
claimed by all the plaintiffs) intervened as a defendant, and ho resisted the then 
plaintiff’s claim to the rent, ujion the ground that he (representing the present 
plaintiffs' interest) was entitled to it as the owner of the property. An issue 
was, accordingly, framed in thatsuit, as to whether the then plaintiff (thepresent 
■•defendant No. 1) was entitled to the I'ent as owner of the property in question 
as againat the then defendant who represented the present plaintiffs. This 
question was contested between them in that suit upon the same title and 
materials which are now' brought forward in the present suit, and the only 
difference is, that the plaintiff in that suit is the defendant in this. 

On the other hand, it is argued by the appellant, that the claim in the 
former suit was for rent against the tenant; that the only issue in that case 
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was whether the plaintiff was entitled to that rent, and that the question of 
title raised by the intervening defendant was only incidental to the main issue. 
JMlfas between the plaintiff and the intervening defendantf'the question, and 
tffe only question, was that of title, and as the defendant in that suit chose to 
intervene and to raise that question between himself and the plaintiff, he, and 
those whom he represented, must take tlie consequences of their intervention. 

Our decision in tliis case will bo found entirely iu accordance with the 
views expressed by the Full Bench in the case of Hum Sunker Mookerjee v. 
Muktaram Patro (15 B. L. R.. 238 ; s. c., 24 W. K, 154). 

The appeal will be dismissed with costs. 


NOTES. 

RES JUDICATA. 

[1. CONSEQUENCES OF ADDITION OR INTERVENTION OF PARTIES, PRO FORMA 
AND OTHERWISE 

(rt) (1) The bar of res judicata Cal., 145. 

(2) Fir.it .luit. A against B for rent. C intervened uu the ground that he was entitled 
thereto but failed ; aecottd suit, for possession bj C against .4 under a butwara 
before the first suit, res judicata applied . •-(1.S78) 8 Cal., 705. 

(5) Title against different sets of tciiaiits, ml.ervcnor bound (1878) 2 C. L K., .'1.-!. 
(/>) JVIwn tJie bar does not apply — 

(1) First suit by A against Band 0, clainiingcertain property as tenant of O ; decided 
in TV's favour ; second suit by 0 against B for possession of the samp property 
held not barred. 

“ The conduct of the suit was not in his h.inds ; and if it had been abandoned by the 
plaintiff so as to cause it to be disiiiisscl, it could not reasonably be held that 
this suit was barred ” ;—(ISftfi) 12 Cal., 580 F. B. 

(2) In 12 Cal., 580 “the distinction is pointed out beiwoon formal and necessary 

defendants. There must be a con flict of interests among th(‘ defendants and the 
judgment must define the real rights and obligations of tlio defendauts inter 
se (1000) 25 Bom., 74 : (IS86) U Bom., 21f. • 18 All.. 05. See (1801) 14 M.id., 
825; (1802) 15 Mad., 264 ; (1801) 18 Mad.. 164 : (1004) 27 All., 50. 

II. THE PRESENCE OF OTHER PARTIES IMMATERIAL 

First suit, by .4 against B for rent dismissed on fibs allegation that C .and /) were his 
landlords; second .luU by A against B, 0 and I) for pns.ses.sioii ; the question of title was held 
to be res judicata :— (1882) 12 C. L. R., 38. See also 3 Cal., 705 ; 2 C. L. R., 33. 

III. THE ARRAY OF PARTIES AS PLAINTIFFS OR DEFENDANTS IN THE SEVERAL 
SUITS IMMATERIAL 

First suit. A against B for possos.siou based on title dismissed ; subsequent dispossession 
by A; second suit, by B against -I for possession, title held res judicata :—(1900) 5 C. W. N., 
5J34. See also (1877) 8 Cal. 145 ; (1878) 3 Cal. 705. 
lY. AS BETWEEN LANDLORD AND TENANT 

(а) Title to different plots of same holding :—(1881) fi Cal., 715--9 C. L. K., 216 ; (1882) 
»0al.. 120. 

(б) Title against different sets of tenants, iiitorvenor bound :—(1878) 2 C. L. R., 33. 

(c) Title to rent(1877) 3 Cal., 145 ; (1878) 3 Cal., 706. 

y. COMPETENCY WITH REFERENCE TO SUBSEQUENT SUIT 

Bee 11 Cal., 301 P. C. reversing (1880) 6 Cal., 406 ; (1880) 5 Cal., 832.] 
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JtJOOMQHAN HALDAK V, 


[149] ORIGINAL CIVIL. 

The ‘^7th July nnd*‘J7ih August, 1877. 
Present: 

Mk. .Tltstice Kennedy 


Jugoniolian Haidar 
versus 

Sarodanioyoe Dossee. 


Hindu tmr —Partition—Share of mdheron partition aimng sons—Deceased son. 

On A p.irtilion among lior '.ons, a niotlinr i., entitled to obtain a share as representative of 
a deceased son, as well as one in her own right. 


Suit for partition of a house and promises, ,32, Anundrain Doss’s Street 
in Calcutta. One .lavaki'isluia Haidar died in 1835 intestate, leaving a widow, 
the defendant Sarodarnoyee, and live sons, the defendant Krishnainohan, 
Gopiinohan and Hariiuohan since deceased, the defendant Rajoniinohan, and 
the plaintiff. .\t the time of hss de.itli lie was entitled to a fourth share in 
certain projierty, of which the liouse and premises in suit formed part, and of 
which lie and his llirec brothers had been in joint possession. After 
.layakrishiiii’s deatli, namely in 1846, a partition of the joint property was come 
to, and on sucli partition the house and promises in suit were allotted to tho re¬ 
presentatives of -layakrishna, who since had lived as ct joint Hindu family 
subject to the Dayabliaga law. Harimohan, one of tlie sons, died in 1848 
unmarried and intestate, and his motlier Sarodanioyoe succeeded to his share 
of tlie piotierty as his heiress and representative. Gopiniohan, another of the 
sons, died m 1K55 intestate, leaving Ids widow, the defendant Soudumini Dossee, 
his heiress and representative. The suit was brought by .Jugomohaii, 
one of the sons, against Sarodarnoyee, Krishnainohan, Soudaniini Dossee, 
and Rajonimolnin, for a partition of the property. The plaintiff' submitted 
that, as oho of the five sons of .layakrislma, he was, subject to the share to be 
allotted to Karodamoyee as mother of the said five sons as aforesaid, entitled to 
one oqual tifth share in the said house and premises, and that the said house 
and premises ought to be divided into six equal parts, of which one ought 
to he allowed to him in severalt> : but tluit provision ought to be made for 
the partition and division of tlie share to he allotted to Saiodamoyee between 
the persons entitled thereto at her death. After hearing [ISO] evidence, a 
decree was made for partition. The only question material to this report 
was as to the portion to be allotted to Sarodarnoyee,-- namely, whether she was 
entitled both to her own share and the share of her deceased son Harimohan. 

Mr. lionnerjee and Mr. Stokoe for the plaintiff. 

Mr. Jackson and Mr. J. G. Apear for the defendant Krishnamohan. 

The other defendants did not appear. ^ 

Kennedy, J. —In this case it seems that I have omitted to give judgment 
on a question as to the right of a mother on partition amongst her sons to 
obtain a share as representative of a deceased son, as well as a share in her 
own right. This question was reserved at the conclusion of the judgment, and 
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I thought I had already delivered judgmeot upon it; hut I had certainly con¬ 
sidered the question and come clearly to the conclusion that she is so entitled, 

, The Dayabhaga, Chapter III, s‘ll, para. 31, says The equal partici¬ 
pation of the mother witli tlio brother takos effect if no separate property has 
been given to the woman, but if any has been given slie takes half a share." I 
do not think that the share whicii a raothor takes as representing lior deceased 
son is separate property which has been giviai to liov. The Sanskrit of tliis 

text 1 find in the Vyava.stha, 1st edition, jiago -120, to ho which 

Jlaboo Shaina Churn translates, I presume cm recti v., 

“on the husband and the rest not giving stndlian.” Them is, tlioreiuie, no 
excojition tor property iiossessod h> the \vifi‘ save in the case of slridlian, and 
under the Bengal school of law and tho Bengal decisions on the Mitaksliara, 
inherited proiierty is not stridliari, whatever c()ntrovcrs> there may h<! under 
the other bchools or in other treatises; see ('liofay iMtH v (Uitiunva Lall 

(14 B. L. Tl., 235, at p. 244). Bven, thoiefom, if tlio words liave not 

the proeiso force of gifts expanded hy tho [131] Bengali gloss into gifts by tlie 
husharid and the rest, I think that this could not ho looked ujion as coming 
within tlie exception. 

Attorney for tho Plaintiff : Mr. GiHanders. 

Attorney for tho Defendant KrisImanioli.M) . Balioi) /’. t '. Moulct'i/re. 

NOTES. 

[SHARE OF FEMALE MEMBERS ON PARTITION - 

I. This case has boon approved in (190SI 36 Cal., 75 . “ That, rilling of l\l<;NNK,t)Y.is 
fomidcd on the text in the D.iyabhaga Ch. Ill s. n ji. il anti there npptMrs to tic no doubt 
as to Its correctness." 

‘i. The grandmother is entitled to a share in .i partition between grand.-.oiis iiiiu great 
grand.sun .--(1904) -‘Jl Cal., lOG.") S C. \V. N.. 7()3. 

Sue, with reference to the lleiigal viesv tli.it sin-li -hare i-- not sIreHi.in, flic rcm.irks 
of WnST, .)., Ill (IKS(J) U IJjiii iS-» 1'. l!.l 
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FULL BENCH. 


The 29th July, 1877. 

Present: 

Sm Richard Garth, Kt., Chief Justice, Mr. Justice L. S. Jackson, 
Mr. Justice Macpiierson, Mr. Justice Markby, and ^ 

Mr. Justice Ainslie. 


Lungossiir Kooor. Plaintiff 

verms 

Sookha Ojha......Defendant' 

iinil 

Radhay Kishan.Plaintiff 

versus 

Kali Misaer.Defendant.! 


Jurisdiction—Bent Suit under Rs. 700 —Special Appeal — Bengal Act VIII 
of 1869. ss. 8-3, -34, lOif -Art VIII of 1869, s. 872. 

Held, by the Court (JACKSON, J . dissenting), that no appeal lies to the High Court from 
the decision of a District Judge in a suit for rent under Rs 100, when no question of right to 
enhance or vary the rent of a ryot or tenant, nor any question relating to a title to land or to 
some interest in land as between parties having eonflicting claims thereto, has been 
determined by the judgment. 

These two cases were referred for the opinion of a Full ‘Bench by 
Jackson and White, JJ. 

The referring order in Special Appeal 1026 was as follows :— 

Jaokeon, J.— This is an appeal against a judgment of the District 
Judge of Sarun made on appeal against an original judgment of the Munsif of 
Chuinparun in a suit brought [133] by the plaintiff for recovery of Rs. 52 and 
9 annas principal with interest, being arrears of rents. The Judge having 
reversed the decision of the Munsif, the plaintiff comes before us on special 
. appoaJI, and objection is taken on behalf of the respondent that, under the pro¬ 
visions of s. 102 of Bengal Act VI11 of 1S69, no second appeal to this Court 
will lie, the suit being a suit for rent in which no question “of right to enhance 
or vary the rent of a ryot or tenant, or any questiop relating to a title to land 
or to some interest in land as between parties having conflicting claims thereto,” 
has been determined by the judgment. This section will, undoubtedly, apply, 
and inasmuch as the judgment under consideration is one which, unless 
restricted by any provision of law, we should certainly reverse, it is impossible 
to avoid considering the question whether the special appeal is in fact taken 
away by the section referred to. The pleader for the respondent having sub- 
mitt^ his objection has not thought tit to support it by any argument, and 
haf* left it to us to dispose of without any assistance from him. 

• Special Appeal, No. 1026 of 1876, against a decree of E. Drummond, Esq,, Judge of 
Zilla Sarun, dated the 13th of March 1876, reversing a decree of Baboo Matadin, Munsif of 
Chumparun, dated the 18th of December 1875. 

t Special Appeal, No. 2862 of 3876, against a decree of E. Gray, Esq., Officiating Judge of 
Zilla Patna, dated the 29th of July 1876, affirming a decree of Baboo Nopal Chunder Bose, 
Second Munsif of Patna, dated the 16th of December 1876. • 
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This matter ie not new, beoanso, unquestionably, numbers of appeals to 
this Court have been dismissed on this ground, the Division Benchee before 
whioh the appeals came having consider^ the section a valiQ‘’bar to a special 
appeal. As at present advised, I myself and my brother WHITE are both of us 
inclined to think that the section does not take away tlie appeal to this Court. 
But, as the contrary opinion has been repeatedly acted upon by this Court, we 
are bound to refer the case to a Full Bench, and as the matter will be fully 
argued thefe, it is only necessary to state briefly the reasons wliich make us 
think that the appeal is not taken away by the section in question. 

The authority of this Court to entertain special appeals, ami the right of 
suitors to prefer such ai)pejiis, is iirovidod for hy s. 37‘J of the Civil Procedure 
Code, which jirovidos that " a special apjroal sliall lie to tiio Suddor Court from 
aJl decisions passed in regular appeals by the Coui'ts suhoidmato to the Sudder 
Court on the ground ol the decision being contrary to some law or-usage having 
the force of law, or of a substantial error or defect in law in the procedure or 
investigation of the case which may have produced error or defect in the decision 
of [153] the case upon tiie merits.” The Court which heard the regular appeal 
in the case now before us is the Court of the District .ludgo, which is unques- 
tionahlN a Court subordinate to tlio lligli Court, and, therefore, a special 
appeal will lie unless any law for tlic time being in foict' jirovitled otlierwisc. 
The provision relied on as taking away the special appeal is s. 102 of Bong. 
Act VI[1 of 1869. Now that section does not, in express terms, take away 
this power of appeal, for it says: -“Nothing in this Act contained shall be 
deemed to confer any power of appeal in any suit tried and decided by a District 
Judge originally or in appeal, if tlie amount sued for, or the value of the 
projierty claimed, does not exceed one hundred rupees, in which suit a question 
of right to enhance or vary the rent of a ryot or tenant, or any question relating 
to a title to laud or to some interest in land as between parties having 
conflicting claims thereto, has not been determined by the judgment.’ 

I am clear that the special appeal given generally by .s. 372 of Act VIJl 
of 1H59 cannot he taken away by implication, but only by express provisions 
restricting the general right: and even if we were of opinion that tho Bengal 
Legislature intended to take away any right of spcchil appoal, the quo.stion 
would arise wliotliei that Legislature, under tho i)o\vers conferred on it by tho 
Statute of J8G1, could take away tho jurisdiction of this Court. 

Now, in tho very important case lately decided by this Court--y«cc/t v. 
Bumhfinii lJoi)Jc,,Sni(ih{\. L. II., 3Cal.,63)- -it was, I think, conceded on huh all of 
tlio Crown and assumed in tho judgments delivered by tho learnod Judges, that 
tho only authority wldoli could bake away the jurisdiction of the High Court 
was with thf3 Gorcrnor-Goneral in Council. 

It was suggested by the vakeel for the appellant in this case that the class 
of suits to whicli this appeal belongs is a special class relating to special subjects, 
and that it was tho creation of the‘Bengal Legislature; and that, therefore, tho 
right of appeal would not exist unless it was expressly provided for by tho 
Logishituro which created it. 

Suits for rent have been within tho cognizance of Courts in [154] British 
India ever .since, I believe, che foundation ot tliat empire, and between the 
years 1799 and 1859, subject to a double jurisdiction,--that is to say, to the 
Court of the Collector, and then hy a sort of appeal, to tlio Civil Court. By 
the -\ct of 1859, the double jurisdiction was abolished, and then suits for rent 
became cognizable by the Revenue Courts alone. But the Act (X) of 1859 made 
the orders of the Revenue Courts and also of the District Courts subordinate 
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to them, subject to final appeal to the Sudder Court; and this Court, when 
established, undoubtedly inherited the jurisdiction of the Sudder Court. The 
effect of the latffr enactment. Bong.* Act VIII of 1869, has been to throw rent 
suit.s into tlie great mass of litigation cognizable by tfiO Civil Courts under the 
first section of the Civil Procedure Code. The present suit, therefore, being 
cognizable by the Civil Courts, and being hoard in appeal by a Court sub¬ 
ordinate to the High Court, there is, 1 apprehend, nothing in s. 102 of the Bong. 
Act to take away the right of iippeal, and sucli right can only be restricted by 
competent legislative authority. 

Tliis view is not new to me. I have often considered it, and in the case 
of lirojo liltsxe) v. Ahkxdt Misyaiti (13 B. L. R,, 376 ; s. 21 W. R , 320) these 
doubts were intimated in those words in my separate judgment; ‘ For these 
reasons 1 think that whatever exemption from ap\)eal is conferred by that 
section is limited to the decisions of District -ludgos.” In saying that I left 
myself free for the future consideration of this question. 

For these reasons 1 iihink that the eilicacy of ». 102 ought to be referred 
for the decision ol a Full ISench. 

Special Ai;po*4l No. 2362 was a similar case in which the suit was for a 
sum below Rs. 100 ; aud an objection wa.s taken tliat no appeal would lie, and 
it was ordered that if. sliould be referred to the Full Bench with Sjiecial 
j'ppeal No. 1026. 

The two accordingly came together before the Full Bench. 

In Special Appeal No. 1026: -- 

Balioo Srnmath ISanerjec for the .\i)j)ellant. 

Baboo Doorria Pv.rsiu.id for the liospoudent. 

[155] in Special Appeal No. 2362 : — 

Baboo Aniorandronnih Ohaltnrjcc lor the .\ppellant. 

Baboos Knlly Mohun Dnss and linndh Sent Sniqh for the Respondent. 

Tb(i argument in the first case onlv is given. The question being in tlie 
nature of a preliminary objection to the hearing of tlie appeal, the respondent 
began. 

• Baboo Doo>'(;«. Pv.rshad tor the liespondoni.—The principal question in this 
case is whethei, under Bong. .\ct VIII of 1869, s. 102, the High Court has 
power to dear ajipeals in tiio class of cases to which tliat section refers. Under 
8. 153’' of the jirevious .Vet (X. of IHoO) sucli suits were cognizable only in the 
Rovonuo Courts, and the decision of the Colloctoi’•^vas final. Before .Vet X of 
1859 there was an appeal to the High Court, hut hy that Act the Legislature took 
away the jurisdiction of the High Court in rent cases, and gave exclu¬ 
sive jurisdiction to the Revenue Courts. Under s. 153 of Act X of 1859, 


* tScc. 153:—In tho Kuits under elauhos 2, 4 and 7 oft>cction XXIIl, and under section 
XXIV of this Act, tried and decided by a Collector, if the amount 
ftued for or the v.ihic of the property claimed does not exceed 
one hundred rupees, the judgment of the Collector shall be final, 
and not open to the revision or appeal except as hereinafter 
provided, unless in any such suit a question of right to enhance 
or utherwiec vary the rent of a ryot or tenant, or any question 
relating to a title to laud, or to some interest in land as between 
parties having coiifhctiiig claims thereto, huiis been determined 
by the judgment, in which case the judgment shall be open to 
appeal in the manner provided in the sections CLX and CtiXl 
of thie Act.] 


No appeal from anj 
decree of Collector for 
money below 100 Rupees 
unless, the decision involves, 
some question of right to 
enhance r^nt or some ques¬ 
tion relating to a title to 
land. 
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there was no appeal to the Civil Courts, including those in the High Court. 
Section IGO of that Act points out the cases in which an appeal would lie. The 
provisions of s. 102 of Bang. Act VII1 of 1869 are sunilar to those of s. 163 of 
Act X of 1869, and as there was no ai)peiil under the old .‘Vet, there can bo none 
under the new one. Uackson, J.—The Civil Courts get jurisdiction in these 
cases by the removal of Act X of 1859, and s I of Act VIIJ of 1859 takes 
effect.J Section 33 of Heng. .\ct VIT1 of 1809 proviiles that all suits brought for 
any cause of action arising under Act \ of 1859 and Bong. Act VI of 1802 
shall, from and after the commencement of the Act, he cognizable bv the Civil 
Courts according to their several jurisdictions. The jurisdiction given here is 
a jurisdiction to tr> suits according to the Code of Civil Procedure, except 
where it is otherwise provided by the Act -I’oor/io Vhmuhr Hoy v. Knsto 
Chnndcr Sniyh (23 W. R., 171): and there [ISSJ being other provisions in the 
Act as to rent suits, this appeal does not lie. l Macphkpson, ,J.— Why don't 
you argue that the recent Full Bench case of Htojo Mma&r v. Ahladi Misiam 
(13 B.L.R., 370; S.c. 21 W.R., 320) decided the whole (jiiestion-'i Section ?4 of 
Beng. .\et VJII of 18(59 provides that, “save as in this Act is olherwise provided, 
suits of every description brought for any cause of action arising undei this Act, 
and all proceedings therein, shall be regulated by the Code of Civil J'roceduro.” 
If this section liad stood alone, it might be argued that rent suits were included : 
hut s. 102 was enacted at the same time, audit is not necessary to have an exjiress 
scjiarato enactment in order to take away jurisdiction. Sections .‘M anil 102should 
he construed together. The first portion of s 102 rolcrs to the state of the law 
before the passing of the Act. Then neither the High Court nor tlio District 
Court had power to hear appeals in rent cases. Now tlie District Judge can 
hear an appeal in a rent suit, hut the High Court cannot. 


Baboo Srt'pnath liancrjeo. for the appellant.- -With regard to the case of 
lirnjo MisHi'i v, Ahlndi Aharam (13 B, L. R., 37(5 ; s. 21 W. R., 320) the 
point now before the Court was not decided, j l\I.\t'l’lIKl{S()N, J. - ]\Ir. Hochjoil 
raised it in argument, i Section 102 of Beng. Act VJ11 of 18G9 docs not remove 
any power of hearing special appeals vested in the Court under s. 372 of .Act Vlll 
of 1859. Nothing is tn be deemed to ctonfor a power of ajipcal where there is 
no oxpre.ss enactment, and equally nolliirig is to lie deemed to deja-ive the 
Court of the power of hearing appeals given hv a Statute , the only \\a\ by 
which an existing statutory right of appeal can he taken away is by an express 
enactment. In ordinary civil suits the Court has jurisdiction to hear special 
appeals, and as s. 34 of Beng. Act VIII of J8G9 does not affect that power, 
this appeal must lie. The real difficulty is, whether ss. 102 and 34 of Beng. 
Act VIII of 18(59 being read together deprive the Court of the power of hearing 
special appeals. If suitors have a right, they cannot lose it by a wrong 
construction put upon an .Act. The power that the Court has is not 
expressly taken away, and cannot he imjiliedlv taken away. [157] The 
Cossyah and Jynteeah Hills ease—Q umi v. hvrah and Hook Singh (I. L. 
R., 3 Cal., p. 63)—decides that Acts of the Bengal Council cannot affect the juris¬ 
diction of the High Court. The High Court derives its powers from the 
Charter granted by virtue of the Statute 24 and 25 Viet., c. 104. Section 9 of that, 
Statute gives the Court jurisdiction and powers subject to restriction by the 
Letters Patent and the Acts of the Legislative Council. Therefore, the Bengal 


•[See. 1 :—The Civil Courts ^hllll take cognizance of all suits 
Civil Courts bavo cogni- of a civil nature, with the exception of suits of which their cogui- 
K,incc of all suits unless zance is barred iiy any Act of Parliament, or by any Kcgulation 
specially barred. of the Codes of Bengal, Madras and Bombay, respectively, or by 

any Act of the Governor-General of India in Council.] 
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Council cannot pass any Act restraining the powers conferred by the Charter 
Reg. V. Reay ij Bom. H. C. Rep., Cr. Ca., 6); The Queen v. Meares fl4 Ji. L. 
R., lOG). Act Vlll of 1859 and the old Rent Act ■were passed in the same 
year, and a. 23 of the Rent Act provided that rent suits should be cognizable 
in the Courts of the Collectors of'land revenue and in no other Courts. Bengal 
Act VJfJ of IH()9 removed the bar to rent suits being brought in Civil Courts, 
and there being no expre.sH provision against an appeal to tliia Court, this 
Court must have jurisdiction. 

Baboo Doorga Pershad in reply. 

The following judgments were delivered by the Full Bench:— 

Jackson, J. --In answei ing on my part tlio question referred to the Full 
Bench, I have little to add to the reason whicli 1 gave in referring this case. 
Those reasons, to my thinking, have not been answered. It is suggested tbftt 
the question raised boro has been virtually decided by !i long course of practice, 
and also by tlie ruling of tlio Full Bench in the case of Rrojo Mis-^rr v. Ahladi 
Sdiarnm (I3 B. B. R , .'176; S. c., 21 W. R., .320) ; and that wo ought not, 
whatever our view might have been, if the ejuestion were now raised for the 
first time, to disturb sucli a course of practice. It seems to me that, although 
it is extremely desirable toTnaintain a long-settled ruling in l egard to matters in 
which the security of titles depends, or even whore to arrive at a contrary 
decision would disturb the practice of inferior Coui'ts, it is not necessary to do 
so in the present instance, whore lU) man’s title can be affected, nor can any 
possible inconvenience arise l)y tliomoio admission of the present appeal. It 
seems to [138] me that, in the first place, the question has not boon expressly 
raised, and decided by a Full Bench, 2ndh, that if, us 1 think, tlie law allows an 
appeal, we are not competent to deprive the appellant of his right merely out 
of deference to the practice of the Court, and 3rdly, that to persist in an error, 
merely because that mistake has been committed for seven years, is a course 
in which 1 am not prepared to concur. 1 would admit this special appeal. 

Maepherson, J.--Tn my opinion tlie questions which have been Hiferred 
to us are concluded h\ the uniform course of the decisions of this Court over 
since Beng. Act Vlll of 1H()9 came into force, and cannot now be re-opened. 
Many thousands of suits under this Act tiave been di.sposed of annually, and 
this Court has never, in any one of the numerous appeaks which have come 
before it in these suits, douhtotl the power of the iiengal Council to pass the 
Act. If the uniform course of our decisions during those many years is wrong, 
it seems to me that it is a matter for the Legislature, an<l that it is too late for 
us now for the first time to sav that the Act was made without jurisdiction 
in so far as it touches the High Court as regards the right of appeal or 
otherwise. 

As to the particular issue arising on s. 102, it seeifis to mo also to be 
concluded by the numerous decisions of the Court. (See for e.xaraple IH W. R., 
102; 8 B. L. R., 180 and 188; 10 B. L. R., Ap. 29 and 30; 13 B. L. R., 
377 ; and 23 W. R , 17, per MaoPHBIISON, .1.), (all taking the same view of the 
law) ending with the Full Bench case of Rrojo Misser (13 B. L. R., 376; S. c. 
21 W. R., 320), which was heard in March, 1874. The question in that case 
was, whether an Additional Judge was a District Judge within the meaning of 
8. 102. The majority of the Court held that he was, and therefore that, under 
that section, no appeal lay. Mr. Justice Jackson held that he not, and 
therefore that the appeal did lie. But the report of that case does not show 
that any of the Judges doubted the effect to be given to s. 102, or conceived 
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that, in cases falling withirf that section, there could he any appeal from the 
decision of the District Judge. 

£13#] 1 consider that the matter*referred to us has Slready been settled 
by ,these cases. 

Markby, J. —I concur in the judgment of Mr. .Tustice MacpHKRSON. 

Ainslie, J. —By 24 and 25 Viet., c. 104, s. 9, the Iligli Court is vested 
with all powei’s and authorities that mav l)o eonforred on it l)y Her Majesty’s 
Ijetters Patent, and subject to the legislative control of the Covernor-(4eneral 
in Council, with all the then existing powers of the iJudder Dewani Adawlut. 

By s. 15 of the Letters Patent of 1892, tins Court was constituted a Court 
of appeal from the Courts from whicli there was then an a])])eal to the Suddor 
Dewani Adawlut, and was directed to exercise jurisdiction in sucli cases as 
were then subject to api^eal to the 8udder Dewani .\dawlut by virtue of any 
existing law, or which might thereafter he made subject to appeal by any law 
01 ’ regulation made by the Governor-General in Council. 

By s. 10 of the Letters Patent of 1865, this Court is constituted a Court 
of appeal from all Courts subject to its superintendence, and directed to exercise 
appellate jurisdiction in such cases as were then (in 1805) subject to appeal to 
it by virtue of any law or regulation then in foi’oe. 

In Iji^Ol, 1802, and 1865 alike, there was at least one class of suits in which 
tlie Rudder Dewani Adawlut or the High Court had no power to interfere on 
special appeal,—namely, the class of rent suits falling within the provisions of 
s. 163, .Act X of 1859. This Court neither inherited a power to interfere in such 
suits from the Sudder Dewani Adawlut, which had not got it, nor took it as a 
new power under the first or second Letters Patent. 

The words of the first Charter “ in sucli (iases as are subject to appeal to 
the said Court of Rudder Dewaiii .\dawUit ” distinctly limit the appellate power 
of this Court. 

Under tlie second Charter it can only he hold, that it gives a power of 
dealing in appeal with the class of cases now under consideration, if it wasgiveu 
hy the laws in force in 1865. The general law of a])peal was s. 23, ' .Act XXIIl 
of 1801 : but [1603 this general law was rendered inoperative in certain cases 
by 8. 153, Act X of 1859, and as by this law there was no first appeal in 
certain cases, the special appeal section (372, .Act VITI of 1859) had nothing 
to operate upon. 

By 8. 33, Beng. Act VTII of IHOf) the .lurisdiction of the Colleotorate 
Courts was brought to *an end, and all suits theretofore triable in such Courts 

* £8oc. ‘23 :—Kxcept whon otherwise expressly provided in this or any other Ueguiatiou 
or Act for the time being in for<'e, an iippe.il shall lie from the 
Appeal to lie froin all decrees of the Courts of original jurisdiction to the Courts autho- 

docrees, except when ex- rized to hear appeals from the decisions of those Courts, If the 
proHsly prohibited. aiipeal lie to the Sudder Court, it shall be heard and determined 

by a Court consisting of twe or more Judges of that Court. If, 
Appeal to Sudder Court to when the Court consist of only two Judges, there is a diflerejpeo 
be heard by two or more of opinion upon the evidenoe in cases in which it is competent to 

Judges. the Court to go into the evidenoe, and one Judge concur in 

opinion with the lower Court as to the facta, the case shall be 
determined accordingly ; if in a Court so constituted there is a difference of opinion upon a 
point of law, the Judges shall state the point on which they differ and the case shall be ' 
argued upon that question before one or more of the other Judges, aud shall be determi 
according to the opinion of the majority of the Judges of the Sudder Cniurt by whom 
appeal is heard.] 


1 CAL.—97 


769 



I.L.R. 3 CaJ. 181 lungessur koobr v. sookha ojha [1877j 

were made triable by the ordinary Civil Courts; and by the next section it was 
provided that the procedure was to be regulated by the Code of Civil Proce¬ 
dure save as in this Act might be otherwise provided. The 102nd section is 
one of those sections in which a different proc^ure is provided; and, therefore, 
unless 3. 34 can be got rid of. there can be no special appeal. 

It seems to me that s. .372. Act VIII, 1859, does not overrides. .34, Beng. 
Act VIII, 1869. In order to introduce s. 372, Act VIII, 1859, it must be held 
that the provisions of s. l-OS, .Act X, 1859, were based on the constitution of 
the Court from whose judgment the appeal was taken away, and not on the 
character of the suits in which it was forbidden. Such a view seems to me to 
he distinctly negatived by s. 27, '' Act XXIII, 1861, as to which there can he 
no doubt that the character of the suit is the foundation of the law. 

But if the limitation of appeals established by a. 153, Act X, 1859, of the 
Governor-General in Council, affected suits, and was not in respect of Courts, 
then 8. 372 is as much qualified by s. 153, Act X of 1859, as it admittedly 
is by s. 271, Act XXIII, 1861, and the change of form introduced by Act VIII 
of 1869 has not the effect of removing the qualification. Section 34, .Act VIII 
of 1869, as carried out by s. 102, left the jurisdiction of this Court intact, and 
is, therefore, not open to the objection that no legislative power except that of 
the Governor-General in Council can alter the jurisdiction of this Court. 

If I entertained any doubt on the subject, I should feel bound by the long- 
established and never-hefore-questioned (as far as I know) practice of the Court. 

Oarth, C.J.— But for the long course of practice which has prevailed in this 
Court since the year 1869, and the Full Bench [161] decision in the case of 
Brojo Misspr v. Ahladt Mitrani (13 13. L. R., 376: S.C., 21 W. R., 320), I should 
have been disposed to hold with Mr. .Tustice .Tackson that a special appeal lay 
in a case like the present. But I think it so extremely important that the rules 
of law prescribed by this Court should he settled and uniform, that I am 
unwilling to disturb a course of practice which, as it seems to me, has been 
confirmed by a Full Bench decision. 

It is true, that in that case the point now before us was not directly 
argued, because apparently it was not considered arguable ; hut the decision of 
it appears to me to have been involved in the Full Bench judgment, because the 
Court there held that, under circumstances similar to the present, a special 
appe&l does not lie from an Additional .Tudge to this Court any more than from 
a District .Tudge. That ruling does, in my opinion, virtually determine the 
question aow referred to us. The special appeal will, therefore, in conformity 
with the judgment of the majority of the Court, be-dismissed with costs. 

* (Seu. 27 :—No special appeal shall lie from any decision or order which shall be passed 
on regular appeal aftet the passing of this Act by any Ciourt 
No special appeal from subordinate to the Sudder Court, in any suit of the nature 
decision of any Gonrt sub- cognisable in Courts of Small Causes ui^er Act XLll of 1860 
ordinate to the Sadder (for the establishment of Courts of Small Causes beyond the 
Court in certain suits. local limits of the jurisdiction of the Supreme Courts of Judi¬ 
cature established by Royal Charter), when the debt, damage, or 
demand for which the original suit shall be instituted shall not exceed five hundred rupees ; 
bht every such order or decision shall be final.] 
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PRIVY COUNCIL. 


The 17th and 18th April, 1877. 

Present: 

Sir J. W. Colvile, Sir B. Peacock. Sir M. B. Smith and 
Sir R. P. Collier. 


Forester and othere.Plaintiffs 

versus 

The Secretary of State for India in Council.Defendant. 

[=4 I. A. 187. ] 

[Oil appml and cross appeal from the Chief Court of the Paujah.l 

Execution— Pnvy Council Order aimrdniy costs - Interest on costs — 

Act XXin of 1881, ss. 10 and 11. 

Whure tni order passed bv Her Majesty in Council on report o£ the Judicial Goiiimittee 
awards costs, but is silent as to interest on the costs so awarded, it is not competent to the 
Court which has to execute the order to direct payment of the costs with interest. 

The principle of the decisions in oases arising under ss. 10 and 11 of Act XXlll of 1861, 
which have established a similar rule of practice in executing decrees passed by the Courts in 
India, approved. 

Interest not provided for in the order of the Privy Council may, however, be allowed in 
execution where the parties have agreed to submit the inattcT to the discretion of the Court 
executing the order. 

[}62] This was an appeal, w'ith a cross appeal, against a decree of the 
Chief Court of the Punjab, dated the 17th April 1875, passed in execution of an 
order of Her Majesty in Council, dated tlio 6th February, 1873. 

The order in question was passed in a suit in which the representatives of 
the late Mr. Dyce Sombre souglit to recover tlie value of certain arms which 
had been seized in the year 1836 by the Government of India on the death of 
Begum Sumroo. This suit was originally brought in the year 1848 in the 
Court of the Zilla .Tudge of Delhi, by whom it was dismissed with costs in the 
following year as barred by limitation, his decision being affirmed by the Sudder 
Court of Agra in the year 1850. These decisions were, however, reversed on 
appeal to the Judicial Committee of the Privy Council, wlio, by an order passed 
in February 1858, remanded the case for trial on the merits, and at the same 
time directed that the costs-of the suit, so far as they had been occasioned by 
the improper plea of limitation, sliould be paid tor the plaintiff's by the defendant. 

This order was only partially carried out, so far as the direction as to 
costs was concerned ; the costs which had been incurred in the Appellate Court 
were paid, but thci costs incurred in the Court of the First Instance were not 
paid. The case was, however, tried on the merits ; and finally came up again 
to the Judicial Committee on ap]>eal, who, on the 5th of February 1873, after 
reversing the decision of the lower Courts on the merits, directed that the 
amount of the costs of the appellants in all the Courts in India be paid to tlfb 
appellants in India by the respondent. 

In execution of this order, the Chief Court of the Punjab passed the order 
under appeal, by which they awarded to the plaintiff's the whole of the costs 
incurred by them in the course of the first hearing in the Zilla Court of Delhi, 
and in the course of the hearing on the merits in the Deputy Commissioner's 
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Court at Delhi, in the Commissioner’s Court at Hissar, and in the Chiei Court 
of the Punjab, but witliout interest; and also directed the refund of the sum of 
Bs. 1,014, paid by the plaintiffs, as the defendant’s costs in the Zilla Court of 
Delhi, with [163:1 interest thereon at 12 per cent, per annum, from the 11th 
September 1849, the date when it was paid. 

The main question raised by the present appeal was as to whether the 
Chief Court of the Punjab was right in refusing interest on the plaintiff’s costs. 
In the cross appeal objection was taken to interest being awarded on the refund 
of the sum of Rs. 1,014, the defendant’s costs, and to the plaintiffs being 
allowed any portion of the costs incurred in the Zilla Court of Delhi at the 
original hearing, except the stamp-fee then i)aid on the institution of their suit. 

Objection was also taken to the date from which interest had been allowed 
by the Chief Court on the sum of Rs. 5,309. 

Mr. Lrith, Q.C., and Mr. Do//nrforthoAppellants. —TheordevofHerMajesty 
in Council received effect under the decree of the Chief Court. Tlic Chief Court, 
in making that decree, was to be governed by the practice of the Indian Courts, 
which is to allow interest on costs. Costs carry interest in the Indian Courts 
without any special order, unless tiie contrary be expressed—see Macpherson’s 
Civil Procedure, 5th edition, p. 232 , Digambiirec Daheti v, Namlgopal Banerjee 
(1 W. R. Mis., 1); Harradhun Sutulyal v. liashntonm Dassia (2 W. R. Mis., 21); 
Singh v. Lalla Kalce Churn (3 \V. R., Mis., 21). [Sir B. PEACOCK. —If 
there is no direction in the order in Council as to interest, can the Court 
below award it ? Here' there is no indication of an intention that the Court 
below should have any discretion to award interest.] According to the prac¬ 
tice in India, a Court executing a decree can award interest altliougli the 
Court passing the decree has made no order on tlje point—see Beer Chumier 
Joobraj v. Ham Coomar Dhur (6 W. R.. Mis., 26). [Sir J. CoLVlLE. —Have 
you any cases to show what the practice of the Indian Courts has been in 
dealing with an order of the Privy Council giving costs, but saying nothing as 
to interest?] I iiave no case exactly in point, but the decision in Rajah 
Leelanund Snujh v. Maharajah Liickmissur Singh liahadoor (13 Moore's 

I. A., 490) is in pan niatena. There the plaintiff' sued [I6« for possession 
of lands and foi mesne profits. The Privy Council, in remitting the oases, 
ordered that the Court below should direct possession to be given to the plain¬ 
tiff. The Court below gave possession, but refused to order mesne profits, on 
the ground that the Privy Council had given no order in respect of these. It 
was held by the Privy Council on appeal, that the order in Council directing 
possession to be given carried by its own force the right to mesne profits. [Sir 

J. Golvilb.—I n that case this^Committee did not raalsp any decree, but only 
a declaration as to the rights of the parties, leaving it to the lower Court to 
work them out. Here the decree is complete and final.] The practice of the 
Indian Courts to allow interest on costs continued up to a recent period ; but is 
alleged to have been altered in consequence of the decision of a Full Bench of 
the Calcutta Court in the case of Mosoodim hall v. Bheekarce Singh (B. L. R. 
Sup. Vol., 602). The decision in that case seems rather to conflict with the view 
tt^en by the Privy Council in the case last cited, and it may be doubted whether 
it is a correct exposition of s. 11, Act XXIII of 1861. But assuming it to be 
correct, it does not touch the question of interest on costs, but only decides 
that interest shall not be allowed in execution on the principal debt, where it 
is not expressly given by the decree. The later cases of Ba^ah Leelanund 
Singh v. Maharajah Joy Mtingul Singh (15 W. R., 335) and Maharanee Brojo 
Soondwree Dehia v. Anund Moyce Debia (16 W, R., 302) fail to notice this 
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distinction. [Sir M. Smith. —The practice of the Courts should bo uniform. 
Interest on costs can be on no different footing; from interest on the principal 
debt.] We rely on the views expressed hy the Privy Councjl in the case of 
Bajah Leetanund Stnghv. Maharajah Luchmissur Snuik liahadoor (13 Moore’s 
I. A.. 490). 

As to the time from which interest on costs should be reckoned, it was 
reasonable that it should run from the time wlien iho costs were actually in¬ 
curred. [Sir J. COLVILE. —When the decree of a Court of First Instance is 
reversed by [163] a Court of appeal with costs and interest, the Court in taxiny 
costs does not direct that interest shall run from two (kites, from tfie date of 
the decree in the lower Court in respect of the costs incurred in that Coui-t, 
and from tlie date of the decree in the appeal in respect of tlie costs incurred 
by the apj-wal. j We contend that the order of an .\pijollato Court roversinj} 
the judgment of a lower Court should restore tlie successful appellant to tho 
position he would have been in had ho succeeded at. first in tlie lower Court. 

Mr. J. D. Maym for the Secretary of State. — The order of Jlor Majesty- 
in Council does not award interest on costs, and the Punjab Court cannot ro 
beyond that order. Whatever may have been the lormer practice it is now 
settled law that the Courts in India in dealing with docreos of tlie Courts of that 
country could not award interest in execution not jirovided lor hv the decree ; 
see the decision of the Privy Council in Sadasioa Pillai v. Hamahuga Pill.ai (l.'i 
B. L. R., 383 ; S.U. L. R., 2 Ind. .\p., 219). There is no difference in this resjiect 
between a decree of an Indian Court and an order of Her Majesty 
in Council. The cases of Bajah Leelanund tiingh v. Maharajah Joy Mungtil 
Stagh (15 W. R., 335) and MaJuirajicr Ihojo HoondureA" Dcbia v. Anumi 
Moyee Debia (16 W. R., 302) related to such orders. In those cases and in 
Lckhraj Hoy v. Mahtab i'.haml (21 W. R., 147) and in (horoo Doss Ray 
v. Stephens (13 B. L. R., .\p., 44 ; S. C., 21 W. R., 195), it was bold that, where 
tho order in Council was silent as to interest on costs, tho Court of execution 
could not award it. The same coXirse had been followed by tho High Court 
of the N.W. Provinces in Uhoza Bnghbur S/ngh v. Hhoza Haj Singh !3 All. 

H. C. Rep. (1871), 319j in which the Court distinguished the case of Hajah 
Leelanund Singh v. Maharajah Liichmisstir Singh Bahadoor fl3 .Moore's 

I. A., 490), on the ground that in that case no final decree had been jirejiared 
by the Privy Council, tho proceedings being merely remitted to the High Comt 
with certain direc-Cl66}tions as to the decree to be made. In the Madivis 
High Court also it had been decided that it is not competent to a Court 
executing a decree to add to it by giving interest: see Kappa Ayyur v. 
Venkataraniana Ayyar (3 Ms(d. H. C. Rep., 121), where the reasons are 
well given. 

But assuming that the Chief Court of the Punjab could have awarded 
interest, it certainly could not have done so from tho time for which the 
appellants contend. Had the order in Council awarded interest on costs, tho 
interest would have run from the date of the order, not from tho date of the 
reversed judgments of the lower Courts. Under tho Statute 1 and 2 Viet., 
c. 110, 8. 17, interest runs, in tho Courts in England, on costs forming part of a 
judgment as well as on the principal debt, but only from tho date of entering 
up judgment: Pitcher v, Roberts (2 Dowl. N.8.394). As to the time when judg¬ 
ment is to be considered as having been entered up, see Fisher v. Dudding 
(3 M. &G. 238), Newtonv. Grand Junction Railway Company (l6 M. & W. 139). 

By our cross-appeal we object to the decree of the Chief Court in so far as 
it orders us to pay Rs. 1,273, being the plaintiffs’ costs in the Zilla Court 
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of Delhi, and to refund with interest the sum of Bs. 1,014, the defendant’s 
costs in that Court paid by the plaintili's. These items were recoverable 
under the orde?, in Council passed .in February 1868, and had already been 
made the subject of proceedings in the Courts of the Deputy Commissioner 
and of the Commissioner of Delhi. The latter had refused to allow the plain¬ 
tiffs' application as not made within time. As to the time within which the 
orders of Her Majesty in Council should be executed, see Kristo Kinkur 
Ghose Roy v. Burroda Gaunt Singh Boy (14 Moore’s I. A., 466 ; s. c., 10 B. L. 
R., 101), in which the view of the Full Bench in Annandamayi Dasi v. Puma 
CJmndra Boy (B. L. R., Sup., Vol., 606 ; S. c., 6 W. R. Mis,, 69), that 
the right to enforce tl)e order of Her Majesty in Council is not affected 
by any law of limitation, was not assented to. [Sir M. SMITH. —The 
order in Council is not always a decree. The lower Court [1673 may 
have to give the decree which tlie order directs. Time will then run from 
the date when the lower Court gives the decree. Sir B. Peacock refer¬ 
red to Mr. Maepherson’s Practice of the Privy Council, 2nd edition, i)p. 149, 
160.J We say the claim was barred under Part II, s. 5, els. 1 and 2 of the 
Punjab Code. The Commissioner of Delhi, moreover, having so decided in 
1865, the matter is res judicMa, 

The Chief Court was wrong in granting interest on refund of costs ; see 
Rodger v. The ComiiUor d' Esrompic de Pans (7 Moore's P. C. C., N. S., 314), 
where the point is exin'cssly decided. There was also an error in the date from 
which interest had been reckoned by the Chief Court on the refund of 
Rs. 5,309. 

Mr. Leith in reply admitted the eri-or pointed out. It should have been 
corrected in the Court below, l)ut might be corrected at any stage. The defendant 
had expressly agreed to he hound by the decision of tlie Chief Court as to 
whether the refund of the costa received by him should be with interest, and 
was hound by that agreement— Sadasiva Pillai v. Bamalinga Pillai (15 B. L. 
R., 38.3 ; s. c. L. R., 2 Ind. Ap. 219). The order in Council of 1873 gave the 
plaintiffs a rjgiit to recover their costs in the Zilla Court of Delhi, although 
their remedy under the order in Council of 1858 might be gone. 

At the close of the argument their fjordships’ Judgment was delivered 
by 

Sir J. W. Golvile. —These appeals arise out of proceedings taken in the 
Chief Court of the Punjab to give effect to an order of Her Majesty in Council, 
jnade on the 6tli day of February 1873. Tiiat order was designed to determine 
finally a litigation wliicli had subsisted for a great* many years, first between 
the committee of the late Mr. Dyce Sombre, and, after the death of that 
gentleman, between his representatives and the Government of India touch¬ 
ing the liability of the Government for a seizure of certain arms and mili¬ 
tary stores effected upon the death of the Begum Sumroo. It was a pecu- 
[IM] liar order, because, after reversing the decisions of the Indian Courts 
declaring the seizure to have been wrongful, and ascertaining the value of the 
arms and munitions of war, and the amount of the damages to be paid by the 
defendant to the plaintiff's, it proceeded, with the consent of the counsel on 
both sides, to direct payment of that sum to be made in this country, leaving 
nothing to be carried out in India except the final direction as to costs, which 
was, “ that the costs of the appellants in the Chief Court of the Punjab, and in 
the Court of the Commissioner at Hissar, and in the Court of the Deputy Com¬ 
missioner of Delhi, be taxed and ascertained by the proper officers of those 
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Courts respectively, and that the amount of the costs of the appellants in all 
the Courts in India be paid to the appellants in India by the respondent.” 

After various proceedings had in the Cfiief Court of the PtFnjah, the order 
under appeal was made. The following are the material passages in it : *' The 
costs taxed and ascertained to have been inoufred in India by the plaintiffs, 
appellants, which shall be payable by the defendant, respondent, amount, as por 
memorandum at foot, to Rs. 12,354-12-0, hut no interest is allowed on such 
costs and “ the Court further orders and decrees that the defendant shall 
refund to the plaintiffs the sum of Rs. 1,014, with interest thereon from the 
11th September 1849, to date of payment, at tlie rate of 12 per cent. ])er 
annum ; and a further sum of Rs. 5,309, with interest thereon from the 4th 
August 1865, to date of payment, at the rate of 12 por cent, per annum.” 

Against this order the appeal and the cross appeal liave been brought. 
The appeal of the plaintiffs is in effect that interest ought to have been allowed 
upon the 12,354 rupees 12 annas in a certain way. The .ludges of the Cliief 
Court of the Punjab had held that, in executing the order of Her Majesty in 
Council, they were not at liberty to give any interest upon the costs, because the 
order contained no direction for the payment of interest in respect of such 
costs, and it may further be observed that tho mode in which the plaintiffs 
in the Court below sought to have the interest whicli tliey claimed 
computed was a very peculiar one. They asked to have tho [1693 gross 
principal amount of the plaintiffs’ costs, viz., the 12,354 rupees 12 annas, 
divided into four sums, and to have interest computed on eacli of such sums 
from the date of the decree of tho Court wherein the costs which is repre¬ 
sented had been incurred. So far as their Lordsliips are aware tliero is 
no instance of such a course having been adopted ; certainly none has been 
brought before them during the somewhat lengthy argument whicli has taken 
place upon these appeals. The Committee that made the rejiort to Her Majesty 
upon which the order in Council was made, if it had intended to place, by 
means of some such direction, the parties in the situation in which it considered 
they would have stood if everything liad been done rightly in tlie lower Courts, 
would of course have been competent to do so ; but that a Subordinate Court 
executing an order in Council, which is silent upon interest, is at liberty to 
interpolate such a very special direction into that order, is a pi'oposition which 
seems to their Lordships to be wholly unsustainable. It is not necessary for 
tlieir Lordships to consider from what other date interest should be calculated, 
because they are of opinion that the Chief Court of the Punjab is right in its 
conclusion—that where the order in Council is silent as to interest upon the 
costs decreed, the Judge of theJndian Court which has to execute the decree 
has no power to direct payftient of those costs with interest. 

The learned Counsel for the appellants relied upon what tliey said had been 
the course of practice in India. In determining what is the existing practice in 
India, their Lordships think they ought first to consider what are the statutory 
provisions which govern the present procedure of the Courts in India. Those 
which are material to the present question are to be found in the 10th and 11th 
sections of Act XXIII of 1861. The words of the 10th section are ; “ When the . 
suit is for a sura of money due to the plaintiff, the Court may, in the decree, 
order interest at such rate as the Court may think proper to be paid on the 
principal sum adjudged, from the date of suit to the date of the decree, in addi¬ 
tion to any interest adjudged on such principal sum for any period prior to the date 
of suit, with further interest on the aggregate sum so adjudged, and on the costs 
of [170] the suit from the date of the decree to the date of payment.” This 
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clause seeras to give the Courts a discretionary power to allow interest on 
costs, rather than to make it imperative upon them to do so. The learned 
Counsel for tlip plaintiffs, however,, relied on certain decisions of the High Court 
of Bengal, wfiich they said established that an order for costs necessarily 
.implied that the party in whose favour they were decreed might take out 
execution for them with interest from the date of the decree to the date of 
payment. It appears, however, that the more recent and authoritative 
decisions upon the lltli section of Act XXIII of 1861 are the other way. It 
is suflicient to mention tlie case of Muosoodiin Lall v. Bheekare/- Singh (B. L. 
R., Sup. Vol., 602), which was a decision of the Full Bench of the High Court 
of Bengal: and that of Kuppa Ai/yar v. Venakata Bamana Ayyar (3 Mad. H.C. 
Rep., 421) before Mr. Justice Bittleston in the Madras High Court. Those 
cases seem to have established as to decrees of the Indian Courts that the 
Judges of the subordinate Courts executing those decrees have no right to allow 
interest unless the decree which is to he executed has specifically directed the 
allowance of that interest. It was said that these cases, or some of them, 
related to the principal monies decreed, or to mesne profits : but so far from there 
being aiii authority m favour of a distinction between these and costa, the case 
of Tiodgcr v. Tho Cmnptmr d'Escompte do Pans (7 Moore’s P. C. C., N. S., 314) 
is an authority for tlie i)roposition that a claim for interest on oost.s in that 
respect is less favoured than aclaiin for interest on the principal money decreed. 
Since tlie before-mentioned cases have been determined as to the practice of the 
Courts of India and the po\\ers of the Judges executing decrees of those Courts, 
tlie power of a subordinate Court executing an order of Her Majesty in Council 
has also lioen considered in the two cases cited from the Weekly Reporter 
{Rajah Leolanimd Smqh v. Maharajah Joy Mungul Si?igh, 15 W. R., 335 ; and 
Daharamo liroju Moondaren Dehia v, Annund Moyoe Debia, 16 W. R.. 302), in 
which judgment was given by Mr. Justice MlTTKR ; and it appears, that as 
to orders in Council, as well as to decrees of the Indian Courts, 
Cl71] the exisDing practice is that interest cannot he given in execution unless 
it is specially directed to be given. 

It apjiears to their Lordships that the principle of the decisions which 
have established this practice is sound, and that the plaintiffs have failed to show 
that the order made by the Chief Court of the Punjab is erroneous in that it 
has refused to allow interest on the sum of Rs. 12,354-12-0. 

• Their Lordships have now to consider the cross appeal. The first point 
taken on that apjieal is, that the defendant has been erroneously charged so 
much of tlie 12,354 rupees 12 annas as consists of costs which were incurred 
in the Delhi Court before Mr. Gubbins, and were dealt with by the order in 
Council of the 3rd of'February 1858. Now, that prior order in Council came 
about in this way : When the suit was first brouglit in the Zilla Court of Delhi 
by the committee of the lunatic, Mr, Dyce Sombre, Mr. Guhbins, the 
Judge of that Court, dismissed it on the ground that the claim was liarred 
by the Statute of Limitations. His decision was confirmed on appeal by 
the Sudder Court of Agra. Against both decrees there was an appeal to 
Her Majesty in Council. The Judicial Committee thought that the deci¬ 
sions were erroneous, reversed them, and directed that the costs of the 
suit, so far as they had been occasioned by the improper plea of the Statute 
of Limitations, should be paid by the defendants to the plaintiffs. That order 
for payment was never wholly carried out. It was partially carried out 
because the costs incurred in the Appellate Court were paid; but the coats 
incurred in the Court of First Instance—the Court of Mr, Gubbins-r-do not 
appear to have been paid ; and it is contended on the part of the delendant 
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new that tliose costs cannot properly be given as part of the costs payable 
under the order in Council of 1873. 

It appears to their Lordships wholly tfnnecessary to consumer the arguments 
which have been addressed to them touching the plea sot up in the Courts of 
the Punjab, that tlie claim for these unpaid costs was barred l)y tiie Statute Of 
Limitations, or the order passed upon it. Whether it would Imve been proper 
for their Lordships in ang case to express an opinion as to tlie merits or effect 
of those orders in such a proceeding as this, is [172} very questionable : but it 
appears to their Lordships that those orders, taking them at tlieir higliest, 
could only bar the remedy given by tlie order in .Council of lHr)Hfoi'the 
recovery of those costs; and that, upon the true construction of the order of 
1873, it was tlio intention of tliis Committee to give the iihiiutitt's the whole 
costs of the suit, so far as tliov luid not been paid, wlietlier incurred in tlie tlueo 
Courts in which tliey are <lireeted to he taxed, or in tiie Coui t of Mr. llubhiiis, 
The ordering part of the order in Council directs, not only tiuit the costs in tlu' 
thretJ specified Courts are to be taxed, but tliat the amount of the costs oi the 
appellants in all the Courts in India are to bo paid to the appellants in India 
by the respondents; and the judgment of the Committee on which this order 
was drawn generally expresses that the j)laintif[’s wore to receive their costs of 
thti suit. It also appears that \vhen this matter was discussed in the Court 
below, Mr. Plowden, who appeared for the defendant, consented to the costs in 
question being ascertained in that Court, and that thei-ouiKm the Court made 
an order that they should bo included in the Us. 12,3.'54-12, and paid by the 
defendant to the plaintiffs. This seems to their Lordsliips to have been a very 
proper concession on the part of Mr. Plowden, inasmuch as it was e.(iuital)le 
that tlieso cost.s should bo paid to the successful party ; and reasonable that 
there should be one order made for the payment of all tbe costs of the suit, 
instead of leaving open any questions touching the rights of the jdaintilVs under 
the order in Council of 1858. 

Their Lordslii])S, tlierofore, feel no doubi in affirming the ludgmont of 
the Chief Court of the Punjab upon this point. 

The next question raised by the cross-apjMial wii« with reference to the 
refund of the sum of Rs. 1,014. There were three points made uiion this item ; 
one, tiiat the priiicii>al had already been repaid ; another, that it was subject to 
the same objection as that which has just hocti disjiosod of with respect to part 
of the 12,354 rupees; and the third, that it ought not to have been ordei'ocr to 
be refunded with interest. Of the supposed repayment there is no evidence 
whatever. In an order dated the 8th April 1875, the Senioi- .liidge of the Chief 
Court of the Punjab says “ The Court, referring to annexure 1), lias now 
cm] before it a sealed cflpy of the order of Mr. Cubhins, dated 11th September 
1849, showing that tlie sum of Rs. 1,014 was jiaitl hv the plaintiffs for 
the defendant’s costs in that year": and no suggestion that it had ever been 
refunded seems to have been made before him- As to the second point, it is 
sufficient to say that the general obligation of (lovcriunent torefim<l whatever 
they had received in respect of the costs awarded by the erroneous decrees, 
although there was no positive direction for a refund in the order in Council, 
having been admitted, and properly admitted, the objection that this jiarticulaT 
sura was paid for costs incurred in Mr. Gubbins’ Court, cannot, for the reasons 
already given, be allowed to prevail. 

Upon the question whether this sum, and the further sum of Rs. 5,309, 
ought to have been ordered to be refunded with interest, their Lordships are of 
opinion that this case stands clear of what is ruled in the final part of Lord 
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Cairns’ judgment in Rodger v. The Comptoir d’Escompte de Paris {7 M-oore’s 
P. C. C., N. S., 314 at p. 331), because they find that, in the proceedings of 
the Chief Court^ of the Punjab, tl^re was a submission to the discretion of 
the Court, whetlier interest on these sums should be allowed or not. With the 
exercise of that discretion in the particular case their Lordships are not disposed 
to interfere, considering that it is but equitable that the party who has received 
money under a decision afterwards found to be wrongful should account for 
that money with interest. * 

It has, however, been admitted at the - bar that there has been an error in 
the mode in which the interest on the Rs. 5,309 has been directed to be com¬ 
puted, by reason of tliat sum having been received in three different portions, 
and at tiiree different dates. It will be necessary to correct this error, but as it 
ought to have been pointed out to the Court below, the variation in the order 
will not affect their Lordsliips' order as to tlie costs ot the appeal. 

Tlioir Lordships will, therefore, humbly advise Her Majesty to vary the 
order under appeal so far as it directs interest at the rate of 12 per centum per 
annum on the sum of Rs. 5,309 to be [1743 computed and paid from the 4th 
of August I 860 , bv directing that as to Rs. 3,159, i)art of the said sum of 
Rs. 5,309, sucli interest be computed and paid Irom the 27th of August 1867; that 
as to Rs. 1,150, other part of the said sum, such interest be computed and paid 
from tlie 27th August 1H67, and that as to the further sum of Rs. 1,000, 
being the remainder of the said sum, such interest be computed and paid 
from the 4Ui of August 1H6.5; bub, subject to such variations, to confirm the 
said order under appeal, and to dismiss both the apt)eal and cross-appeal. Both 
parties being tlms fcnind to be in the wrf)ng, there will bo no costs of the 
appeals on eithei side. 

Order varied. 

■Vgent for t!;e .Vppellants in the ajjpeul and Respondents in the cross-appeal 
Mr. T. S. Wilson. 

Agents for tlie Respondents in ( lie appeal and .Appellants in the cross- 
apiieals: Messrs. Ijairfoul WnlrrhoKse. 


NOTES. 

[WHERE DECREE IS SILENT — 

(a) Mesne ]>rotiis — 

* (1) This priiK-ipli- is not applic.ililf to niosnc profits on restitution of property con¬ 

sequent upon ihc reversal of <le(!rw. It is not adding anything to the decree :— 
(IS78} S Ciil., 7ao. 

(2) Where mesne profits are lofi to be determifted in exocution, the amount may 
vary beyond the claim in the plaii.t:—(1882) 9 Cal., 112. 

(b) Interest (IvsoHoired-- 

Pollowing this case .—(1896) 2.‘3 (;al., 3.*)7 ; (1890) 22 Bom., 42; (1905) S2 Cal., 494 
=9C. W. N.. 372 -1 C. L. J , 118 ; see also 2 1. A. 219 ; 9 I. A., 1. 

(r) Future inteiest— 

See infra (1878) 3 Cal., 0f)2 I*. C 
• (d) Anomahus inartgar/e decree-- 

Ileorce not to be extended in execution beyond the real meaning of its terms 
(1887) 11 Bom., 537.] 
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c 8 Cal. m ] 

APPELLATE CIVIL. 


The :iOth Atnjmt and 3rd, 4th, 6th and 14th hcptcmlxyr, 

Present :* 

Sir Richakij Garth, Kt., Chief Justice, an’d Mr. Justice Mittek. 

M. Pofioae ^widow and representative of J. G. N. Pogosc).Defendant 

versus 

The Bank of Bengal.I'hiintilTN.' 


Principal and surety—Accommodation accoplor- -Disehaujc of surety 
— Kquitahle morUjage—Trust deed for hear fit of crcdilors-- 
Plvcntnali'cmedy of surety—Contrarl Art {fX if lh7'-i), 
ss. 132, 134, 135, 139 -Evidence Ai.t (/ of l37‘-i), s. U-f. 

In the years 1870 and 1873 .) drew certain bills of cxcluniKi' upon /<, wlm;]) were accepted 
by B for the accommodation of A, and endorsed by .1 to l.b<; Hank of Heiig.il. In ^Iiiv lS7ri, 
.-I, by letter, agreed to execute .i mortg.igi- of a eortain portion of lii' prop<'rt\, consisling of a 
share in a Privy Council decree, to li ; and in the meantime to hold -.neb properly at the 
disposal of li, his successors and assigns. In the month of June 187(i, [1753 
became unable to meet his liabilites, .ind in the inuntli of Angiisi tolIi>\ving executed 
a conveyance of all his property to the Oltici.il Trustee n])on triui for thi> liencfit oI 
.l’,s creditors. The Bank .issented to and cxceutod tin-. de'<d afti'r it h.i.d been .issuiited to 
and executed by some of the other creditors. The deed did not ei)til,iin any euui[Hisitiuii 
withor release by the creditors, nor anv covenant on their p.irt iioi to sue .1. In a suit b> 
the Bank against li, as acceptor of the bills - 

Held, that li was not precluded by the proM.sioiis of s. I-lif of the Contrael Act .iiids. 
of the Kvidonoc Act from pleading that he w.is an .leeoniinodation aceejitor onl\ ; bill 


• Regular Appeal No, 70 of 1877, from a de.:ision ofC. H (JaiTctl, l‘Is(|., Judge of Ikiec.i, 
dated the 9tli Jan miry 1877. 

■f [See. 13!lWhere two persons contract with.i third person touiidert.ikc a eert.iinliabilitv 
and also eoiitraet with e.icli other th.i.t one of them shall be 
liable oiiIn on the default of the other, the third person not 
being a jiartx to such contract the liability of I'ach of such two 
persons to the third person iiiulor the first contract is not 
affected by the existence of the second contrael. although Such 
third person ina\ have been aware of its e.xisUinee.] 

-When the terms of anv such eoiitraet, gr.int ot other di-.]>ositiuii of property, 
or any ni.itter required by l.iw to be redneed to the form of a 
Exclusion of ovidouce of docuftient, have been proved aecording to the last section, no 
oral agreement. dvidence of any oral agreement or statement shall be admitted 

as between the parties to any sneh iiistrunieiu oi their represent¬ 
atives in interest, for the purpose of contradicting, varying, adding to. or .subtracting irom, its 
terms : 

Proviso (J ).—Any fact mav be proved which would invalidate any document, or which 
would entitle any person to any decree or order relating thereto ; such as fraud, intimidation, 
illegality, want of due execution, want of capacity in any contracting party, want or failure 
of consideration, or mistake in fact or law. 


Liability of two persons 
primarily liable not afleet- 
cd by a private arrange¬ 
ment between them as to 
suretyship. 

:[Sec. 9'J;- 


Proviso {a ).—The existence of any separate oral agreement as to any matter on wbicR 
a document is silent and which is not nioorisistont with its terms, may be proved. In consi¬ 
dering whether or not this proviso applies, the Court shall have regard to the degree of formality 
of the document. 

/Proviso (.9).—The existence of any separate oral agreement comstituting a eendition 
precedent Vo the attaching of any obligation under anv such contract, grant or di.spositiuii of 
property, jiiay lie proved. 

Proviso {•<).—The existence of any distinct subsequent oral agreement to rescin \ or 


779 





I.L.R. 3 Cal. 176 


POOORE D. 


Held, that the letter of May 187f) comtitutod'a good equitable mortgage, and that B 
was not thereafter entitled, as against the Bank, to the equitable rights of an accommodation 
acceptor. ’ ‘ * 

Hehl fii.th T, that the trust deed did not impair the “ eventual remedy ” of B, and that 
therefore he wa.s not discharged from his suretyship under the provisions of s. ISO *'of the 
Contract Act. 


Thh plaintiffs in this suit sued Mr. .foachiin Gregory Nicholas Pogoso as 
the acceptor of certain bills of exchange drawn by Mr. Nicholas Peter Pogose 
during the years 1872 and 1873, and endorsed by him to the plaintiff's. Tlie 
defendant died during the proceedings, and the present appeal was prosecuted 
by his widow. The defendant was at first an accommodation acceptor only, but 
on the 19th of Mav 187(5, Mr. N. P. Pogose wrote and sent the following 
letter to him, winch, it was contended hy the plaintiffs, constituted a good 
mortgage, and prevented the defendant from pleading that ho had received no 
consideration : — 

Peak Siu,- In cosisidoration of your having stood my surety from time to time bv 
signing, iiccopting, I'ndnr.siiig, and otherwise, bills favouring different parties, all for my sole 
use and bciielit, 1 hereby agiVM', on demand, to execute to you, your heirs, executors, adminis- 
triitors. and assigns bv way of eollaleral sccuritv, to keisp you safe and harmless, and for the 
p-iymetil of the amount, of the said lulls and tli<-ir rciiew.ils from time to time, amounting in 
all to rupees tvv(' lacs tliirty-niiio thousand and (ivv hundred, a valid and effectual mortgag® 
of the annas l"i g.uidas and a half .share in the I’rivy Council decree obtained by 
the late Nujuminuniussa Khatun, confirming a decree of the High Court awarding her 
the pnssission and iiiesiic profits of the iskiniiicbvries and shares iii ziinindarics, of which the 
particulars are given at thi* foot of this letter, and which sud ,bare was purchased bv 
E176] me at an execution of decree sale held on the 21st P’ebruarv 1876, at the Court of the 
Subordinate Judge of Furrejdp'ire, such s.ile li.iviug be-n confirmed by that officer on the 
15th May instant; and I further agrci, until the exec,ution of such mortgage, to hold the 
said 5 auiias 12 gatidas and a h.tlf share of th'' said decree at vour disposal, and at the 
disposal of your .successors and assigns. ” 


In the monlili of Juno 1876, N. P. Pogose hecarno unable to meet his 
liabilities, and the plaintiffs called upon the defendant to pay the amount due 
upon the hills of e.\chango accepted hy him. On the 9th of August 1876, and 
befftre the delendant had jiaid off any of tlic liills, N. P. Pogose executed a deed 
of trust and assigmne-it in favour of tfie Official Trustee of Bengal, hy which 
he purpoited lo assign all his proi>erty, including his estate and interest in the 
Privy Council decj'oe mentioned in his letter of the 19th May 1876, to the 
Official Trustee upon trust to realize the same and diVidc the proceeds equally 


modify any such contriwit, griiiil or disposition of propertv may ho proved, except in cases 
in which such contract, grant oi disposition of propertv is by law required to be in writing, or 
has beeu registered according to the law in force for the time being as to the registration of 
documents. 

Proviso (5).“.Any usage or custom by which incidents, not expressly mentioned in anv 
contract, or usually annexed to eoritnicts of that description, may be proved : provided that 
the annexing of such incidout would not bo repugnant to, or inconsistent with, the express 
terms of the contract. 

Proviso (6).—Any fatit may be proved which .«hows in what manner the language of a 
dooument is related to existing facts.] 

*£Scc. 189: 1 f thecrcditor dies any apt which isincousistent 
with the rights of the surety, or omits to. do any act which his 
duty to the surety reqaire.-t him to do, and the eventual remedy 
of the .surety himself against the principal debtor is thereby 
impaired, the surety is discharged.] 


Discharge of surety by 
creditor’s act or omis.<uon 
impairingeurety’s eventual 
remedy. 
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among the creditors of N. P. Pogose. The deed gave the Oflicial Trustee 
power to manage the debtor’s estates or to appoint managers. It did not 
contain any composition with or release By the creditors, no^ any covenant on 
their part not to sue. Joachim Pogose did not expi essly dissent from the deed. 
The learned Judge of the Court below heki that, sujcojding to the terms of 
8 . 132 of the Contract Act, the defendant contracting as pi incipaJ could not plead 
that he was within the knowledge of the plaintills liable as surety unless he was 
also able to plead that the plaintiffs had'acceptud liim as surety, and therefore 
gave the plaintiff's a decree ; but held also tluit the dofiiiulant continued to bo 
an accommodation acceptor only, and that the trust deed was prejudicial to the 
rights of the defendant. 

From that decision the defendant ai)peaIod. 

Mr. J. D. Bdl, Mr. Branson, and Mr. C. Cnvqonj for lliu Ajipellant. 

The, Advocate-flenoral, Officiating (Mr. /'««/), Mr. and Mr. Utokoe 

for the Respondents. 

[1773 Mr. Bell. —The Bank of Bengal knew that Mr. .loachim Pogose was only 
an accommodation acceptor, and the Bank, 1)> signing the trust deoil, waived 
its rights as against Mr. .loaciiim Pogose. Section 1.32 of the Contract .\ct 
embodies the old common law rule as to the lisiliility ol i)rincii)al and surety 
under guarantees. There is no intention shown anywhere in tlio .^ct of altering 
the principles of equity applicable to negotiable instruments. ICarth, C. J., 
referred to liatloi/ v. Bdicards (34 L. .1., Q. JV, llj.j Jt cannot l»a contended 
that it was the intention of the Legislature to absolutely deprive an accommoda¬ 
tion acceptor of his right to plead that he was, to the knowledge of the eroditor, 
only secondarily liable. It is eoinpetent to the Court to say tliat there is nothing 
in the Act to prevent a surety contracting as principal from having the benefit of 
the sections which provide for the discharge of a surety. Tlie ruling of Pheab, J., 
in Vunchaniifi Ghose, v. Daly (l-o B. L. R., 331) is, I submit, not good law : it is 
opposed to the judgment of the House of Ijords in 7Vr<: Lmuidators oj (hwend 
Gurney and Co. v. The Liquidators of the Oriental Financial CorpontUon (L.R., 

7 H. L., 348). That case was not cited to I'HKAK, .1. It is clear that any dealing 
by a creditor with the debtor to the injury of tlio surety operates to discharge 
the surety : Croydon Gas Company v. Dickinson (4(5 L. Q. B , 1;*j7) ; I’olak 
v. Everett (IT) L. .1., Q- R-. ; and Waits v. ShutUeirortli (2‘J L. J., Kx., 229). 

It may 1)0 argued upon the authority of Mayhew v. Cr/ckelt (2 Hwanst., 185, at 
p. 189) and Smith v. Winter (4 M. & W., 464, at p. 4()(i), that as Mr. Joachim 
Pogose did not expi'essly dissent from the trust deed, his liability was revived. 
But the case of Withal! v. Mastennan (2 Camp., 178) shows that mere 
knowledge of tire fact would not be sufficient to revive the liability of the surety ; 
there must l>e assent to tlie deed. By executing this trust deed the Bank have, 
in the words of s. 139 of the Contract Act, impaired the “ eventual remedy ” 
of the surety himself against the principal debtor ; and Mr. Joachim Pogose 
was, therefore, discharged. As soon as the deed [178] was executed, the Bank 
lost their right to take proceedings against their debtor, which Mr. Joachim 
Pogose had a right to require them to do. The trust deed gives property worth 
ton lacs to the Official Trustee. The Bank can liavc this realized : they should 
do equity to the surety and take no steps against him until the propurty in the 
hands of the Official Trustee has been applied according to thotrusts of the deed. 
[Garth, C. J.—How far would sucli a deed be operative if signed by two or three 
out of all the creditors ?j As soon as the deed is signed by any one of tlie creditors, 
he is bound by it. [Mr. S’/oioe referred to Ellison v. Edison (1 Wh. and Tudor’s 
L. C., 4th ed., 264 ; 5th ed., 273).] If one creditor came in under the deed, the 
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deed would 1)6 irrevocable by the debtor : Acton v. Woodgatc (2 My. & K., 492) 
and Machnnon v. Stewart (1 Sim. N S. 76, at p. 88). It is not necessary, in 
order to enable rfi^aditors to take und* a deed of this kind, that they should bo 
parties to it: (2 Story, Rq. Jur., s. 103G a). [Gakth, G. J. - Suppose that all the 
creditors are parties, supi)ose that two sign and that the rest expressly dissent, 
is the deed to be binding ? It clearly cannot bind dissentients.] The moment 
that the deed is made and assented to by one creditor, the trustee and settlor 
are bound, and the executing creditor gets the benefit. 

Mr. Brannon on the same side.— Section 132 of the Contract Act was not 
intended to cover such a'caso as thi.s. Ic was intended only to cover cases of 
guarantees and sureties. The common law rule was laid down in Ilollier v. 
Eyre (9 G. ife F., I, at p. 45). The equitable principle that a surety appearing 
to be a principal may show his suretyship, is stated in Rees v. Be.rrington 
(2 Wh. and Tudor’s li. C , 4th ed., 974 ; 5th od., 992). All that the Contract 
Act does, is to lay down the rule in Ilollier v. Et/rc (9 C. it F., 1, at p. 4-5). 
The equitable princi])le still subsists as to bills of exchange. There can bo no 
doubt that Mr. Joachim Pogose was a surety only ; he was n )t dealt with 
as a principal, and the evidence of the bank manager shows that he know 
Mr. Joachim Pogose's position. 

[179] The Adcocatc-Crmeral for the RospondontB.--The construction put 
on s. 132 of the Contract .Vet by the learned .ludge of the Court below is i)or- 
foctly correct ; that the .Vet w.is intended to apply to negotiable instruments 
a])pears from the illustration given to this section, which is one i-egarding a 
promissory note. This section is an exposition of the law in Eentum v. Pocock 
(5 Taunt, 192), which was the case of an accommodation bill, and the Con¬ 
tract .-Vet applies precisely to such a case as this. The oipiitablo doctrine has 
boon considered to be unjust by many Judges : 2 L.itour's Judicial Maxims, 
177. .At law, an accommodation acceptor is never discharged except l).\ pay¬ 
ment, and in this country it is important that this rule should he upheld. The 
provisions in the Contract Act as to discharge of sureties relate to cases of 
express sureties only, and not to a case whore the parties are primarily liable . 
and reading the Fividenco .Vet and this .Act together, it appears that no evidence 
outside the cases mentioned in the provisos shall he received to add to the instru¬ 
ment, so that Mr. Joachim T^ogose cannot he allowed to jilead that he was a surety 
only. The equity contended for on behalf of the a])pollant arises independently of 
tho*contiaot: Pooley v. Ilarradnie (7 FJ. ifc Bl., 431): hut it cannot be hold to exist 
hero when it is exjiressly barred by the Legislature , and therefore the doctrine 
of the Oiu'i'iul (tml (turney cane (L. R., 7 II. L., 348) does not apply to a case 
under the Contract Act. Such a deed as this, an*out-and-out conveyance by a 
debtor for the benefit of his creditors, is perfectly valfd both under s. 240, Act 
VIII of IHbd—Stephenson Baiungariner {4 Agra 11.C. Rep., 104)—and s. 326, 
and the general law. Neither the debtor nor his creditors could set it aside 
after it had been executed by the creditors : Dolphin v. Aylward (L. R., 4 H.L. 
486). Suppose the Bank had not signed the deed : they could not have sued, 
as the conveyance was good, and the property had passed away from the 
debtor. The Bank could not have taken the projierty comprised in the deed 
in execution ; all that they would have been entitled to would have been a 
personal dodreo, or to go against sulisequenti v acquired property. Other creditors 
[180] executed the deed, and therefore tin Bnk would not have had any 
power to get the deed revoked ; tint can in done by the debtor if no credi¬ 
tors execute. but not by a creditor : Dolphin v. Aglward (L. R., 4 H. L., 486). 
The eventual remedy " of the surety is not impaired by this deed ; the mean¬ 
ing of these words in s. 139 of the dontract Act is that the “ substantial ” 
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remedy of the surety must be impaired. Now the circumstances under which 
the deed was executed show that it w'as for the benefit of the surety. It is 
contended that the Bank, by executing yds deed, lost their,,right to sue the 
debtor, and so damnified the surety ; but as far as the Bank is concerned, they 
have lost no remedy. A surety who concurs in an arrangement between the 
debtor and his creditors, is not discharged by such an arrangement:— Ex parte 
Harvey (23 L. .1. Bkcy., 26). Mr. .loachim Pogoso cannot ho treated as having 
been throughout an accommodation accei)to)- only. The lotto'of tho JUth May 
constituted a i^erfectly good mortgage to him - liajkuvin-r Uamyopal Narayan 
Stm/ V. Ram Dutl Choimlhry (5 B. L. R., 2G-1) ; and as soon as ho received this 
security ho cea.sed to bn an accommodation acco))tor : liitnhm v. lienton (11 Q.B. 
N. S., 843). 

Mr. Stokoe. on the same side.—Mr. .Toacliim Pogoso was not in tho position 
of a surety contemplated by the Contract Act, and ho coid<l not claim tho 
protection provided for a surety by tho Act. The Bvidonco Act, anti tlic Contract 
Act came into force on the satno day, and it would bo natural to (jxp(‘cl tlnit 
they would deal with cognate subjects in tho same way. Now, tlie otil> variations 
of terms allowed by tho Bvidtjnce .Act are those referred to in s. {12. Tho 
respondents may show that there was a want of considoiatioii, or tiiat there 
has been a failure of consideration. Tliero was consideration in this case, and 
tlie other provisions in tho section do not apply. It is clear, therefore, reading 
the two Acts togotlior, tliat Mr. .Toacliim Pogoso could not be heard to say 
that ho was surety onlv. The case of Withall v. Mnstervian (2 Camp., 17i>) 
has been referred to in sujiport of the ri8i] proposition tluit Mr. .Joachim 
Pogose’s liability was not revived by his assent to the trust deed : but that 
case merely went on the ground tliat there was no evidence of assent 
by tlie surety. The pnnoi))lo laid down in Rees v. Rerrmyton (2 Wli. 
and Tudor’s 1 j. C., 4tli ed., S)74 ; -Oth ed., 1192), and distinctly recognized 
in May hew v. Cnckett (2 Swanst., 18.0) and Tyson v. Cox (T. A R., 39.0), 
was not disbented from. It cannot now be contended tliat Mr. .Toacbini 
Pogose was an accommodation acceptor throughout all tlie transactions in this 
case. .An accommodation acceptor is one who gets no consideration for liis 
liability. If he gets any consideration at any time, he ceases to be an accom¬ 
modation acceptor. The case ol Jiurdnnw TienUm (9Q. B., N. 8., 843) decides 
that there may be not only consideration for an original acceptance, but also 
consideration for payment of the bill. liven if .loachim Pogoso had no consider¬ 
ation for incurring his liability, >ot if be got any consideration subsequently, 
hecould not contend that he was an accommodator. The trust deed and tlie con- 
currenceof tlioBank in ithavebeeii put forward by.loachim Pogose as freeing him 
from his liability, but it is ditticult to see how he was prejudiced either by the deed 
or by the execution by the Bank. The deed purports to be a conveyance to the 
Official Trustee upon trust to realize tho debtor’s property and divide it among 
all the creditors equally. It is evident that, unless there is any positive law 
which prevents the natural operation of the deed, it must have tho effect of 
preventing the creditors from seizing tlie projicrty in execution, and therefore 
of preserving the property until itcould lierealized to advantage. [ Gaeth, C. J. — 
The question is, whether the Bank, by assenting, did not make the deed* 
valid and take away their power of suing Nicholas Pogose’/] The surety could 
have paid the Bank off and insisted on the Bank lending Jiirn its name ; hut 
the execution of the deed by the Bank had no effect i:pon their rights as against 
Nicholas Pogose such as todamage thesurety. Asurety isnot discharged by giving 
time if the remedies of the [ 182 ] surety are not diminished or affected—J/jtW v. 
Coles (2 Sim., 12). The fact that the Bank assented is really not material; the 
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result of the deed would have been the same, for other creditors had assented, 
and that would give validity to the deed. It cannot be said that the position 
of the surety was altered because the Bank also assented. The deed was com¬ 
municated to the creditors, and is therefore irrevocable by the settlor ; .4cton 
V. Woodgate (2 My. A K., 492), in which Garrard v. Lord Lauderdale (3 Sira., 1) 
was dissented from. Such a deed as this is valid even though if made with the 
intention of delaying an execution creditor : Pickstock v. Lyster (3 M. & Sel., 
371). In considering whether the surety is released, the question always is, 
whether the deed contains a composition or release. This deed contains neithei', 
and as the debt is still existing, the surety is not released. 

Mr. Bell in reply.—It lias been argued that, as a subsequent security was 
given, the accommodation lias gone; but this rule cannot apply when tiiere has 
been merely a promise to give security as in this case. [Gahth, C. J,— There 
is a good equitable mortgage, and the property comprised in it could not 
he conveyed by the trust deed.! I submit that there W'us only a personal pro¬ 
mise here, not a mortgage. The eventual remedy of tiio surety was impaired 
by this deed. It is said that Mr. Joachim Pogose could have paid off the Bank 
and required the use of the Bank’s name in suing, but if the cause of action is 
burdened by having to add other jiarties, the remedy is impaired. “ Eventual” 
means at any time ; " impair ” moans damage of any kind whatever ; anything 
which affects the position of the surety in any way, even to such an extent as 
would entitle him to nominal damages only. 

The Judgment of the Court was delivered by 

Garth, C.J. —This suit was brought by the plaintiffs, the Bank of Bengal, to 
recover from Mr. Joachim Gregory Nicholas Pogose, a sum of Rs. 1,10,6587-10-2, 
being the aggregate amount of principal and interest due ii)ion nineteen bills of 
exchange, [183] each drawn bv Mr. Nicholas Peter Pogose upon and accepted 
by hiscousion Mr. J. G. N. Pogose, payable to the lirawor’s order, and endorsed 
by the drawer to the plaintiff's’ Bank. 

The Court below have decided in the plaintiffs’ favour : and as the defend¬ 
ant died ponding the proceedings, th'Miiesent defendant, Mrs. Mary Pogose, 
his widow and representative, becam i defendant in his stead, and is prose¬ 
cuting this appeal. 

The defence is, that Mr. J. G. N. Pogose accepted the bills merely for the 
aceommodation of his cousin and without any consideration; that the plain¬ 
tiffs were aware of that fact; and that by consenting to and signing a deed of 
trust, which Mr. N. P. Pogose made of all his property for the benefit of his 
creditors, the Bank have discharged the defendant from his liability. An 
attempt was also made to show that the plaintiffs had also discharged the 
defendant by giving time to the drawer of the bills; but w'e expressed an 
opinion during the argument that there was really no ground for this contention, 
and it was accordingly given up. 

The plaintiffs’ answer to this defence is three-fold. They say— 

1st. —^That by s. 132 of the Indian Contract Act, the defendant is precluded 
Jrom showing that he was merely surety for his cousin upon the hills, and that 
his liability, to the plaintiffs cannot be affected by that circumstance; and 
further ^that, by s. 92 of the Indian Evidence Act, he is also precluded from 
showing that his legal position and liability is different from what it purports 
to be on the face of the bills. 

2nd,ly. —That, in point of fact, the defendant was not a mere surety tw 
accommodation acceptor without consideration ; .and 


784 



I.L.R. 3 Cal. i84 


THE BANK OP BENOAL [l877] 

f 

8rdly. —That tho consent to the execution of the trust dood by the plaintins 
did not oi^erate to discharge the defendant from his liability. 

Upon the first of these points, the JGdge in tlio Court hfltovy has decided 
the case in favour of the plaintiffs. Ho considers that tlie liability whicli tlie 
drawer and acceptor of these bills have undertaken is a joint liability, and tliat 
as the 132nd section of the Contract Act provides that, under such circum¬ 
stances, the plaintiffs are not to bo affected by any relation of jirincipal 
Cl8»j and surety which may exist as between tbe rlrawor and acccjitor of the 
bills, tlie acceptor cannot set up that relation for tlio purpose of ilischarging 
himself from liability ; more os{)eciaHy as liy law tlie acceptor is tho principal 
debtor, or party primarily liable upon tho bills, and the drawer only liable as 
his surety. 

There certainly seems some difficulty in a.scortaining tho true meaning of 
s. 132 : but whatever its meaning may bo, wo art, of ojjinion that it is not 
applicablo to the present case. The liability whicli is uiidortakon by tho 
acceptor and the drawer of a hill is in no sense a joint liability. It is truothat 
they each contract to pay the same sum of money, hut they contract severally 
in different ways, and subject to different conditions audit is not because the 
law of this country allows several porsons who have iindertakori dilfcroiit 
liabilities to be joined as defendants in tlie same suit, that they are to he con¬ 
sidered in any sense as having uiidortakon a joint liahilil\. Upon tliis point, 
therefore, we hold that the .Judge in tho Court holow was wrong. 

Nor does s. 92 of the Evidence Act jircsent aii> difficultv in this ease, 
The acceptor of a bill is, no doubt, the party primarily lialile uiiori it, hut h\ 
tho iiroviso to s. 92 it may bo shown that the accentor never liad an\ con¬ 
sideration for the bill, and that ho accepted it for the acconiniodation of the 
drawer or some other party. If this were not so, there couUl lie no such thing 
in India as an accommodation acceptance, because a hill jti niu't fuctv iniporis 
consideration, and tho acceptor is the part> jirimavily li.ihlo , and if any jiarly 
to a hill were precluded by this, section from proving in a Court of law wliat 
his real position was as against the oilier parties, not only would groat iiipist ice 
be tbe result, but the commercial and iiogotialile character of bills of exchange 
in this country would be very inaterially changed. 

We think, therefore, that tho defend.iiit was not iirecludod in tliisca.se 
from raising his defence upon the merits. 

But then conies tho next question, was tho defendant in tho proper souse 
of the term an accommodation acceptor without consideration ? W’o agree 
with tlie learned Judge in [133] tlie Court hclow in tliiiikiiig it sufficiently 
proved that, in the first instance, Mr. J. (». N. J’ogose accejited tliese hills, or 
others of which tliese bills were renewals, for the .iccomiiiodation of his cousin ; 
and we think it also pretty clear uiion tho evidence that tlio iilainliffs’ Bank 
had knowledge of that fact. But then it appears that, on tho 19tli of May 
1876, at the time when these bills or the renewed hills ^\cro matin mg, 
Mr. N. P. Pogose gave the defendant Mr. J. (1 N. Pogoso a seeiirity lor the 
payment of those and a number of other liills amounting in all to 
Rs. 2,39,500, in these words :—(Roads letter sot out, ante, p. 175). « 

The 5 annas 12i gandas share in the Privy Council decree, wdiich vvas 
the subject of this agreement, appears from the evidence to have been valued 
at upwards of five lacs of rupees ; hut allowing for a considerable depreciation 
of that value on account of tho difficulties of sale and the unfortunate circum¬ 
stances in which the Pogose family have been iilaced, the property luiglit still 
be sufficient to meet the whole amount of the bills. 
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It seems impossible to say that, under these circumstances, the defendant 
was an accommodation acceptor of these bills without consideration. He has 
received a very substantial consideration for the acceptances in having these 
large properties pledged to him to meet his liabilities upon these and other bills 
to a very large amount. We -are of opinion, therefore, that the defendant, 
although in the first inception of the bills he may have put his name to them 
for his cousin's accommodation, lias since received such a substantial consider* 
ation for them as to be no longer in the position of a mere surety, nor entitled 
as against the plaintitl's, who have advanced their money in good faith upon 
the security of the Irills to the equitable rights of a surety. 

.\ssuining, however, that the defendant was a mere surety, the last 
question wiricli we should liave to determine would be, whether the acquies¬ 
cence of the Hank in the trust deed of the 9th of August 1876 would 
oiierate as a discharge to tlio defendant. By that deed Mr. N. P. Pogose 
conveyed to certain trustees tlia whole of his property, which was not previously 
[136] mortg'iged or dispostid of, upon certain trusts for the benefit of his 
creditors. The trusts declared wore of the usual character. The trustees had 
general i>owers to manage the property, to enforce and compound debts, &c., 
due from or to his estate, and to employ at their discretion Mr. N. P. Pogose 
himself or any otlier persons for that purpose. The deed did not contain 
anv release by the creditors, or covenant not to sue, and some of the creditors 
refused to have anytliing to do with it; liuttlio plaintiffs' Bank, the .\graBank, 
and Mr. T. Cliristian, acquiesced in the arrangement before the deed was 
executed by Mr. N. P. Pogose; and the plaintiffs’ Bank duly executed it 
afterwards. 

In this state of things, it seems clear Iroin the authorities, and in fact 
it was liardlv disputed in argument, that the deed operated to convey 
Mr. l^>gose’s available property to tlie trustees in such sort as to protect it 
from iieing sold under any execution against himself; and, under these circum¬ 
stances, the question arises, wlietlior tlie acquiescence by the plaintiffs’ Bank 
in such a deed had the etfect of discharging the defendant from his Ualulity 
upon the bills in question. The Judge in the Court below held that it did, on 
the ground tliat, by consenting to it, the [ilaintiffs had disabled themselves 
from suing Mr. Pogose and taking his person in execution ; and that as tiio 
defendant had the right to coirqtel th(' ulaintiffs to take proceedings to en¬ 
force their claim against Mi'. N. P. Pogose upon the bills, the deed had the 
effect of depriving the surety of one moans of enforcing that claim. The Judge 
considered that the plaintiffs would lie prevented from taking Mr. Pogose in 
execution, because as the trustees were empowered to employ Mr, Pogose in * 
the business of the trust, their powers in that respect would be frustrated by 
his being’tfiken in execution. But this we think very doubtful. The trustees 
had a right to employ any other person they pleased besides Mr. Pogose in the 
business of the trust: and, therefore, his being taken in execution would not 
really prevent the trusts being carried out effectually. 

liut there is another ground upon which it seems to us that the rights of 
the defendant might very materially be affected [i87] by this trust deed. It 
'seems clear that, as against the plaintiffs who were parties to it, the property 
which it conveyed could not he taken in execution under a decree against 
Mr. Pogose at the plaintiff s’ suit. Assuming then that Mr. J, G. N, Pogose was in 
the position of a surety, the deed would as effectually deprive him of the power 
of enforcing payment of the debt as against that property, as if the plaintiffs 
had coveiiiint^ with Mr. N. P. Pogose not to take it in execution. Such an 
act on the part of the creditor would, by the law of England, disohajrge the 
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surety, because, whether the surety was really injured or benefited by it, or was 
likely to be injured or benefited, would not signify. The mere fact of the surety’s 
position being altered by an act of the creditor, without tJ;vo consent of the 
surety, would suffice to discharge the surety. 

9 

But here the law, as laid down by the Contract, Act, places the surety in a 
different position. By s. 134 tho surety is discharged by any contract between 
the creditor and the principal debtor, by which the debt is discharged or re¬ 
leased. By s. 135 any contract between the creditor and tiio principal debtor, 
by which the creditor compounds with, or gives time to, or undertakes not to 
sue, the principal debtor, is a discharge to the suiety, "Unless the surety assents 
to such contract. .4nd, lastly, by s. 139, an\ act which is inconsistent witli 
the rights of the surety, is a discharge to the surety, if the evcpitiial remedy of 
tho surety against the principal debtor is thorohy impaired. Now, it appo irs to 
us that the trust deed, which has been executed in tins case i)y Mr. N. P. 
Pogose, and assented to by the plaintiff's, cannot Ihj ctnisidercd cither as 
giving of time, or a composition, or a covenant not to sue within the moaning of 
s. 135. If it did, vre think there would Ixj ample evidence of Mr. J. G. N. 
Pogose’s subsequent assent to prevent the deed from rq^jrating as a dischargo. 
Tho enactment which applies to the present case is, in onr opinion, s. 139. Tho 
execution of the trust deed by the Banks, having regard to its etToct upon the 
plaintiffs' remedies against Mr. N. P. Pogose, was an act inconsistent with tl>o 
rights of tho surety, which by the law of E igland would liave discharged him : 
See ri88] Caloert v. The London Dock Company ('2 Keen’s Rep., (5.38); The 
General Steam Navi(jation Company v. Holt ((> G. B., N. S., ooO), and other cases 
to the same effect in tlie notes to Bees v. Bernaqlou (2 Wli. k Tudor’s fj. G., 
5th od., 992). But, under this section, before tlie act of the creditor can operate 
as a discharge, it is necessary to look furtlier and sec wiiother by th,ii act tlie 
eventual remedy of tlie surety against tho principal is iinj)airod. 

For the purpose of solving the ijiiestion, let us see what the financial 
])osition of Mr. N. P. Pogose was at the time wl.en tlie trust deed was executed. 
The evidence in tlie case does not disclose, and perhaiis it would lie impossible 
to ascertain with anything like certainty, the amount of his assets and litiliilities 
at that time ; hut, as far as we can jucige, there appeared to be a very fair 
prospect, if his property were carefully managed, and proper steps were taken 
to protect it from the cupidity an<l imprudence of jiarticular creditors, 
that it would prove sufficient to discharge liis debts in full. There is no 
doubt that his creditors generally h.id become very much alarmed, and ho was 
being pressed or threatened with legal proceedings from several quarters. His 
assets consisted mainly pf tlie Privy Council decree which ho had juirchased ; 
and the whole of his property was of such a nature as not to he readily avail¬ 
able for payment of his debts. In order to realize anything like its value, it 
was absolutely necessary that it should he protected against executions, and 
that a reasonable time should he allowed for disposing of it in the best market. 
Several creditors had already sued, and weie on the point of obtaining decrees, 
under which the property might have been put up to forced sale; and as the 
plaintiffs were by far the principal creditors, and it was of the utmost import¬ 
ance to them that the property should be well guarded and sold to the helit 
advantage, it appears to us tlnit the very best thing which they could have done 
for their own benefit, and that of Mr. J. G. N. Pogose’s, was to consent 
to the trust deed. That deed, in our opinion, so far from its impairing the 
C189J defendant’s eventual remedies against Mr. J. G N. Pogose and bis 
property, tended to improve them most materially : and for this reason we 
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consider that, even assuming the defendant to have been in the position of a 
surety, the execution of the trust deed did not operate to discharge him. 

ITpon these*'grounds we are of** opinion that there is no valid defence to 
this suit, and that the decree of the Court below, although it proceeded ui>on 
wrong grounds, should he confirmed. 

The ai)pea] is dismissed with costs. 

Appeal dismisaed. 


NOTES. 

[I. S. 92, EVIDENCE ACT INADMISSIBILITY OF EVIDENCE— 

()r:il kIi'doi* was lu>ld matliinssiUlc to sViow that ouc of the executants signed only as 
surety for a month ; the ease of ;J Gal., 17-1 was distinguished as falling within prov. (1) to 
See. IW, Evidence Act, JS7-2. (1903) SC.W.N., 101. 

II. SURETY DISCHARGE OF - 

In (1889) 13 Mad., 172 it was hold that unlike 3 Cal., 174, a.s tune was allowed in the 
CiinC by the creditor to ihe sui'iiLn , the casi' full dircelly under s. Id.'! of the Contract Act.] 


[ 8 Cal. 189 ] 

.UnU'lLLATE CKIMINAIj. 

The ‘-iSlh November, 

I’llESENT : 

AIh. .Justice Mahkhv ang Me. .Tustice Mitteh. 


The Empress 
veiNUs 

IJanti .Mij'dlia and Dined >Sardar.' 

Crnnutal Procedinr Code (Act A" of IH72), s. - Iltqh Court, Power of- -Jury, 

Veidict of arqu/tlal by. 

^Vhorc the jury ac<{uitti'<l th<' prisoiier.s on the cliarges fr.imcd, but found certain facts 
which amounted to another offenec. mid omitted to conviet the prisoners of that offence, as 
provided hv ,s. 467 of the ('nmiiial I’roee.lure Code, -held, that the High Grmrt eonld, oil the 
CHS'' coming I" fore them under s. '20:5 t,f the Gnmitial Profcduro Code, find the prisoners 
guilty of such offcmio. • 

'fins case Wits referred to the Iligli Cour*i liy Llio Ofliciating Sessions .1 udge 
of Nuddoa under s. i2(»3 of the Code of Criminal I’rocoduro. 

The two jjrisoiicrs, together with four otliers, were tried before the OHiciat- 
ing Sessions Judge of Nuddea under ss. JO'J and J 49, and .326 and 149 of 
the Penal Code. In the case of two of the prisuuers, the jury returned a 
verdict of guilty under s. 326. Two otliers were found not guilty, but the 
remaining two, Hai’ai Mirdha and Umod Sardar, though also found not 
ri90j guilty on the cliarges framed, were found, by a majority of three out of 
five of the jury, to have been present witli the others, but it was added that 

* Criminal Tleforcnce, No. '223 of 1877, from the order of E. Towers, Esq., Officiating 
Se-.sions Judge of Nuddta. dated the lUth September 1877. 
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they only went for the purpose of riotin'^, which t'n piry explained to mean 
“ in order to punish the deceased to a certain extent, but not to go as far as to 
indict grievous hurt on him. *’ • 

The facts of the case were as follows :— 

The deceased was not on good terms witli the people of tlit' /.amindar, 
amongst whom were the two lu'isoners; tlie two ])risi)nors witli others wont 
to the house of the deceased, and the deceased was enticed out, and received 
two wounds, either of which the evidence went to slinw wore sullicioiit to kill 
him. The deceased ran some distance after lie was wounded, and tlio two 
prisoners, Ilarai and limed, worn identified liy several witnesses as having, 
witli others, run after the deceased till ho foil. Vurthor, Ilarai and I'lned 
were named to one BsmIuI, who was present when t he deciia.sed made his 
dying declaration as being amongst his pursuers ; and aithougli they sot up 
ahhiH in the Court of the Sessions Judge, yet, wlien previously brought up 
before the Deputy Magistrate, they admittotl tlioN wore iiiosont, but denied 
pai'ticipation in the outrage. 

The Sessions .ludge being dissatisfied witli tlio verdict of the jury regartl- 
ing Ilarai and Timed, submitted their case to the Ifigh Court under s. of 
the Criminal i’rocedure Code. 

The Junior Govornraent Pleader Baboo .1 iKi'indaitiiiKl Mookcrini'. for the 
Prosecution. 

Mr. (f. Gregory for the Prisoners. 

Markby, J. —The two prisoners, Ilarai and ITrned, whoso case is now 
before us under s. 2G3 of the Criminal Procedure Code, wore put upon their 
trial before the Sessions Court on a charge “ tliat lioing members of an 
unlawful assembly and in jirosecution of the common object of that assembly, 
they had committed murder. ’ This was a charge under ss. 302 and 149 
of the Indian Penal Code. They were also charged " that hoiiig members 
of an unlawful assemblv and in jirosecution of the coninion object of [191j 
that assembly, they bad voluntarily caused grievous hurt. ” Tliis was 
under ss, 326 and 149 of the Indian Penal Cialc. (Hlier jirisoni'i's were like¬ 
wise ciiarged at the same time, and tlio verdict of the jury as regards those 
two prisoners was a verdict of acquittal ujion both these charges ; luit in answer 
to a question jiuS fo them by the Sessions .liidgc, thev stated that the.two 
prisoners, Harai and limed, were in the comjiany of two of the ot her jirisoner.-., 
whom thnv found guilty on the second of the charges I have stated, for the 
jmrjiose of committing riot, but that they did not commit it, and further, that 
they were not present in*ordor to commit grievous hurt on the deceased, but 
only to jnmisii him to a certain extent. The Sessions Judge has declined to 
record the verdict of acquittal as regards those two jirisoncrs, and lias referred 
the case to this Court in order that those jirisoners may ho convicted under 
the second of the two charges which I have montioned. Now we may say 
that we have been relieved from all difliculty in this ca.se by the course 
which has been taken by tlio Government, and which in our opinion has 
been very wisely and jiruclontly taken. All that the Goveininent ncm’ 
asks for is a conviction under s. 143 of the Indian Penal Code, that is, 
that the prisoners now before us were members of an unlawhd assembly. 
That really amounts to this, that we are a.sked now to carry out the legitimate 
consequence of the finding ot fact at which the jur> arrived in respect of thtise 
two prisoner.s. If the Sessions Judge had been so iiipiuled instead ol referring 
this case to us, he might, as pointed out by Mr. Justice MlTTKR in the course of 
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the argument, have pointed out to the jury that their finding was in fact a 
conviction of an offence under s. 143 of the Indian Penal Code, and that, under 
the provisions of,s. 457 of the Criminal Procedure Code, they were at liberty 
to find the prisoners’guilty under that section. They found the prisoners guilty 
not of the whole of the offence with whicli they were charged, but upon that 
part of the charge which amounts to a diff^erent offence. This is not a case in 
which we were called upon to diff'er in any way from the conclusion of the jury. 
We adopt this conclusion, and we are also relieved from the necessity of accu¬ 
rately defining what our powers are under s. 263. Whatever may the exact 
position C192J of this Court in dealing with a reference of this kind under 
s. 263, as to which we express no opinion, we feel no doubt whatever that this 
Court has a right to convict a i)risoner of any offence which the jury could 
have convicted him of, upon the charge framed and placed before them. 
Upon the charge as framed and placed before the jury in this case, the jury 
could have convicted those prisoners of an offence under s. 143. We, there¬ 
fore, undoubtedly possess that power ourselves. Accordingly we convict these 
two prisoners of the offence “ that they were members of an unalwful assem¬ 
bly, and thereby committed an offence punishable under s. 143 of the Indian 
Penal Code,” and wc direct that they bo rigorously imprisoned for a |)eriod of 
six months. 


[8 Cal. 192] 

PRIVY COUNCIL. 


The 7lh, 10th, nth and I'ilh JiUif, 1H77. 

Present : 

Sir .1. W. Cdlviee, Sir B. Peacock, Sir M. E. Smith, and 

Sir R. P. Collier. 


The Administrator-General of Rongal.Plaintiff 

versus 

Juggeswar Roy and others.Defendants. 


C 1 C. L. R. 107 ] 

[Oil Appeal from the High Court of Judicature at Fort William in Bengal.] 
Inadeqtuu-u of Consideration — Suit to set aside deed. 

A party to st't .iside .i triii-sactioti on tho ground of in.tdiiquaRy of oonnideration, 

must show such inadeqaicy .is will involve tho eonolusioii that*he either did not understand 
what he was about, or was the victim of sotu ' imposition. 

This was an appeal from a decree of the Calcutta High Court,* dated the 
25th June 1870, reversing a decision of the Judge of East Burdwan, dated the 
11 th June 1874. 

The suit in which the appe.al arises was brought by Robert John Jackson, 
on whose death the Administrator-General of Bengal, as executor under bis 
will, was substituted on the record as plaintiff, to set. aside conveyances exe¬ 
cuted by the said Jackson of certain lands situated in Bengal, on the ground 
that he was a minor at the time of the execution, and that he was fraudulently 
induced by certain of the defendants who stood to ClM]! him in a fiduciary 
relation to iiart with bis property, without fully understanding the nature of 
the transaction and for an inadequate price. 
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Mr. Cowk, Q. 0., and Mr. Doyine (Mr. Lowe with them) for the Appellant. 

Mr, Bompas, Q.O., and Mr. Joseph Qraham for the llos^qndents. 

The history of the case and the issues raised will Iw understood from 
their Lordships’ Judgment, which was delivered by 

Sir M. E. Smith. —This suit was instituted by Mr. Robert .lohn .lackson, 
who upon his death has been succeeded on the record Ijy tlie present plaintiff, 
for the purpose of setting aside certain conveyances l)y him to the three first 
defendants of his interest in Mouzah Luchhiiwro, in Uie district of Ranigunge, 
on the ground, in the first place, that he was under ago, and in the second 
place, that he was induced by the defendants, who were trusted servants, but who 
had abused their fiduciary character, to part with his property witiiout fully 
understtuiding the nature of the transaction, and without adequate consider¬ 
ation. Mr. Robert John Jackson was the adopted sun of a Mr. Robert (iwynue 
Jackson (who will be called Mr. Gwynne Jackson), who appears to have i)een 
ot European extraction. The date of his adoption is one of the questions in 
the cause, the plaintiff alleging the adoption to have been about the year 1855, 
aiul the defendants, as far back as 1850. Mr. Gwynne .lackson a])pear3 to 
have resided a great number of years in the neighbourhood, and to have been 
well acquainted with coal mining. Ho in 18G0 was the manager of the coal 
mines of Messrs. Apcar and Comi)any, who, it may be observed by the way, 
entered into an agreement with Jackson, the plaintiff, to supiily him with funds 
for prosecuting this suit, in consideration of, in the event of his succeeding, his 
granting them a coal lease. 

Mr. Gw'ynno Jackson left the employment of Messrs. Apcar and Company 
in 1860 on account of their being dissatisfied [194] with him, but he continued 
afterwards up to about 1867 to some extent in their employment in a sub¬ 
ordinate capacity, when he finally left it. He appears to have acquired some 
property, and to have lieon interested in other coal mines in the neighbourlio(xl. 

Shortly before the year 1860, which is the first date material in this case, 
Mr. Gw'ynne Jackson bought certain patni and darpatni rights, including the 
coals in Mouzah Luchhipore, partly from the defendants. It is not disputed 
that by a deed bearing date the 20tli September 1860, he, being such patnidar 
and darpatnidar, granted certain sub-tenures by wav of darpatni and sepatni, 
reserving the minerals, to three of the defendants; but one (]uestion in tiio 
cause has been, whether that deed was executed at the time it boars date, or 
at a later date, not very clearly indicated on the part of the plaintiff, hut 
which the Judge in the Court below has found to ho the year 1869. 

Gwynne Jackson made a w'ill in 1858, leaving all his projierty to his son. 
Subsequently, in 186J, he executed a hihba, which would have the effect of 
revoking that will, giving all his property, some of which had l>een acquired 
since the date of the will, to his son, and in fact denuding himself of all his 
property, if that hihba is to be taken as intended by him to be then operative. 

The deeds, the subject of this suit, were executed in 1870 and 1871, opd 
the last in 1872. These deeds may be divided into two classes. One class is th^t 
in which the plaintiff confirms the darpatni and sepatni rights, which were dealt 
with by the deed bearing date the 20th Bepteinber 1860 ; the other class of 
deeds, which bear date in 1871, and one of them as late as June 1872, are 
deeds of sale, whereby he transfers all the superior interest which he had, 
together with the minerals which had been reserved in the former deeds. 
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Witli wapect to one of the main questions in tliis case, which has been 
already indicated, namely, whether the conveyance bearing date the 20th day 
of September I860, wa? executed thesi or at a subseqiient date, their Lordships 
have intimated, in the course of theargument, that, on the whole, they concur with 
[1933 the finding of the High Court that tliat deed must be taken to have been 
executed at the time when it bears date. If that be so, being prior in time to 
the hibba, it is unaffected by that instrument, and tlie subsequent deed of 
1870, being merely confirmatory of it, and conferring on the defendants no 
greater interest than they took under it, is obviously of no importance, and may 
1)6 allowed to stand with it. 

The question remains whether the deeds of 1871 and 1872, conveying, as 
lias been before stated, tiie remaining and siqierior interest, together wdth coals, 
are to be set aside on any of tlic grounds which have boon alleged. With 
respect to tliis point their Lordships also intimated, during the course of the 
argument, that they saw no sullicicrit reason to differ from the conclusion of 
tlie Higti Court that the plaintiff had failed to sustain tlio burden of proof 
which lay upon him that he was a minor at the time of the execution of these 
deeds. 

Tlie question then arises, in the first place, whetlier it has been shown that 
the three first defendants (for it should ho stated that the two last defendants 
are tiie sub-lessees under them) were in a fiduciary capacity or character to the 
plaintiff at tlie time of tlie execution of those <leeds, and wore therefore in a 
position to exercise undue influence over him. Upon this question their Lord- 
ships also have come to the same conclusion as the High Court. There is 
indeed some evidence that Haradhun Misser, tlie father of .Tuggeswar Misser, 
and the two Roy defendants, w'ere at times employed in collieries in wliich 
(Iwynne lackson liad a share ; and there is also si)nie evidence of tlie latter 
having acted ns his goinaslitas with respect to the property comprised in the 
deed of IMfiO, Init the decision which their Lordsiiips have come to, concurring 
with the lligli Court, on the snhiect of tliis deed, in a great measure dispo.sos 
of this class of evidence. Their Lordsli'ps see no rolialile evidence on the record 
that at the time of the execution of t'l ise docuiiieuts hy the plaintiff they were 
in any fiduciary character f/iumi him, or in a position unduly to influence his 
judgment. If that he so, the question is narrowed to whether a fraud was 
practised upon liirn. 

*[196] It is eontoiided, in the first place, tiiat the nature of the transaction 
was misrepresented to him ; that the defendants represented to him that ho was 
not partiii:.' 'V'tli his mining rights l)y those deeds, whereas he was, and that 
the deeds were not explained to him : further, that the §ale price was inadequate. 

With respect to the deception so alleged to have been practised upon him, 
the only evidence to bo found of it is the evidence of the plaintiff Ijjtnself, and 
that evidence is described as uiitrustworthv hy the learnetl.Judge of the inferior 
Court, who found in the plaintiff’s favour. There is no confirmatory evidence 
of this, and there is contradictory evidence to the effect that the deed was read 
over and explained to him, and that ho umlcrstood the language in which it 
Was written. 

The question then reduces itself to whether there was such an inadequacy 
of price as to be a sufficient ground of itself to set aside the deed. And upon 
that subject it may be as well to read a passage from the case of Tennent v, 
Tennmts (L. B., 2 Scot. Ap., 6), in which Lord Westbcry very shortly and 
clearly stated the law upon this subject. He says ; “ The transaction having 
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b0W a rsal one, it is imtwgad^ by tbe appajiiarifc on the ground that he 

parted with vahiabie property for a most inadequate consideration. My Lords, 
it is true that there is an equity which rup,y be founded upon j^ross inadequacy 
of consideration, but it can only be where the inadequacy is such as to involve 
thn conclusion that the party either did not understand what he was about, or 
was the victim of some imposition.” 

Their Lordships are unable to come to the conclusion that the evidence of 
inadequacy of price is such as to lead them to the conclusion that the plaintiff did 
not know what ha was about, or was the victim of some imposition. It should 
be borne in mind that his father, Mr. Gwynne Jackson, was at hand, and their 
Lordships concur with the view of the High Court, that Mr. Gwynne Jackson, 
by the hibba of 1863, did not intend to denude himself of all l]is property in 
favour of his son, whom be represents at that time to have been eight years old, 
and who could not have been more than twelve or thirteen. It probably was 
a device for the purpose of defeat-Cl973ing existing or possibly future creditors. 
Gwynne Jackson himself acted in contravention of that deed, for lie sold a 
property soon after its date without any reference to it, and there is evi¬ 
dence that he continued to act as if he were the owner of the property. 
Gwynne Jackson was very conversant with coal mining and the character 
of property in the district, and their Lordsliips are not satisfied that he 
was unable to manage his own affairs or to give competent advice to his son 
until the year 1872, in the early part of which ho was admitted to a hospital 
with an incurable disease of whicli he died in about the middle of that year. 
He had granted his property to his son by a hibba, intending, nevertheless, to 
keep in his hands tjie ooutroi of it through his life, but very probably intend¬ 
ing it to operate after his death in favour of his son. His son, no doubt, had an 
interest in the property as well as himself, and probably the true view of these 
transactions in 1870 and 1871 is that they were in substanco joint transactions 
by the father and the son. Their Lordships cannot therefore regard the son at 
these dates as altogether in the position of a minor without any one to advise 
him. It may bo observed that the deed in 187? was but the completion of the 
previous transactions. 

Independently, however, of this consideration, it cannot, their Lordships 
think, be said that the purchase-money was so grossly inadequate that its 
inadequacy amounts to proof of an imposition upon the plaintiff. It is true that 
tliere is some evidence, the value of which it is difficult iirecisely to estiinate, 
that property with coal sold in the neighbourhood for some years’ purchase 
greater than the number of years’ purciiase for which this property sold, which 
was with respect to a poftio6 of it twelve years’ purchase, and with respect to 
another portion of it ten years’ purchase ; and there is evidence, which perhaps 
ia the strongest on this part of the case, tiiat soon after the purchase by tlie 
defendants' they let a portion of this property on mining leases at a considerable 
ren^l, or more properly speaking royalty. It should be observed, however, 

these leases give the power to the lessee to terminate them at any time, 
grid non Qomte^. how long the high rental would continue. 

tlMJ It has been suggested that the defendants must have known thitt 
thero w.as coal under the land, and that they concealed their knowledge from 
the plaintiff. Even if it yvere so, putting aside their fiduciary character, and in 
the absence of any proof of fraud, that would not be enough to vitiate the trans¬ 
action ; but in point of fact their Lordships can find no evidence of this. All the 
evidence is4he other way, namely, that they did not discover the coal until after 
they httd np#d$ pprohg.sa; and U, may he observed that Gwynne Jackson 
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himself had tried for coal without being able to discover it. It appears, there¬ 
fore, to their Lordships that this last ground on which it is sought to impeach 
the validity of the deeds also fails. » 

On the whole, therefore, their Lordships are of opinion that the High Coiirt 
was right in affirming the validity of these deeds and dismissing the plaintiff’s 
suit; and they will, therefore, humbly advise Her Majesty that the judgment of 
the High Court be affirmed, and this appeal dismissed with costs. 

-— Appeal dismissed. 

NOTES. 

[Compare the Indian Contract Act, 1872, sec. 25, Ezpln. 2:— 

An agreement to which the consent of the promisor is freely given is not void merely 
bocausG the consideration is iuiidcquatc ; bnt the inadequacy of the consideration may bo 
taken into iiccount by the Court in determining the question whether the consent of the 
promisor was freclv given.] -— 

[3 Cal. 198] 

PRIVY COUNCIL. 

The 12th, 13th and 25th July, 1877. 

Present: 

Sib J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, 

AND Sir B. P. Collier. 


Deendyal Lai.Defendant 

versus 

Jugdeep Narain Singh.Plaintiff. 

[ - : 4 I. A. 247 - 1 C. L. R. 49 3 

[On Appeal from the High Court of Judicature at Fort William in Bengal.] 

Hindu law — Milakshara — Execution—Sale of interest of 
one of several co-sharers in a joint estate. 

The right, title, and interest of one co-sharer in joint ancestral estate may be attached 
and sold in execution to satisfy a decree oi>tained against him personally, under the law of 
the Mitakshara, as well in Bengal as in Bombay and Madras. 

‘The purchaser at such a sale acquires merely the right to compel a partition as against 
the other co-sharers which the judgnient-debtor possessed. 

[199] Quui^e. —Whether, under the law of the Klitakshara, in Bengal, a voluntary 
alienation by one co-sharer, without the consent of the rest, of his undivided share in joint 
ancestral property is valid ? 

[This headnote is extremely dejectioe. See our Notes at the end of the case for the points 
deetded.J ^ 

This suit was instituted in the Court of the Subordinate Judge of Gya by 
Jugdeep Narain Singh as plaintiff against his father Toofani Singh, and 
Deendyal Lai, the present appellant, as defendants. The object of the suit, as 
gjgc forth in the plaint, was to recover possession of certain lands which the 
defendant Deendyal had seized and sold in execution of a decree obtained by 
him against Toofani Singh ^ and which he had purchased at the execution sale. 
The plaintiff alleged in his plaint that the lands in question were joint 
ancestral property; that the debt in respect of which the decree had been 
obtained was the personal debt of his father, incurred by him \yithdat legal 

* For the report of tho case in the High (3ourt, see 12'B. L. B. 100; 20 W. B. 174. 
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neoessity, and without the plaintiff's consent; and that, under the law of the 
Mitakshara, by which the case was governed, the alienation of such property in 
payment of such a debt was invalid. Jle, therefore, prayq^ that the sale in 
execution should be set aside, and that he should be put in possession. The 
defendant Toofani Singh made no answer to the plaint. The defendant 
Deendyal urged in his written statement that, as the plaintiff's father might 
have other sons born to him, the plaintiff was not entitled under the 
Mitakshara law to bring an action for possession of the property; that the 
suit was brought by the plaintiff in collusion with his father Toofani Singh ; 
that the money borrowed by Toofani Singh had been borrowed for necessary 
purposes, and had been advanced in good faith ; that a part of the property in 
question was not ancestral, but was the separate self-acquired property of 
Toofani Singh; and that in any event and assuming the property to he joint 
and ancestral, and the execution sale to have taken place on account of an 
improper debt, the plaintiff was not entitled to more tlian a moiety of the joint 
estate. The Subordinate Judge held that the possibility of the plaintiff’s father 
having other children afterwards born to him was no bar to the action ; that 
the suit was not collusive in the sense of being fraudulent; tliat in respect of a 
sale in execution under a decree of Court, no question as to legal necessity 
could arise ; that the execution sale, which was of the [200] right, title, and 
interest of Toofani Singh, was operative and valid in respect of his sliare of 
the joint property ; but that the plaintiff under the Mitakshara law was entitled 
to a moiety of the ancestral property, which consequently did not pass to 
the defendant Deendyal under the sale. Ho also found that a portion of the 
property sold was not ancestral, but self-acquired by Toofani Singh. Ho 
accordingly gave the plaintiff a decree for a moiety of such of the property 
as was ancestral. 

This decree was reversed on an appeal by the Zillah Judge, who dismissed 
the suit on the grounds that a suit for possession was not maintainable by the 
plaintiff during the lifetime of his father, and that the debt, in respect of 
which the sale in exeoutioii had taken place, was incurred under a legal 
necessity so as to render not merely the particular sliare of the property 
belonging to Toofani Singh, but the whole of the undivided estate liable for 
its payment. 

The plaintiff brought a special appeal to the High Court against this 
order of dismissal, and a Division Bench (PllBAlt and AiNSLili, JJ.), by their 
decision dated the 14th June 1873 (12 B. L. li.. 100), reversed the decree of the 
Zillah Judge. The effect of their judgment was to hold that as the property 
was enjoyed jointly by the plaintiff and his father, the latter, according to the 
Mitakshara law, had no distinct legal right to any portion or share which ho 
could pass to a third party, and that the plaintiff was entitled to recover back 
the whole property sold in execution. In stating the grounds of their decision, 
the Court referred ♦to the case of Makaheer Pet shad linmyad Singh {12 
B. L. R., 90), Regular Appeal No. 209 of 1872, which they had decided on the 
17th May 1873, as distinguishable in its circumstances from the present case. 

From this decision the defendent Deendyal Lai brought the present appqg,! 
to Her Majesty in Council. 

Mr. Joseph Graham, for the appellant, contended that the case of Mahabecr 
Pershad v, Bamyad Singh (12 B. L. R., 90), in which the same Judges who 
tried the present case had enforced an equity in favour of the purchaser at a 
sale in exeeution of the interest [201] of a co-sharer in joint family property, 
conflicted with the decision under appeal. According to the finding of the 
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Zillah Judge, the decree under which the sale totfk pia<ih Was in respect of a 
debt incurred for necessary purposes. Such ddbta are charges ou the estate— 
Bimooman Persad Panday v. Mnssafmil Bahooee Munrae Koonweree (6 Mooft’s 
I. A., 391). The sale in execution waS not merely of the personal interest of 
the plaintid’s father, but of his interest as the manager and ropfeseiitabive of 
the entire estate —The Court of Wards v. Maharajah Coomar Bnmdpttt SiHgh 
(14 Moore’s I. A., 605). [Sir B. PEACOCK. —You brought your action against 
the father only, the decree was against him only, the sale in execution was of 
his rights and interest. If you wished to bind the son, you should have made 
him a party to the proceedings.) We are at the least entitled to possession Of 
the father's moiety of the joint property. The rule of the Mitakshara law against 
alienation by one of several co-sharers without the consent of the rest applies to 
voluntary alienations, not to cases in execution. The distinction is recognised in 
the opinion delivered by tlie Full Bench in the case of Sadubart Prasad Sahu V. 
Foolhash Koer (3 B. L. R., F. B., 31, at p. 37). As to the manner in which the 
law is applied in Madras, see Strange’s Hindu Laaw, ed. 1880, Vol. I, p. 202, atod 
the cases of Viranvami Crra*nim v. Ayyaswimi Gramint (1 Mad. H. C. Rep., 
471), and Palanivelappa Katindan v. Mannaru Nathan (2 Mad. H. C. Rep., 416). 
[Sir J. CoLViiiE. —The Madras Courts hold that ah alienation by one of 
several co-sharers is good for his own share; they do not go on the distinctioh 
between alienation and execution.] The decision of Phear and AlNSLIE, JJ., itt 
Mahabeer Persad v. Hamyad Stvgh (12 B. L. R., 90), recognizes the distinction 
between voluntary alienation and execution. [Sir R. COLLIDE.—If the plaintifl 
recovers possession of the family estate, he recovers under a charge. Sir B. 
Peacock. - He will recover the estate less what his father would have been 
entitled to on a partition.] 

The respondent not appearing, the case was heard cx parte. 

[202} Their Lordships took time to consider their Judgment which was 
delivered by 

Sir J. W. Colvile. —The respondent in this case is the only son of one 
Toofani Singh, and, the family being governed by the law of the Mitakshara 
is joint in estate, in the strict sense of the term, with his father. On January 
28th, 1863, the father being indebted to the appellant to the amount of 
Rs. 5,000, executed to him a Bengali mortgage bond for securihg the 
repSymont of that sum with interest at the rate of 12 per cent, i)er annum. 
The appellant afterwards put this bond in suit, and on May 30th, 1864, obtaitred 
a decree against Toofani Singh for the sum of Rs. 6,328-13-8. He took no 
proceedings to enforce this decree, which was in the form of an ordinary decree 
for money against the property especially hypothecates ; but in September 1870, 
caused “ the rights and proprietary and mokurrari title and share of Toofani 
Singh, the judgment-debtor,” in the joint family property, which is the subject 
of this suit, to be put up for sale in two lots for the realisation of the sum d 
Rs. 11,144-6-4, the amount alleged to be then due on the decree; and himself 
became the purchaser of those lots for the sums of Rs. 900 and Rs. 10,100. 
Objections were taken to this sale by the judgment-debtor, which, after going 
Arough all the Courts, were finally overrule, and the appellant obtained the 
usual certificate of title, and in January 1871, succeeded in taking possession 
thereunder of the wliole of fbeproperty now in dispute. Thereupon, in February 
1871, the resfwndent brought the suit, out of which this appeal arises, for the 
recovery of the whole property on the ground that, being according to 
the law of the Mitakshara, the joint estate of himself and his fa'^r, it COflM 
not be taken or sold in execution for the debt of the latter, 'which had been 
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inourred without any necessity recognized by the Shastras or the law. The 
father was joined as a defendant. 

The issues on the merits settled in the cause wore — ** 

1. Did Toofani Singh borrow money from the defendant (the appellant) 
under a legal necessity or without a legal necessity ? And are the auction sales 
and other proceedings taken in CSOS] satisfaction of the debt all illegal and ought 
they to be set aside or not ? 

2. Under the Mitakshara law, is the plaintitl’ entitled to the entire proi^rty 
sold in satisfaction of his father’s debts, or to how much ? 

8. Was some portion of Mouzah Domrawun j-^rsonally acquired by the 
plaintiff’s father, or was it acquired by the ancestral funds and property ’? 

A good deal of evidence was given in the Court of Virst Instance as to 
the nature of the debt incurred by Toofani Singh, and upon the issue whether 
it was borrowed under a legal necessity. Upon the face of the bond the debt is 
ostensibly that of the father alone; there is no statement that the money v.as 
borrowed for the purposes of the joint family, or so as to bind co-sharers in 
the estate. The oral evidence adduced by the plaintiff was directed to show 
that his father, who had passed five years in jail on a conviction for for¬ 
gery, had both l>efore and since his imprisonment lived an immoral and dis¬ 
reputable life, not residing with and rarely visiting his family ; and that the 
money was borrowed on his sole credit, and spent by him in riotous living. 
On the other hand, the defendant (the appellant) brought witnesses to prove 
that part at least of the money, viz, Rs. 1,500, was expressly borrowed in 
order to provide for the marriage expenses of one of the daughters of the 
family; and, generally, that the plaintiff was cognizant of his father’s 
transactions, and the whole debt, one which bound both co-sharers. 

The Subordinate Judge does not appear to have thought it necessary to 
come to any definite conclusion upon the issue. In one passage of his 
judgment he says : “ The sale being hold by the Court, it is unnecessary to see 
whether it was held under a legal necessity or not." In another passage he 
says; “ The sale held by the Court, according to the laws in force, of the 
ancestral estate, as ti)e rights and interests of the judgment-debtor, cannot he 
regarded as including the right of tlie son of the judgment-debtor whic|;i ho 
derived under the Shastras ; and so far as the plaintiff’s share is concerned, 
the sale cannot be confirmetl." This seems to be the ground on W'hioh he 
t2M] proceeded ; for he gave the jdaintifi’ a decree for one moiety of all the 
property claimed, except a small portion which he held was the separate 
acquisition of the father. 

On appeal this decree was reversed by the Zillah Judge of Gya, who 
dismissed the suit on the ground (amongst others) that a legal necessity to 
borrow the money had been established, and consequently that not merely the 
particular share of the property that may have belonged to Toofani Singh, but 
the whole undivided estate was liable for the debt. 

The respondent then brought his case before the High Court by special 
appeal, which, by its decree of the 14th June 1873,'reversed the decree of the 
lower Appellate Court, and ordered that the plaintiff should obtain possession 
from the defendants of the property which was the subject of suit for the 
benefit of the joint family. The present appeal, which has b^n heard ct parte, 
is 'against that decree.. 
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A good deal of the argument at their Lordships’ bar was addressed to the 
question of the nature of the judgment-debt, and whether or not there was 
" legal necessity,” for the loans ofi which it was composed. Whatever may 
be their Lordships’ opinion of the finding of the Zillah Judge upon this 
point, they must, for the purposes of this appeal, treat it as conclusive. The 
appeal is only from the order on special appeal; and on that special appeal 
the High Court could not have disturbed the finding of the lower Appellate 
Court on this question of fact, unless there was no evidence at all to support it. 
And this, whatever was the character and weight of the evidence, cannot 
be affirmed. 

This issue, however, seems to their Lordships to be immaterial in the 
present suit, Ijecausa whatever may have been the nature of the debt, the 
appellant cannot be taken to liave acquired by the execution sale more than the 
right, title, and interest of the judgment-debtor. If he had sought to go further, 
and to enforce his debt against the whole property, and the co-sharers therein 
who were not parties to tlie bond, he ought to have framed his suit accordingly, 
and have made those co-sharors parties to it. By the proceedings which he took 
he could not got more- than what was seized and sold in execution, viz., the 
[205] right, title, and interest of the father. If any authority be required for 
this proposition, it is sufficient to refer to the cases of Nugeruierchumlcr Ohose 
V. Hrimiiily liamunec Donsee (11 Moore’s 1. A., 2il) and Baijun Doobey v. Brij 
Bhookim Lall Awusti (I. L. R., 1 Cal., 133; s, c., L. R., 2 Ind. Ap., 275), 

The first and principal question, hovvever, that arises on this appeal is, 
whether the appellant acquired a good title even to the right, title, and interest 
of the father; whether under the law of the Mitakshara the share of one 
co-sharer in a joint family estate can be taken and sold in execution of a decree 
against him alone. In Lower Bengal, where this question can arise only 
between brothers or other collaterals (sons not having as against their father 
in his lifetime, under the law of the Dayabhaga, the rights which they have 
under the law of the Mitakshara), it is settled law that the right, title, 
and interest of one co-sharer in a joint estate may he attached and sold 
in execution to satisfy his personal debt: and that the purchaser under 
such an execution stands in the shoos ol the judgment-debtor, and acquires 
the right as against the other co-sharers to compel a partition. That a 
similar rule prevails in the south of India, though the law there adminis¬ 
ter^ is founded on the Mitakshara, is shown by two cases decided by 
the High Court of Madras—Fzmsiifimi Gramimv. Ayyasvann Graminiil Mod, 
H. C. ^p., 471) and Palamvclappa Kaundan\. Maiinam Naikan (2 Mad. H. C. 
Bep., 416). The latter case was one in which, as here, the coparceners were 
father and son. And that the law is to the same utfect in the Presidency of 
Bombay was ruled in the two cases which are reported at pp. 39 and 182 of 
the first volume of the Bombay High Court Reports (Guncto Mahodev v. 
Rambhai, 1 Bom. H. C. Rep., 39, and Damodhar Vilhal Khare v. Damodhar 
Hari Sowan, 1 Bom. H. 0. Rep., 182). 

All these case-s, however, affirm not merely the right of a judgment-creditor 
to seize and sell the interest of his debtor in a joint estate, but also the general 
wght of one member of a joint family to dispose of his share in a joint estate 
by voluntary conveyance without the concurrence of his coparceners. This 
latter proposition is certainly opposed to several decisions of the Courts of 
Bengal. 

t2063 In 1869 the question was carefully considered by the High Courkof 
Calcutta. A Division Bench of that Court referred it to a Full Bench in the 
case of Sadabicrt-Persad Baku v. Foolbash Koer. The decision of the Full Bench 
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is reported in the third volume of the Bengal Law Reports {3 F.B., 31). 

The Chief Justice, after reviewing all the authorities, came, with the concurrence 
of his colleagues, to the conclusion that hnder the law of the’Mitakshara, as 
administered in the Presidency of Fort William, “ Bhagwan Lall,” whose act 
was in question, " had no authority, without -the consent of his co-sharers, to 
mortgage his undivided share in a portion of the joint family property, in order 
to raise money on his own account, and not for the henedt of the family." The 
Full Bench so reported to the Division Bench, and the latter then made its 
final decree in the cause, which involved many other questions. From that 
decree there was an appeal to Her Majesty in Council, which was heard ex parte. 
This Committee, for the reasons stated in their judgment (I.L.R., 1 Cal., 226 : 
S. C., L.R., 3 Tnd. Ap., 7), did not think it necessary or expedient either to affirm 
or disaffirm the ruling of the Full Bench on this point. Their Lordships said 
they " abstained from pronouncing any opinion upon the grave question of 
Hindu law involved in the answer of the Full Bench to the second point referred 
to them, a question which, the appeal coming on ex parte, could not be fully 
or properly argued. The question must continue to stand, as it now stands 
upon the authorities, unaffected by the judgment on this appeal." 

It is, however, to be observed that even the Full Bench in the case under 
consideration recognized a possible distinction between the sale of a share in a 
joint estate under an execution, and an alienation by the voluntary act of a 
co-sharer, and thought that the former might be valid, though the latter was 
invalid. In dealing with the first question referred to the Full Bench, the 
Chief Justice (3 B. L. R., F. B., 37) says :—“ It is unnecessary for us to 
decide whether, under a decree against Bhagwan in his [207] lifetime, his 
share of the property might have been seized, for that casehas not arisen. Accord¬ 
ing to a decision in Stokes’ Reports, it might have been seized, but the case 
as against Bhagwan and that against the survivors are very different. So long 
as Bhagwan lived, he had an interest in this property which entitled him, if 
lie had pleased, to demand a partition, and to have his share of the joint estate 
converted into a separate estate.” 

The decision in Sadabart’s case has been followed by, amongst others, that 
of Mahabeer Persad v. Bamyad Singh (12 B. L. R., 90), being the case referred 
to in the judgment under appeal as No. 209 of 1872. 

That was a decision by the two learned Judges who passed the decree now 
under appeal, and the circumstances of the one case are nearly the same as those 
of the other. In that of 1872, the father had borrowed the money ostensibly 
on his sole credit, and given a Bengali mortgage bond to secure it. The bond¬ 
holder bad sued on his bond, obtained a decree, taken out execution against 
joint property, and became the purchaser of it at the execution-sale. The 
distinction between that case and the present is that the property seized 
and sold was that which was specially hypothecated by the bond. The sons 
sued to recover the property. There was a clear finding against the alleged 
“ necessity ” for the loan. The Court laid down in the strongest terms 
(12 B. L. R., p. 94) the law as established by the Full Bench ruling in 
Sadabart's case and other decisions, and appears to have assumed that a title* 
acquired by means of an execution sale stood on no higher ground than one 
founded on a voluntary alienation. 

It asserted, however, the power of imposing equitable terms upon the son, 
whom they held entitled to recover; and these terms were, in effect, that the 
property, when recovered, should be hold and enjoyed by the family in defined 
shares; and that the share of the father, the judgment-debtor, should be subject 
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to the lien of the jodgmeot-oredilior fop the mooeir a4FftiHied, wil>h intereai!- Xo 
the present case, the same Ju4ges have refused to reoogaise soy spoh equity, 
prooeediug on thtj ground [208] that? the execution was taken out not against 
the property especially hypothecated, but against the general estate. 

It is difficult to see upon what principle the hypothecation of the property 
• in. question can be taken to improve the position of the creditor; since the very 
act of hypothecation implies a violation of tiie rule laid down in SadabOfTt'9 
case. It is further to be observed that in one respect the equity of the creditor 
is stronger in the present case than it was in that of 1872 ; since here it has 
been found by the lower Api)ellate Court that legal necessity to borrow tho 
money existed"; whereas, in the case of 1872, there was a clear finding the other 
way. Their Lordships, therefore, are of opinion that the reasons which the 
learned .Judges have given do not justify their refusal to give to the defendant 
in this case the benefit of the equity which they enforced in the other. 

But what is the effect of the decision in the case No. 209 of 1872 ? Xt is a 
clear authority for the proposition that, although by the law aa settled in that 
part of the Presidency of Fort William which is governed by the Mitakahara, a 
member of a joint family cannot incumber his share in joint property without 
the consent, express or implied, of his oo-partners, the purchaser ^ it at an 
execution-sale nevertheless acquires a lien upon it to the extent of his debtor’s 
share and interest. 

There appears to be little substantial distinction between the law thus 
enunciated and that which has been established at Madras and Bombay, except 
that the application of the former may depend upon the view the Judges may 
take of the equities of the particular case ; whereas the latter establishes a 
broad and general rule defining the right of the creditor. 

Their Lordships, finding that the question of the rights of an execution 
creditor, and of a purchaser at au execution sale, was expressly left open by 
the decision in Sadabart's case, and has not since been concluded by any 
subsequent decision which is satisfactory to their min.ds, have ooms tp the 
conclusion that the law, in respect at least of those rights, should be declared 
to be the same in Bengal as that winch exists in Madras. They do not think it 
necessary or right in this case to express any dissent from the ruling of the High 
Court in Sadabart’s case [209] as to voluntary alienations. But however nice 
th4 distinction between the rights of a purchaser under a voluntary conveyance 
imd those of a purchaser under an execution-sale may be, it is clear that a disUne- 
tjon may. and in some oases does, exist between tiiera. It is sufficient to 
instance the seizure and sale of a share in a trading partnership at the suit t4 
a S^arate creditor of one of the partners. The partnm-eould not himself have 
sold his sdiare so as to introduce a stranger into the firm without the consent oi 
his ao-paHfuers, but the purchaser at the execution-sale acquires the interest 
sold, with the right to have the partnership accounts taken in order to ascertain 
%nd realize its value. 

It seems to their Lordships that the same principle may and ought to 
be applied to shares in a joint and undivided Hindu estate; and that it may be 
fib applied without unduly interfering with the peculiar status and rights of the 
co-parceners in such an estate, if the right of the purchaser at the execu¬ 
tion sale be limited to that of compelling the partition, which his debtor 
might have comiivsUedj had he been so minded, before tkealienation cd hi* share 
toK^ place. 

In the present ease their lUordships are of opinion that they ought not to 
wterfere wi^ the dieoreis u»der appeal so far as it directs the posaessioo of tfao 
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property, all of which appears to have been finally and properly found to be 
joint family property, to he restored to the respondent. But they think that 
the decree should be varied by adding a declaration that the appellant as pur¬ 
chaser at the execution-sale has acquired the share and interest of Toofani 
Singh in that property, and is entitled to take such proceedings as he shall be 
jidvised to have that share and interest ascertained by partition. And they 
will humbly advise Her Majesty accordingly. They desire to add that they 
cannot make any more precise declaration as to Toofani Singh’s share, since, if 
a partition takes place, his wife may l)e entitled to a share ; and, further, that 
there will be no order as to tbe costs of this appeal. 

Jh'vree mrn‘(J. 

Agents for the Ap])ellant: Messrs. Watkinst and Latlen. 


NOTES. 

[A.-THK RCOPE and authority of THIHCASK: krronbouh 

VIEWS HELD AS TO THIS. 

I. MISTAKEN VIEWS WEHE HELD— 

The headnoco is extremely defective and leaves out .ilto^ebher the very iinporbaiii rulings 
given in this case. 

This decision of the Privy Council is one of a series of eases dooided by that tribunal 
respecting the liability to seizure and sale of the interest of a Mitakshara coparcener (father 
or any other) in execution of a decree against him, and the quantum of interest that passes 
to the exoeution-pncchaser. Several expressions in the judgment were supposed to lay down 
rules of a general character, and gave rise to a " plentiful crop of litigation " ; very eminent 
Judges like Wkpt (0 Bom., 306), Ml’TTUSAMI .AYY.Mt and TURNUU (see 4 Mad., 1, 9 
Mad., 34.3, 9 Mad., 424—all of which dealt with the same case-—12 Mad., 142) were misled 
as to the scope of this decision. The case of Jlnrdi Nariivi (IHft.'l) 10 Cal., (i2r>, oiil> conlirmed 
the mistake. Until the I’rivy Councirs exposition of tbe law in (133.5) 13 Cal.. 21, the luistake 
prevailed. 

II. WHAT THIS CASE DECIDED— 

What this case decided (expressly or by nivossary impliiMtion) mas bo stated as 
follows ;— 

(1) That the interest of a Mitakshara coparcener (not necessarily the father, 4 Cal., 
809), as well in Bengal as in Boiiib.iv and Madras, may bo attached and sold in 
execution of a decree against him, whatever lie the rule as to the inalienability by 
act of parties (as to which sec Sndabart Prmnd v. h'onlhash Koer, 3 H. L. B., F. B., 31). 

(2) That though in execution of a decree against the father of a Mitakshara joint Hindu 

family on a debt not immoral, the entire interest in the property as well of the ‘ sons ’ 
as of the father, can be attached and sold (as laid down in Miuldun TIuikmn-'H case, 
14 B. L. R., 187), yet it is n. question of fact in each case whether the entirotv or the 
smaller interest only passed to the purchaser at the .ale, 

(3) Where the purchaser has bargained and paid for the entirety, he may defend his 
title to it upon any ground which would have justified a sale if the sons had bees? 
brought in to oppose the execution proceedings. (This is explained not here but in 
Nammn Babuaain'a case, (1885) 13 Cal., 21). 

(4) Where such purchaser bargained for and purchased only the smaller interest, that 
interest alone passes to him and no more, and an inqnirv into whether the debt is 
{or a necessarx purpose or otherwise is immaterial (3 Cal., 198, at 204). 
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(5) In cases of ambiguity as to what interest passed at the sale—“ in cases where the 
expressions by which the estate is conveyed to the purchaser are susceptible of 
application either to the entirety or to the father’s coparcenary interest alone, and 
in Deendif^Vx case there certainly was an ambiguity of that kind,”—the frame of the 
suit and the ubsencse of the sons from the proceedings may be material oonsidera- 
lioiis. This WHS what was done in heendynl's ca“(‘and this was the purpose of their 
Lonlships' observjitioTis in the judgment .as regards the frame of suit, etc.. 3 Cal., 
\m. a I ‘204. 

(fij The right of the pundiaser at the exueutioii-.sale is limited to that of eompelling the 
partition whieh his debtor might have compelled, had he boon so minded, before 
the aiienation of hi.^ share took place:—3 Cal.. 198. at 2(K). 

(7) Where such partition as in the last preceding clause is mentioned takes place, the 

wife and other female sharers mav be entitled to their several sh.ares :—(Last para, 
of the judgment at 3 Oal., 209). 

(8) As to the rule with respect to cniux laid down in this case, see infra under ‘ 1).' 

III. THIS CASE DID NOT DECIDE- 

(1) That where the father alone is sued and the sous are not brought on the record, their 

interests remain unafleeted, and nothing but the father’s coparcenary interest 
passes b\ the s.ile. This view was long maintained, but it was declared in Naiumn 
liaitiastn v. .\f<xlhun Mohiin. (1885) IS Cal 21 P. C. (at 3(1) to be incorrect:— 

” Their Lordships do not think that the authority of DeendynVx ease bound the 
Court to hold that nothing but (rirdhari’s fi.e., the father'.s) eoparceiiarj 
interest passed by the sale. If his debt was of a nature to support a sale of the 
eiitireU , he might legallv have sold without a suit, or the creditor might legally 
procure a sale of it suit. All the sous can claim is that, not being parties to the 
sale or c.xeciitioii proceedings. the> ought not to bo barred from trying the factor 
the nature of the delil in a suit of their own. Assuming they havcsuca a right 
it will .ivail them iiuthiiig unless thev can prove that the debt was not such as 
to just if \ the sale.” 

(2) When the decree against the father is .i simple moriev decree, a sale iu execution 

thereof conveys onl_\ the father's interest. 

This IS also incorrect. Tlic! larger iiitiTost may pass —see Nanami Mahun.mi'x case. 
(188.\i 13 Cal.. 21. 

jV.B.—T hough not positive rules of latr, those am rules of constructum, for aacertaining 
in a ca.se of amblgult^ what wa.s intended to be sold and was sold—as explained 
by the Privv Council in (188,■>) 13 Cal.. 21; (1887) 14 ('*1,. 67-2. 

B.— WHAT INTEREST PASSES TO THE PURCHASER IN EXECUTION 
OF A DECREE AGAINST THE FATHER. 

THE GENERAL PRINCIPLES * . 

(a) ” Plach case must depend on its own circumstances "(1887) 14 1 A., 77: 14 Cal., 572. 
(5) “ It appears to their Lordships that in all the eases, at least the recent cases, the 
inquiry has been what the parties contracted about if them was a convevance.or 
what the purchaser had reason to think he was buying if there was no conveyance, 
but onlj a sale in execution of a mone>-decree.”- StmbliHnalk Panday's case, 
(1887) 14 1. A., 77 : 14 Cal., 672. 

• (e) “ When a man convevs his right and interest, and nothing more, he docs not 

prinid, facie intend to convey away also rights and interests presently vested in 
others, even though the law may give him the. power to do so. Nor do they think 
that a purchaser who is bargaining for the entire family estate would bo satisfied 
with a document purporting to convey only the right and interest otthe 
father” :-(1877) 14 I. A., 77 : 14 Cal., 672. 
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(rf) “ In the iibscnoo of special oiroamstancen, showing a larger intention, only the 
mtorcKt of the judgment-debtor passes by the sale ” :—(1890) 16 Bom., 87 ; see 
15 Bom,, 13 ; (1893) 18 Bom., 147.* •* 

e) “ The questions are whst did the Court intend to sell and what did the purchaser 
understand that he bought "—ixr Lord Watson in Peftachi's ccasc in argu¬ 
ment, (1887) 14 I, A., 84, at 85 : 10 Mnd. ‘241, at ‘245. 

(C) The question is not, whatbiui the Court the right and duty to sell, and is thepnrehasor 
to be prejudiced by any miatakn in the mind of the Court as to what was being 
sold? This was put by Messrs. MavnK and SHKPHKKI) in the argument (14 
1. A. at 85) and in the judgment it was observed, It is not. a ({uostion of what 
the Court could have done or ought to have ilonc but irhnl thei/ <{id," at 88. 
(1887) 14 1. A., 84 : 10 Mad., at ‘250. 

(r/) “ If the whole estate could have been put up lor sale, it vii.is not put up. lb is not a 
question of what the Court could have done, or what thc\ might to have done, 
but what they did, what was put up for sale, and what w.is purchased. If what 
was put up for sale was merely the estate which the father li.id in his lifetime, 
then what the purchaser purchased was only that iiitero.st " .—(1887) 14 1. A., HI, 
at 88 : 10 Mad., ‘241. 

{It) Thus, where the Court ordered only the judgment-debtor's interest being sold, larger 
interest was not conveyed;—(lH87j 1) 1. A , 81 ; 10 Mad.. ‘211. 

(i) Siinilarl>, where the Court did not intend to sell more than thi* judginonl-dcbLur's 
interest under an erroneous view of the law as to the saleabiliU of thecstate:— 
(lii03) 8 C. \V. N., 18G. 

C.-CIRCUMSTANCES FROM WHICH WHAT WAS INTENDED TO 
BE SOLD AND WAS SOLD MAY BE AS(3ERTA1NED. 

I. PROCEEDINGS IN EXECUTION - 

“The whole of the proceedings in the execution ,iiid sale must alwa\s lie iiuporlant 
ovideiiee, often the best, as to the n.iture of the thing sold" :—(1889) 17 1. 11, at 14 . 17 

Cal., 684. 

The Court will " look to the substance of the ease,” and will not be guided bv f irmalor 
technical defects .—(1879) <> I. A., 233. 

II. WHETHER THE CREDITOR TOOK STEPS TO BIND THE OTHER MEMBERS 

OF THE FAMILY ’ -(1887) 14 1. A., 77, at 83 . - 

(«} The joiiuLer makes the matter clear — j 

If he (the appellant) had sought to go further and lo eiiforeo his debt against the whole 
property and the eo-sharors therein who were not parties to the bond, he ought to 
have framed his suit accordiugB, and hai'c made (hose co-sharers parhe.s to %l. —(1877) 

3 Cal., 198 at 204 ; 4 J.A., ‘247, at '251 ; Hurdey Sarnin's (‘asc, (1888) 10 CaJ., (>’20. 

” The purchase being as it was here by the person who had obtained the decree, only 
that passed which the father against whom the deeroc was obtained, had ” 
(1883) 10 Cal., 6‘2G, atlirnung (1879) 5 Gal , 1‘25. 

^lorouvor, if Biehuk relied on .issout by the sons he should h.ive taken care to make 
them parties to the execution procoe-diiigs. In iJeendayal’s case, where the 
expressions used by the mortgagor wore much more lavour.iblc to the eoii- 
voyauee of the entirety than they .ire here, the creditor’s omission of the aoitf 
from the proceedings was made a luateri.il eiteuinstanec against him. And in 
Sanomi tiabuasin’s ease, where the decree was in favour of the purchaser, the 
same circumstance was recognised as being material when the expressions by 
which the estate is eonveyed to the purchaser are susceptible of application 
either to the entirety or to the coparcenary interest alone ” ;—14 1. A., 77 : 
14 Cal., 572. 
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(b) The nan-joinder, however, does not nevesaarUy import only itie smaller interest 
passing — 

This omission, however, of the sous iu available only '* if the expressions by whieh the 
estate is conveyed to the purchaser are susceptible of application either to the entirety 
or to the father’s coparcenary iutorost alone (and in DeendyaVs case there certainly 
was an ambiguity of that kind) the absence of the sons from the proceedings may be 
one material consideration” ;— Nanorni habuasin’s ease, (1685) 13 Gal., 21, at 36. 

(1) This absence of sons is not of itself conclusive : — 

Nanotni liabuasin’s case, (1885) 13 Cal., 21. 

(1883) 13 C. L. K., 96 (1880) 3 All.. 72. 

(1882) 12 G. L. B., 104. (1880) 3 All., 118. 

(1882) 9 Cal., 389. (1880) 3 All., 191. 

(18H2) 9 Cal., 452. Mortgage (1881) 11 C. L. R., 263, reversing 

(1889) 12 Mad., ;K)9. 7 C. L. R., 465. 

(2) Whether at the time of the transaction, the sons were adults or minors:—(1683) 13 

C. L. R., 96; (1882) 9 Cal., 452 ; (1882) 9 Gal., 495. But qwrre adult son may have 

the right to sa>, “ 1 shall pay it out of my private funds." 

(3) I'oo much importance was attached to this circumstance in the following cases :— 

(i) (1880) 7 C. L. R., 465, where stress was also laid on only the right, title and 
interest being sold, (adult). 

(ii) (1881) 8 Cal., 517 (minor sous). 

(in) (1878) 1 Mad., 354. 

(iv) (1881) 9 Bom., 305, jier WKKT, J. 

(v) (1882) 5 Miul., 125, K.B. (case of brother ; it was erroneously observed iii this, that 
unless the suit is so framed as to enable those interested to contest thu aUegation 
that the debt is one binding upon the family, the decree can only lie a personal 
decree binding the interest of the defendants in the suit). 

(4) It is iinmatcrial whether the father was or was not the managing menibor:—(1887) 

11 Mad., 64, at 67. 

(5) As to the necessity of sons being parties when subscfjuently to the mortgage but prior 

to the suit the father aud .sous divided :—Sec (1884) 8 Bum., 481 at 188 and 469. 

(6) As to sons being necessary parties 111 mortgage proceedings under the Transfer of 

Property Act, 1882, sec. 85, there is aconflict of decisions;—Soe(1901) 28 Cal., 517, 
* reversing (1900) 27 Cal., 724. 

See also the C. P. C. (19061 Order, Sch. i. Or. XXXIV, rule 1. 

(c) This principle has been applied to co-sharers other than sons . —(1887) 16 Cal., 70 ; 14 

1. A., 187 ; (1890) 14 Bom., 597, overruling 11 Bom., 7JQ0; (1882) 7 Bom., 91; (1882) 
6 Bom., 564 ; (1896) 21 Bom., 6J6, even whore other parties to the debt are omitted; 
(1886) 11 Bom., 361 ; (1895) 20 Bom., 338, extended to Mahomedan heirs; (1882) 6 
Mad. 201. 

< 

(d) Existence of debi sufflcienl as against son but as against other minor coparcener, 

other things to be considered: -(1881) 4 Mad., 73 ; see also (1879) 6 Cal., 144. 

I|I. OBJECTION PROCEEDINGS 

The proceedings taken in execution by way of objection to thu attachment and sale 
elucidate the question of fact whether the thing meant to be sold and bought waft the 
entirety of the estate or only a share in it. 

The son’s petition, and its being rejected not on the ground that the thing to be sold 
was only the share of the father (1889) 17 I. A., 11:17 Cal., 1 684 ; 14 1. A., 86 :10 Mad., 
241. 
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IV. THE USE OF THE WORDS, 4HE “ RIGHT, TITLE AND INTEREST ” OF THE 
JUDGMENT-DEBTOR IS NOT CONCLUSIVE- 

. (a) The Procedare Code at that time require^ that property Mold iii OTeuution should be 
desoribud an the right, title aad interest of the judgment-debtor, and it has been held 
in many cases, that the presence of these words in the sale certificate is consistent 
with the sale of every interest which the judgmuut-debtnr might have sold, and docs 
not necessarily import that when the father of a joint family is the judgment-debtor, 
nothing is sold but his interest as a co-sharcr. It is a question of fact in each 
case (1889) 17 1. A., 11 at 16 17 Cal., at 589. 

{b) Description in the sale certificate :—(1889) 17 I.A., 11. 

(i) “Whatever interest the judgment-debtor had in the property" Ilurdvn Nnrain’s 

case (1883) 10 Cal., 6*26 atlirming (1879) H Cal., 4‘25 6 C.Ij.R., 11'2. 

(ii) ■■ Right, interest and connection which the judgnicnt-dobtor had in the propertv “— 

(1889) 17 1. A., 11. 

(ill) “ My proprietary share —0 Cal., 749. 

See also (1887) 9 All., (57-2 : (1880) 2 All.. 800. 

(<•) Too much importance was attributed to thw in the following oasi's. -(1880) 7 C.L.B., 
4f55; (1880) 7C.L.B , 218 (sec last para.); (1884)8 Horn., 189; (1881) 9 Gobi., :i96— 
Per WKST, J. 

Y. EFFECT OF PRESENCE OF THE SONS, ETC., AT THE TRANSACTION - 

“ Their Lordships cannot agree with the Siibordiiuite-Iedge ; whatever part an> o) the 
sous may have taken in negotiating between Luchman and Michuk, tlierc i.s no evidence 
whatever of their proposing to mortgage their own interests. The sons m.i> have assented 
t<i what is done. That must bo answered by the documents. Moreover, if hiuhiik relied on 
assent by the suns, he should have taken care to make them parties to the execution pro¬ 
ceedings 14 Cal., 57‘2 P. C. 

The authority of the following cases as to estoppel is shaken by the foregoing observations 
of the PriVN Council :—(1881) 8 Cal., 517 , (1888) 18 C. L. R., 9<»; 8 Cal., 898 (time when 
brought). 

VI. THE FACT OF THE DECREE BEING A SIMPLE MONEY-DECREE - 

Dcmtdyal'a case (1877) 3 Cal., 198-P.C. 

Uurdai Narain'sca>^ (1885) 10 Cal., 6'26 P. C. 

(«) Hut this is not conclusive—W imkiwi Jiabnanin x vas*- (18.85) 13 Cal., 21 P.C.; (1888) 
12 Bom., 691. 

(6) The following cases proceeded on an erron«;oiis view •—(1885; 9 Mad., .M8F.li.; (1884) 
8 Bom., 489; (1880) 7 C.L.B., 218 (see last p.ira.), (1878) 1 Mad. 8.’>M P.B. 

VII. THE PRICE PAID MAY BE TAKEN INTO CONSIDERATION - 

In SiniAhiinath Paiulny's ca.se, it w.iiS observed —" for . . . the Rs. 625 wlneh he 

(the creditor) got for his purchase appears to be nearer the value of one-sixlh than of the 
entirety ”—(1887) 14 1. A., 77 at«3 14 Cal., .572. 

See also (1896) 23 Gal., '2m. 

VIII. LAW UNDERSTOOD AT THE TIME - 

Recourse may be had to what was, at the time ol .sale, believed to bo the law, though 
erroneously :—(1903) 8 C. W. N., 186. 

D.—ONUS ON SON DISPUTING THE PURCHASER’S INTEREST 

AND ITS CONSEQUENCEIS. 

This subject is dealt with vn extenso in the Notes to 5 Cal., 148, in our LAW RKPORTS 
REPRINTS. The rule in Deendyal’s case as to ontis is, that where it is ascertained from the 
execution proceedings, etc., that what was intended to be sold and bought at the sale in execu¬ 
tion of the decree against the father, was only the father’s interest and not the entirety, the 
son is not called upon to prove the immorality of the debt as his interest remains unaffected. 
Nor can the puiehaser show the purpofie of the loan, etc.,8within the meaning of 6 
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39S to show that he took the entirety when, as a matter of fact, what ho bought was only the 
smaller interest. This is the moaning of their Lordships' observation at 304, that the issue 
ah to the nature of.t^e judgment debt is "immateriul in the present suit, because whatever 
may have been the nature of the debt, the appellant cannot be taken to have acquired by tho 
execution sale more than the right, title and interest of tho judgment-debtor.” 

E. ALIENATION OF THE INTEREST OF A MITAKSHARA 
COPARCENER IN BENGAL. 

I. MAY BE THE SUBJECT OF ATTACHMENT AND SALE - 

This case declared that in Bengal also the interest may bo attached and sold in exe¬ 
cution of a decree •— 

i. This case was that of the father-c.oparcunor :—{1H77) :l Oal., 1!W. 
li. Others also are within the rule (1H7!I) 1 cal., HOy. 

II. BUT THEY MUST BE TAKEN BEFORE DEATH— 

Blit the tiroceudiiigh c.iiinot be t.iken after death :—Then survivorship iiitorveiios ; and 
the survivors take in their own right by survivorship free from the liability for the personal 
debts and obligations of the deceased coparcener —(1890) 18 Cal., 157. 

III. SUFFICIENCY OF PROCEEDINOS SHORT OF SALE— 

It is snflicicnt if proceedings in execution had siillicieiitly advanced b\ atLachmont, 
etc. : — (1879) H Cal., 148 ; (1892) 20 Cal., 89.'), though exceutioii proceedings might have been 
struck off the file : -(T.K)fi) 11 C. W. N., 1()8 5 C. L. J.. 80. 

This rule enures to the benefit cinlv of those creditors that attached and not others :— 
(1900) 7a All., lOG. 

lY. WHEN FATHER’S ALIENATION IS JUDGED BY THESE RULES- 

.AUeiiations of the sh.iiv of the father alniie whether bv reason of being tainted with 
iinmoralitv (1879) 2 All , 287 1*’. 15. , (1879) .5 Cal., 148 or bj reason of oul\ the sm.illcr interest 
having been bought (1877) ‘5 Cal., 198 will be jiidged like those of any other coparcener. 

F. -THE QUANTUM OF INTERHST PASSING TO THE 

PURCHASER. 

I. RIGHT OF COMPELLING PARTITION - 

The interest which is purchased is not, as Mr. Doync argued, the sh.iro at that lime in 
the pro|)cri.v, but it i. the right which the f.ither, the d ‘btor, would have to a partition, and 
what would come to him upon a partition being made. . . That is the answer to 

Mr. floyne's argument that tho f.itlier was entitled to .i half. What the father was entitled 
to, and what the puri-haser boe.ime entitled to, was what the father would get if a partition 
had boon Til.hie which was onU-a third of the M-aiina share. According therefore to thi- 
authority of Deetidynl v. Jtirideep, the present appellant bocanie.pntitlcdoiily to the one-third^ 
treating it a.s if the sale was to operate as a partition at th.it time :—(1883) 10Cal,, 626 (686). 

II. SHARE AT THE DATE OF PURCHASE, not that at the date of the suit:—See (1896) 

28 Cal., 262 ; (1911) 35 Mad., 47 ; .-iee also (1896) 21 Bom,, 797. 

III. THE TITLE THAT PASSES - 

(aj The execution purchaser might set up ns the right of partition against a 

member of the joint family who seeks to reelaim the property which has come into 
» his possession, even as he might claim partition asplainttjf ;—(1879) 5 C. L. R. 26 ; 
(1878) a C. L. R., 282. 

(6) A sale in execution gives a good title to the purchaser (oven if it were another 
coparcener) who bought bond fide and without notice of prior alienation by the 
judgment-debtor when, by the Mitakshara rule prevalent in Bengal, that alienation 
is invalid :—-Balfjov%nd v, Naratn (1893) 16 All., 339 P. C. 
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(c) But otherwise when there had l)een knowledge, and by partition the previous invalid 
mortgage attached to the share allotted :—(1907) 7 C.L.J., 044. 

IV. FORM OF DECREE— 

For this, see (1878) .3 Cal., 198 ; (188.8) 10 Cal., (WO at 0;J«. ** 

G.—SHARES ON PARTITION. 

I. WIFE (AND OTHER FEMALE SHARERS) - 

Entitled lo share on partition as against exeeution-iaireliaser :---(1877) 3 C.aL.lOR; 
(1880) 3 All., 88 : 10 Cal., 0-20; (1904) ‘.i'i Cal., -231 9 C \V. N.. 2V0. 

The mother’s right not defeated bv son’s alienation jx-ndmg partition suif---(1880) 
3 All., 88. 

II. AN INSANE MEMBER IS NOT ENTITLED - 

The coparcener that tniglit sui‘ for partition against the anflinn-piireh.iser should lie such 
as is entitled to demand partition at the time ; an insane meinlier Ciiiinot:—11881) 
8 Cal., 149. 

H.—(lENERAE. 

I. PARTNER’S INTEREST mav Imj seized and sold without iiijiirv to the euiitiiinanee of 

partnership (1878) ‘1 Cal., 198 at 200; (1890) 13 Mad., 447; (189.1) 20 <’al.. r.9.‘J. 

II. EFFECT OF ALIENATION OF A COPARCENER S INTEREST 

It does not cause a severance of the joint e.haracte.r .—(1878) 11 t'.il . 198. 

But partition has this elTeet.— linlabu.i's case (1903) 30 Cal., 72.*)■ 30 1. \., 130. Bee, 
however, (1883) 9 Cal., 817.] 

[210] PRIVY COUNCIL. 

The (ith July, IH77. 

Present; 

Sir J. W. Colvile, Sir M. I’e.^cock, Sir M. U. Smith, and 

Sir R. P. Collier. 


Ijekhraj Roy and others.Plaintitt's 

vrr.sii', 

Kunhya Singh and others.I'ofondants 


I 4 I. A. iS9.] 

[On appeal from the High Court of .Fudicatiii’e at Fort William in Bengal.] 
CmstrwMon, Hales of—Gmul foi an ludefimte period. 

The rule of construction that a grant made to a innn for an indefinite term enures only for 
the life of the grantee and passes no interest to his heirs, does not apph in e,ases where the 
term can he definitely ascertained bv reference to the interest which the grantor himsoif has in 
the property, and which the grant purports to I'onvov. 

This was an appeal against a judgment and decree of the Calcutta 
High Court, dated the 4th .\pril 1872 (JR W. R., 494), hy wliich an applicatimi 
made hy the appellants for admission of a review of a .judgment of the said 
Court passed on the 23rd .Tune 1871 (14 W. R., 262), was dismissed. 

The only question arising on this appeal was as to whether, under a lease 
of certain lands granted to the father of the respondent, Kunhya Singh, by one 
Choonee Lall. through whom the appellants claim, there passed to the lessee 
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merely an interest for his own life, as contended by the appellants, or one which 
was to continue as long as the tenure of the lessor, as contended for by the 
respondents. 


Mr. Leith, Q. C., and Mr. Doyne, appeared for the Appellants. 
Mr. (Umie, Q. C., and Mr. John Cutler, for the Bespondents. 



The material circumstances of the case will appear from their Tjordships’ 
Judgment, which was delivered by 

Sir M. E. Smith. —Tfiis suit was brought by the present appellants to 
obtain possession of an eight-anna share of Mouxa Toee, and the plaint 
also prays (or the annulment of the mokurari tenure winch the respon¬ 
dents claimed to have in the mouza under a potta granted by one Ghoonee 
[211] Lall. Tile appellants are the purchasers under a decree obtained against 
some persons who had become possessed of part of the interest of Ghoonee 
Lall in the eight-anna share of the mouza. The respondents are the heirs of 
Nirput Singli, who was the grantee under tlie potta. The single question 
in this appeal is, wliether, upon the true construction of this potta, and upon 
the evidence in the case, the grant was one to enure for the life of Nirput 
Singh only, or whether it was to enure so long as the interest ui 
Ghoonee ball existed. That involves also an inquiry into what the interest of 
Ghoonee Lall was. 


The lease or potta in question is dated in April IBOB, and the material 
parts of it are in these terms : “ The engagements and agreements of the potta 

“ on the kabulyat of Nirput Bingh, lessee of Mouza Toee, Pergunna Maida, 
“ Zilla Haliar, are as follows: Whereas I have let the entire rents ol 
“ the mouza aforesaid," - describing what he had let,--" at an annual uniform 
" jumnia of sicca Rs. OOfi, without any condition as to calamities, from the 
“ beginning of 12lo fusli tu tlie period of the continuance of my mokurari.” 
That is the term fixed in the potta. it is a term " from the beginning of 1215 
" fusli to the period of tlie continuance of my mokurari." Then it is required 
that the lessee should cultivate, " and pay into my treasury the sum of sicca 
" Bs. 606, the rent of the mou/a aforesaid, for the period aforementioned, 
" according to t(ie instalments, year after year.” Then there is this provision, 
“ if*, hereafter the authorities desire to make a settlement of the property at 
" that time, he shall pay the jumma thereof separately according to the Govem- 
“ ment settlement.” It concludes, “ hence these few words are written and 
" given as a (lutta, to continue during the term of the mokurari, that it may 
“ be of use when required. The annual juraraa snalguzari, including the 
" malikana, Rs. 606.” 

To ascertain what is the term granted by this potta, we must sea, in the 
first place, what is the interest which the grantor Ghoonee Lall had. He 
calls it a mokurari interest; but whether it he a true mokurari interest or not, 
it was C213] evidently the intention of the parties that the grant should enure 
during term of his interest. If it can be ascertained definitely what that term 
is, the rule of construction that a grant of an indefinite nature enures only for 
the life of the grantee would not apply. If a grant be made to a man for an 
indefinite period, it enures, generally speaking, for his lifetime, and passes no 
interest to his heirs, unless there are some words showing an intention to 
grant an hereditary interest. That rule of construction does not apply if the 
term for which the grant is made is fixed or can ho definitely ascertained. 


SOB 



KUNHYA SINGH &c. [1877] 


I.L.R. 3 Cal. 218 


Now it appears that as early as 1788 the Goveroment granted what has 
beMi called a mokurari lease to Mahomed Buksh, and that lease, after various 
intermediate assignments, was ultimately purchased by Choonee Lall, the 
gl^ntor of the potta in question. Choonee Lall is said to have purchased it 
in 1807 or 1808. It is also said that he had purchased the proprietary interest 
in two annas of the mouza. From the document which has been produced . 
from the Collector’s office, other persons appear to have been proprietors of tlie 
remaining annas, but nothing is heard of thcin in this suit. However that 
may be, it does not really affect the present question, because the interest 
pointed at in the potta in question i.s a mokurari interest. The kabulyat of 
the lease of 1788, signed by Muhoiiied Huksh, is as follows : — “Whereas 1 
have obtained a lease of Mouza Toee, Zilla Kosra, Pergunna Malda, the area 
whereof, by estimation, is 709 bigas 10 cottas, from 1190 (one tliousand one 
hundred and ninety-six) Fusli, at a .lumrna of sicca lis. 400 ”—with certain 
exceptions—“I do acknowledge and give in writing tliat I shall continue to 
pay the rent of the mouza aforesaid at tlie said juinma, year after year, 
according to the kabulyat and the kistbundi. If any one establish his 
zamindari (proprietary) right in respect of the said mouza in his own name 
before the authorities, I shall continue to pay, year after year, to iiini or Ids 
heirs, the ‘ malikana' (proprietary allowance) thereof at the rate of Hs. 10 per 
cent, on the jumma aforesaid, in addition to the Government revenue.” The 
lessee is to pay a juinma of Ks. 400 and a malikana of 10 per cent, on the 
jumma. Of L2i3j com-se, if Mr. LeUh is right tliat Choonee Ijall hocarne the 
owner of the proprietary interest, the malikana would go into Ids own pocket. 
Then at the end there is this clause, widch lias given occasion to considerable dis¬ 
cussion : “If the present officers of the British Government, or any authority 
who may come hereafter, do not accept my mokurari lease to be hereditary, 

1 acknowledge that this kabulyat is only for one year, thei'eafter it sliall bo 
cancelled.” That, undoubtedly, acknowledged a powoi in the Government to 
put an end to this lease, which is called a mokurai’i lease, at the end of one 
year. But it appears that the Government have not done so. It may be 
that it was contemplated that the Government would settle in the ordinary 
way with proprietors for the revenue, and in that case would put an end 
to this mokurari. But it appears that no settlement has been made, and that 
this lease has been allowed to go on without being put an end to ; and 
although it is not perhaps properly a mokurari, inasmuch as practical^ ^ the 
Government could enhance the rent, it must he regarded, as long as it goes 
on, as an hereditary lease, a mourasi potta. This being the interest of 
Choonee Lall (he having become the purchaser of this jiotta), he grants 
this lease to Nirput Singh* to endure during the continuance of it. That 
interest, which continues, and has not been determined by the British 
Government, being an lioreditary interest, tliere seems to bo no reason 
why, upon the construction of the potta in question, it should be held to be 
limited to the life of Nirput Singh. As already observed, the duration of the 
term is capable of being definitely ascertained by reference to the interest which 
the grantor himself has in the property. 

Their Lordships think that this case may be decided upon the construjj- 
tion of the document, and tliat it is not necessary to have recourse to the 
exposition of it to be derived from the conduct of the parties. It is satisfac¬ 
tory, however, to find that the view which has been taken by their Lordships 
of the construction of this document is that which the parties themselves 
evidently entertained, because for twelve years after Nirput Singh’s death his 
heirs were allowed to remain in [214} possession of the property precisely in 
the same way in which he had held it, paying the same rent. 


I cAi..—joa 
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Their Lordships agree with the judgment of the High Court given upon 
review, and they will humbly advise Her Majesty to affirm that judgment, and 
to dismiss this appeal with costs. * 

Appeal dismtscedt' 

Agent for the Appellants : Mr. S. L. Tf^/7.sow. 

Agents for the Respondents . Messrs. liari'oio and, Barton. 

MOTES. 

[Life interest presumed, where the grant was an allowanee by a Maharaja to a member 
of his family <1H78) .1 C. L, R., 417. 

See the ease of Churnnian v. Bnlli (1887) 9 All., 691. 

See also our Notes to 11 M. 1. A., 483, in the Itidian Reports (1910) Vol. III.] 


[ 8 Cal. 814 ] 

PRIVY COUNCIL. 

The 9th and 12th June, 1H77. 

Present: 

Sir J. W. Colvile, Sir R. Peacock, Sir M. E. Smith, 

AND Sir R. P. Collier. 

Piirichat.Defendant 

verms 

Zalim Singh.Plaintiff. 

[- 4 I. A. 189.] 

!0n Appeal from the Court of the -ludicial Conanissioner. Central Provinces.] 

Mitakshara—Alienation of ancestral property—lUeqitimate son— 

Maintenance. 

Sinee by the Hindu law the illogitiinate son of a person belonging to one ofJthe.“ twioe- 
born ” classes is entitled to maintenance, an assignment to him by his father, having no 
legitimate son then born, of a part of his ancestral estate, being in performance of a legal 
obligation, is on a different footing from a voluntary alienation to ii stranger, and is valid 
under the la^v of the Mitakshara. 

• 

Qy^re .—Whether under the Mitakshara law a father who has no child bom to him is 
competent, without legal necessity, to alienate the whole or any part of the .ancestral estate ; 
or whether the rights of unborn children are so preserved as to render such an alienation 
unlawful ? 

In the suit in which this appeal was brought, Zalim Singh claimed to 
recover from Rajah Parichat, possession of a village which he alleged had been 
granted to him under a sannad by way of maintenance by Bahadoor Singh, the 
lafce Rajah of Belhera, whose illegitimate son he was, and from which he bad 
been dispossessed by the defendant, the present Rajah. The defendant denied 
the factum of the sannad. He also denied its validity. The Deputy Commie* 
sioner of Saugor, in whose Court the suit was brought, held that the village 
had been assigned to th3 plaintiff by his father for his maintenanoe, Mid 
[2133 that the assignment was valid. But, on it appearing Idiat the plaintiff 
had mortgaged the village to a stranger, he was of opinion that he ought not 
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to be restored to possession. He, accordingly, made an order that the defen¬ 
dant should pay the plaintiff a yearly maintenance of Rs. 680, being the 
estimated value of the village. * •' 

■ This decision was affirmed on appeal by the Commissioner ; hut on special 
appeal by the defendant, the Judicial Commissioner of the Central Provinces, 
on the 24th March 1874, reversed the decree of tlie Deputy Commissioner,* 
and gave Zalim Singh a decree for i)osB 088 ion of the villagf^. Zalim Singh was 
not present, and took no part in the proceedings under tho special appeal to 
the Judicial Commissioner. The present appeal was brought by Rajah Parichat 
against the Judicial Commissioner’s order. 

Mr. Cotoie, Q.C., and Mr. Joseph Graham (or tho .\pi>olhint. -The Deputy 
Commissioner decreed not what the {daintiff had asked for in his plaint, 
namely, the possession of land, but an annuity, for which ho had not asked. 
On our siiecial appeal for a reversal of this order tlie plaintiff did not appear. 
The Judicial Commissioner set aside the order of the Dejjuty Coiriinissioner, 
and in the absence of tho plaintiff gave him a decree for tlie land to which the 
Deputy Commissioner had held he was not entitled. In tho absence of a 
cross-at)i3oal on the part of the plaintiff, or objections taken by him to tho 
decisions of tho lower Courts, the Judicial Commissioner had no jurisdiction to 
make a decree in favour of tho plaintiff at variance with the decree of tho 
Deputy Commissioner. He ought to have dismissed the suit. Section 348, 
.\ct VllT of 1859, did not apply to such a case. It might he admitted that 
the plaintiff, an illegitimate son was, under the Hindu law, entitled to main¬ 
tenance out of his father’s estate— Chiioturya Hun Mnrduri Syn v. Snheb 
PurhiUad Syn (7 Moore’s I. A., 18). There was evidence, however, that tho 
plaintiff’s father had separate self-acquired property, out of which provision 
for the plaintiff’s maintenance might C2I6J have been made. Under such 
circumstances the grant out of tho ancestral estate could not he justified on 
the ground of necessity, since the separate estate of the father was primarily 
liable— Jagavera Yetappa Natcker v. Venkatasruara YHnya- (12 
Moore’s I. A., 203). The case was governed by the law of tho Mitakshara, 
under which it was not competent for one of several co-sharers to alienate oven 
his own interest in tho joint ancestral pi'operty without the consent of the 
co-sharers. Under that law a father could not make a voluntary alienation with¬ 
out tho concurrence of his sons, and a son horn after an alienation w'ould not ho 
bound by Rajah Bam Tetvary v. Luchmim Versad (H. D. K., Sup. Vol.,*731 ; 
S. c. 8 W.R., 15), and the passages of the Mitakshara there cited ; soo also 
Modhoo Dyal Singhv, Golhur Singh (B. L. R , Sup. Vol., 1018 ; S. C , 9 W.R., 
511). Assuming the right of Rajah Bahadoor Singli to charge the zamindary 
to a reasonable amount ‘with the plaintiH”s maintenance, it was not neces¬ 
sary, nor competent for him, to alienate for that purpose a siMjcific part of the 
isamindary in perpetuity. 

The Respondent did not appear 

Their Lordships’ Judgment was delivered by 

Sir J. W. Colvile. —This is an ap^ieiil from an order made by tho Judicial 
Commissioner of the Central Provinces whereby he has decreed to the respon¬ 
dent, the plaintiff in the suit, who does not ap|)ear upon this ap^wal, the 
possession of a certain village called Simoeria. Tl^ facts, so far as it is neces¬ 
sary to mention them, may be very shortly stated. The father of the appellant, 
the late Rajah Bahadoor Singh, was the owner of an estate consisting of five 
villages, one of which was this village of Simeeria. They had been held by his 
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ancestors for a long time, hut there seems to have been some doubt to what 
extenttheywererent-free, though enjoyed by him as such. Ultimately, however, 
the Government d^-the North-West Provinces determined to recognise the right 
of the Bajah and his heirs to hold them in perpetuity as rent-free. Before 
C217J that question (which is not material to the decision of the present appeal) 
,was settled, the Bajah having then no legitimate son, but having an illegitimate 
son, the plaintiff, Zalim Singh, executed a sannad which with the omission of 
' certain names and titles of the parties is in these words : —“ This sannad is 
granted by Bajah Bahadoor in favour of you Zalim Singh, pledging to you the 
lX)ssossion of Mouzah Simeeria, which you will hold and enjoy in ijerpetuity for 
your personal expenses, food, clotlhng, pan, masala. You are to receive as 
written lierein, and to be regular in rendering your service.” Delivery of 
possession of the village seems to have followed upon the grant, and Zalim 
Singh was in possession of it when his father died, and continued to be in 
possession during the period while the estate was administered for the a])pellant, 
the legitimate son andheirof the Bajah, by the Court of Wards. The appellant, 
however, on coming of age appears to have ejected Zalim Singh from the 
possession of the village The latter then hrouglit this suit, in which he claimed 
tlie possession of the village “ as granted to him for his maintenance liy the 
sannad ” ; and tlic statement of his jileaders, who wore examined in the cause, 
contains the following passage ;—“ It is true that the proprietary rights of this 
village with others belonging to the jaghir were given at the settlement to 
Parichat (the appellant) as head of the family; this Zalim Singh does not 
dispute, nor does lie claim proprietarv rights, but as he belongs to tlie family, 
and as liis father considei-ed this village sufficient for his supiiort, he claims 
possession of the same, or a payment in money equal to the profits of tho 
village.” And in answer to a direct question by the Court why at the settle¬ 
ment Zalim Singh did not claim proprietary rights, they said, “ Zalim Singh 
only wishofi for support, and it would have interfered witli the position of the 
head of the family to liave broken up the estate by iiaving the proprietary right 
bestowed on any other than tlie head of tlie family.” In these circumstances 
their Lordships do not deem it necessary on this appeal to consider wdiether 
upon the true construction of tlio sannad it was such a grant in favour of Zalim 
Singh as would enure for tho honetit of his children, if L218j he had any, or 
enable him, upon an alienation of tlie village, to give a good title to tho pur¬ 
chaser. It seems to thorn that all tli.at is raised on the present record is tho 
righffof Zalim Singh to the present possession of the village. 


The course the litigation took was as follows : —Tho right of Bajah 
Bahadoor Singh to make sucli a grmt was contested. That issue was found 
in favour of the plaintiff and against the defendant. The faciitm of tho grant 
was also contested. That issue must he taken to have been conclusively found 
by the judgment of the Dojmty Commissioner confirmed by that of the Com¬ 
missioner in favour of the jilaintilT. It came out, however, before the Deputy 
Commissioner, that after Zalim Singh had been ejected from the possession of 
the village, he had executed a mortgage of it in favour of some money-lender; 
aq^ thereupon the Deputy Commissioner came to the conclusion that the 
plaintiff was no longer entitled to hold tlie village in khas possession and to receive 
the pollections : but that having a distinct right to maintenance, and having had 
this village assigned to him by way of maintenance, he was at all events entitled 
to receive what may be called the net proceeds of it after the expenses of 
management, collection, ana the like were provided for, such proceeds being esti¬ 
mated at the annual sum of680 rupees. And he made a decree accordingly, which 
on the appeal of the defendant was confirmed by the Commissioner. Zalim Singh 
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did not appear in the Coramissioner’s Court, or join in that appeal. It further 
appears that after the decision of the Commissioner he proceeded to take out 
execution, and recovered the amount whish had been awardetj*^ to him by the 
Deputy Commissioner. In that state of tbinj^s the defendant, the present 
appellant, saw fit to carry the case before, the Judicial Commissioner by a 
special appeal, and the two material grounds of that appeal are the first and 
the fifth. In the first he says : —“ The lower Courts are wrong in law in holding 
that Raja Bahadoor Singh had liower to alienate ancestral immoveable property- 
in the way he is alleged to have done by the sanniid put forward by the 
plaintiff.” In the fifth he says :—“ The lower Courts are wrong in law 
in decreeing maintenance in plaintiff’s favour, notwithstanding that his 
C219] plaint was simply for possession of the village of Simooria, and was 
never amended so as to enable the Courts to give a decree for maintenance,” 
The Judicial Commissioner in dealing with this sjiecial a])poal yielded to the 
last ground of appeal, and held that the lower Courts had gone beyond their 
proper functions in making a decree for maintenance in money instead of 
awarding possession of the village; hut he assumed that he had a right to make 
the decree which ho thought ought to have been made on the merits of the 
case, and he accordingly varied the decree of the Courts below by giving a 
decree for possession. His decree, which is that now appealed from, is ; “ That 
the decrees of both the lower Courts be reversed, and a decree gianted for 
possession of Mouzah Simeoria to plaintiff, special respondent," with costs. 

It has been argued, that to make this decree upon a sijocial appeal was ultra 
owes of the Judicial Commissioner, the Courts below having decided against tlio 
plaintiff’s claim to iiossession, and he having acquiesced in their decisions. It 
seems, however, to their Lordships, that the apjtellant liimsolf re-opened that 
(luestion. lie took tlie cause before the Judicial Commissioner. By his fifth 
grounil of aptieal ho contended that the particular decree wluch hud been made 
was improiierly made ; by his first ground of ap])ual he contended that the suit 
ought to have been dismissed: If he wore right on the former point, but 
wrong upon the latter, it became necessary for the Judicial Commissioner to 
make some decree, and therefore the question what decree was proiier to bo 
made upon the pleadings and evidence in the cause was necessarily oj)on and 
raised before him. 

A more substantial question is that raised by the first ground of apf^eal. 
Their Lordships do not tliink it necessary in this ease to determine the question, 
wlietber, under the Mitakshara law, a fatlier who has no child born to him is 
or is not competent to alienate the whole or part of the ancestral estate ; 
whether the rights of unBorn children are so preserved by the Mitakshara as 
to render such an alienation unlawful. When that question does come distinctly 
before them, it will of course be their duty to decide it; but upon the present 
apfleal they abstain from laying down any positive rule one way or the [220] 
other. It seems to them that the objection in this case goes only to the 
particular alienation by thesannad, which stands upon a different footing. It 
appears to be unquestionably the law, that the illegitimate son of a person 
belonging to one of the twice-born classes, and the Rajah may be assumed £b 
fall within that category, has a right of maintenance. Therefore, in assigning 
maintenance to Zalim*Singh his father was acting in the performance of a legal 
obligation. He could not consult his legitimate son, because at that time there 
was no legitimate son born, and therefore looking to the purpose for which the 
grant made by the sannad, whatever may be its extent, was made, their Lord- 
ships think that it would not fall within the prohibition, supposing, which they 
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are far from dooidlng, that a father, having no legitimate son, is by the Mitak- 
shara law incompetent to alienate ancestral estate to a stranger. Their Lord¬ 
ships, therefore, Vrithout, as has been said before, determining anything as to 
the extent of the grant, are of opinion that upon the question whether the Bajah 
Bahadoor had power to make it, the concurrent decisions of the three GcrUrts in 
India were correct; and on the whole case they are of opinion that the decree 
of the Judicial Commissioner is right, and ought to he affirmed ; and they will 
humbly advise Her Majesty to affirm it, and to dismiss this appeal. There 
will be no costs, as the respondent has not ajipeared. 

* Appeal dismissed. 

Agents for the Api>ellant: Messrs. lV(Ukin.<i and Lattey. 

NOTES. 

Cl. MAINTENANCE OF ILLEGITIMATE 80NB- 

1. Soc (1884) 6 .411., where the period of mitiiitoniiiicc inalho deiined. 

‘2. As for maintenance when the .son is bv a woman not a Hindu, see per BHASUYAM 
AYYANOAK, J., in (liK)S)!i7Mad., 13. There is no text of Hindu Law under which an illegitimate 
son of a Hindu by a woman who is not a Hiiido can claim maintenance, and in none of the 
reported cases has maiiituiiaiicc been ever awarded to an illegitimate son who was not a 
Hindu by birth; and in the only reported case on the point, (187!)) 4 C, L. R., 154, in which 
maintenance was claimed for the illegitimate son of a Hindu by a Muhammadan woman* 
the claim was disallowed on the ground that such issue was not the offspring of a female 
servant by the head male member of a family, as also because the illegitimate sou Was of a 
“ different race from the putative father.” 

3. For the obligation to maintain after the death of the putative father, see (1899) ‘22 
All., 191. 

4. See also (1878) I Cal., 91, 

II. DECREE— 

On the point a.-, to deuree, ^>oc (1905) 2 C. L. J., '288.1 


[8 Cal. 220] 

0RIG1N.\L CIVIL. 

The Idth and iHth June, lH77. 

Phesknt: 

Mr. Justice Kennedy. • 

Edo 

versus 

Kanto Nath Shaw. 

, Contract, Alteration of, after siqnature—Contract Act (IX of 1872), s. 37. 

To a contract botwoen the plaintiffs and the defendant, tor the purchase by the defendntt 
of a cargo of salt, the plaintiffs, after the contract had been signd^ by the defendant, added 
in the margin : ” Ten days’ demurrage will be allowed at Rs. 250 per diem." ffeid, tbatthe 
addition of the words in the margin did not amount to an alteration within the rule of 
English law: £ 892 ] the alteration most be either something which appears to be attested 
by the sigmrtute ot something which alters the ohaeacter of the instrument. 
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This was a suit for Rs. 5,463-14 as damages for breach of contract. 

On the 23rd .Tune 1876, the following contract, which wrts a printed form 
filled ip, was entered into Iwtween the plaintiffs and defendant: — 

Contract between Ede and Hobson, merclumls, Calcutta, and the undersiffned 

fO 09 

IV, " Tho merchants agree to sell, and the undersigned to buy, the goods under- 

jS mentioned at tho price specified below, and on tho following terms :—The salt to be 
* I taken delivery of at the rate of GO tons per custom bouse working day, commencing 
•"O from tho time that notice is given to tho buyers that the ship is ready to begin to 
^ discharge. Price to be paid by the buyers again.st dolivcr\ of the salt at the rate of 

. Rs. 58 per 100 maunds. Buyers to pay cash of weighing, .Timounting to Re. 1 per 100 
p(S § mimnds. Rupees 501 to be deposited by the buyers as security for the fulfilment of 
this agreement, which deposit will be forfeited in event of non-fulfilment thereof, 

^ the seller will have the right to re-sell the salt and sue the buyers in a Court of 

60 2 ** 

5‘a,'^ law to rocxnvr anv deficionev thereby arising, but any surplus shall belong to the 

^ sellers. About 1.750 tons salt ex Eritish Envoy, or whatever quantity the ship may 
^ "S 2 bring, June, sailing from Liverpool.” 

(Signature of defendant.) 

The defendant failing to take delivery of the salt, the present suit was 
brought for breach of contract. The only defence material to this report was 
that contained in the following paragraph of the defendant’s written statement:— 

“ Some time after the defendant had signed the said printed form, the 
plaintiffs requested him to sign or initial some conditions which the plaintiff' had 
inserted on the said printed form ; but the defendant declined to do so, on the 
ground, as he the defendant then expressly leminded the plaintiffs, that the 
said alleged contract was a merely nominal one, and tliat he the defendant 
hud nothing whatsoevor to do with it; and the [222] defendant submits that 
even if the said printed form had been originally valid and binding on the 
defendant, tlie alteration thereof by tho plaintiffs after signature by the defen¬ 
dant and without his consent, would render the same void.” Tho alleged 
alteration was the addition by the plaintiff, after the defendant signed tlie 
contract, of the words ip the margin—“ Ten days’ demurrage to be allowed at 
the rate of Rs. 250 per diem.” 

Mr. Trevelyan for the plaintiffs contended thac the rule laid down'in 
Master v. Miller (4 T. R., 320) does not apply where tlie alteration is satis¬ 
factorily explained : Smith’s L. C., 7th ed., 913, Vol. 1. Here the evidence gives 
a satisfactory account of the ^.Iteration. The reason of the rule is to prevent 
a person from benefiting by his own fraud, and where there is no want of Iona 
fides, the rule does not apply ; seep^r Buller, J., 335. Here, moreover, the 
alteration is not to take effect until after the time for the performance of the 
contract has expired ; it is merely adding to the contract what the law would 
itself add, as the addition of the words “ on demand ” to a promissory note : 
Aldous V. Cornwell (L. R., 3 Q. B., 573). This is an alteration the law would 
imply, and therefore immaterial. [KENNP:i)y, .J.—It may be a question 
whether it is not a mere rule of evidence and provided for by the Evidence Act.]' 

Mr. Bonnerjee for the defendant contended that the alteration was 
a material one, and vitiated the contract; and referred to Davidson v. Cooper 
(11 M. & W., 795 : S.c., on appeal, 13 M. A W., 343) and Patterson v. Luckley 
(L. R., 10 Exoh., 330). The Evidence Act does nob assist the plaintiffs. 
The aitjera^ion here ia a part of the'document itself. [Kennedy, J., referred to 
Chandrakant Mookerjee v. Karttck Charan Chaile (5 B. L. R., 103).] The 
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alteration being a portion of the document, and being a material alteration, 
avoids the whole contract. 

f ' 

Mr. Trmelyan in reply.—I have been unable to find any authority that this 
is a rule of evidence. Where a deed has [2;233 been varied, the variation does 
not divest the estate, but only alters the evidence of title: WeM v. Steward 
(14 M. & W., 47). There is nothing in the contract to allow the defendant to 
unload salt after the contract time, so that the alteration is a now contract: it 
is quite outside the original contract: the original contract still stands, and the 
plaintiff can recover on it. 

Kennedy, J. (after finding on the evidence in favour of the plaintiff') 
continued :—The next question is with respect to the alleged alteration. As to 
that I fully believe the plaintiffs’ account of what occurred, and discredit the 
defendant’s. However that may be, I do not think that the words amounted 
to an alteration or addition within the rule of Knglish law. I think the altera¬ 
tion must ho either soinetliing whicli appears to he attested by the signature 
or something which, as in Daoidson v. Cooper (13 M. k W., 343), alters the 
character of the instrument. 1 was not referred to authorities on what 
constitutes an alteration, but on the principles upon which Pigol'n cane 
has boon extended to contracts not under seal, 1 think it must be so. 
Endorsements, marginal observations, &c., ka., clearly do not come within 
that principle, and 1 think that this does not. Possibly, tliis would not 
be said to be a forgery within s. 4G4 of the Penal Code, cl. 2; and 
on comparison with Master v. Miller (4 T. R., 320) I think that nothing 
which would not come within that section would be sufficient, at least if the 
element of fraud was proved, ft is prhnd }acie a mere statement of a fact 
whicli does not appear to be a part of the contract, or covei'ed by the signature. 
ChumJer Kant Mookerji v. Kartick Charan Chaile (5 B. L. R., 103), so far is 
the only authority 1 remember having aiiv hearing on this point of the case, 
and showing what would bo taken to be included. 

Even, however, if it were so, I tliink that the “ swift and simple ” provi¬ 
sions of the Indian Ijegislaturo has swept away Pn/o//.s‘liy s. 37 ’ of tfie 
Contract Act (reads). 

[284] So far as I could discover, and on Davidson v. Coojier (ll M. & W., 
778), there is little doubt left, as there was there a verdict, on the plea of non- 
asiftimpsit, that the doctrine is not part of the law of evidence, but of sub¬ 
stantive law; if it were, however, matter of evidence, the Evidence Act would 
have equallv destroyed it. 

Attorneys for the Plaintiffs ; Messrs. Sen and Farr. 

Attorneys for the Defendant: Messrs. Remfry and Rogers. 


NOTES. 

[UNAUTHORISED ALTERATION OF DOCUMENTS-- 

Notwithstiindiiig thw cast-, “Indian practice follow^ the authorities of the Common 
Law.” As regards the preseiil value of this case, the remarks of Messrs. Pollock and 
Molla, ludian Contract Act (1‘JOLi), ‘2nd Edn. at pp. '26.5-‘271 may be studied.] 


• [Sec. :i7 :—The parties to a contract must either perform. 
Obligation of parties to or offer to perform, their respective promises, unless such per- 
contraotB. formance is dispensed with or-excus^ under the provisions of 

this Act, or of any other law. 

Promises bind the representatives of the promistirs in case of the death of sueh promisotB 
before performance, unless a contrary intention appears from the contract.) 
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APPELLATE CIVIL. 


The 3rd December, 1877. 

Present; 

Sir Richard Garth, Kt., Chief Jcstice and Mr. Justice Birch. 


Gossain Dass Chunder.Defendant 

versus * 

Issur Chunder Nath.Plaintilf.' 


Title—Adverse possession — Limitation. 

Twelve years' continuous possession of land by a wrong-doer not only bars the remedy 
and extinguishes the title of the rightful owner, b.it confers a good title upiiti the wroiig-doer. 

Semble .—Such title may be transferred to a third person whilst it is in course of 
acquisition and before it has been perfected by possession. 

Suits for possession distinguished from suits for ducl.iratiini of a particular title. 

Where a plaintiiT seeks to recover possession of property of winch he his b.n'ii di'ipossess- 
cd, and bases his claim oii the ground of purchase, and also upon the ground of a twelve 
years' possessory title, he is entitled to succeed if he proves his possession, even if he fails to 
prove his purchase. 

In this case the plaintiff sued to recover possession of a room and tlieuso 
of a staircase in an undivided dwelling. Ho alleged that the house in question 
was the property of the defendant’s maternal grandfather ; that the defendant 
possessed half of the house, and that the other half was in tlio possession of 
Bhugobutty Dassia, the defendant’s aunt; that tlie defendant sold his 
half share to the plaintiff’s brother in the year 18.50 ; that [223} this halt of 
the house fell to the share of tiie plaintiff ut the time of partition with liis 
brothers, and that the defendant, on the allegation of a jiurchase of Bhugo¬ 
butty Dassia’s half share, dispossessed the plaintiff of tlie room and staircase, 
the subject of this suit. ■ 

Baboo Kassikant Sein for the Appellant. ^ 

Baboo Sreenath Dass for the Respondent. 

Garth, C.J. —We think there is no ground for this appeal. The plaintiff 
sued to recover possession* of cei'tain rooms in a house, tlie vvholo of which he 
admits to have once belonged to the defendant, but which ho says were sold by 
the defendant to his (the plaintiff’s) bro'.,her in the year IS.'i? or 18f5H, and after¬ 
wards fell to the share of the plaintiff in a partition which took i>lace between 
him and his brother many years ago. 

The evidence of the purchase of the property from the defendant was so 
weak, that it was rejected altogether by the Munsif (w’ho found in the defendant’s 
favour) and not relied upon by the District Judge (who reversed the Munsif’s 
judgment, and found in favour of the plaintiff). This judgment of the District 

• Appeal under cl. 15 of the Letters Patent, against the decree of R. C. MiTTER, J., dated 
the 6th February 1877, made in Special Appeal, No. 203U of 1870, from the order of 
A. J. B. Bainbridgo, Esq., Judge of East Burdwan, dated 29th July 1870, reversing the order 
of Baboo Promothonath Banerjee, Munsif of Kutwah, dated the 30th November 1875. 
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Judge is based upon the ground that, although the plaintiff may not have legally 
established the purchase from the defendant in 1857, he has proved that he 
has been in possession of the propert/ in question for upwards of twelve years, 
and this is in fact admitted by the defendant, whose case is, that during 
that time the plaintiff paid rent to the defendant’s mother’s sister. 

The District Judge, under these circumstances, considered, that the plaint 
tiff had made out a prijiid facie case, by showing that he had been in possession 
for upwards of twelve years, and that the onus of proving that the plaintiff paid 
rent during that time,. as alleged by the defendant, was upon the defendant, 
lie has further found that, notwithstanding the purchase of the property by 
the plaintiff was not established, the plaintiff was entitled to a decree for 
possession upon the strength of his twelve years' possession. 

Tiie learned Judge in this Court was of opinion, that the District Judge 
was right in so holding, and we quite agree with him. 

[226] The plaintiff's case in the first instance was founded not only upon 
the fact of purchase from the defendant by the plaintiff’s brother, but alsoupon 
his long possession of tlie property for upwards of twelve years. The purchase 
he failed to prove, hut the twelve years’ possession was established, not only 
by the plaintitt'’8 evidence, hut by the defendant’s own admission. It is true 
that this admission was accompanied by the counter-statement by the defondant, 
that during the twelve years the plaintiff had paid rent to the defendant’s aunt, 
but the onus of proving this statement was upon the defendant, and he entirely 
failed to prove it. 

We have, therefore, a possession by the plaintiff established for upwards 
of twelve yoarsJiefore the defendant’s dispossession, and there isample authority 
that such continuous possession for upwards of twelve years not only [in the 
language of the Privy Council in the case of Gunga Gobind Mundul v. Collector 
of the ii4-Vergunnahs (11 Moore’s I. A., 345)] bars the remedy, but practically 
extinguishes the title of the true owner in favour of the possessor. 

The construction which this Court has given to the law thus laid down by 
the Privy Council, is not only that a twelve years’ possession by a wrong doer 
extinguishes the title of the rightful owner, but confers a good title upon the 
wreng-doev—see Amminnissa Begum v. Utnar Khan (8 B. L. E., 540 ; S. C., 17 
W. R., 119) and Ram Lochtin Chuckerbutty v. Ram Soonder Chuekerbutty (20 
W. R., 104): and this Court has gone still further, because it has held, that the 
title of the wrong-doer can be transferred to a tlurd person whilst it is in course 
of acquisition, and before it has been perfected by a twelve years’ possessicsi — 
see Brindabun Chunder Boy v. Tarachand Bandopadhya (11 B. L, R.. 237 ; 20 
W. R., 114). Whether the law as laid down by the Privy Council was meant 
to have this extended operation, may perhaps be doubted, but such a oonstruo* 
tion of it tenfls to convenience in this country, and we are certainly not disposed' 
to question its correctness as applied to the present case. 

t 

, It was strongly contended by the appelhuit that the plaintiff’s suit, ought 
not to have been decreed, because, he did not estab-t227}li8h his right in the 
precise way in which it was claimed, and the cases of Bijoya Debia v. Bydjonath 
Dtf5(24rW.E.,444) AndBaTncooniar Shoinev.G%t,^aPetshad Sein (14W.R., 109) 
were relied upon in support of that contention. But these eases were very 
different from the present. They were oases in which the plaintiffs prayed 
for a declaration by the Court that they held their land upon a part i ciu lar 
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and as fchey had failed to establish that particular title, rt was impossible of 
course that the Court could say that they were entitled to it. 

Here the plaintiff asks for no declaration of title. Hs’seoks to recover 
possession of property of which he has been dispossessed by the defendant, 
upon the strength, no doubt, of a purchase made by him, which he has not 
proved, but also upon the strength of a twelve years’ i) 08 sossory title, which ho 
has proved, and upon which, for the reasons that wo have already given, lie is * 
entitled to succeed. 

The appeal is dismissed with co.stB. 

Apjieal dismisaed. , 


NOTES. 

t 1. Adverse possession alone may be made the lia'ii.s of title :—(1878) 1 O.il., 699, 

2. This is inapplicable to one of several en-owuors doaliiiq with the iiiortgiigui!;—(18H:J) 
7 Mad. 26. 

3, Whether trespasser can transfer any titlf ;—(1892) 16 Uoin., 722.] 

[228] APPELLATE CIVIL. 

The aiht November, 1H77. 

PllBSENT : 

Sir Richard Garth, Kt., Chief Jcstick, and Mr. .fesTU’E Birch. 


Kali Kishore Roy.Defendant 

vernne 

Dhununjoy Roy.Plaintiff.' 


Practice—Right of appctlant (respondent in lower Appellate Court) to prefer 
appeal—Act VIII of 1859, s. Ill)—Suit by Hindu exclwicd from 
joint family property —Limitation—Act IX 
of 1871, sched. II, arts. l'A7, 143. 


An appellant, who was respondent in a lower Court of appo.il.is not prw.luiled, by re.ison 
of his iion-appoatanco in such Court, from profi'rriiig an .ippc.il to the High Court. 

In a suit by a Hindu excluded from joint family properiv, to ('iifon'o a right to a share 
therein brought before the 1st of October 1877, the period of liniitalioii must be coiijputcd 
under, art. 127, t and not under art. 143, i>f sched. II of Act IX of 1871. 


The facts are sufficiently stated in the ludgment. 

Baboo Nilmadhub Rose for the Ajipellant. 

Baboo Porankristo Biswas for the Respondent. 

' Appeal under s. 15 of the Letters Patent, .igainst the decree of Mr. .Iiistiee AlNSblE 
dated the 30th of May 1877, in Special Appeal No, 39 of 1877, from the decree of C. B. (l.irrett. 
Esq., Judge of Dacca, dated 23rd October 1876, reversing the deotee of Baboo Chundec Churn ‘ 
Sen, Second Munsif of Manikgungc, dated the 2iid December 187.5. 


t £ Art. 127 


Description of suit. 


T’criud of limitation. 


By a Hindu excluded from joint Twelve years, 
family property to enforce a 
right to share therein. i 


Time when period bcgkss 
to rnn. 
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When the jdaintiff claims 
and i.s refused his share.) 
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The Judgment of the Court was delivered by 

Garth, CJ., (Bibch, J., concurring). — A preliminary objection has 
been taken to t1$e hearing of this appeal, that as the present appellant, who 
was the respondent in the Court below, did not then appear, he is not entitled 
to be beard in this Court; and s. 119 of the Code of Civil Procedure has been 
. relied upon as an authority for that position. No case showing that s. 119 
applies to such a case as the present has been cited; and looking at the 
language of the section, it appears to us to apply only to the case of a defendant 
who does not appear in the Court of First Instance, and not to that of a respon¬ 
dent who does not appear in a lower Court of appeal. Moreover, we find, that 
a [ 229 ] Full Bench of the Bombay High Court, in the case of Bamshet v. 
Balakrishna (6 Bom. H. C. Kep., A.C., 161), has decided, that a special appeal 
lies where the respondent did not appear in the first appellate Court, and that 
s. 119 does not apply to such a case; and we also find, that in two cases before 
this Court,—one the case of Omda Bibec v. Acourie Sing (7 W. R., 425), deci¬ 
ded by Mr. Justice JACKSON, and the other the case of Tara Chand Ghose v. 
Anund Chunder Choicdhry (10 W. R., 450), decided by Mr. Justice 
Macpherson, —the same point has been ruled in the same way. 

Those authorities being quite in accordance with our own view, we consider 
that this preliminary point is untenable, and we proceed to decide the appeal 
• upon the merits. 

If we had only to consider the grounds upon which Mr. Justice Ainslie’S 
judgment appears to have proceeded, we should have felt some doubt as to 
whether we could altogether agree with him. But there is a very important 
point which Mr. Justice AlNSLiE did not find it necessary to enter upon, which 
appears to us to^ disclose a very serious error of law which has pervaded this 
case from its commencement. 

The plaintiff, who is a Hindu, claimed a four-anna share in a joint family 
property, of which he admitted that the defendant was one of the 6o-sharers ; 
and ho alleged that he had been excluded from his share by the defendant. 
The defendant, on the other hand, claimed the whole talook as his own, 
denying that the plaintiff had any share in it. 

« 

It seems to have escaped the attention of the Courts below that if the 
plaintiff wore right upon the merits,—that is, if he were entitled to the four- 
anna share which he claimed, and had in fact been excluded from it by the 
defendant,—the clause in the Limitation Act of 1871, which would he applicable 
to the case, would not bo the ordinary one of twelve years under art. 143 of 
the second schedule, but the 127tli article of that schedule, which provides for 
the case of a Hindu, excluded from joint family property, seeking to enforce a 
right to his share. That article provides, that tlie period of limitation 
shall be twelve years, not from the time of the plaintiff’s exclusion, 
*but twelve years from the time when the plaintiff claims and is refused 
[ 230 ] his share. Consequently, if a plaintiff has been excluded for fifty years, 
and he then claims his share and is refused, he would have twelve years from 
th^tirao of such refusal to bring his suit; or. in other words, he would have 
sixty-two years from the time of his exclusion; and if he never claims or is 
refused, the period within which he may bring his suit appears to be indefinite. 
This apparent inadvertence has been rectified in the present Limitation Act. 

Now in this case the Munsif, instead of dealing with the question of 
limitation under art. 127, has raised an issue, “ whether or not the plaintiff 
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had been in possession of the disputed share of talook Mahadeb Bai at any 
time within twelve years next immediately before the institution of the suit.” 
This evidently was an error of law. Thn Munsif then found* upon the merits 
in favour of the plaintiff, and decreed his claim. The District Judge upon 
appeal says that he is disposed to agree with the Munsif as regards the merits 
of the case, at least, that is what we understand him to mean. His words 
are : ‘The Munsif seems to have thought the plaintiff's case very plain, and 
decreed it. Now I agree so far, that it does appear that there is a just claim ; 
but at the same time I do not think that the evidence on which the Munsif has 
relied is nearly as strong as he thinks." Ha goes on to comment upon the 
evidence, and finds that there is not sufficient proof that the plaintiff had 
been in possession of his share within twelve years before suit. He then, at 
the instance of the plaintiff, adjourns the case, in order that the defendant 
himself might be examined, and having heard his evidence, he says: “ I see no 
reason to change the view I formerly took of the case—namely, that the plain¬ 
tiff has failed to prove that he was in possession within twelve years before 
the date of suit”; and then he eoncludes his judgment in this way :—“It 
lies upon the plaintiff to prove that he was in possession within twelve years 
of the date of suit, and I am of opinion that, as ho has entirely failed to show 
this, his suit must be dismissed.” It is clear, therefore, from the way in which 
the issue as to limitation has been dealt with by both'tho lower Courts, that 
neither the Munsif nor the Judge was aware that art. 127 of the second 
schedule applied to a case of this kind, C^Sl] and as this error has pervaded 
the whole of the proceedings from the first, the proper course will be, to send 
the case back for re-trial to the Court of First Instance. 

The attention of the Munsif must l)e drawn to the fact, that if the plaintiff 
is entitled upon the merits to any share in this joint property, ‘and has at any 
time been excluded from it (which appears to have been the Munsif’s finding 
on the trial), the plaintiff would have twelve years to bring liis suit, not from 
the time of his exclusion, but from the time when he claimed and was refused 
his share, and if ho lias never claimed or been refused his share, then he 
might bring his suit at any time. The Munsif will frame a fresh issue or 
issues on the point of limitation, having regard to the judgment of this Court; 
and will re-try the case upon such issue or issues, both parties being at 
liberty to adduce further evidence upon the points so raised. In case of an 
appeal from the Munsif, the District Judge will, of course, bo at liborfy to 
rehear the whole case upon the merits. The costs will abide the event. 

, Case remanded. 


NOTES. 


[STATUTORY CHANGES— 


Art. 127, fich. II of Act IX of 1877—same niidor Act IX of 1908, Art. 127 


IloMcription of suit. 


Period of limitation. 


Time when period 
begins to run. 


By a person excluded from jointj 
family property to enforce a right! 
to share therein. I 


Twelve years 


.. ! When the exclusion becomes 
'known to the plain till.] 
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APPELLATE CIVIL. 

* * —t- 

The noth Augwst, 1877. 

•Present : 

Mr. Justice Markby and Mr. Justice Peinsep. 

Monohur Dosa.Plaintiff 

v(n-sus 

*’ McNagtten.One of the Defendants.’’ 

hidigo Factories — Mortgage—Liability of creditor of Factory — 

Lten by custom. 

A sold to R, thu proprietor of an indigo concern, of which C was a mortgagee, certain 
bogs of indigo seed. The agreement of sale contained no provision pledging the crop of indigo, 
the product of the seed, as a security for its price. Subsequent to the sale and after the seed 
had boon planted, C, under a decree on his mortgage, obtained possession of B's factory. In 
a suit by A against B and C for the price of the indigo seed. Held that, in the absence of any 
agreement by C to pay the debts of R C could not be held liable. 

There is no lien by custom upon an indigo factory, or upon the produce of an indigo 
factory, in respect of any debt of the factory. 

.[2323 This was a snit for the recovery of Bs. 2,563-12, the value of 
certain bags of indigo seed. The plaint also asked for the realization of the 
money due by the sale of the prepared indigo cakes, the product of the seeds, 
or for a declaration of the plaintiff’s right to a charge on the cakes in accord¬ 
ance, as it alleged, with the practice of indigo business. The seed was sold by 
the plaintiff to the defendant Fitzpatrick, the proprietor of the Paigampore 
Factory. The evidence of such sale was a "sata,” or written agreement, which 
however, contained no provision pledging the crop of indigo, the product of the 
seed, as a security for its price. While the crop was still on the ground, the 
defendant McNaghten took possession of the factory under a mortgage decree 
obtained against the defendant Fitzpatrick. The Court of First Instance 
dismissed the plaintiff’s claim as against the defendant McNaghten, on 
the ground that there was no agreement, express or implied, that he should 
be liable for the debts of his mortgagor. The lower Appellate Court upheld 
this decision, and the plaintiff preferred a special appeal to the High Court. 

Mr. J. D. Bell (with him Baboo Jodu Nath Roy) for the Appellant.— The 
assignee of the indigo concern can be made liable for the price of the indigo 
seed. A mortgagee in possession is like an assigneejn bankruptcy. Here the 
mortgagee has realized the advantage from the crop, the outturn of seeds sold to 
his mortgagor, and is, therefore, liable for the price— Kcames v. Bhawani Ckaran 
Mitter (B. L. B., Sup. Vol., Part I, 54). The indigo crop being clearljjifor the 
benefit of both mortgagee and mortgagor, the cost of production is a charge on 
the factory, not a personal debt. The mortgagee takes subjeetto encumbrances; 
Maepherson on Mortgages, 109 ; see also an unreported case. No. 61 of 1874, 
Kemp and Birch, JJ., and Jowadunessa Satudai Khandan v. Jhaman Loll 
Misser (23 W. B.. 158). 

Mr. Fergusson for the Kespondents.—Unless the assignee has notice of the 
debti be is not bound. The assignee must be found with some knowledge. 

• Spoojsl Appeal No. 1863 of 1876. against the decree of E. S. Mosley, Eaq., Officiating 
Judge of Zillah Bhagulporc, dated the 6th of .Tune 1876, affirming the decree of Babw Mothura 
Nath Gupta, First Subordinate Judge of that district, dated the 26th of November 1876. 
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Mr. Bell in reply. 

(12881 The Judgment of the Court was delivered by 

J, —In thie case the- plaintiff is a x)erson who supplied seed to an 
indigo factory. While that seed was in the ground, the mortgagee of the ownw 
of the factory took possession of it, and I assume that he also took the crop which 
was produced by the seed. The person who sold the seed is plaintiff in this 
suit, and be sues the mortgagee. Mr. McNaghten, and also the mortgagor, 
Mr. Fitzpatrick, to recover the value of the seed. Both the Courts below have' 
held that the mortgagor is liable, but that the mortgagee is not. The 
plaintiff appeals. 

Now it is not necessary to advert to the exact terms of the plaint, as 
Mr. Bell, in arguing for the plaintiff, says that he is not bound by the 
precise terms of the plaint, and has argued the general question whether, under 
these circumstances, the mortgagee in possession can be made liable for the 
price of the seed. 1 think he has failed to show that he can be made so liable. 

Before considering the Full Bench decision that has been referred to, I 
will clear the case of one preliminary point, —namely, that there is not in this 
case any pledge of the crop of indigo which was grown out of this seed by the 
owner of the factory to the plaintiff. Mr. Bell read the “ sata ” to ns, and it 
does not seem to us to constitute any such pledge. Therefore, that distinguishes 
the case from two manuscript judgments which were road to us in Regular 
Appeal No. 51 of 1874, and the case of Joteadunessa Satudai Khandan v. 
Jhaman Ball Misser (23 W. R., 158). 

But then it is said that, quite independently of any arrangement of that 
kind between the seller of the seed and the owner of the factory, there is in the 
case of an indigo factory a right to recover the price of the seed from the 
raortagagee in possession. 

Now I think the Full Bench ruling which has been quoted lays down two 
things. I think we must now take it to be the law of this country that there 
is no lien by custom or otherwise upon the factory or upon the pi educe in 
respect of any debt of the factory. And I think that that decision further lays 
down that the purchaser of an indigo factory is liable only for those debts 
which, as between him*self and the vendor, he has agreed to pay. At page 59, 
Bengal Law Reports, Full Bench Rulings, Part I, [234] it is said :—" Looking 
to general principle, as well as to the authorities in the late Sudder Courtr and 
particularly E. D. De Sarun v. Wooma Ghttm Seth (S. D. A., 1858, p. 1814), 
there seems no ground whatever for saying that the back rents of a firm, the 
lease of which had expired before the sale of the factory, can be considered as 
a lien on the factory an*d other property belonging thereto in the hands of a 
purchaser.” No doubt, that particular subject of remark is back rent, but I 
think the same principle applies to any other debts of the factory. And further 
on it 'is said : We have already seen that if, as in the present case, the 
purchaser, by the contract of sale, takes over the assets of the factory, and 
agrees to pay the debts, the creditors may adopt and avail themselves of the 
contract in their favour. It is hardly suggested that there is any local or 
special custom which carries the liability of the purchaser further than tins. 
Indeed, any such custom would be certainly at variance with the general law 
applying to the case of in-coming and out-going partners. The rule applying to 
such oases is stated in Lindley on Patnership, Vol T, page 314, ed. 1860. A 
person, who is admitted as a partner into an existing firm, does not, by his 
entry, become liable to the creditors of the firm for anything done before he 
became a partner.” 
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A 

Now there is, undoubtedly, one decision of the Sudder Court which goes 
so far as to say that there is a lien on the factory. And one of the learned 
Judges who gave bis opinion in the Fiell Bench case seemed still to think that 
there was a lien on the factory. But I think that only brings out the decision 
of the majority of the Court all the more strongly. It appears to me clear that 
the majority lay down that, according to law of this country, there is no such 
lien. Then how does the case stand ? It is simply a question—did the mort¬ 
gagee, by any contract between himself and the mortgagor, make himself liable 
for this debt ? There is no evidence, as far as 1 can see, nor has any been 
suggested, that the mortgagee ever undertook to pay this debt. It would be 
exceedingly unlikely that the mortgagee should agree to pay the debts of the 
factory. His position is quite different from that of a purchaser. He does not 
mean to retain the factory in his own [23S} hands as the purchaser does ; what 
he intends to do is merely to work out the debt due to himself. Mr, Bell argued 
that the position of a mortgagee is stronger than that of a purchaser. I do not 
see any principle under which a mortgagee can be made liable for such a claim 
as this unless upon the principle laid down by the Full Bench that he has 
undertaken to do so. 

Therefore, on these grounds, 1 think the decision of the Court below was 
right, and this special appeal ought to be dismissed with costs. 

Prinsep, J.— -I am of the same opinion. 

Appeal dismissed. 
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[ 8 Cal. 885 ] 

FULL BENCH. 


The 11th September, 1H77. 

Present : 

Sir Richard Garth, Kt., Chief .Tustu-k, Mr. .Iitstick .Tackson, 
Mr. .Justice Macpherson, Mr. .Iustice Markby and 
Mr. .lusTiCE Ainslie. 


Chunder Cooinar Roy and others.Decree-holders 

vemm 

Bljogohutty Prosonno Roy and another.ludgmeiit-dehtors." 


[----=1 C. L. R. 28.] 

Lnnitatum Act (IX of lH7l). ached. 11. art. Id? - “ Applifiim to enforce 
the decree"— Application “ to keep the decree in force ” 

- Act VJII of 1861), a. 21it. 

The words “ applying to enforce the decree,” in Act IX of 1871, schcd. 11, art. 167, 1 

r Miscellaneous Regular Appeal No. 386 of 187(5. against the order of H. T. Fnnsep, 
Esq.. .Tudge of Zillah Hooghly, dated the iiSth of August 187(5. 

t [Sched. TI, Art. 167, Act IX of 1871 

. . Time when period tiugins 

Description of application. Period of limitation. 


For the execution of a decree Three > ears 
or order of any Civil Court not 
provided for by No. 1(58. 


'I’he date of th<‘ decree or 
order, or (where there has bt>en 
an appeal) the date of the final 
decree or order of the Appellate 
Court. 

or (where there has been a 
review of judgment) the date 
o'' decision passed on the 
I review, 

or (where the application 
next hereinafter mentioned 
lias bei ‘11 made) the date of 
appli iiig to the Court to enforce 
or keep in fora: the decree or 
. order, 

or (where the notice next 
herein.ifter made has been 
issued) the date of issuing a 
notice under the Code of Civil 
Procedure, section 210, * 

I « 

or (where the application is 
' to enforce payment of an lustal- 
meiit which the decree directs 
to oe paid at a specihod date) 
the date so specihed.] 


1 CAJi.—104 
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mean* the application (under s. 212, Act VIII of 1869, or otherwise) by which proceedings 
in execution are commenced, and not applications of an incidental kind made daring 
the pendency of such proceedings. ^ 

In cases governed by Act IX of 1871, a decree-holder who has applied to the Court 
simpliciter " to keep the decree in force,” jnay, within three years from the date of such last 
named application, obtain execution of bis decree. ^ 

The facta of this case and tlie authorities cited appear in the JuiiOMENT 
of Ainsliu, J., referring the case to a Full Bench. 

.4INSLIE, J.—On the 22nd February 1875, the decree-holder applied, 
under s. 212,' Act VIJI of 1859, to put his decree [236] into force. The 
.Judge below holds that the application must be dismissed under the Limitation 
Act, sclied. II, art. 1G7, cl. 5, because the last application for execution under 
s. 212 having been filed on the 21st December 1871, notice under s. 21G 
was issued on the 17th .January 1872, and the time limited for renewing the 
application is tliree years, commencing from that date. 

This appeal is brought to have it determined whether applications 
subsequent to the 21st December 1871, and in furtherance of the pro¬ 
ceedings then set on foot, are not applications to enforce, or keep in force, 
the decree. There was an application for attachment of property made, after 
issue of notice under s.* 21G, on Ist February 1872. A writ of attachment was 
issued on 16th, and returned w'ith certificate of execution on the 28th idem, and 
on the 29th an order was recorded requiring the judgment-creditor to deposit the 
costs of proclamation of sale within sfeven days. Up to this time there was 
nothing that can, on any construction, come w'ithin the meaning of the words 
" application to enforce or keep the decree in force ” done within three years 
next before 22nd February 1875. The further proceedings were: payment 
into Court of the costs of proclamation of sale by challan on the 4th March 
1872 ; Older for sale on 2Utli April, and proclamation accordingly ; sale on that 
date ; and application on the following day by the decree-holder to take the 
sale proceeds out of Court . This last 1 cannot hold to be an application to 
enforce or keep the decree in force. As far as the debtor was concerned, the 
proceedings had terminated —Maharajah of Burdwan v. Luckee Monee Debee 
(8 W. R., 359), Juggui Mohinee Dihee v. Ram Chan^Ghose (9 W. fi., 100) ; 
and the money was held in deposit on account of the decree-holder, who could 
leavS it lying in the treasury or take it out at his own convenience. If this is 
to be deem^ an application within the meaning of the clause, it is in the 
power of the creditor to extend his time by not drawing money which has 
completely passed from the control of the debtor,*and is in fact his own. 

There remains the payment of money into Court for the purpose of 
causing issue of proclamation of sale under the [287] order of 29th February. 
The first question is, whether this was an application at all; the next, whether 

• tSec. 212 The application for execution of a decree shall be in writing, and shall 
contain in a tabular form the following particulars, namely the 
Form of application for number of the suit, the names of the parties, the date of the 
eifScution of a decree. decree, whether any appeal has been preferred from the decree 

• ^nd whether any and what adjustment of the matter in dispute 
has been mode between the parties subsequently to the decree: the amount of the debt or 
damages due upon it, or other relief granted by the decree ; the amount of costs, if any were 
awarded: the name of the pernoii against whom the enforcement of the decree is sought and 
the mode in which the assistance of the Court is required, whether by the delivery of property 
specifically decreed, the arrest and imprisonment of the person njuned, or attachment of his 
property, or otherwise, as the case may be. (Amended in Act XXIII of 1861, sec. 18.] 
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it was one to enforce or keep the decree in force. I think it must be taken that 
the chalian by which money was tendered for the costs of issue of proclamation 
of sale, when taken in connection with the original applicaj^kiu to execute the 
decree by attachment and sale, and the attachment effected and order there¬ 
upon, was an application to the Court to. proceed with the execution of the 
decree; it is tljerefore necessary to go on and try the second question. 

The learned Legal Kemombrancer, who appeared for the appellant, pointed 
out the difference of the words used in the first and third columns of the 
schedule under art. 167. As to the entry in the firstcolumn, headed “ description 
of application, ’’ it is beyond doubt that the words*" for the execution, A®., ” 
apply to applications under s. 213. It was contended that if the words " apply¬ 
ing to the Court to enforce ” are meant to be restricted to sucli applications, 
the language in the third column would have followed the form used in the 
first column, and have run as follows—or to the same effect or (when the 
application next hereinafter mentioned has been made) the date of applying 
to the Court under s. 212, Code of Civil Procedure, to enforce the decree, or 
otherwise applying to keep it in force." 

In the parenthesis in the schedule, the word “application " is used in the 
singular, hut it is manifest that more than one kind of application is contem¬ 
plated. The words “ to keep in force ” do not apply to an application under 
s. 212. They may be intended to apply to such applications as those suggested 
by Mr. Justice Markhy in the case of Rajah NilmoneAf hinujh Deo v. Ntkomiil 
Tuppadar (25 W. R., 546), hut with that I am not now concerned. The use 
of the singular is, therefore, in no way inconsistent with a construction of the 
woixls " applying to enforce, ” which shall include more than one form of ajjpli- 
cation. Moreover, the absence of such reference to the section of the Code as 
occurs in the next following clause of the same article, and the change of expres¬ 
sion from " application for execution ” to" applying to enforce ’’ may leasonably 
be presumed to be [238] intentional and to have a purpose, and the construc¬ 
tion contended for by Mr. ■ Bell certainly gives effect to the varied form of 
expres.sion. It cannot be said that the position of the clauses indicates a 
restricted construction of the earlier clause, inasmuch as the later clause 
provides for an extension of time by reference to a ])rocoeding of later date 
than an application for execution, for this is to ignore the application to keep 
in force which, apparently, may bo many months, possibly three years, later 
than either the application to execute under s. 212, or the notice under 216. 

The law of limitation being a Statute in restraint of right, must, in case of 
doubt, be construed favourably to the riglits restrained, and it seems to me that 
any application in furtherance of an application to put i decree into execution 
may be held to be an application to enforce the decree. If it becomes necessary 
to apply to the Court to take some further step in execution proceedings already 
started, that is really an application to enforce. 

The reported cases on this article of the schedule brought to my notice 
are not numerous; and of these only two directly bear upon the present 
question. Those are the cases of Faez Biikak Choicdhry v. Sadtit Ah Khan 
(23 VV. R., 282), decided by Jackson and McPonklii, JJ., and Rajah 
Nilmoncy Singh Deo v. Ntlcontnl Tuppadar (25 \V. R.,' 546), !)y Markhy and 
McDonell, JJ. 

The other cases brought l)efore me were :— Gouree Sunkur Tribedee v. 
Arman Ab Ghotodhry (21 W. R., 309), Eshan Chunder Bose v. Prannath 
Nag (14 B. L. R., 143; s. C., 22 W. R., 512), Baboo Pyaroo Tuhobildarinee v. 
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Hyitd Nazir Ilosseia (23 W. R., 183), Shaikh Subhan AU v. Shaikh Sufdar 
All (24 W. R., 227), Abdool Hekimy. Shaikh Assentoollah (25 W. R., 94), 
Jibhat Mahipati v. Parbhu Bapu (I. L. R., 1 Bom., 59). I will examine 
these first:— 

Gouree Sunkur Trtbedee v. Arman Ali Chowdhry (21 W. R., 309) was 
decided by CoucH, C. J., and JACKSON, J. This case only decided that as the 
application relied on was not an application under s. 212, it did not serve 
to keep the decree in force. [2393 It was said that the provision in 
art. No. 167 must be held to require an application to be in accordance with 
s. 2J.2. That is the least tliat must he done, supposing that the decisions about 
bondfides should be hold to be not applicable now. All that can be gathered 
from the report is, that the decree-holder was probably relying on some 
informal application for execution, and not on an application following and 
subsidiary to a regular a])plication under s. 212. The report does not state 
the facts. But this is the view of the case taken in the Bombay case to l>e 
referred to hereafter. 

The next case, Vinhan Chunder Bose v. Prannath Nag (14 B. L. R., 143 ; 
S. c., 22 W. R., 512), was decided by a Full Bench. The case was referred to a 
Full Bench by JackSon and McDONELL, JJ. In the referring order, 
Mr. Jackson said that it had been pressed on them that because every applica¬ 
tion made after the period of limitation prescribed for it must fail, therefore, 
conversely, every application made within that period is a good application to 
stop limitation running ; and that another Bench (MaRKBY and Mitter, JJ.) 
ha(l held that this is now the law, and that all questions of bondfides are 
excluded. Pointing out the resulting unlimited delays that might be brought 
about, he asked for a decision on the question of honajides. The Full 
Bench unanimously held that the provisions of the present law are absolute and 
irrespective of any question of bonafiides. I may observe (though it refers more 
properly to an earlier part of this order) that Mr. Justice JaCKSON expressly rests 
his judgment on the ground that the silence of tiie Legislature on the question 
of bonafides mustlie taken to have been intentional. 

The next case cited, Baboo Pyaroo Tiikobildarmee v. Syud Nazir Hossem 
(23 W. R., 183), is scarcely connected with the present question in any way, 
and I shall pass it by as immaterial. 

Shaikh Subhan Ah v. Shaikh Sufdar Ah (24 W. R., 227). This case also 
is unimportant. Apparently there was nothing which could be called an 
application after the issue of notice under s. 216 on the I5th April 1871, up to 
20th July 1874, when the fresli application for execution was put in, though 
the former case was not struck ott the tile till 24th ’August 1871. 

[aM] Abdml Ilekim v. Shaikh Assentoollah (25 W. R., 94). The former 
application was on 31st October 1868: notice was issued on the 20th 
November 1868, and the new application .was on the 28th November 1871. A 
petition of I2th December 1868 was relied upon as sufiicient to save the case 
from the oijeration of the statute, hut this was rejected on the ground that 
the decree-holder did not thereby apply to enforce execution; he simply 
prayed that the matter of the execution applied for on 31st October 1868 
should be disposed of, along with an application for an execution he had made 
in another suit. 

Jibhai Mahipati v. Parbhu Bapu (I. L. R., 1 Bom., 59). The last appli¬ 
cation for exeoption was in February 1868. The proceedings thereon lasted till 
10th September 1871, when they were brought to a close by an order setting out 
that all the money due had been received, except Rs. 20-18-3, which there was 
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then no prospect of realizing. On the 30th September 1871, a petition was put 
in, which was afterwards relied on as bringing the next aiiplication for execution 
made on 19th October 187‘2 within time. "The Court citing the"Calcutta case — 
Gourec Sunknr Tribedeev. Arman AU Chowdhry (21 W. K., 309)-—held that 
it was not an application to execute at all, and was itself out of time. 

I now come to the two cases directly on the question before me. The 
second merely follows the first, and it will bo convenient to notice it first. 
In Rajah Nilmoney Singh Deov. Nilcoinul Tngiiadur (25 W. 11., 546), the appli¬ 
cation to execute was made on 29th December 1S73 , the last i)revious appli¬ 
cation was on 10th September 1870. A notice undoes. 216 issued on this ; tfrn 
date is not given, but it seems to have been admitted that it was not within 
throe years. It was suggested that further proceedings might have been taken, 
but this was not enquired into. Mr. Justice M.'VKKMV, in delivering judgment, 
said The case of Bukuh Chowdhry v. Sadat Ah Khan (23 W. R., 282) 
decides that, under the new law of limitation, wluin proceedings liavo boon 
had subsequent to the application to execute the decree and to the issue of 
notice, limitation does not 1241] run from the date of anv such subsequent 
proceedings, but only from the date of the first application to execute the 
decree, or from the notice, as the case may bo. ” That is a decision of a Division 
Hench of this Court in which Mr. Justice McDonkll was a party, and 1 
should not feel justified in departing from it. 

This brings mo to the last case to bo noted, Kars Jiiiksh Vhowdhnj v. Sadiit 
AU Khan (23 W. R., 2H2), decided by Jackson and McDonkli,, J,]., which 
governed the case just cited. Tlie application before the Court was in Sep¬ 
tember 1S73, the last preceding one in .\ugust 1870. It was urged that, under 
that application, proceedings had boon taken, property sold, and money 
recovered : but it was bold that " the .Act does not allow limitation to run from 
the date of such proceedings, but only from the date of the ajiiilication.” Why 
the Court held the ap])lications>to enforce a decree mentioned in art. 167, cl. 4, 
to be limited to applications under s. 212, is not stated. 

That the decisions as far as they go, run one way, must bo admitted, but 
the principle of construction has been discussed in none of them , and with 
the greatest respect for the example of rny learned brother Makkuy, I think I 
shall not bo usele-ssly wasting the time of the Court by placing tho question, 
which it is of immense importance to get finally settled, before a Full Bench. 

Tho applications I refer to as subsidiary and in furtherance of tho enforce¬ 
ment of a decree, and which appear to mo to bo applications to enforce within 
tho meaning of cl. 4, art. *167, are such applications as for attachment after 
issue of notice ; for proclamation of sale after attachment: for further procla¬ 
mation after temporary stay of jrroceedings ; in short, all applications the 
expressed purport of which is to procure something to be done by the Court 
which is necessary to carry into effect, give force to, or enforce the primary 
application for execution under s. 212. I use the words cj-presserf purport 
designedly to avoid any doubt whether I am not coming into conflict with tljp 
Full Bench decision in the case of Kshan Chundcr Lose v. Prannalh Nag 
(14 B, Ij. R., 143 ; S.c., 22 W. E., 512). * I do not mean to raise any question 
of the bond fides of the petitioning decree-holders, if the terms of any application 
8ub8i-C242]diary to and in furtherance of an application under s. 212 set out 
and ask for something which is material to the progress of the execution. 
As at present advised, f believe it to be a sufficient application under the 
Limitation Law. 
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The question, then, may be stated in the following terms :—Under the 
terms of cl. 4, art. 167, sohed. II of the Limitation Law, is not an ai^ication 
to the Court to have something done* for the purjfKjse of carrying on and giving 
effect to a pending application for execution of a decree made under s. 212 of 
the Code of Civil Procedure an. application from the date of which a fresh 
period of limitation runs ? 

It is scarcely necessary to say, as the order of reference implies it. that, 
in ray opinion, the question of limitation was open for consideration by the 
Judge, and that an admission by one of two co-debtors could not operate to 
prevent his giving effect* to cl. 4, art. 167, sched. II of the Limitation Law. 

Morris, J.- I think that the question raised by my learned colleague as 
to the effect of cl. 4, art. 167, sched. II of the Limitation Act, should very 
proj)erly he referred for the decision of a Full Bench of this Court. 

The Senior Government Pleader (Baboo Annoda Persad Bannerjee) and 
Bal>oo Srinath Dass for the Appellants. 

Baboo Mohini Mohun Roy and Baboo JvggiU Chiindcr Bannerjee for the 
Bespondents. 

The following Judgments were delivered hy the Full Bench :— 

Garth, C.J. —We are of opinion that “ applying to enforce the decree ” in 
art. 167 means the ap))lication (under s. 212, Code of Civil Procedure, or other¬ 
wise) hy which proceedings in execution are commenced, and not applications 
of an incidental kind made during the pendency of such proceedings. 

But we also think that some meaning must i)e given to the alternative 
expression “ keep in force” occurring in the same article, and timt consequently 
in cases governed by Act IX of 1871, a decree-holder who has applied to the 
Court simplicitcr [243] • ‘ to keep the decree in force ” may, within three years 
from the date of such last-named application, obtain execution of his decree. 

Ainslis, J. — 1 accept the decision of my learned colleagues as the proper 
answer to the question put. 


MOTES. 

[Sec tnfra for Notes under I. L. R. 3 Cal., 716.] 
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APPELLATE CIVIL. 

The ‘^4th November, lb77. 

PltESENT :• 

Mr. .JfTSTicE Mabkby anh Mr. .L-stice Mitter. 


Madhub Chuncler Ciiree.Defendant 

verniis , 

Sham Ghand Giree.PlaiutilT. ’ 


fin the Matter of the Petition of Madimh Ciunider Giree.J 

Sinperiniendenee. of High Court—‘-^4 and Viet., c. 104, .s. 15—Act 
XXIII of 1801, ss. and 85. \ 

The High Court will not, under s. l.^of‘24 and '25 Viet., <■. 104, iiiterfuri' with judgmentn, 
decrees, or orders of a lower Court on the bare ground that they .ire erronooiis at law, or are 
based upon a wrong conclusion of facts ; there must be some special ground justifying the 
High Court to exercise such powers. 

Where the appellant has .a remedy by regular suit, the Court is reluctant to interfere. 
This was a suit under s. 15 of Act XIV of 1859, for recovery of iiossession 
of certain immoveable property. The defendant was formerly Mohunt of the 
Tarokeaspr, and as such was in possession of tlie temple and its appurtenances, 
including the official residence of the Mohunt, and of large landed estates, the 
property of the endowment, as also of some other landed property, the private 
and individual property of the Mohunt. On the 24th Novernlier 1873 the 
defendant was convicted by the Court of Sessions of the offence of adultery, 
and was sentenced to three years’ imprisonment. On the defendant's con¬ 
viction and imprisonment, the plaintiiT, who was at the time the defendant’s 
senior disciple, took possession of the office of Mohunt, and remained in posses¬ 
sion not only throughout the three years’ imprisonment of the defendant 
^9443 (which expired in the latter part of November 1876), but until the 
22nd December follovtfing, on which date the defendant re-entered the temple 
premises, and resumed possession of them and of the landed properties. The 
re-entry was complained of by the plaintiff as an illegal act, and he^hen 
brought a suit, to reinstate himself under Act XIV of 1859, in the Court of 
the District Judge of Hooghly. The plaintiff’s contention w'as, that he was 
without his consent unlawfully dispossessed during a temporary absence, and 
that the defendant re-entered by force; and a number of cases were cited 
in his favour including the case of Protah Chunde.r liurrooah v. Ranee 

" Rule No. 1023 of 1877, agamst thi- di*cre(» of J. I‘. (iraiit, Kstp, District Judge of 
Hooghly, dated 28th August 1877. 

t [See. 26 .--No .appeal staalllic from any order or decision 
passed in any suit instituted under sec. 1.5, Act XIV of 1869 (to 
provide for the limitation of suits), nor shall any review of any 
such order or decision be allowed. ^ 

Bee. 36 The Budder Court ma> call for the record of any 
case decided on appeal bj any Subordinate Court in which no 
further appeal shall lie to the Budder Court, if such Subordinate 
Court shall appear in bearing the appeal to have exercised a 
jurisdiction not vested in it by law, and the Budder Court may 
set aside the decision passed on appeal in such case by the Bub- 
ordinate Court, or may pass such other order in the case as to 
such Budder Court may seem right.] 


No appeal from order or 
decision u,nder section 15, 
Act XJV of 1859. 


Budder Court may call 
for record of lower Appel¬ 
late Court, Mid set aside 
its deoision, though no 
i^jpeal shall lie to tUe 
Budder Court. 
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Kyanteswarree Dahee (2 W. R., 260), which laid dowa that the remedy 
afforded by s. 16* of Act XIV of 1859 was a special one contrived to discourage 
lawless acts of ouster by depriving the dispossessor of the privilege of proving 
a better title. 


The defendant denied the forcible entry, stating that he returned peaceably 
and at the invitation of the plaintiif; and further pleaded that, by certain 
arrangements made between him and the plaintiff when defendant’s conviction 
seemed probable, tlie plaiutitT was constituted the defendant’s agent, and held 
possession throughout only as such; and, therefore, that his possession was 
that of his principal, who, it was contended, was entitled to eject the plaintiff 
—flansay v. Brydges (M. and W., 442). .As to the particular terms of s. 15, 
it was argued that, as the words “ notwithstanding any other title ” are used, 
the issue was not limited to bare possession, but to the possessory title, and 
that therefore a person sued under that section might prove such title ; and as 
to the words “ otherwise tlian by due course of law,” it was maintained that 
they only meant “ illegally,” and that there was nothing illegal in a man 
entering upon hre own property. It was further contended that the intention 
of the Legislature that title to possession was maintainable under this section 
was manifest, by comparing it and the possessory section of the Criminal 
Procedure Code with Act IV of 1840, the two-fold provisions of which are 
reproduced one in each of tlio subsequent laws, the criminal law providing for 
maintenance of dc facto possession, [2483 while the limitation law allowed 
the title to possession to be proved lastly. In support of these arguments 
the following cases were quoted by the defendant:— Protab Chxinder Burrooah v, 
Rame Kyantesxvarree Dahee (2 W. R., 250); Bagram v. The Collector of 
Bulloah (W. R. Gap No. 1864, 243) ; and hi the matter of the Petition of 
Sutherland (9 B. L. R., 229; S.C., 18 W. R., 11). 

The District .fudge, Mr. .T. P. Giant, decided, that all the questions put in 
issue, except those relating to tlie anterior possession of the plaintiff, his dis¬ 
possession by the defendant, and the manner theieof, were irrelevant; and 
ordered that the plaintiff should recover possession. 


On the .3rd September 1877, the defendant applied to the High Court by 
petition,praying that the judgment of the Judge of llooghly should be set aside, 
and that he should be directed to try the projier issues involved ; and that, in 
the «aeantime, all proceedings should be stayed, and the Advocate-General 
obtained a rule calling upon Sham Chand Giree to show cause why the 
judgment of the District Judge of llooghly should not be set aside on the ground 
that the petitioner (the defendant) was entitled to have a decision upon the 
question raised in the said suit, as to whether or not the possession of the 
plaintiff was in law the possession of the said petitioner (defendent), and 
whether that being so, the plaintiff was estopped from setting up an 
adverse title. 


Person unlawfully dis- 
possaAsed of immoveable 
property may recover 
poMe-ssion, notwithstand¬ 
ing any title that may be 
set up. 

Suits for dispossesiiionto 
be brought within s i x 
months. 

Suit to establish title 
not to be affected. 


* [ See. 15 :—If any person shall without his consent have 
been dispossessed of any immoveable property otherwise than bv 
due course of law, such por.son or any person claiming through 
him shall in asuit brought to recover possession of such property 
be entitled to recover possession thereof, notwithstanding any 
other title that may be set np in such suit, provided that the 
suit be commenced within six months from the time of such 
dispossession. But nothing in this section shall bar the person 
from whom such possession shall have been so recovered or any 
other person instituting a suit to osta%lish his title to such pro¬ 
perty, and to recover possession thereof within the period limited 
by this Act. (Modified bv Act XXIII, 1861. s. !16).3 
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Tb© Standing Counsel (Offieiating), Mr. J. D. Bell (with him Baboo Oirish 
Chunder Ghose) appeared to show cause against the rule. He drew attention 
to s, 26 of Act XXIII of 186L, which absolutely forbade apij^eals from orders 
or decisions under Act XIV of 1859, s. 15 ; and cited In the matter of Lakhi 
Kant Bote (I. L. R,, 1 Cal., 180), iu which, the High Court decided that, 
“ under s. 15 of 24 and 25 Viet., c. 104, the High Court will not interfere with 
the decisions of the Courts below in cases in which a special appeal is forbidden 
by 8. 27 of Act XXIIl of 1861." He also contended tliat the High Court 
will not interfere in the exercise of its extraordinary jurisdiction when the 
petitioner [246] applying has his remedy by regulai- suit; Maltashankar Ilari- 
ahajikar v. Valibhai Umanii (6 Bom. II C. Rep., 174), In the matter of A. U. 
Miller (12 W. R., 103) and Ilurrehur Mookerjee. v. Nobin Chuiuler Doss 
(20 W. R.. 202). 

The learned Counsel then questioned whether s. 15 of the Charter gave 
power to the High Court to call for the record of a suit already decided, citing 
Karim Sheikh v. Mukhoda Soondery Dossee fl5 B. L. R., Ill ; s. c., 23 W. R., 
268),/n the matter of Munmo Singh (19 W. R., 306), In the matter of the 
Petition of Durga Churn Sirkar (2 B. L. R.. A. C,, 165), and distinguishing the 
case of Onia? Chund Mahater v. The Navah Kaztm of Bengal (11 W. R., 229). 
He further argued that although a tenant or person claiming under him cannot 
dispute his lessor’s title to demise, yet he may show thai since the demise, 
the lessor’s title has expired, or been duly determined or defeated, or that he 
had since assigned it by way of sale or otherwise ; and that, therefore, he was 
not estopped from setting up an adverse title ; Cole on Ejectment, p. 164. 

The Advocate-General (Officiating), Mr. I’anI, in support of the rule, con¬ 
tended that the case had not been tried as to the i)ointB in issue, and that the 
Judge was hound to try them, and by not doing so liad refused his duty, 
and thus called for the exercise of the extraordinary jurisdiction of the 
High Court, and that the Su])reme Court had, on several occasions, issued 
a mandamus compelling a Judge to do his duty when there was no other 
means of compelling him to do so. The learned Advocate-General further con¬ 
tended that the nieaning of the section did not apply to the position of the 
master and servant, and cited in support of the powers of superintendence of the 
High Court In the matter of Juggut Chunder Chuckerhutiy (J. L. R., 2 Cal., 
110), Girdhart Singh v. Ilurdex) Naram Singh (3 L. R., I. A., 230), In the 
matter of the Petition of Syed Ahdooi Ah (15 B. L. R., 206), Mussamut Mttna v. 
Syed Fud Bub (15 W.R., P.C., 15). 

The following Judlments were delivered;— 

[247] Markby, J .--In this case the plaintiff sued to recover possession 
of certain property under s. 15, Act XIV of 1859.’' The District Judge gave 
the plaintiff a decree. The defendant tlmn a])plicd to this Court to set aside 
that decree under the powers of general superii\tendence conferred upon it by 
s. 15 of 24 and 25 Viet., o. 104. Upon that application a rule was issued,calling 
Upon the plaintiff to show cause why the decision of the District Judge 
should not be set aside, upon the ground that the defendant was entitled to 
have a decision upon the question whether or no possession of the plaintiff 
was in law the possession of the defendant, and whether that being so, the 
plaintiff was estopped from setting up an adverse title. 

I am certainly not prepared to say that I agree altogether with the 
view of ttie law taken by the District Judge. It would seem to go to 

* [y. V, ntpra 3 Cal., p. 345]. 
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the length of laying down that a more agent, who was put into posaession 
of property by his employer upon his employer’s behalf, might, if he chose to 
deny his employer’s right to possession, not only hold the property against 
his employer, but turn his employer out, even although his employer 
had committed no breach of the peace or committed any act of which the agent 
could complain other than that of returning upon his own property. I do not 
say tiiut is wiiat has actually occurred in this case; but the refusal of the 
District Judge to consider the terms under which the plaintiff obtained and held 
possession seems to be based upon considerations which go to that length. 

, But I do not tlnnk it follows, because I do not agree with the view of the 
l*fw taken by the Court below, that we ought, in such a case as this, to interfere 
under the powers ol superintondenco conferred upon us by s. 16 of 24 

and 20 Viet., c. 104. Whatever difficulties tliere may be in the construction 
of this section, i think it is quite clear that every erroneous decision is not to 
be set right under the jjowors conferred by it For if every erroneous decision 
can be set right under it, tlien every decision may be questioned under it upon 
grounds both of fact and law. The result would he that no Court subordinate 
to tlie High Court would he eai)al)le of giving an unappealable decision upon any 
question whatsoever. No one could seriously C2483 maintain such a proposition 
as that; and it is, therefore, necessary to consider further, whether, admitting 
the decision of the Court below to l)e questionable, tliis Court ought to interfere 
in order to nullify that decision. 

Tliere being no limitation expressed in the language of the section itself 
which confers tlieee extraordinary powers, tlio only limitation upon the exercise 
of these powders is the discretion of the Court to which the application is made, 
and sucli principles as the Judges have thomsolves laid down for their own 
guidance in the exercise of that discretion. 

There is some difficulty in extracting any very clear rules from the decisions 
and it is not surprising that the decisions upon such a subject are not wholly 
uniform. There would always naturally bo a strong inclination to interfere 
whore an erroneous decision has lieon brought to the notice of tlie Court, and 
the choice lies between two evils—between leaving an erroneous decision to 
have its effects, and between weakening to an exten^ which would be most 
injurious to the powers of the subordinate Courts. One consideration, 
however, has always, as a matter of course it ought, weighed strongly with 
this* Court -namely, whether the fiarty aggrieved will be remediless if the 
superintending Court refuses to interfere. If ho has another remedy provided 
him by the law, liis claim to the extraordinary interference of the 
Court is much weakened, even though the remedy may not be quite complete. 

1 am not prepared to say that in this case the remedy which the defendant 
has, by way of regular suit, is complete, but he can bring such a suit, and, if 
successful, it will go a long way towards preventing any wrong which may have 
[been?] done him by the decision of the District Judge. 

Another matter which this Court will always consider is any charge of 
judicial misconduct in the Court below ; and by this I do not mean misconduct 
of*a moral kind only, hut an entire misconception by the Court below of the 
duty which it had to perform. 1 consider this to be the ground upon which this 
Court, interfered in the case Gtrdhari Singh v. Hurdeo Narain Singh 
(3 L. E. 1. A., 230). The Subordinate Judge in that case had revoked a previous 
C2493 order made by himself upon grounds which hehad himself previously over¬ 
ruled, and without any potice to one of the parties interested. But this is a 
very different case. There was no misconduct here. The District Judge did, 
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no doubt, refuse in this case to consider a question which he was asked to 
consider, and I think he was wrong in doing so. But he did so upon a careful 
and deliberate examination of what, accofding to his view, wa?» his duty in this 
respect, and after the parties had been fully and |)atiently heard. There is 
nothing in this which can he called judicial misconduct in any sense whatever. 

On the other hand, it is admitted that the District Judge neither excoodet! 
his jurisdiction, nor declined jurisdiction in this case, unless his refusal to 
consider the question of how theplaintiff came into possession can ho so called. 
But, in my opinion, no determination of the Judge as to the materials upon 
which ho thinks lie ought to base his judgment can ho called a question,^! 
jurisdiction. To refuse to look at a document or to considoi' an issue tendered 
arbitrarily, and without assigning any reason, might, under some circumstances, 
be misconduct, but could not bo a refusal of jurisdiction. 

Under those circumstances, 1 think that a case has not lioon mado out for 
the exorcise of the extraordinary powers of the Court, and that tlio rule ought 
to be discharged with costs. 

Mitter, J. -1 am also of the opinion that this rule ought to bo discharged 
with costs. [ also concur with my learned colloaguo tliat tlio District Judge 
is in error in refusing to consider the effect of tlio alleged urpmummah, on tiu! 
ground that it is not relevant in tliis enquiry. This document, if established 
as genuine, might show that the posbossion of the jilaintiff was the possession 
of a servant on behalf of hi.s master, vi/.., the defendant. The District Judge 
is, therefore, wrong in excluding this document wholly from his consideration. 
The question, therefore, that wo have to determine in this rule is, whether, for 
tliis error of law, this Court under the jirovisions of s. 10 of 24 and 25 
Viet., c. 104, ought to intorfaro with the decision of the District Judge. 

[250] It is not disputed that, by s! 26 of ,\ct XXII1 of the 

decision of the District Judge in tliis case is final, and cannot he interfered 
with by way of ajijjeal; and I think it has lioon now settled by a uniform 
current of decisions in thisCourt,that, under s. 15 of 2-1 and 25 Viet., e. 104, it will 
not interfere with the judgments, decrees, orordors of the lower Court on the hare 
ground that they are ommeous in law', or are based ujinn a wrong conclusion of 
facts. These cases are all collected in a foot-note in page 104 of Volume 1 of 
the Indian Law Reports (Allaliahad Series). .Vn applicant moving the C.'jurt 
to interfere under tlic extraordinary iiowors givoti by th's section must ostahlish 
something more than a more error ol law, or a wrong conclusion on ovidonco. 

In this case, I do not think that tlio jaititioner has siiccoodod in establishing 
any special ground upon which this Court would lie justified in interfering with 
the judgment of the lower Court, wtiich is admittedly final liy the provisions of 
the Indian Legislature. lie has a remedy liy a regular suit: and ho will 
have an ample opportunity in that regular suit of establishing the particular 
fact which the lower Court, in this jirooeodiiig ho complains, has crronoously 
declined to enter into. It has been said that if the decision of the lower Court 
in this case be allowed to stand, he would bo compelled to occup> the dis¬ 
advantageous position of a plaintiff. But it seems to mo that, in the investigatjpn 
of the particular question w'hich he asks the Court to investigate, it makes no 
difference to him whether he occupies the position of a plaintiff or defendant. 
The apparent previous possession of the plaintiff' being admitted, the ajiplicant 
must, whether in this proceeding or in a regular suit, show that it was really 
possession on his behalf. 

* I 3- V. supra I. L. R., 3 Cal., p. 
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I think, therofora, that, beyond establishing a bare error of law in the 
decision of the lower Court, the petitioner in this case has failed to make out 
any special grou'sd upon which this Court would be inclined to interfere under 
the provisions of s. 15 of 24 and 25 Viet., c. 104. 

Application refused. 


NOTES. 

c See 1 C. W. N., 617. ] 

^ - 

[2Sl3 The I'Uh September, 1877. 
Present : 

Rir Richard Garth, Kt., Chief Jitstice, and 
Mr. .lusTicK McDonell. 


lieelanund fJingli Bahadoor.Plaintiff 

versus 

Thakoor Munrunjun Singli and another.Defendants. ' 


Ghatwali Tenure—Grants prior to Permanent Settlement — Meg. VTIl of 
179!S, s. 51, cl. 1—Enhancement of rent. 

Where grants of land had l>eeti made prior to the J^ermanent Settlnment on ghatwali 
tenure at a fixed rent, and the Government subsequently dispensed with the survjoes on the 
part of a zamiiidar— HcUl, in a suit by the zammdar to ^ihance the routs, that as Inug as 
the ghatwals were able and willing to perform the services, the zamiiidar had uo right to 
onioree payment of an enhanced rent on the ground that the services wore no longer required. 

The ghatwals are dependent talookdars within the meaning of Bog. VIII of 179;i, lyjd are 
proteotod from cnhancoinoiit by cl. I of s. 51 of that Regulation. 

The original suits which gave raise to these appeals were brought by Rajah 
Leelanund Singh to recover arrears of rent in respect of certain ghatwali taluks 
situate within his xainindari of Khurukpur, and to have his right declared 
to ^hance the rents of the same, at a rate wliich the Court might 
think fit as an equivalent for the ghatwali services which had been rendered 
unnecessary through the agency of the Government. 

The throe cases were analogous, and at the ’ insjbance of the parties ware 
tried together. In the judgment will be found a full account and explanation 
of the origin and nature of ghatwali tenure, as also a resume of the (uroum- 
stances which led up to those suits being brought. 

In the first suit the plaintiff’ sought to recover the sum of Rs. 6,965-9-2, 
principal and interest, being arrears of rent payable in respect of the talifk 
Kukwara, from the 22nd Falgun 1267 F. S., to the close of 1281 F. S., and 
to. have his right declared to recievo rent from 1282 F. S. at the rate dL 
Rs. 11,240 per annum in lieu of the salary of oilioers, burkundazes and archers, 
and other expenses which the ghatwals were bound bo pay, and which actuary 
•awy did not pay. 

^Regular Appeals Nos. 250 and 251 of 1885 and 59 of 1356 against the decree of 
Baboo Motbura Nath Gupto, First Subordinate Judge of Zillah Bhagulpora, dated ISth 
July 1876. 
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On behalf of the plaintiff itrwaa contended that the ghatwali (282] grants 
in question had been made on condition of the performance of certain Police 
services by the grantees ; that these serioces having been ujidertaken by the 
Government in consideration of the plaintiff paying an additional sum of 
Ra. 10,000 annually, the latter, by reason of sjuch arrangomont and in virtue of 
his right as aamindar, was entitled to an enhanced rent. 

The defendants in all three suits denied their liability to pay more than 
they wore bound to pay by the terms of the sanads under which tliey held their 

lands. 

• 

In the first suit two sanads wore tiled, the first dated 7th Pous 1183 Fasli, 
purported to have been granted to the defendant’s ancestors, lianku and Bhyro 
Singh, by one Captain James Browne. It declared that “ from the commence* 
ment of the year 1184 Fasli, the jama of Taluk Kukwara has been fixed 
as a mukurari istemrari at Rs. 245-12-5 of the local current coin in the name 
of Ranku Singh and Bhyro Singh, ghatwals of the aforesaid Taluk, ” stiimlated 
for due payment of the Government rent, and directed the authorities, 
ministerial officers, and zamindars to " uphold the mukurari and istemrari 
jama of the said porgunnah, and receive the jama year by year, and not 
to demand a fraction more. ” The second sanads, dated 1194 Hijri, and granted 
to Ranku and Bhyro Singh by Kaja Kadir Ali, the then zamindar, confirm the 
ghatwals in their office. Similar sanads, dated respectively 2nd of Safar 1194 
H. S., and 15th Safar 1209 Hijri, were tiled by the defendants in the second and 
third suits. 

On the 15th of July 1875, the Subordinate Judge dismissed all throe suits. 

The present appeals were from this decree. 

The Advocate,-General (with him Mr. R. K. Twidnlc, Baboo Uvnod'i 
Pershad Jiaacrji, Baboo Mohesk Chundcr Chouuiru and Moonshoe Mahotned 
Yiisoff) for the Api^wjllant.—-In reviewing the cases hearing upon the 
subject of ghatwali tenure, referred to Rajah LecUmund Singh v The 
Bengal Governnicnl (6 Moore’s 1. A., 101), Forbes v. Meer Mahomed 

Tuquee (13 Moore’s .1. A. 438), Kooldecp Narain Singh v. The t2S3] 
Government (11 B. L. R., P. C., 71: 14 Moor’s 1. A,, 247) and Farquharson 
v. Dtoarkanath Singh (14 Moore’s I.A., 259). lie contended that, although Wie 
tenants were described as ghatwals, the sanads wore not really ghatwali 
in their nature: that the terras as to watching, &c., were the ordinary terms 
in Government land agreements. The ghatwals wore in the position of more 
leaseholders or talukdars, and such being the case, the zamindar had the right 
of every zamindar to assess his taluks. There has been abatement from the 
jama payable by the defendants. They are, therefore, not protected under 
3 . 61 of Reg. VIII of 1793: Meertinjay Shah v. Baboo Gopal Lai Thnkoor (7 Sol. 
Rep., new ed., 257 ; old ed., 217). There is no fixed rent within the meaning of 
Act X of 1859, 8. 15 " A fixed rent within the meaning of this section is a 

* [Sec. 15:—No dependent talcokdar or other person posscss- 
Dependenttalookdar, &c., ing a permanent traneferablc interest in land intermediate 
holding land at fixed rent between the proprietor of an estate and the ryots, who in the 
without change since Provinces of Bengal, Behar, Orissa and Benares, holds his talook 
permanent settlement not or tenure (otherwise than under a terminable lease) at a fixed 
liaMf i to enhancement of rent, which has not bean changed from the time of the pormancitt 
Mat. settlement, shall be liable to any enhancement of such rent, 

^ anything in section 51, Regulation VIII, 1793, or in any other 

law to the contrary notwithstanding.] 
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fixed money-rent with no other incident attached thereto : see Mahomed Yacoob 
Hossein v. Sheikh Ghowdhry Wahid Ali (4 W. R. Act X RuL, 123) and Thakoor 
Pershad v. Nawqj} Syed Mahomed Baken (8 W.B,., 110). The word‘jama’means, 
according to the Regulations, a rent wholly in money : Meertinjay Shaw v. 
Baboo Gopal Lai Thakoor (7 Sel. Rep., new Ed., at p. 261; old ed. 217). By s. 56’’' 
of the Contract Act the engagement between the jjlaintiff and defendants has 
become void. Tlio plaintifi' was entitled in equity to an enhanced rent. 

Mr. Monirioa (with him Baboo Chundrr Madhib Ghnsc, Baboo Taruck 
Nath Sm, and Baboo iiajcndro Nath Bosr) for the Respondents.—The only 
pSrsons really interested in the ghatwali services wore the Government, it being 
the duty of the ziimindar to see to tlio duo performance of the services. Over 
the ghatw.'ils tliomsolves wo had little more than a sovereignty. The 
Rs. 10,600 to 1)0 paid annually by the zainindar w'as in consideration of his 
being relieved from his <iuty of siq)orvision. It gave him no equity. The 
position of a ghatwal is distinct from that of an ordinary tenant; his privileges 
and status are recognised by the S(ittlemont; see Eonpnarain Deo v. Baja Qudir 
Alex (1 Sel. Rep., 28). The lama was that part of the rent which was to be paid in 
[254] money, there being other conditions forming part of the consideration for 
the grant. A variation in the nuinl)or of men to be maintained in accordance 
with the conditions is not an abatement of the jarna within the moaning of 
8. 51 of Reg. VII1 of 1793, for abatement under the section is a mere temix)- 
rary measure. Here there is a perpetual dispensation from service. The 
defendants never applied for an ahatement. There was no agrooraent between 
the parties that the services should be withdrawn. The ghatwali tenures 
having existed long before the I’ormanont Sottlomont—see, 1 Hamilton’s Hindu¬ 
stan, p. 249, and Baja Lrrlaniind Snuih v. The Bengal lioiiernmeut (6 Moore’s 
I. A., 112-113) ” arc protected by s. 37, exce.i)tion first, of Act XI of 18r)9; see 
the remarks of Sir Baun'KS I’h.\.('OCK in Knoldee.p Naram Singh v. Mohadco 
Stngh (B. L. R., Sup. Vol., 559, at p. 566, s.c , (i W. R., 199 atp. 204) allirmed 
in I’rivy Council (11 B.L.R., 71 ; S.C., 14 Moore’s 1. .A., 250). 

It was contended on the other side that the defendants are talukdars. If 
they are independent talukdar.s, the i)laintin' cannot afl'oet them ; if dependent 
talukdars, they are protected by s. 51 of Reg. VI11 of 1793. As to whether s. 2, 
Act VIII of 18,59, applied, Wnamn, Tarn Dahee v. Uiinoponnui iMi.ie. (11 B.L.R. 
158 aS. c., in the Court below, 2 B.Ij.R., A. C., 102) and Mohima Chunder 
Mozumdary. Asradha Vosxui fl5 B.L.R., 251, s. c;., 21 W.R., 207) worequoted, 
and it was contended that the section did a])ply. 

The Advocatedrencrnl in rci)ly. • 


Cur ad. vult. 


Af;roRrnunfc to do im- ‘fScc. .56;—An agrociuont to do an act impossible in itself 
possible act. is void. 


Contract to do act after¬ 
wards becoming impossible 
or OMlawful. 


A contriict to do mi act which, after the contract is made, 
liecomcs impossible, or, by renson of some event which the 
promisor could not prevent, unlawful, becomes void when the 
act becomes impossible or unlawful. 


Compensation for loss 
through non-performance 
of act known t<i be im¬ 
possible or unlawful. 


Whore one person has promised to do something which he 
knew, or, with reasonable diligence, might have known, and 
which the promisee did not know to bo impossible or unlawful, 
such promisor must make compensation to such promisee for any 
loss which Buoh promisee sustains through the non-performance 
of the promise.3 
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Garth, C.J. —This suii; is brought by the plaintiff, the isamindar of the 
mehals of Khurukpore, to recover from the defendants certain arrears of rent in 
respect of Taluk Kukwara, appertainingjiojbhe Khurukpore mehals; and also to 
have his right declared to an enhanced rent at the annual rate of Bs. 11,240 from 
the beginning of 1282 F,S., or any other rate whicli the Court may think just as 
an equivalent for the ghatwali services which llie defendants and their prede¬ 
cessors [233] in title have been used to render, Init which now, through the 
agency of (xovei ninent, have been discontinued. 

This is probably the last scene in a long series of litigation which has been 
going on between these parties for upwards oi thirty yoars past. The defeq- 
dants and their ancestors have, from the year 17H.'), and in-obably from a still 
earlier period, been in possession of Taluk Kukwara under a ghatwali tenure. 
The origin and nature of these tenures are explained vor\ clearly in the judg¬ 
ment delivered by Lord KingsDOWN in the case of Uci)<( lurlmiand timgh v. 
The Hengal (Jovermnent (fi Moore’s 1. A., 109), wliich was a suit hrouglit l)y 
the Governmont of Bengal, in the year to resume possession of, and to 

assess to revenue, certain ghatwali lands within tlio pn'sent jdaintiff's zamin- 
dary of Khuinkpore ; and which suit, after liaving hoori litigated for many years 
in this country, was finally dismissed l)y their [jordships in the Privy Council in 
the year IHbu .And it is very necessary for our |)r(jsont ])uri)ose to hoar in mind 
what was the true origin and nature of tfiose tenures. Tlioy wore created hy the 
Mahomedan (ioverninont in early times, as a means of nroviding a Police and 
military force to watch and guard the mountain passes from the invasions of 
the lawless tril)es who inliabited the hill districts. Large grants of land wore 
made in those days by the Government, often to poisons of high rank, at alow 
rent, or at no rent at all, upon condition that they should jirovido and maintain 
a sufficient military force, to protect the inhabitants of the ])Iuins fi’om those 
lawless incursions ; and the grantees on their part subdivided and regrantod the 
lands to other tenants (much in the same way as military tenures wore created 
in England in the feudal ago), each of wliom, besides paying gtAierally a small 
rent, held their lands in consideration of tlieso military services, and provided 
(each according to the extent of his holding) a specified nuiidior of armed men 
to fulfil the requirements of the Government. 

This was the statfrof things at the time when the East India Coiniiany by 
Reg. LXXII of 1791 effected the decennial settlement of Bengal, Behar and 
Orissa. By this settlement [236] tlio amount of land revenue payable hv the 
superior grantees to the Government, which has therefore been more or less 
uncertain, was fixed at a certain rate or jama for a period of ten years. This 
jama was to be ascertained by the Collector upon equitalile iirinciplos, to be 
approved by the Board of Revenue ; certain allowaiicos, called nialikana and 
kurchay, were made to the /.auiindars for their maintenance and disbursement, 
and one of the conditions of this new lidding was, that tlio zaniindars should 
be responsible, as theretofore, for the peace and protection of the district. 

At this time the zatnindari of Kliurukporo was in the hands of Kaja Kadir 
Ali. A large proportion of the lands of this /.amindari was held upon gliatwuli 
tenure; and, amongst others. Taluk Kukwara was hold uiionthat tenure hy the 
predecessor in title of the present defendant. 

The earliest grant which we find of this taluk is dated the 24th of Jeit 1795, 
and will be found in page 243 of the paper book. It purports to have been 
made by Captain James Browne (who appears to bavo held at that time an 
office under Government) to Ranku Singh and Bhyro Singh, from the commence¬ 
ment of the year 1184 Fasli, at a rent of Rs. 245-12-15, upon certain conditions 
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meniioQed in the grant; and, amongst others, that the jagirdars or grantees 
should cause the roads within their village to be closely watched, and when 
summoned to the presence (of the superior zacnindar) should attend the pre' 
senoe with their body of men ; and there is a special provision, that if any 
murders, dacoities, affrays, <&a., should be discovered, or if the jagirdars should 
give bad advice, or cause injury to the interests of Government, they should 
forfeit their office and be dispossessed of their lands. 

Then follows a list of twenty-two inouza.s contained in the taluk. 

The next document relating to the same tenure is a grant dated the 27th 
of January 1780 by Kaja Kadir Ali (tlio then zamindar of Khurukpore) to the 
same jagirdars, Bhyro Sing!) and Banku Bingh, confirming them in the tenure, 
requiring them by good treatment to keep the tenants of the land contented, 
and to watch and look after the ghat and chowkies, so t237] that no thieves 
or murderers should remain in tlte neighlxiurhood. They are enjoined to 
seize therein and prosecute cattle-stealers under penalty of being themselves 
responsible, and that they should attend the presence when summoned. At 
the foot of this document we find a detailed statement, showing the number of 
armed men to be provided by the grantees of the tenure, and the share of rent 
payable by each. They were to provide 172 burkundazes and archers with 
sirdars, and of the rent 

Bhyro Singh was to contribute ... ... ... 178 3 5 

and Ranku Singh ... ... ... ... 67 9 10 

Total ... 245 12 16 

These being the grants or sanads under which the defendants and their 
predecessors in title held the lands in question, there can be no doubt that, at 
the time of the Permanent Settlement the Taluk Kukwara formed a part of the 
Khurukpore zamindari, and we consider that the holders of that taluk were “ de¬ 
pendent talookdars " of that zamindari within th»ineamngot Keg. YlII of 1793. 

Many years after this, attempts were made by the Bengal Government to 
resume possession of these ghatwali lands, and to re-assess them to revenue as 
against the zamindar ; but the Privy Council, in the alx>V 0 -raentioned case of 
LeelcbHnnA Siwjh v. The Government of Bengal (6 Moore’s I. A., 169) 
decided that the Government had no right to do so. 

It then ap])ears that, in the year 1863, a proposal was made by the 
Government to coniiK>und with the .namindars for the discontinuance of the 
ghatwali Services on payment by the zamindars to Government of an annua! 
sum in lieu of those services ; and as an inducement to the zamindars to enter¬ 
tain this proposal, it was hold out to them that, upon their making such a 
composition, they might either resume possession of the ghatwali lands or 
enhance the rents of the ghatwal talookdars. 

tn the letter, dated the 12th of .Tanuary 1863, from Mr. Lushington, the 
Beferetary to th6 Government of Bengal, to the Commissioner of the Bhagulpore 
Division, after directing the [238] Commissioner to see that the services of the 
Ghatwale should be strictly enforced, it is said in paragraph 6:—" But it amst be 
admitted that the ghatwals, like the pykes of Midnapore, are of litUe value aia 
Bolioe or auxiliaries to the police ; and if therefore the zamindar is wilHng to omn- 
pound for th<^r service by a fixed annual payment, the Lseutenant'Govemor 
would he prepared to r^eaae the ghatwals from the obUgation they are under 
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to the State, and to replace them by a more reliable agency, and one more 
immediately and directly under the control of the Government. The zamindar 
would then be at liberty to proceed against the ghatwaU, eitlier for the 
resumption of their lands or the enhancement of their rents, without any 
hindrance on the part of the Government. ■ But unless ho undertakes to 
furnish the Government with the means of providing an adetjuate Police force 
in lieu of the ghatwals, he cannot be allowed to appropriate their lands or to 
take from them in the shape of increased rent, the funds which are needed for 
the preservation of the peace and for the prevention of crime.” 

It is probable that the Government did not sutlicidntly consider how far 
this inducement hold out to the zamindar could legally ho carried out; but ui>on 
the faith of this letter, negotiations wore entered into between the Bajah 
Leelanund Singh, the zamindar of Klmrukporo, and the Government, by which 
the Government, by a document, dated the 9th of November 1HG3, waived their 
claim to Police services through the Pergannas Salieri within the Khurukpore 
estates, on condition of the zamindar paying to Government a fixed annual 
permanent rent of Rs. 10,000, and the arrangement is stated to have been 
made upon the basis of paragraph G of the above letter from Mr. Ijushington. 

Ujxm the strength of this arrangement with the Governmont, several suits 
were instituted by the Rajah Leelanund Singli against the respective holders of 
ghatwali tenures within his zamindari, to recover possession of those tenures, 
on the ground that the services, in consideration of which they wore hold, were 
no longer required ; and one of these suits was brought against the present 
defendants to resume possession of the Taluk Kukwara. In many of those suits, 
the persons against whom [259] they were brought did not attempt to dispute 
the Rajah's claims ; but all the suits which were disputed, including that brought 
against the present defendant, were decided against the Rajah by the Courts of 
this country ; and upon apjieal to the Privy Council, tliat decision wasaHirmod 
in the year 1873. In the case brought against the present defendants their 
Lordships say :—"It is contended than the sanads (the ghatwali grants) in effect 
merely gave certain lands as wages to hired servants, and that the ticcadar, 
whenever he chose, provided the Government dispensed with the ghatwali 
services, might put an epd to the tenure, and take back the lands which wore 
allotted in lieu of wages. It appears to their Lordships that this contention is 
not a correct one; that these sanads wore grants of the lands subject to certain 
services, viz., the payment of the small rent of Rs. 24/3-12, and also of performing 
the ghatwali duties. They were not, therefore, the hiring of a servant giving 
him certain land in lieu of wages, but grants of land upon condition of 
certain services." 

It may, therefore, be assumed upon the principle of those decisions, that 
the zamindar had no^ right to turn the tenants out of possession by dispensing 
with their services, unless the Government had dispensed with those services as 
between the Government and the zamindar. The only question then is, 
" whether the fact of the Government having consented to dispense with tliose 
services as regards the zamindar, and the zamindar having agreed with the 
Government to pay an additional revenue of Rs. 10,000 in consideration of the 
Government having absolved him from the services, make such a distinction 
in this case, tha& the zamindar, as between him and the ghatwals, is entitled 
to treat them as trespassers and turn them out of possession. In the cases 
which have been cited, it was stated, that oven if the Government had not 
dispensed with the services, it appeared to their Lordships that the zamindar 
would have had no right to treat the ghatwali holders as trespassers, and their 
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Lordships see no disbinotion between those oases and the present. The lands 
were held upon a grant subject to certain services, and as long as the holders 
of those grants were willing and able bo perforin the services, the zamindar 
had no right to [23)3 put an end to the tenure whether the services were 
required or not.” 

Their Lordships then go on to say in the next case, which was decided 
upon similar grounds : " Their Lordships express no opinion as to whether the 
plaintiff would be entitled to enhance the rent, whether the circumstances of 
the case would enable him to enhance the rent, or whether a suit to enhance 
Vvould be barred by the Statutes of Limitation, are questions which are not at 
present before their Lordships, and as to which they wish to express no 
opinion.” 

This suit (with others) was then brought by the plaintiff to recover arrears 
of rent due from the 22nd Falgoon 1267 F. S., to the close of 1281 F. S., at the 
former rate of rent ; and also to have his right declared to an enhanced rent 
from the beginning of 1282 F. S. 

The Subordinate Judge framed issues as to valuation, as to whether any 
portion of the claim was barred, as to wliothor the case was barred by a. 2 
and s. 7 of the Civil Procedure Code, and, lastly, as t6 whether the defendants 
wore liable to further assessment, and, if so, to what amount. 

The Subordinate .Judge, for the reasons given in his judgment, dismissed 
the suit. 

We consider that the Subordinate -ludge was right in Ending that the suit 
had been properly valued, and indiolding that the plaintiff’s claim to arrears 
of the rent claimed was barred by limitation, except so much of it as related 
to the rent of the three years previous to the institution of the suit. But ho 
was in error in supposing tliat the provisions of ss. 2 and 7 of the Civil Proce¬ 
dure Code applied to the present claim, and also in not giving the plaintiff a 
decree for so much of the rent in arrear as was not barred by limitation. 

With regard to s. 2 of the Civil Procedure Code, there was no ground 
whatever for holding, that the subject-matter of the present suit was the same 
as in the former one. The claims in the two suits were wholly different, and 
thetr Ijordships in the Privy Council, in the former case, distinctly say in their 
judgment, that they express no opinion as to whether the plaintiff would be 
entitled to enhance the rent, or whether a suit to [261] enhance would be barred 
by the Statute of Limitation. The claim, therefore, in the present suit was 
clearly not determined in the former one. Nor is there the slightest reason 
for saying that (under s. 7) this suit will not lie, because the plaintiff ought to 
have included his present claim in the former suit. Thfc claims in the two 
suits are altogether diverse and inconsistent. It is hardly necessary, 
however, to notice this point, because it was very properly not argued by the 
respondents’ Counsel. 

'' As regards the omission to give the plaintiff a decree for the arrears of 
rent at the old rate for the last three years before suit, this appears to have 
been a mere oversight of the Subordinate Judge, for he distmotly states that 
the plaintiff’s claim to this rent is not barred by limitation ; and the defendants 
in their written statement (paragraph l) admit that the plaintiff is legally 
entitled to this rent, only pleading that the rent for one year, namely 1281 
F. S., has been deposited in the Court of the Munsif of Bhagulpore. 
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Upon the main point in the case, viz., whether the plaintiff was entitled 
to enhance the defendants' rent, we quite agree with the Judge of the lower 
Court. The defendants, as far as we »can see, are still perfectly ready and 
willing, as they always have been, to fulfil the obligations of their sanads as 
between them and the plaintiff, and it is not- because the plaintiff has thought 
fit to compound the ghatwali services with the Government, without the 
defendants’ consent, that the plaintiff has any right to change the terms of the 
defendants' tenure. 

We find nothing in the sanads themselves, nor any law or custom 
applicable to those sanads, which would justify the plaintiff's claim fpr 
enhanced rent. 

The first sanad granted by Captain Browne expressly provided that tho 
ministerial officers and zamindars of Taluk Kukwara should u 2 )ho]d tho moku- 
rari and istomrari jama of the said porgannas, and receive tho jama year by 
year, and should not demand a fraction more. 

And even if the rent reserved by the sanads were of such a nature as 
would be liable to enhancement, we consider that the first clause of s. Cl of 
Reg. VIII of 1793 expressly prohibits any enhancement under tho circumstances 
of this case. C26a] Oqe of the plaintiff's contentions is, that by s. 56 of tho 
Contract Act, the engagement between the plaintiff and the defendants has 
become void; but it is clear that this section cannot apply, because tho contract 
was not broken in any way by the ghatwals ; and any change in tho extent 
of their obligations under it was owing to circumstances over which they 
had no control. 

It was also argued that these ghatw’als are neither independent nor 
dependent talukdars, hut more ordinary lease-holders, lialde to have their 
rents enhanced under the Bent Law. They certainly are not independent 
talukdars, because the zamindar had a beneficial interest in tho tenure, and 
these tenures were never registered as independent taluks. Moreover, they 
are not of the class of dependent talukdars referred to in s. 16 of Bong. Act 
VIII of 1869, because they do not possess a permanent transferable interest 
in the land, but it by no means follows that their status is that of ordinary 
lease-holders. The High Court (in their decision of the 17th June 1865, in tho 
former suit) considered “that the defendants held a perpetual hereditary 
tenure at a fixed jama in money and service, and that except for misconjjiuct 
on their part they could not be evicted.” The Privy Council on appeal said. 

" that though it may be doubtful whether tho words mokurari istomrari used in 
the sanad mean permanent during tho life of tho person to whom they are 
granted, or permanent asjrogards heroditarv descent, yet their Lordships were 
of opinion that, coupling those words with tho admitted usage for a long series 
of years, the tenure^ were hereditary,” 

The defendants' are thus found to be holders of an old horuditary tenure 
which was established long before the Government took possession of the 
country ; and we are of opinion that they do come under the denomination of 
dependent talukdars as defined in Reg, VIII of 1793, and further that tliey 
are protected by the first clause of s. 51 of that Regulation, which is vSry 
comprehensive, and includes all talukdars not included in s. 5. 

It is argued that s. 51 does not protect the defendants' tenure from 
enhancement, because there has been an abatement from the defendants' jama. 
But we hold that there has been [263} no such abatement. The jama was 
that part of the rent which was to be paid in money, and in that jama there 
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representations, he took the said jewellery from the plaintiff’s shop for the 
alleged purpose of permitting the same to be inspected by his master. The 
defendant Gopaikisto deposited the sum of Rs. 2,000 as security or earnest- 
money for the payment of the said sum of Rs. 7,800 in case his master should 
approve of the said goods on inspection, and gave the plaintiff a receipt in 
writing for the jewellery, acknowledging that he had received the same on 
inspection for ten days. The defendant subsequently obtained other jewellery 
from the plaintiff in the same way to the extent of Rs. 3,820. The plaintiff 
afterwards learnt that the allegations of the defendant Gopalkisto that he was 
taking the goods for inspection, and that they were to be purchased by his 
Aaster, were wholly untrue ; and that, on the 18th day of July, he had, with¬ 
out the knowledge or assent of the plaintiff, pledged all the jewellery entrusted 
to him by the plaintiff to the defendant Cowar Kally Kissen Roy, at his resi¬ 
dence in Chitpore in the suburbs of Calcutta. The plaintiff, on discovering 
the fact of the said pledge, applied before the Deputy Magistrate of Sealdah, 
and obtained the issue of a warrant against the said Gopalkisto Paulit on a 
charge of breach of trust and criminal misappropriation of the said jewellery; 
but the case was, on the 13th of September instant, dismissed by the Sealdah 
Magistrate, on the ground that ho had no jurisdiction. The jewellery so pledged 
as aforesaid was, at the time of suit, in the Sealdah Magistrate’s Court. 

The plaintiff' submitted that the jewellery was delivered to the defendant 
in Calcutta on inspection, and the bailment [266] thereof was determined by 
the aforesaid i)lodge of goods at Chitpore, and hence part, at all events, of 
the cause of action arose in the town of Calcutta. 

The defendant Gopalkisto did not appear to the suit. 

The defendant Kally Kissen put in a written statement, in which ho 
submittod that ho was not subject to the jurisdiction of the Court, and that the 
suit ought to ‘be dismissed as against him. He stated that he had no know¬ 
ledge of the facts alleged in the plaint as to the mannor in which Gopalkisto 
became possessed of the jewellery; but he alleged that, on the 18th July, 
on the security of certain jewellery pledged to him by Gopalkisto, whom he had 
reasonable grounds for believing to be a respectable man, he made over to him 
Government securities to the amount of Rs. 6,000, on the promise of Gopalkisto 
to redeem the jewellery within two months, on payment to Kally Kissen of the 
value of the Government securities with interest at 9 per cent, per month with 
option to Gopalkisto to extend the period of the loan for another two months on 
payment of interest then due, and with power to Kally Kissen to sell the 
jewellery in tlio event of its not being redeen^ed within the stipulated time. 
He further stated that, according to the custom of trusts amongst the native 
dealers in jewellery, no bill or other document is given by the seller of jewellery 
to the purchaser as evidence of the sale, but the ownership passes by delivery 
of possession ; and that the defendant Gopalkisto had not paid the principal or 
interest of the loan or any portion thereof. He submitted that, assuming the 
allegations in the plaint wore true, the conduct of the plaintiff in his transac¬ 
tions with Gopalkisto wore extremely imprudent and unbusiness-like, and cal¬ 
culated to be injurious to innocent parties, and therefore the plaintiff was not 
entitled to any redress. 

Leave to sue had been obtained under s. 12 of the Charter. 

Mr Evans and Mr. ,7. G. Apear for the Plaintiff'. 

Mr. J. D. Bell and Mr. Hill for the Defendant Kally Kissen. 
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Mr. Evans for the contended that, ae the obtaining the jewel¬ 

lery took place in Calcutta, a part of the cause of [267] action arose within 
the jurisdiction so as to entitle the plaintiff, with the leave o/ the Court, to sue 
in Calcutta. The plaintiff’s case depends on this: tliat the goods were obtained 
from him by an offence or fraud in Calcutta, all circumstances necessary to 
establish the plaintiff’s right are parts of the cause of action, and the offence 
by which the jewellery was obtained is a circumstance necessary to establish 
his right. The question, what was Gopalkisto’s right, is one which must arise 
in this suit. If this were a suit against Kally Kissen for conversion, the ques¬ 
tion of Gopal’s title would not arise; but this is an„equity suit in which the 
plaintiff' must show his right to recover from Gopal. At the time of the pledge 
to Kally Kissen the right to possession of the jewellery was in Gopal, to whom 
a bailment had been made for a particular purpose. It may bo that Gopal’s 
breach of the contract of bailment was out of Calcutta, but surely the exis¬ 
tence of the bailment is part of the cause of action. Hero also we allege a 
joint action or conspiracy by the two defendants, in which case, if part 
of the cause of action arose in Calcutta, this Court would have jurisdiction. 

Mr. Bell for the defendant Kally Kissen.- -The cause of action against this 
defendant is the detention of the jewellery : it is a tort, Tlioro ciinnot he a 
joint action against this defendant and Gopal, a I)ai]uo of the plaintiff. There 
is no charge of want of good faith against Kally Kissen—Seo s. 178 of Contract 
Act; nor is there any evidence of malafidcs on Kally Kisson’s part. There is 
no evidence of fraud or offence in obtaining the goods. It is submitted that 
the cause of action arose out of the jurisdiction, and the suit as against Kally 
Kissen must bo dismissed. 

Mr. Evans in reply,—The latest case on the jurisdiction is that of Miilchand 
Joharimul v. Sn^anchand Shivdas (I. L.R., 1 Bom., 2.S), where the Court points 
out that the cases decided ns to the County Courts’ jurisdiction in England 
are the true guides on the construction of the Charter; see Dc Bmza v. Cohs 
(3 Mad. H. C., 384) and Cameron v. Gray (6 T. R., 303). Fraud has been 
shown, inasmuch as it is proved that Gopal [ 268 ] fraudulently alleged he 
wanted the goods for inspection when he wanted them to raise money upon. 

Maopherson, J.— In this case the facts, which T find to ho proved, are, 
that the defendant Gop'alkisto Paulit came to the plaintiff’s place of bu8ine.sB 
in Calcutta, and flhere got from him the jewellery, which is the subject of this 
suit, taking it away and giving for it a receipt in which the prices of the articles 
were mentioned, and it was stated that they w’ere taken on ten days’ inspec¬ 
tion. He said, he was taking the jewels on inspection, and would ])urchaso if 
he did not return within the ten days. But 1 do not consider it proved that 
he over said he would send them up W^Ioorshedabad or to Bahoo Poolinbohari 
Sen. 

I believe that the plaintiff allowed him to take away the jow'ellory, because 
he said he wished to take it with a view to purchase on ton days’ inspec¬ 
tion, and would buy if he did not return within that time, l)ecau8e he depo¬ 
sited two thousand rupees, and because Koylash Chunder Sircar, a cashier in 
the employment of Moharaja Jotindro Mohun Tagore, said, that he wafl a 
respectable man, and good for twelve thousand rupees. Gopalkisto Paulit, 
having thus obtained the jewellery, immediately took the articles to the defendant 
Kally Kissen Roy at his house, which is just outside the limits of the town of 
Calcutta, and there and then pledged them for 6,000 rupees. 

The present suit is brought to recover the jewellery or its value either 
from Gopalkisto Paulit or from Kally Kissen Roy. Gopalkisto not being now 
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forthcoming, the suit is in truth chiefly brought in order to establish the, 
liability of tlie defendant Rally Kissen Boy, with whom all the articles were 
pledged, with tbs exception of one oing, which in the receipt is stated to be 
worth Es. 250. 

The plaintiff's suit is based upon the 178th section of the Contract Act, 
which declares that the person in possession of goods may make a valid pledge 
of them, provided the pawnee acts in good faith, and under circumstances 
which are not such as to raise a reasonable presumption that the pawnor is 
acting improperly; but adds a proviso, the effect of which is, that no such 
[969] pledge is valid if 'the goods have been obtained from their lawful owner 
by means of an offence or fraud. 

The plaintiff’s case is, that the pledge of these 'articles to the defendant 
Rally Rissen Roy was not a valid pledge, even if ho acted in good faith, because 
Gopalkisto Paulit had obtained them from the plaintiff by means of an offence 
or fraud. 

The defendant Rally Kissen Roy’s principal defence is, that the transac¬ 
tion in whicli alone ho is concerned having taken place at his house, which 
is beyond the limits of the ordinary jurisdiction of this Court, the suit will not 
lie, this Court not having jurisdiction in the matter so far as he is concerned. 

I was at first much inclined to think that the defence was good. But, 
on farther consideration, I think that this Court has jurisdiction. Thu plain¬ 
tiff’s cause of action is really this, that although the defendant Gopalkisto 
Paulit was iti possession of those articles at the time he pledged them with 
the defendant Rally Kissen Roy, still Gopalkisto Paulit had obtained them 
from their lawful owner by moans of an offence or fraud ; and therefore the plain¬ 
tiff, as such lawful owner, is entitled to recover them or their value from the 
pawnee. There is no doubt the plaintiff’ could not prove his case against Rally 
Kissen Roy without showing the circumstances under which Gopalkisto Paulit 
got possession of the goods; and as all these circumstances occurred within 
the town of Calcutta, I think that a pirtofthe plaintiff’s cause of action 
did arise in Calcutta. The off'ence or fraud by means of which Gopalkisto 
obtained possession took place in Calcutta, and that offence or fraud is certainly 
part of the plaintiff’s cause of action. 

' On the issue as to whether the goods were obtained from the plaintiff by 
fraud, I think (my opinion on this point also being somewhat contrary to my 
first impression) that tho plaintiff made out a primd facie case when he proved 
that he was induced to give tho articles to GopalTrist.o Paulit by his represen¬ 
tation that ho took tliom merely on inspection for ten days with a view to 
purchasing,—and proved that a few hours afterwards those articles were 
pledged by Gopalkisto for 8,000 rupees. There is certainly some evidence of 
an offence, [370] to wit, tho offence of cheating,--and at any rate there is 
evidence of what would fall under tho more general term "fraud,” which is 
used in s. 178. 

*■ The case thus proved by the plaintiff is much strengthened by the evidence 
of the defendant Rally Kissen Roy. For he says distinctly that Gopalkisto 
Paulit represented to him that tfio jewels were his own, which was absolutely 
false. The acts of Gopalkisto Paulit might possibly have been capable of 
explanation. But those matters occurred twelve months ago, and no explana¬ 
tion of them has been offered up to this time. That being so, it is impossible 
to come to any other conclusion than that Gopalkisto, the pawnor of these 
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jewels, had obtained them ffom their lawful owner by moans of an offence 
or fraud. 

• • 

The plaintiff is entitled to a decree as against tlio defendant Kally Kissen 
Roy, as w'ell as against the other defendant, foi' the jewels or for their value, 
to wit, Rs. 8,000. But tlien the plaintiff admits 2,000 rupees wore deposited 
by Gopalkisto Paulit as security : and that momij must bo taken pro taiito in 
satisfaction of the Bs. 8,000. The jewels pledged with tlie defendant Kally 
Kissen Roy, and which are produced in Court and valued at Rs. 8,000, do not 
include the ring which is in the receipt signed l)y Copal as valued at Rs. 25Q. 

Therefore, the plaintiff is entitled to deduct those Rs. 250 from the 
Rs. 2,000 in deposit, unless the ring is returned to Inm. The decree against 
Kally Kissen Roy will he for the jewels |)roduco<l in Court or Jis 0,250. As 
regards Gopalkisto, the decree will bo for all the jewels (i.o., all those i)roduc€)d 
in Court, phis the missing ring) or Hs. 0,250. 

In any event the plaintiff' is entitled to costs on scale 2. 

Judiimrtit for phuniiff. 

, .\ttorney for the Plaintiff : Mr. Remfnj. 

Attorney for the Defendant Kally Kissen : Mr. (hllaiidrrs. 


NOTES. 

[Hoc the remarks and opiiuon of Pollock and Miilla in Ikcir Oontnict Act (indorsee. 17S, 
as to whether a valid pledge can be made under a ('.ontMcl winch is Mndablc cillu-r on the 
ground of coercion, undue influence, misrt'prcsontatioii or even of fraud.] 
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Enhancement of Bent — Notice. — Tien/f, Act VIII of lS(i9, s. 14-Ite.s judicata. 

A lease from generation to generation gave th(‘ boundaries of the land leased, estimated 
the area thereof, and fixed a certain rent per biga. It contained a condition that, if on moa- 
Burement the actual quantity of land should turn out to bo oitliur more or Ii'hs than thul^ti- 
inated area, the rent should be increased or doeFca.scd in proportion at thi'sanie rate per biga. 
In a suit for enhancement of rent, on the ground that the land leased onr.titincd more than 

* Appeal under s. 15 of the Iiettcrs Patent, against the decree of Mr. Justice AtKSLlE, dated 
the 29th of May 1877, in Special Appeal, No, 2C97 of 1876, from the decree of Baboo 
Kristomohun Mookerjee, the Second Suliordinatc Judge ofNuddca, dated the -'listof August 
1876, modifying the decree of Baboo Kri.stoBchary Mookerjee, thcMuin-if of Koosbtea, dated 
the 16tb of August 1875. 
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the eetimttted number of bigas, the lease being one which did not specify the period of the 
engagement,— Held, that notice of enhancement was necessary under Bong. Act VIII of 1869, 
8. 14. ♦ 

In a previous suit the present plaintiff had sued the defendant for the amount of rent 
originally fixed in the lease, and the defendant claimed in that suit to have the rent reduced 
in accordance with the terms of the lease, and a mcasuroinent was thereupon mads, which showed 
that the quantity of land held by the defendant was in excess of that named in the lease: 
that suit was decided in favour of the plaintiff for the rent claimed. Held, that the measure¬ 
ment adopted by the Court in the former suit was not, as regards the amount of the excess, 
biading upon the dofcndant,hnd that, even if it were, the fact of siicli moasiircment would be 
no Rufficient notice of enhancement to the defendant. 

The facts are sufliciently stated in the Judgment appealed from, which 
was as follows :— 

Ainslie, J. —The defendant holds certain lands for the jdaintitt' under a 
lease from generation to generation. The lease gives the boundaries of the lands. 
It estimates the area to be 47 bigas 5 cottas, and lixes the rent at Rs. ,59 odd 
annas at [272] the rate of Be. 1 annas 4 a biga. It contains a condition that if 
on measurement the actual (|uantity of land should turn out to be either more 
or less than 47 bigas o cotias, the rent will be increased or decreased in propor¬ 
tion at the same rate per biga. 

The lower Appellate Court has held that in a case of this kind no notice 
of enhancement is required. 

It appears to me that although the case does not fall strictly within the 
terms of s. 14 of Beng. Act VIJJ of 18()9, a notice would, nevertheless, he 
necessary. The tenant is entitled to know the amount of rent demanded from 
him for each year at its commencement: and until measurement has been 
made and notice of the result of it given to him, he would be entitled under 
this lease to hold on from year to year at the old rent of Bs. 09 odd annas ; 
but although it seems to me that he was entitled to a notice, 1 do not think 
that the present suit can be entirely defeated for want of notice, because it 
appears that in 1870 the plaintiff sued the defendant for rent at the rate originally 
fixed, namely, Bs. 47 annas 5. The defendant then put forward his right to 
have the rent reduced under the terms of tlie lease ; and, in consequence of this 
pleat a measurement was made by the Court for the purposes of that suit. This 
in fact was a measurement which the defendant himself caused to be made 
after notice to the plaintiff under the conditions of the lease : and therefore, by 
the terms of the lease, he must be bound by the Result of that measurement, 
and cannot claim to have a separate notice from tlM) plaintiff after he has 
himself elected to put in force that condition of the lease which reserved to 
either party a right of measurement. 

With reference to the finding of the Court in the former suit, it has been 
contended that it is not binding in the present case; but it seems to me that it 
cannot be otherwise. A question having arisen between tlie parties as to what 
W(]]ild for the future be the proper rate of rent under the condition of the lease, 
and it having been determined, according to the terms of the lease, that a certain 
quantity of land was in the occupation of the defendant, and therefore that a 
certain rent was payable by him, it appears to me that that question was neces¬ 
sarily tried and determined once for all, and that neither party is at liberty to 
[273] re-open it. The case cited by the lower Appellate Court —NoOo Doorga 
Dossee v. Foytbux Chcnudhry (I. L. E„ 1 Cal., 202 ; H. c., 24 W, R., 403) 
— appears to me to govern this case precisely. 
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Then there remains the question whether the plaintiiT in this ease is 
entitled to recover tfio excess rent for 1277 (1870,'. As regards four annas in 
respect of that year, it is perfectly clear * that he cannot rSoover it on the 
ground that when he brought his former suit for the four-anna kist of 1277 he 
was bound to sue for the whole of arrears' then due to him ; but I think 
that effect must be given to the first objection in respect of the other 12 
annas,—that is, that there was no notice of any change of tlie rent until after 
the end of the year 1277. It appears to me that the measurement which was 
made in the former suit must be taken as a measurement eff ected on the day on 
which that suit was decided in the first Court, and the measurement of the 
ameen accepted and confirmed, which was on the 6th of Bysack 1278 (18th 
April 1871). Tliorefore, as regards the excess rents claimed for 1277 with any 
interest thereon, tlie decision of the Court below must bo sot aside. In res])eot 
of the remainder of the claim, the judgment of that Court is affirmed. 

From this decision the defendant appealed. 

Baboo Kniiinn Mohun Roy for the Appellant. 

J3aboo Sfujshi Bkoosun Dull for the Respondent. 

The Judgment of the Court was delivered by 

Garth, C. J. — Wotliink that this appeal should ho decreed. The facts of 
the case are curructly stated in tfie decision of Mr. .Justice AlNSLlK ; and we 
quite agree with that learned .Judge, that before the plaintiff in this case (the 
landlord) could sue the tenant for increased rent, upon the ground that the land 
demised consisted of more than 47 bigas and 5 cottas, he was bound to give 
the defendant a })i‘uvious notice that the increased rent would he required of 
him. 

It seems to us that this notice was rendered necessary by s. 14 of Beng 
Act VJII of JHH9 ; because \vc have had the lease [374] in question read, and it 
appears to be one “ not speciiying. the i)oriod of the engagementso that, until 
he had received*such a notice as the section requires, the defendant could not 
be called upon to pay a higher rent tiian he did in the year preceding the suit. 
Mr. Justice AlNSLlK considers tliat the defendant was entitled in this case to 
some notice, though ho thinks that s. 14 does not apiily. But the learned Judge 
proceeds to saj that the defendant did In fact have sufficient notice that,the 
increased rent was payable, lieoause in the former suit, which the plaintiff 
brought against the defendant for rent in tlic >ear 1870, a measurement of the 
demised lands was made at the instance of the defendant, the result of which 
was that the land was foupd to contain an excess of 1J bigas 16 cottas beyond 
the quantity mentioned in the lease. 

Now, in order to see how far the defendant was bound by this measurement, 
and how far the fact that ho knew of its being made was a sufficient notice 
to him to enable the plaintiff to bring this suit, we must first see what 
was the nature of the former suit. It was a suit by the plaintiff' to 
recover from the defendant the rent originally fixed by the lease. The defendant 
pleaded that the actual quantity of land was less than that estimated in tfie 
lease, and consequently that he was entitled to an abatement. In order 
to ascertain the correctness of this plea, an ameen was appointed by the 
Court to measure the land ; and the land upon measurement was found to 
contain more, instead of less, than the estimated quantity; the excess being 
11 bigas 16 cottas. Upon this the plaintiff obtained a decree, not for any 
excess rent, but for the original rent for which he had brought his suit, the 
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Judge holding very properly that he could not decree him a larger rent than he 
had claimed in his plaint. But it follows from this that the judgment in that 
suit, whatever th8 evidence of the anfeen or the observations of the Judge may 
have been, was only conclusive between the parties upon the question whether 
the land demised was or was not'less than, or equal to, the estimated quantity. 
Whether it was more than the estimated quantity, was a question immaterial 
to the suit, and one which from the very nature of the issue the Judge could 
not, and did not, decide. Perhaps the best of this is, [278] that if the 
defendant had desired to call evidence at tlie trial to disprove the excess, or to 
appeal from the judgment, upon the ground that in fact the land did not 
exceed the estimated quantity, lie could not have done so; that point being 
immaterial to the purposes of the suit. 

In the case referred to l)y Mr. Justice .-\INSLIE — NoIh) Doorga Dossee v. 
Foyzhitx Choiudhry (I. L. H., 1 Cal., 202 ; s. 24 W- B., 403)—the point 
decided in the first suit was necessary to tlie due determination of the issues in 
both suits, and therefore the judgment in the one case was held to be binding 
in the other. But hero it is not so. Wo consider, therefore, that the measure¬ 
ment found by the amoen, and adopted hy the Court in the suit of 1870, was not, 
as regards the excess, binding upon tlie defendant. But even supposing it were, 
we think it clear tliat the judgment in the former case, although known to the 
defendant, would not be a sufficient notice to him by the landlord under s. 14 of 
Beng. .\ct Vlll of 1HG9. That notice is required to be in a particular form, and 
served a certain time before any suit can he lirought for the excess rent; and the 
obvious intention of tlie Logislai.uro, as it seems to us, was, that the tenant, 
before he could be sued for any higher rent tlian he had previously paid, should 
have notice, not only that such rent might be dumandable, hut that liis landlord 
intended to demand it. 

The fact of the land having boon measured and found to contain more than 
the estimated quantitv' would bo no sufficient notice, in our opinion, that the 
landlord intended to insist upon the liighor rent. 

We are of opinion, thoroforo, tliat tlio original judgment of tHe Court of First 
Instance, giving the jilaintiff a decree for the original rent and rejecting the claim 
for the excess riirit, was correct; and that all subsequeftt judgments should he 
reversed, the defendant being entitled to his costs in all the Appellate Courts, 
aniTolso of the second trial lioforo tlie Munsil in the Court of First Instance. 

Appeal allowed. 


NOTES. 

[RES JUDICATA -IMMATERIAL FACT—TEST — 

This case was followed liv O^KTH, C. J., in /in/a fjuckmunv. Litkkun ( 1878 ) 8 C.L<R>, 74. 

There the pLuiiLilT iind dofcisdaiit had uritorod into an agreement by which rent at a 
certain rate was to be paid if tlierc wore an (!X(:o.ss of area over 7,000 bigas, the estimated 
measurement. Tlic /ir.if unit was for a rofiiiid of an excess amount of rent on the allegation 
thfi't the tenant, tho |)l.inititl, had boon dispossessed of some 692 bigas in a suit against him 
by a third party. A moasuroiiiciit was made for finding whether the allegation was correct, and 
not finding whether the land oxcoodi'd 7.000 higas and if so by how much. The area was 
found to contain upwards of 9,000 bigas. The second suit was for enhanced rent on 
the basis of this finding. A fresh finding was not held to be precluded by res judicata :— Ibid. 

“There the measurement was made in tho former suit with an entlFcly different 
objeot than to ascertain whether there was any excess quantity of land beyond the 7,000 bigas. 
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It was to determine whether the oatie vftaich the then plaintiff (the prohent defendant) set up 
was correct ; and although the inoasuremout may have shown that the quantity was 
upwards of 51,000 bigas, that ivas not a nuitter ^material U) the suit, twr <me Offaitisl which 
the plaintiff in the suit could have appealed if he had wished to — Ibid. 

In Bussun hall v. Chunder Doss (18T9) « Cal., eS6, in the first suit which was for rent, 
the question was tried whether the amount claimed (which was admitted) was payable in 
respect of a larger or a smaller area. A subsequent suit for declaration that that sum was all 
that was payable in respect of all the lands hold by the tenant was hold barred. Though the 
issue tnight hare been unnecessary {JACKBOti, 3.) it was raised, it was the only question 
between them and could have been appealed from ((Iauth, 

[276] APPELLATE CIVIL. 

The 9th J a warp, 

Prksknt: 

Sir RicHAKh Garth, Kt., Chief .Justice, and Mr. Justice Birch. 

Parlmtty Nath Roy Chowdhry and others.Plaintiffs 

versus 

Mudho Paroe and others.Delondaiits. 

I 1C. L. R. 892.] 


Jalkar—Easement -Dispossession—Limitation Act IX oj Di7l, s ‘A7, 

sched. II, art. I t-i. 

A jalkar is not ,i.i) easoment within the meaning of s ilTf of Act IX of 1871. but is an 
interest in ininiovcabi<> property within the meaning of s<-hed. II, art. 1461 of that Act. Where 
the defendant had boon exercising a right of fishing m certain water adversely to the plaintiff 

* Appeal under s. 15 of the Letters. I’.itcnt, against the decree of Mr. Justice AINKLIK, 
dated the 7th of June 1877, in Special Appeal No. ‘2215) of 187fi, against the deerc'c of 
J. O’Kiiiealy, Ksq., Officiating AdditionalJiidgc of the ‘24-Pergannas, dated the 17th of June 
1876, reversing the. decree of Baboo Rain Doyal Ohose, Second Munsif of Bassirhaut, dated 
the 20th January 1876. • 

t tSee. 27 ;— .tcr/uisihon of ownershii) by possesswu .—Where the aece.ss and use of light or 
air to and for any building has been peac.<'iibly onjoved therewith, 
Acquisition of right to as an casement, and as of right wthoiit interruption, ahd for 
oascnionts. twenty years, and where any way or watercourse or the use of 

water or any other caseincnt (whether affirmative or negative) has 
been peaceably and openly enjoyed by any person claiming title thereto as an easement and 
as of right without intorrupfjion and for twenty years, the right to siu-h acec.ss and u.se of 
light or air, way, watercourse, use of water or other oasoniont, shall lx- absolute and 
indefoasi bio. 

Each of the. said periods of twenty years shall be taken to ben, period ending within two 
years next before the institution of the suit wherein the clami to which such period relates is 
oonte.sted, etc.] 

t [Art. 145, sch. II, Act IX of 1871 : 


Description of suit. 


Period of liinitatioii. 


Time from which perirj^ 
begins to run. 


For possession of immoveable Twelve years 
property or any interest 
therein not hereby otherwise 
specially provided for. 


... I When the possession of the 
, defendant or of some person 
I through whom he claims be* 
I came adverse to the plaintiff.] 
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for more than tw^olve yoara, Held, that a uuit by the plaintiff for a declaration that he was 
entitled to the exclusive ri^ht of fishing in such water was barred by limitation. 

The Jiulfjmont Eppealed from, in ^vhich the facts are fully stated, was as 
follows - 

Ainslie, J.—The plaintifi's iri this suit seek to recover the rents of a certain 
jalkar from the defendants, who in answer allege that the jalkar is the property of 
Government, and if this is not so, that they have never paid rents to, and do not 
hold from, the plaintilTs. Tfie Judge of the lower Appellate Court has found 
that, with the knowledge, hut without the permission, of the plaintiffs, the 
defendants have been fishing in this water for at least eighteen years adversely 
to plaintiffs, and that the law of limitation bars this suit. 

It has been urged in special appeal that the plaintiti's having enjoyed 
possession throitgh other tenants cannot be barred. I think, however, that 
where property is of sucli a nature that tliere may be equal enjoyment thereof 
by several poi'sons at one and the same time without necessary interference one 
with another, it is not necessary for respondent to establish the total exclusion 
of the plaintiffs in order to succeed on tlio plea of limitation. If, as in this case, 
the defendants can show that while plaintiffs may have been enjoying prohts out 
of this fishery through others, they tliemsolves have within the knowledge of the 
plaintiffs [277} lieon a[)propriating the entire produce of their own lisliing in 
the same waters without in any way acknowledging the plaintiffs’ title, they do 
in effect prove an adverse possession pro tanto. 

It was, however, further argued that possession for twenty years is 
necessary to ostalfiish a proserijition. But, as the law now stands, the case 
does not fall within the provisions of s. 27 of the Limitation .^ct, and must 
therefore be governed liy art. 1-15. The Judge correctly observes that the 
right claimed is not an easement. and although in the draft of an amended 
Law of Limitation recently puhlislied the meaning of the word ‘ easement ’ 
is intended to include such claims, it has, as the law now stands, a more 
restricted mounmg. 

As the Judge has louiid tliat the enjoyment of the fisliery has not been by 
license or consent of plaintiffs, Imt, on the contrary, aocpmpaniod witli a denial 
by plaintiffs of tlio dofendants’ right to fish, and a denial by defendants of 
plaintiffs' riglit to interfere with or tax their fisliing, and that this state of things 
has libon going on for oiglitoen years, the suit was rightly dismissed. The 
appeal is dismissed with costs. 

Baboo Chtindcr Mndliiio (Iho.sr for the Appellants. 

No one appeared for ihe Ros|>ondents. 

The Judj^ment of tlui Court was delivered by 

Garth. C. J.-We liavo folt some difficulty in coming to a conclusion upon 
this case, partly from the peculiar nature of the rights claimed by the plaintiffs, 
and partly from thoro being no provision in the Limitation Act of 1871 which 
applies to, or contemplates, a suit of this nature. 

The plaintiffs claim to be entitled to an 8-anna share of a certain jalkar, 
and they pray for a declaration as against the defendants,— first, that they are 
entitled to receive rent from tliom lor fishing in their jalkar; or, secondly, that the 
defendants have no right to fish there without paying them (the plaintiffs) rent; 
or, in other words, that the jilaintiffs are entitled to enjoy their jalkar rights 
without the defendants’ interference. 
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The Munsif very properly dismissed tlie first portion of the plaintiffs’ claim, 
upon the ground that the defencfants wore not, t278j and had never claimed 
to be, the plaintiffs’ tenants. But he •decreed their claim in the other 
alternative, declaring in substance that the plaintiffs had a right to the share 
which they clai?iied in the jalkar, and that tlu) defendants could not fish there 
without the plaintiffs’ permission. He holds tliat tlio right of fishing claimed 
by the defendants in the jalkar was at most an easoincut ; thal the defendants, 
therefore, could not becojne entitled to it by prescription, till they had enjoyed 
it as of right for twenty years (see Limitation Act of 1871, s. 27), and that 
their use and enjoyment of it had not been proved /or uiorc than eighteen 
years. 

The Additional Judge, on appeal, reversed this decision of tlic Munsif. He 
held that neither the right of fishing claimed b> the defondanis, nor the jalkar 
rights claimed by the plaintiffs, were " oasoniont.” He appavcntlv considered 
that the enjoyment of the right of fishing b> the defendants was an interference 
by them with the exclusive right claimed by the jdaintiiTs, and ultimately 
decided that as the plaintiffs had not brought their .suit to estMl)lish such 
exclusive right within twelve years of the defendants’ first interference, their 
suit was barred by limitation, and ought to ho dismissed. 

The learned Judge of this Court has approved tlio finding of the lower Court, 
and substantially upon the same grounds. 

It has now been urged before us on appeal from his decision : I si, that the 
jalkar which the plaintiffs claim is notin its nature" immoveable projicrty, or 
an interest in such property,” within tlie meaning of the Limitation Act, and 
that consequently art. 145 of the 2nd schedule to the Act does not apply ; :iru2, 
that a jalkar is an easement, to which the defendants could only liecotne entitled 
by twenty years’use (s. 27 of the Limitation Act) : and -ird, that the acts of the 
defendants when fishing in the jalkar wore only a series of trespasses or infringe¬ 
ments of the plaintiffs’ right, each of wliich was a successive cause of suit ; 
and that therefore the plaintiffs ai;e not barred by limitation. 

We think, however, that the lower Appellate Courts are riglit in the view 
which they have taken. Whatever may he the [2793 law under the present 
Limitation Act, a jalkar is clearly not an easement within the moaning of 
8. 27 of the Act of 1871. An easement is defined by Mr. dale in his Law of 
Easements (p. 5) to be “ a privilege without profit ” which the owner of,one 
tenement may enjoy (as a right of way or of light ovei the land of another) ; 
but ‘‘ conferring no right to a participation in the pj’ofits arising from it.” 

Now a jalkar, on the.other hand, is the right to take the profits of a 
river, lake, or other water on a particular estate or tract of country ; and 
although, as was decided by Justices Jackson and McDonkpl in the case of 
Radha Mohun Mundul v. Neel Madhub Mundul (24 W. R., 200), the right to a 
jalkar may not involve any actual property in the soil over which the water 
flows, it is still, we think, an interest in immoveable property within the 
meaning of art. 145 of the Limitation Act. 

We also agree with the lower Appellate Courks that the acts of the defen¬ 
dants in taking fish from this jalkar for so many years cannot jjrofjeriy be 
considered as successive acts of trespass. They appear to have been exercised 
continuously under a claim of right, and in the only way in which that right 
could be effectually asserted. Assuming that the plaintiff s’ possession of the 
jalkar consisted of the participation of the profits derivable from it, the enjoy¬ 
ment by the defendants of a partial participation of those profits for a long 


865 



I.L.R. 8 Cal. 279 parbctty nath &c. v. mudho paroe &c. fl878] 

course of years must be considered (as Mr. Justice AlNSLiE describes it) as a 
dispossession by the defendants of the plaintiffs’ right pro tanto during that 
period. The plaintiffs ought, therefore, to have brought their suit within twelve 
years from the commencement of such dispossession. 

The appeal is dismissed withbut costs, no one appearing for Respondents. 

Appeal dismissed. 


MOTES. 

(J. THE RULE IN THIS CASE AFFECTED BY SUBSEQUENT LEOISLATION — 

The Indian Ijimitatioii Act, 1877, iiitrodnccd a definition of easmient which would 
include the right of Jnlkar . and this definition is retained in the Indian Limitation Act, 1908, 
sec- ‘2 (5);— 

‘ Easement’ includes a right, not arising from contract, by which one person is entitled 
to remove and appropriate ffir his own profit any part of the soil belonging to 
another or anything growing in, or attached to, or subsisting upon, the land of 
another. 

Accordingly, the right of jalkar would come within sec. -20 of the Limitation Act, 1908, 
and twenty years will be the prescriptive period : —(1880) S Cal., 945 : 0 C L., R., '2C9 ; (186‘2) 
9 Cal., fi98. 

II. WHERE THE INDIAN EASEMENTS ACT V OF 1882 APPLIES— 

Sec. 8 (read with sec. 8 of the (ieneral Clauses Act, 1897) repealing the above definition 
for the territories within which this Act extends, it is possible that the rule in this case 
might be followed in those territories. 

III. WHAT CONSTITUTES DISPOSSESSION- 

The more fact of trespass and misappropriation of fish from certain bhills in a xamindan 
by all the inhabitants of the villages did not amount to it ;— 

"In 3 Cnl.. ‘27(>, some ascertained persons were proved to have been in adverse possession for 
inor(> than 12 years of an interest in an immoveable property', in the present case, it has been 
already shown that no defined and ascertained persons have been in continuous possession 
of the fishery right in those bhills”:— (1882) 9 Cal., 698. 
lY. RIOHT OF JALKAR AN INTEREST IN IMMOVEABLE PROPERTY— 

Not immoveable property within the Specific Belief Act (I of 1877), sec. 9 ;—(189‘2) 19 
Cal.^544 P. B. See 0H99) ‘23 Bom., 073 : also (1887) 1‘2 Bom., '2‘21; (1894) 13 Mad., 64 ; 14 
C. L. J., 672.1 
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[280]^ PRIVY COUNCIL. 


The. 6th, 7th, and Hth February and lOlh March, *1877. 

Present;, 

Lord Blackburn, Sir J, W. Colvilb, Sir B. rKAf'ocK, Sir M. E. Smith 

AND Sir R. P. Collier. 


Irvine.Defendant 

* 

veram 

The Union Bank of Australia.Plaintills. 

[ - 4 I. A. 86 L. R. 2 A. C. 886 ^46 L. J P. C. 87 ^=87 L. T. i76 28 (Eng.,) W. R. 682.] 

[On Appeal from the Court of the Recorder of Riingoon.] 

lintifiratiov—Company —Acts done by Directors in excess of authority. 

Thfl ratificiition by .a Company of pirticiilar acts done bv its Dii-cctorK in excess of the 
authority given them by the articles of the Company, does not extend the powers of the 
Directors so as to give validity to acts of a similar character don<‘ '-iibsec|iientl\. 

t7Viis hend-mte qives no idea at all of the fwint decided in the case. See our notes at the 
end of this case for the propositions laid doum /«.*»•«>,] 

This was a suit brought by the Union Bank of Austriliu, in the Court of 
the Recorder of Rangoon, to recover money advanced by the Bank to the 
Oriental Rice Company, and to enforce an equitable mortgage on certain 
premises situated in Rangoon as a security for the advance, against the said 
Company and against the defendant William Irvine, wlio had purcliased the 
Company’s rights and interest in the mortgaged property at a sale in execution 
of a decree obtained against the Company by other creditors. 

By one of the articles of association of tlio Oriental Rico Conqiany, wliich 
was formed at Melbourne under an Act of tlio Legislature of Victoria, corres¬ 
ponding in its provisions with the English Companies’ .’\ct, lHG2,tliej)oworsof 
the Directors to borrow money on the credit of the Company, and to mortgage 
its property, were limited to a sum not exceeding in t)ie aggregate as an existing 
debt at the same time one-half of the actually paid up cajiital of the Company. 
By another article these powers might be extended by a vote of ono-half the 
shareholders given at a general meeting : and no limit or restriction was fixed by 
any of the articles upon j:he power of the Company to borrow or mortgage. 

The facts of the case are set forth in their Lordships’ judgment. 

The main question raised for determination was as to the amount for which 
the plaintiff held a valid charge on the property mortgaged. 

[281] The Recorder of Rangoon, in a judgment dated the 8tli October 
1875, held, liliat the Directors of the Rice Company had exceeded their powers 
in charging the Company’s property with a debt greater than one-half of J;he 
Company’s actually paid-up capital. But he was of opinion that the acta of 
the Directors in borrowing in excess of their powers had been ratified by the 
shareholders. He, accordingly, gave a decree against the Rico Company foi; 
the Amount of the debt, and ordered that, in the event of tfie Company failing 
to pay, the mortgaged premises should he sold, and the proceeds applied in 
satisfaction of the plaintiffs’ claim. 


1 CAL.—108 
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The Oriental Bice Company did not appear or answer in the suit. The 
present appeal to Her Majesty in Council was brought by the defendant Irvine, 
who sought to have the decree of tlie Becorder varied by a declaration that the 
charge on the Company's property in favour of the Bank was valid only to the 
amount of one-half of the actually paid-up capital of the Company. 

Mr. Cmne, Q. C., and Mr. E. Macnaghten, for the Appellant, submitted that 
there was no evidence of the shareholders of the Bice Company having ratified 
the acts of their Directors in borrowing and in charging the property of the 
Company in excess of the limit prescribed by the Company’s articles. The 
directors could only pledge the property of the Company to the extent of one- 
half of its i)aid-up capital. The mortgage was valid only to that extent. The 
following cases and authorities were cited : Lindley on Partnership (last edn.), 
pp. 780, 782 : Hutton v. The Scarborough Hotel Company (2 Drew and Srn., 521 : 
and 4 De G. S. & J., 672); The Electric Telegraph Company of Ireland, Troup'& 
cane (29 Beav., 368), and//ortre’.s cane {30Beav., 225) ; He Cooley Hall Colliery 
Company {21 L. T. (N. S.), 690; \V. N., 1869, p. 256]. 

Mr. Benjamin, Q. C., and Mr. IP. Murray for the Bespondents.—The 
limitation of the powers of the Directors to borrow on the credit of tlie 
Company was not a limitation on the general powers of the Company itself. It 
merely restricted the agency [282] of the Directors. Acts done by the Directors 
in excess of that limitation might, under the articles of association, he validated 
by the sanction of the shareholders. Whether the Directors had exceeded their 
authority was a matter between tiiem and the shareholders, and did not affect 
third parties. The Bank had notice that the Directors of the Company had 
power to borrow and to mortgage under certain conditions. It was not 
necessary for it to enquire further; it might aussme that these conditions had 
l)een observed. They referred to The Phosphate of Lime Company v. Green 
(L. B., 7 C. P., 43), Royal British Bank v. Tarquand (5 K. k B., 248; 6 E. k 
B., 827), Story on Agency, § 250. 

Mr. Macnaghten replied. 

Their Lordshi])s took time to consider their Judgment, which was 
delivered by 

Sip B. Peacock. —This is an appeal from a decree of the Becorder of 
Bangoon in a suit in which the respondents, suing in the name of their Inspector, 
were plaintiffs, and the appellant was one of the defendants. 

The suit was brought to recover the sum of 15,296/. 17.s. Gd., for money 
advanced by the Bank to the Oriental Bice Company^ Limited, and to enforce 
an equitable mortgage as a security lor the advances. 

The plaintiffs prayed, amongst other things, that it might l>e declared that, 
hy virtue of the deposit by tiie Company of certain title-deeds and the agree¬ 
ments accompanying the '^anxe, they were entitled to an equitable lien or 
mortgage upon certain messuages and premises situate in the town of Rangoon 
for securing the repayment of the said sum of 15,2961. 17.s, 6^1., jind that upon 
non-payment of that amount the defendants might be foreclosed from their 
equity of redemption in the said premises, or that the said premises might be 
sold, and the proceeds applied in payment of the said sum or such other sum as 
•the Coiirt might find to be due to the plaintiffs, urith interest and costs. 

The Company were made co-defendants in the suit, but they did not 
appear or defend. 
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C28S3 The defendant (appellant) claimed the prop>erty under a purchase at 
a sale in execution of a decree against the Company, by which he acQuired the 
right, title, and interest of the Oompanv„and nothing mor<i That purchase 
was made on the 31st May 1872. 

The principal question to be decided is, what is the sum for which the 
Union Bank is entitled to a charge upon the property. On the part of the 
Bank it was contended that they are entitled to a cliarge for the full amount 
claimed ; and on the part of the defendant (appellant), that the charge is 
limited to the amount of one-half of the actually paid-up capital of the 
Company, which paid-up capital the appellant in his written statement alleged 
was never more than 17,1001. 

There was some discussion at the hearing as to what really was tlie actual 
amount of the i)aid-up capital. Their Lordships; then expressed their opinion 
upon the point, and stopped the learned counsel for the rospondoJit. They 
were of opinion that it should be taken at 17,1001., the amount fomid by 
the learned Recorder. , 

The Company was originally formed in the Colony of Victoria l)y articles 
of associatiot), dated the 25th of April 1861, and on the IHth of August lH(vl 
it was duly registered as a Company limited by guarantee under an Act of the 
Ijegislaturo of Victoria, which followed and adopted the jn'ovisions of the 
Coinjtanios’ .^ct, 1862. By that registration the Company, by virtue of tho 
section of tho Colonial .\ct, corresponding with s. 196 of the Companies’ Act 
of 1862 l)ecame subject to all the provisions, so far as they are a))plicable to 
tho present case, of tho Colonial Companies’ Act, in tho same manner in all 
respects as if it had been formed under that Act. 

The articles of association contained no restriction or limitation on the 
Company .s power of borrowing. As regards the Directors, however, their 
authority to borrow was limited : for it was expressly stipulated by article 50 
of the association, which were registered under the Companies’ Act, and of 
which the Bank was bound to take notice, “ that, subject and without j)re]udice 
to the power therein given to the meetings of shareholders, and the conditions 
and restrictions therein contained [!84] the Directors for the time being 
should have, amongst others, the following powers,—that is to say, the ])Ower 
of borrowing and taking up, on the credit of the said Company, or of its 
property, any sum or sums of money from time to time, but so, nevertlijpleBs, 
that the total amount to he so taken up should not exceed in the aggregate, as 
an '.xtHiinn debt at the. same time, one-half of the then actually imid-up capital of 
the said Company, and that for the purpose of securing any sum or sums which 
migltt he so borrowed by tlie Directors, they should be at liberty to mortgage, 
with or without power of sale, and otherwise to charge and incumber, all or any 
part of the property, estate, and effects, real and personal, of the said Company, 
and to accept, make, or indorse, any hill of exchange or promissory note on 
behalf of the said Company, or to overdraw' tho account of the said Company 
at their bankers, or to execute and give any bond, covenant, or other obligation 
binding the said Companj, and tho affairs and conoerns of the said Company, 
both in India and Victoria and elsewhere, and that tlio entire and .solo 
management, conduct, and regulation of the business and affairs of the said 
Company, both in India and Victoria and elsewliere, according to the provisions 
and subject to the restrictions of the said articles of association, should be con? 
flded to, and be under the direction of, the said Directors for the time being, 
who should have and might exercise all the pow’ers which might be exercis^ 
by the whole of the shareholders.” 
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It was, therefore, clearly beyond the authority of the Directors to borrow 
or take up, upon the credit of the Company as an existing debt at the same 
time, an amount or amounts exoeedipg one-half of the actually paid-up capital 
of the Company/ There is no doubt that the autiiority of the Directors, limited 
as it was by the articles of association, was capable of being extended under 
the provisions of article 31. But by that article one-half of the votes of all 
. the shareholders given at a general meeting called for the purpose was 
necessary. 

The article is in the following words :—“ One-half of the votes of all the 
sf^arebolders given at a general meeting called for the purpose shall be compe¬ 
tent and necessary to make, to enlarge, extend, rescind, alter, or repeal, wholly 
or in part, all or any of the provisions or powers herein contained, or 

to remove any Director or trustee, or to increase or diminish the number of 
Directors; hut upon all other questions or business to be transacted at any 
meetings (except as herein specially mentioned) a majority of the votes of the 
shareholders present in person or by proxy and not declining to vote shall 
decide.” * 

It was not contended that the authority of the Directors either to borrow 
or to mortgage was ever extended at a general meeting of the shareholders 
called for the purpose, but it was contended by the learned Counsel for the 
respondents, that the limitation of the jKJwer of borrowing and of mortgaging, 
contained in article oO, was merely a limitation of the authority*of the Directors 
conferred by the same article; tliat it was not part of the constitution of the 
Company, which, if the Company had been originally formed under the Com¬ 
panies ’ Act of iH62, must have been contained in the memorandum ; and, 
consequently, that it was not a limitation of the general powers of the Company, 
or of the wliole body of shareholders ; and that the acts of the Directors in 
excess of their authority might be ratified by the Company and rendered 
binding. 

Their Lordships arc of opinion that the above contention is correct, and 
they will proceed to consider whether the acts of the Directors in borrowing 
in excess of their autiiority were ever duly ratified by the Company. 

• 

The learned Recorder considered that there was sufficient evidence to 
show that the shareholders acquiesced in and approved of the acts of the 
Diredtors in borrowing and mortgaging, and he relied upon what took place at 
the half-yearly meetings hold in 1868 and 1869. 

A ratificatior. is in law treated as equivalent to a previous authority, and 
it follows that, as a general rule, a person, or body of persons, not competent 
to authorize an act, cannot give it validity by ratifying it.'* 

By the 21st of the articles it is provided that an ordinary half-yearly 
meeting shall be held during the months of October and April in each year. 
By the 22nd, that an extraordinary general meeting may be called at any time 
for a special object. By the 25th, that a notice shall be sent to ea^sh share¬ 
holder [2863 stating the day and place of the meeting, and “ also the business 

• [This passage should bo road with what follows at 286. In Grant v. United Kingdom 
Switchback Bailway Conipany (1888) 40 Ch. D. iSS C. A. Lord Justice COTTON observed 
“ Two passages in Irvine v. Union Bank of Justralxa wore referred to. Being in the uamA 
judgment, they must be taken together, and they appear to me to express what I have said 
—that power to do future acts cannot be given to Directors without altering the articles, but 
that a ratification of an unauthorized act of the Directors only requires the sanction of an 
ordinary resolution of a general meeting, if the act was within the powers of the Company.”3 
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proposed to bo transacted therea^” By the 26th, that at every general half- 
yearly meeting the accounts ana a statement of the Company’s affairs, &c., 
shall be laid before the shareholders, and such meeting “ may examine, allow, 
and confirm, or reject the accounts and report of the Directors dr auditors, so as 
to bind all the members for the time being of the Company, and all persons 
claiming under them.” The notice that a half-yearly meeting was to be held 
would sufficiently indicate that it was for the purposes mentioned in article 26, 
but would not indicate that it was for any other purpose. 

The report of the Directors referred to in article 26 seems to their Lord- 
ships the same thing as the statement of the Coinptmy's affairs previously 
mentioned in the same article. There is nothing in the articles requiring the 
Directors to circulate the reports among the shareholders before the meetings. 
There is no evidence in the case that the reports were in fjmt circulated before 
the half-yearly meetings, and the form of the re])orts hearing dates on the days 
of the half-yearly meetings looks as if they were produced for the first time 
when laid before those meetings. 

Their Lordships think that ft would be competent for a majority of the 
shareholders present (though not a majority of the shareliolders of the Com¬ 
pany), at an extraordinary meeting convened for that object, and of which 
object due notice had been given, to ratify an act previously done by the 
Directors in excess of their authority; and they are not prepared to say that, 
if a report had been circulated before a half-yearly meeting distinctly giving 
notice that the Directors had done an act in excess of their authority, and that 
the meeting would he asked by confirming the report, to ratify the act, this 
might not be sufficient notice to bring the ratiheation within the competency 
of the majority of the shareholders present at the half-yearly meeting." 

But if the object was to give the Directors in future an extended authority 
beyond what is given by article 50, their Lordships think that it would bo an 
alteration of the provisions contained in the articles which, under clause 31, 
that could um only bo made by a vote of one-half of all the shareholders 
of the Company. 

There is a wide distinction between ratifying a particular act which has 
lieen done in excess of authority and conferring a general power to do similar 

•[Sou per SWINKKN KADY, J., in lioscJwck Proprtctari/ Company, Lvtmted v. Fulcc, (IDOG), 
1 Ch. U8 

• 

“ The argunioiit that Bigby had not sorvod two complutu years was based on the uontontion 
that his election or appointment by Puke on February ‘1, lyo.'J, had not been duly ratified or 
tionfirniod by the Company in general meeting on August 10, 190J, because suflicient notice 
had not boon given that the inattcr'Would bo dealt with at that meeting. The report of the 
Directors is dated July 81, and was scut out with the notice convening the ordinary 

general meeting for August 10, 1903. The report contains ihis pariigraph : 'Directors—You 
will be asked to ratify the election of Mr. C. D. Bigby as a Director , also to elect a new 
Director,’ and the notice convening the niuetiiig states that the meeting will bo held for the 
purpose of receiving the Directors’ report, and accounts, to June ^K), 1908, and the election of 
Directors and auditors. In my opinion this was suiiicicnt notice to the shareholders of the 
intention to bring before the meeting tlie ratification of Mr. Rigby's election. Bccirt'tnev. 
Union hank of Australia, whore Sir BARNEH I’EACOCK said that their Lordships are not pre¬ 
pared to say that if a report had been circulated before a half-yearly meeting distinctly giving 
notice that the Directors had done an act in excess of their authority, and that the mceiffhg 
would be asked by confirming the report to ratify the act, this might not be suflicient 
notice to bring the ratification within the cuinpotoncy of the majority of the shareholders 
present at the half-yearly meeting.” 

In my opinion this report and notice given amounted to sulliciont notice of the business 
which was intended to be brought forward at the meeting, namely, to ratify the election of 
Mr. Bigby .1 
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acts in future. This distinction must be borne in mind in considering* whether 
the ratifications at the half-yearly meetings of particular acts done previously to 
those meetings gave validity to acts, of a similar character done subsequently. 
For instance, ifc is important in considering whether the ratification at the 
half-yearly meeting held on the .‘JOth April 1868, of the act of the Directors in 
borrowing 13,000/.. when lO.OOO/. previously borrowed remained unpaid, if 
made out, so far extended the p>wors of the Directors as to authorize them to 
take up, as an existing debt at the same time, a further sum of 23,000/. when 
the sums of 13,000/. and 10,000/. should liavo l)een paid off, notwitlistanding the 
provisions of article 31, which rendororl tlie votes of one-half of all the 
aharoholders to ho gi\h3n at a general meeting necessary to enlarge or extend 
any of the powers contained in the articles. 

Their Lordships are of opinion th it th j r itifioation at a h.ilf-yoarly meeting 
of a particular act in excess of autli iritv would not oxt'uid the authority of 
the Directors so as to auth)i’izi tho n t) lo sonilar acts in future. 

Their Ejordshijjs have now to apply tho above priuoiples to the facts 
of the case. 

Tho moneys claimed in the present suit were advanced in February 1871, 
10,000/. under tbo letter of credit No. 130, and o.OOO/. un<lor the letter of 
credit No. 130. Tbo balance remaining duo of all sums previously advanced 
'by tho Bank bad been reduced at the end of 1870 to HI. Hs‘. 9f/' The last general 
half-yearly meeting of tlio Company was held on the I3bb October 1869. At 
that mooting the Directors submitted their report for tho period ending the 
30th June 1869, and that report was adopted, .\coording to the evidence the 
letter of credit No. Ifi3 was issued on tho 9th September 1869. The fact of 
the Directors having obtained that letter of credit could not and did not appear 
in the report of tlie Dii octors for the period ending .lune 1869, and tho act of 
obtaining that letter of credit or of borrowing t28S] money thereon does not 
appear to have been over reported or made known to the shareholders, or 
ratified by them. Tlie claim, therefore, as to that 5,000/. must he rejected, 
unless the ratification of the act of tho Directors in obtaining previous letters 
of cre<lit for 10,000/. and 5,000/. Nos. 130 and 141, as stated in tho report of 
29th October 1868, wliioh was ratified at the half-yoai4y meeting held on that 
date, authorized tho Directors to obtain the letter of credit No. 153 after the 
letter of credit No. 141 of the 11th September 1868, for 5,000/., referred to in 
thaf report, had been paid off. 

Their Lordships are of opinion that tho ratification of tho report of 29th 
October 1868 did not authorize the Directors to obtain the letter of credit 
No. 153, or to borrow tho 5,000/. now claimed as having been advanced thereon 
on the llth February 1871. The sum of 5,000/. advanced on the 17th Feb¬ 
ruary 1871, on letter of credit No. 163, must, therefore, be disallowed. 

The only item remaining to be considered is the 10,000/. advanced on the 
llth February 1871, on the letter of credit No. 130. That letter of credit, 
according to the evidence, was obtained on the 23rd December 1867. It 
authorized the Chartered Bank of India, Australia, and China, in Rangoon, they 
then being the agents there of the Union Bank, to honour the Rice Company’s 
drafts through their manager, Mi. Jamieson, on the Union Bank of Australia in 
London, to the extent of 10,000/., at any ti7ne until the IjOth March 

The obtaining of that letter of credit was mentioned in the report of the 
Directors, presented at the meeting of the 29th October 1868. 
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The following is the statement contained in the report: —In addition to 
the Bank credit for lO.OOOZ., with which Mr. Jamieson had been hitherto 
furnished to enable him to conduct the financial wants at E^ngoon, another 
credit for 5,000/. lias been forwarded, which Mr. Jamieson advises will be of 
great assistance in his operations.” That report was read and adopted at the 
said meeting. 

It did not necessarily follow, because a letter of credit for 10,000/. was 
obtfiiined, that the Directors would act upon it, in [289] violation of article 50 
by taking up upon it an amount exceeding in the aggregate as an existing del)t 
at the same time more than one-half of the paid-up caintiil of the Company. The 
Directors did not exceed the authority conferred upon them by tlie articles ot 
association by obtaining the letter of credit; the excess of authority was in 
taking up upon it a sum in excess of the amount which they wore authorized 
to borrow. 

Under the letter of credit a sum of 5,000/. might have been taken up and 
paid off, and then another sum of 5,000/. taken up undo)- it, without an excess 
of authority. 

At tlio time of the adoption of the report, on the 29tli of October 186B, 
the letter of credit tlien existing was to expire on the 29th Marcli 1809. It 
was not mentioned in the report that the credit obtained was to expire on that 
day. but every shareholder must l)jive known that letters of o-edit, in pi-actice, 
are for a limited time. It is not at all unusual, but it is not a matter of course, 
to extend the time if the original credit has not been acted upon. 

Even if the adoption of the report mentioning tlie credit for 10,000/. 
authorized the borrowing at one time of the whole amount (which their Lord- 
sliips are disposed to think it did not), it by no means follows that it 
autliorized the renewal of the letter of credit and the acting u})on it after the 
time originally limited had expired. 

Tliere was nothing in the report to lead to the suppositioti that the 
Directors had any intention to renew the letter of o'edit or to borrow money 
upon it after the 29th March 1809. The .shareholdei-s pi-esent at the half- 
yearly meeting might have had very good reasons forconsidering tl)at it was ex¬ 
pedient to obtain a lottei»of credit for 10,U00/., or even to borrow upon it 10,000/. 
at one time during the currency of the letter of credit, witliout considering 
whether it would be i)rudeut or advisable to hon-ow 10,000/ iit one tiinp on 
the 11th February 1871, more than two years after the date of the rneetitig of 
October 18Q8, and when tlie Company might possibly consist of an entirely 
different body of shareholders,. 

But however this may be, their Lordshiiis are of opinion that tliere was 
no evidence to show that any sufficient notice of the [290j substance or effect 
of tlie reports, which were intended to be presented at the half-yearly meetings 
above referred to, was given to the shareholders of tlie (Jouipany in pursuance 
of the 25th clause of the articles of association so as to lesid the absent share¬ 
holders to know, or oven to imagine, that the Directors intended to report that 
they bad exceeded their authority, or that, by the adoption of tlie report of the 
Directors, to be laid before the meeting, an act of the Directors, in exceed of 
their authority, could be rendered binding upon the whole body of sliareholdurs. 

Their Lordships being of opinion that the act of borrowing in excess of 
authority was never ratified, it is not necessary to consider whether, if it had 
been duly ratified, the property of the Company would have become charged 
as a security for the repayment of the amount. 
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The case of The Boyal British Bank v. Turquand (5 E. & B., 248) and 
the same case in error (6 E. & B., 327), were cited in the course of argument 
to show that the excess of authority was a matter only between the share¬ 
holders and the Directors, and that it does not affect the rights of the Bank. 
In that case it was said by G. J.. Jebvis : “ We may now take it for granted 
that the dealings with these Companies are not like dealings with other partner¬ 
ships, and that parties dealing with them are bound to read the Statute and 
the deed of settlement; but they are not bound to do more. The party here ” 
(that is in Turguand's case) “ on reading tlie deed of settlement would find 
not a prohibition from ^borrowing, but a i)errnission to do so on certain condi¬ 
tions.” In the present case, if the Bank had referred to clause 50 of the 
articles of association they would liave found that the Directors were expressly 
prohibited fi'om borrowing, beyond a certain amount. 

The case of The lioyal British Bank v. Turquand (5 E. k B., 248) was 
decided with reference to a Company registered under 7 and 8 Viet., c. 110, 
and Chief Justice JeEVIS remarked that the lender, finding that the authority 
might have been made complete by a resolution, would have had a right to 
infer the fact of a resolution authorizing that which on the face of the docu- 
[291] ment appeared to be legitimately done. In the present case, however, 
the Bank would have found that, by the articles of association, the Directors 
were expressly restricted from borrowing beyond a certain amount, and they 
must have known that if the general powers vested in the Directors by article 
60 had been extended or enlarged by a resolution of a general meeting of the 
shareholders under the provisions of s. 31, a copy of that resolution ought, in 
regular course, to have been forwarded to the Begistrar of Joint Stock Com¬ 
panies, in pursuance of s. 53 of the Companies’ Act, and would have been 
found amongst his records." 

Their Lordships are of opinion that tlie learned Recorder was correct in 
holding that this case is different from that of The Royal British Bank v. 
Turquand (5 E. &. B., 248). 

It is unnecessary to consider what would have been the rights of the Bank 
if the amount which they advanced had not been more than one-half of the 
actual paid-up capital, but had been advanced at a time when an unpaid debt 
on account of moneys previously borrowed from other i)er8ons, together with 
the money lent by the Bank, would have exceeded the amount which the 
Directors were authorized to borrow. In the present case, the 10,000f. and 
5,000f. were both lent by the Bank itself. 

It was argued that the advances made by. the Bank under the letter of 
credit did not amount to a lending bf the Bank or a borrowing by the 
Directors. There is nothing in that objection. If, however, it was not a 

* [See ‘per STIBTilNG, J., In London and Nevi York Investment Corporation, (1895) 
2 Ch. 860 at 871 

*' It in said that they must be taken to have had notice that a special resolution sanc¬ 
tioning the is.sueof the preference shares had not been passed, because if it had been passed 
a copy of such resolution ought, in accordance with s. 53 of the Companies Act, 1862, to have 
been found in the office of the Registrar of Joint Stock Companies. Such a view of the legal 
portion appears to be sanctioned by what is laid down in Irvine v. Union Bank of Australia 
• • • Notwithstanding these circumstances, 1 am not persuaded that the rights 

of the preference shareholders were affected thereby. Such notice as they had of the absence 
of a special resolution was constructive only ; and if, in point of fact, the preference share¬ 
holders were ignorant of the omission, and such ignorance is attributable as it seems to be in 
the present case to ^e frame of the prospectus issued by the Company, I do not think that 
mere constructive notice would prejudice their rights against the Company whatever might be 
the effect of such notice as against third parties.’’] 
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borrowing, the Directors bad no power to pledge the property sought to be 
affected by the equitable mortgage as a security for the repayment of it. It 
was only for securing moneys borrowed that the Directors wiere authorized to 
mortgage or charge the property of the Company. 

For the above reasons their Lordships 'are of opinion that the plaintiffs 
are not entitled as itgainst the defendant to a charge on the property beyond 
the amount of one-half of 17,100/, the paid-up capital of the Company. 

Tlie amount, therefore, allowed to the plaiiitills by the decree of the lower 
Court must be reduced, and their Lordships will huujhly advise Her Majesty 
that the decree be reversed, and [292} that it be declared that the plaintiffs hitd 
a valid equitable mortgage on the property mentioned in the plaint for the 
principal sum of 8,550/. only. 

It was objected at the hearing on the part of the appellant that the decree 
ought to have l)een for a foreclosure, and not for a sale, hut at tlio close of the 
case their Lordships were informed that the property had l)een soW under the 
decree, and that the money had been deposited in Court; and that the apj>el- 
lant does not object to the sale. 

Their Lordships will, therefore, further advise Her Majesty that it ho 
ordore<l that the costs of the suit in the lower Court, both of the plaintiffs and 
of the defendant respectively, as taxed by the lower Court, be paid to the said 
parties respectively out of the proceeds of the sale of the property which are 
now in Court, and that out of the balance of such proceeds there be paid to the 
plaintiff’s a sum of rupees equivalent, at the rate of exchange current between 
Rangoon and England at the time of the tiling of the suit, to the principal sura of 
8,550/., with interest thereon at the rate of 8 per cent., from the 5th of October 
187i!, to the date of tlie sale of the property, together with a ])roportionato })art 
of the acouraulations, if any, of the proceeds of the sale, and that the residue 
of the said proceeds and ol the accumulations thereon, if any, bo paid to the 
defendant, appellant. 

The respondents must pay the costs of tliis appeal. 

Decree varied. 

Agents for the .\ppollant: Messrs. Lair/nrd and Wnterhouse. 

Agents for the Respondents; Messrs. Murray, Hutchins <t Co. 


NOTES. 

. ‘[COMrANY LAW. 

A. - THE HEADNOTE. 

As the hcadnoto to this ease is cxtromclv defective, wc give below the proposition.s ol 
law laid down in this case :— 

I. IMPLIED POWERS OF BORROWING- 

The power of borrowing may arise by impliu.itioii :—d Cal. ‘280 at —■JS.j. 

II ACTS ULTRA VIRES OF DIRECTORS AND INTRA VIRES OF COMPANY- * 

1. Where the Articles of a certain incorporated Company required authorisation by 
special resolution for the Directors to borrow in excess of the powers conferred on them, held 
that such borrowing without a special resolution was ultra vires of the Directore, and 
invalid. 

a. Where such act in excess of authority is intta vires of the said Couipanj, it may render 
the same valid by ratification of its meeting :—3 Cal., 280 at 285 and 28C. 


1 OAL.—109 
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III. RATIFICATION OF A PARTICULAR ACT AND ALTERATION OF POWERS - 

1. A ratification of a particular act does not authorise doing similar acts in future. There 
is a wide distinctidn between ratifying a particular act which has been done in excess of 
authority and conferring a general power to do similar acts in future :—3 Cal., 280 at 287. 

2. To give powers for similar acts in future would bo altering the articles and this could 
bo done only at meetings convened ae prescribed :—3 Cal., 280 at 286. 

IV. WHAT MAY BE RATIFIED—BY WHOM- 

A ratification is in law treated as equivalent to previous authority and it follows that 
as^a general rule, a person or body of persons not compotout to authorise an act cannot give 
it validity by ratifying it:—3 Cal., 280 at 285. 

V. CONSTRUCTIVE NOTICE OF CONDITIONS ATTACHED TO POWERS— 

Constructive notice of acts and omissions in respect of conditions attached to powers is 
presumed as well whore the powers are dependent on resolutions that require to be filed with 
the Registrar of Joint Stock Conipanius under the Companies' Act as where such conditions 
are defined in the Articles :—3 Gal. 280 at 291. 

VI. OBITER—NOTICE OF BUSINESS TO BE TRANSACTED— 

Their Lordship.s are not prepared to say that if a report had been circulated before a half- 
yearly meeting distinctly giving notice that the directors had done an act in excess of 
their authority and that the meeting would bo asked by confirming the report, to ratify the 
act, this might not be sufficient notice to bring the ratification within the competency of the 
majority of the shareholders present at the meeting ;—3 Gal., 280 at 28C. Sec as to this (1906) 

1 Ch., 148. 

YII. FACTS- 

Whore a Bank advanced money to an incorporated company on pledge of securities by 
the Directors for an amount in excess of their powers of borrowing which was however 
within those of the company and for which they should have boon specially authorised by a 
resolution that should be filed under the Companies Act with the Registrar of Joint Slock 
Companies, fieUl that the Bank had constructively notice of the limits 6f authority and that 
the security for the excess amount was invalid. 

Where there was a previous ratification, the particular act thereby authorised was good, 
but it did not enure to authorise similar acts subsequently thcretb. 

B.—NOTES. 

I. DISTINCTION BETWEEN WHAT IS ULTRA VIRES OF THE COMPANY AND 

WHAT IS ULTRA VIRES OF THE DIRECTORS- 

If a oorpora*;ion has no power or capacity with rospoot*to a particular matter, other than 
what is expressly given to it by provisions which themselves liihit the extentof suoheapaeity 
or power ; then such limitation is itself an essential part of the capacity or power, and is 
effectual against any one. Instances are where a corporation has no implied power to borrow 
and its express power limits the amount—a borrowing in excess is simply invalid. But this 
is not so where there is an implied power and the attempt is made to limit the exercise of 
this in amount ” :—Brico on Ultra Vtres, 3rd Edn., p. 617. 

II. WHAT MAY BE RATIFIED— 

C* 

" Agreements, proceedings, acts, etc., made, done or concurred in by the ma.na.g i T » g body, 
and a fortiori by subordinate agents, itZfra nim of such body or agents, but infra vires of 
the corporation may be ratified or be confirmed by acquiescence.” " The above proposition 
seems fully established without qualification ” :—Brice on Ultra Vires, 8rd Edn., p, 682. 

As to what is sufficient to show knowledge and acquiescence, see Ho Tung v. “ Mm on ” 
Insurance Co., (1902) A. C. 232. 
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III. DISTIHCTIOR BETWEEN RATIFIOATION OF AN UNAUTHORISED ACT AND AN 
ALTERATION OF THE ARTICLES— 

“ The power to do future acts canuot be given to Directors without«Utering the articles, 
but a ratification of an unauthorised act of the Directors only requires the sanction of an 
ordinary resolution of a general meeting if the act is within the powers of the company :— 
Per liord Justice COTTON in Grant v. United Kingdom Svitchbnek Railways Company 

(1888) 10 Ch. D., I8S at 189, C. A. 

The ratifying a particular contract which had been entered into by the Directors with¬ 
out authority and so making it an act of the company is quite a diilorent thing from altering 
the articles. To give the Directors power to do things in future which the articles did qot 
authorise them to do, would bo an alteration of the articles, but it is no alteration of the 
articles to ratify a contract which has been made without authority— t/jid. 
lY. CONSTRUCTIVE NOTICE OF LIMITS OF POWERS- 

Although the general rule is that persons dealing with a company .are not to )m> troubled 
with inquiry as to internal management, this case [(1875) L.B., 7 11. 809] lays down that 
notice of the limitation on power is presumed where such limitation is containd in the 
memorandum or articles of association and of resolutions that should be died with the 
Registrar:—3 Cal. at 291. See (1895) 2 Ch., SfiO at 871 extract from which are given at 
p. .3 Gal., 291. Where the claim is through another without notice, see (1904) 1 Ch., 82 ; (1901) 
ICh., 115. 

V. NOTICE OF RESOLUTIONS BEFORE MEETINGS— 

See on the point left undecided by Sir Bahnkk PkacOCK atGal., 28f>, the case of 
Bosclwck Proprietary Company, Limited v. Puke (1906) 1 Ch., 148 extracts from which are 
given at that page. 

Notice need not specify why the meeting was called :— Grant v. Umted Kingdom 
Switchback Railways Co.. (1888) 40 Ch. I>. 135.] 


[298] APPELLATE CIVIL. 

The 9th August, 1877. 

Present; 

Mr. .Tustick White and Mr. Justk’e Mitter. 


Bhago Bibee and others.Defendants 

. versus 

Ram Kant Rcfy Chowdhry and others.Plnintifl's." 


Sale f<yr arrears of Revenue — Under-tenure, Smt to avoid—Peiinaneut 
Settlement—Structures and Imptovernents irithin the meaning of 
excep. 4 to s. S7 of Act XI of 18fi9—Decree for ejectment. 

In a suit to avoid an under-tenuro by the purchasers at an auction-sale for arrears of 
Government revenue, the defendants contended that the tenure was crested prior^o the 
Permanent Settlement, and that some portion of the lands comprised in it were covered with 
permanent structures and improvements, and that, accordingly, it was protected under excep¬ 
tions 1 and 4 to s. 87 of Act XI of 1859 ; but the lower Court gave a decree to the plaintiffs and 

* Special Appeal No. 1892 of 187C, against the decree cf Baboo Nobin Chunder Pal, 
Second Subordinate Judge of Chittagong, dated the 29th May 187C, modifying the decree of 
Moulvi Ali Ahmud, Munsif of Sitakoond, dated the 30th April 1875. 





I.ImR. 3 Cal. aM 


’ BHAOO BIBEB &C. V. 


* Mi&ulled the ander>tenure. H«ld by WHITE, J., that, notwithstending a party may fail to 

show that hifi tenure was created prior to the Permanent Settlement, yet he ia entitled to the 
benefit of the 4th exception in respect of,any permanent structures that may be upon his 
holding. 

Brojo Soandur Biswas v. Gmiri Persaud Roy (S. D. A., Oec. 1852, p. 046) followed. 

Moonahi Serajal Islam for .the Appellants. 

llabu Aukhil Cknnd&r Seti for the Respondents. 

The facts and arguments in this case are fully set forth in the Judgment of 

• White, J. —This was a suit brought by the special respondents against the 
special appellants (who are groupetl together as first party defendants in the 
first Court) to avoid an undertenure in certain villages, part of an entire mehal, 
which the respondents had jointly with second party defendant purchased at a 
Government revenue sale, and which villages, on partition, fell to the [294] 
share of the respondents. The written statement of the added defendants, 
Sohina Bibi and Nowa Bibi and Korban Ali, which emlKtdies the case of the 
special appellants, after stating that a certain portion of the lands claimed are 
not in their possession or belong to their undertenuro, as regards the rest of 
the disputed lands (comprising 6 kanees 5 gandas), claims in effect the benefit 
of the exceptions in s. 37 of .\ct XI of IHfi'J. It is alleged, first, that the 
undertenuro comes within the first exception, as it is a mokurari taluk lield at 
a fixed rent from the time of the Permanent Settlement; and, secondly, that 
there are permanent holdings and other improvements on the disputed lands, 
which are further protected by the 4th exception of a. 37 of Act XI of 1859. 

In proof of the antiquity and nature of the undertenure, the defendants 
produced an old talukdari potta of the 15th Jait 1155 M., and certain dakhUas. 

The first Court did not pronounce any decided opinion as to the genuineness 
or otherwise of tliese documents, but was of opinion that the potta, if proved, 
was not of sufficient antiquity to establish the defendants' claim to exemption 
under the first exception. Being, however, of opinion that the defendants 
were at all events entitled to a right of occupancy in the lands comprised in 
the potta, the first Court hold that the plaintiffs could not recover khas {losses- 
siop, and were only entitled to rent, and decreed accordingly. 

The lower .\ppellate Court has reversed the decree, and awarded to the 
plainfiffs possession of the lands, and thus in effect annulled the under-tenure. 

Two objections are taken by the defendant No. 1 in special appeal: one is, 
that the Judge has defectively investigated their cUkim to exemption under the 
first exception in s. 37, inasmuch as he has not found*whether their potta and 
dakhilas are genuine or the reverse, and inasmuch as it mainly depends upon 
the result of that enquiry whether their claim to exemption is made out or 
not. The judgment of the lower Appellate Court on this point runs thus :— 

“ The defendants’ taluk does not come under the exceptions mentioned in a. 37, 
Act XI of 1859. Whatever right they had having been sold at auction for 
[293] arrears of rent, all the incumbrances formerly imposed have ceased to 
existt Hence, whatever may be the length of their possession, it cannot be 
maintained.” 

We think the objection taken by the special appellants is well founded. 
The first Court came to no positive finding as to the proof of the potta and 
dakhilas; but decreed in favour of the defendants on other grounds. We are 
unable to gather from the decree of the lower Appellate Court how it has dealt 
with the documentary evidence adduced by the defendants, or whether it 
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considered it at all; or if it held the potta to be proved, what weight it gave to 
it in its decision, or whether it gave it any weight. H the potta is found to be 
genuine, it is certainly a document of the utmost importance ^ the case, for it 
appears to be confirmatory of a previous potta, and although its date falls 
short of the date of the Permanent Settlement, by a short period of time, th'e 
document, if genuine, furnishes ample evidence from which the Court may 
presume that the undertenure existed at the time of the Permanent Settlement. 

As the potta purports to be more than thirty years old, its mere production 
constitutes pr/rttd fac.iv proof of its <jxecution, if it is producetl from the proper 
custody ; and if the potta is produced hy the special appellants and relates td 
the undertenure, of which they are, and their j)redecossors have hec'ii, iii po,s- 
session, the custody is proper. The law on the subiect, which is similar to the 
English law, is to be found in s. 9 of the Indian Evidence Act, 1H72. We 
draw attention to the above matters, because the first Court appears to have 
I alien into errors on both these joints. 

We may add also tliat the first Court was mistaken in su|)posirig that the 
defendants in this case had a right of occupancy irrespective of tlioir under- 
tenure. No such right was claimed or i)roved by tlie defendants, and such a 
right cannot be presumed to exist merely because the dofondaiits have occupied 
for a long period of time under a taluki potta. 

The second objection taken is that, assuming the under tenure not to fall 
within the first exception of s. 37, yet that, as regards so much of tlio lands 
comprised in it as is covered with permanent buildings and other improvements, 
the defendants are [296] entitled to oxeniptiori from ejectment under the 4th 
exception of that section. 

It has Ijeen decided by ibis Court in the case of Shaik Tofail Ally v. Kam 
Kant lio-y Choiodhry (1 Special Appeal No. 1790 of 1870 unreported) and three 
otlier appeals of the same year, that, notwithstanding a party may fail to show 
that his tenure comes within any ofthe first three exceptions of s. 37, yet that he 
is entitled to the benefit of the 4th exception in respect of any dwelling-houses 
or other permanent structures that n)ay be upon his holding. These decisions 
are based upon an old decision of the Sudder Dewany .\daw’lut in the case of 
Brojo Sooiuiur Biswas v. Gouri P/irsaud Boy (R. I). A., Dec., 1802, p. 645). 

If this matter had not been the subjeet of previous decision by this Court 
and of the late Sudder Court, I should not, speaking for myself, be prepared to 
accede to this interpretation of s. 37 without much further argument on the 
point. But as there appears to be no conflicting decisions on the point, and 
the rulings of this Court have unquestionably a tendency to encourage 
improvements on the land, and to mitigate the sev'erity of the Kevonue Sale 
Law, I am willing to acquiesce in their application to the present case. 

The claim of the special appellants under the 4th exception of s. 37 is to be 
found in the 4th paragraph of the defendants’ written statement to which I 
have above referred. It mentions, amongst other things, land for nij culti¬ 
vation, but that item does not come under the exception. As regards 8lie 
remaining items contained in that paragraph, the lower Appellate Court must 
enquire into their existence, and in the event of its finding that in consequence 
of non-proof of the existence of the undertenure at the time of the Permanent 
Settlement, the plaintiffs are entitled to annul the undercenure, the Court will 
limit the recovery of possession by the plaintiffs to such lands comprised in 
the tenure as are applied to agricultural purposes; but as regards the remaining 
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land on which any structures are eracted or improvements made of the 
character mentioned in the 4th exception of s. 37, the Court will declare the 
first party defeijdants entitled to retain the same, they paying rent for the 
same. 

[2973 The result is, that the decree of the lower Appellate Court will be 
set aside, and the suit remanded in order to pass a fresh decision in accordance 
with the above directions, after finding upon the following issues:— 

1. Whether the potta and dakhilas of the defendant No. 1, or any of 
them, ace proved, and, if proved, are genuine ? 

» 2. If the potta bd genuine, whether the undertenure of the defendants 

existed at the time of the Permanent Settlement ? 

3. If the undertenure did not exist at the time of the Permanent Settle¬ 
ment, whether any and what structures and improvements within the meaning 
of the 4th exception to s. 37 of Act XI of 1859 have been erected or made upon 
any of the lands comprised in tlie tenure ? 

4. If so, how much of the lands are applied or appropriated to agri¬ 
cultural purposes, and how much to the structures and improvements above 
mentioned ? 

5. What rent shall be paid by tlie defendants for the lands appropriated 
to such structures and improvements ? 

Costs will abide the result. 

Mitter, J.— I concur in this order of remand, and only desire to add as to 
the second point that if the lower Appellate Court finds any portion of the 
tenure used for the purposes mentioned in the 4th exception to s. 37, ho is to 
except that portion from the decree of ejectment which the plaintiff may 
recover on the defendants' failure to prove that the tenure exist^ before the 
Permanent Settlement. 

Case rematided. 


ROTES. 

(ACT XI OF 1889, B. 37, CL. 4- 

(a) Though doubts were expressed as to the soundness of this case, it is settled that 
thelH.nefit of ihis cliiuse can be availed of when the other clauses do not apply : — 

(1903) 9 C. W. N., 882. 

'\b) It does not matter whether the improvements have been effected by the present holder 
or by some previous occupier :— (1881) 8 Cal., 110. 

(c) Lease.!, though not expressly for gardens are within this clause :— (1888) 13 Cal., 837. 

(d) The benefit of the fourth exception must be limited tcimprovements effected bernd fide 

and to permanent buildings erected, before the revenue sale, and should not be 
conceded to anything subsequently constructed, or which appears to have been 
constructed merely for the purpose of defeating the rights of an auction- 
purchaser :— (1881) 8 Cal., 110. 

(f) The purchaser must avoid the encumbrances, before the estate should vest in him 
free from them, and where a second sale was held consequent on bis default, 
• he could not avoid them :— (1908)81 Cal., 893. 
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[998] APPELLATE CIVIL. 

The 11th September, 1877. ’ 

Pbe*sent : . 

Mr. Justice Jackson and Mb. Justice White. 


Surdharee Loll.Plaintiff 

verms 

Mansoor Ally Khan and others.Defendants. ‘ 


Jurisdiction — Appeals—Sonthal Perganuas—Act XXXVII of iHH.'i, 
ss. 4—Act XIV of 1874—Act XV of 1874. 

The High Court has no jurisdiction to entertain appeals in civil suits tried in the Sonthal 
Perganuas. 

The facts of this case, so far as they are material, appear in the judgment 
of the Court. 

Baboo Rally Mohan Dass for the Appellant. 

Baboo Sreenath Doss and Baboo Gooroo Doss Bannerjex for the Respondents. 

Jaokion, J.—This is an appeal from ttie judgment and decree of Mr. 
C. T. Manson, Deputy Collector, also called Extra Assistant Commissioner of 
Rajmehal, which is admittedly and entirely within the Sonthal Pergannas. 
The appeal is valued at Bs. 5,922. 

By Act XXXVII of 1855 of the Governor-General in Council, the Sonthal 
Pergannas were removed from the operation of the general laws and 
regulations of the Bengal Code, except so far as was thereinafter provided. 

By 8. 2i of that Act the administration of civil justice was vested in officers 
to be appointed by the Lieutenant-Governor of Bengal. Thtire was a proviso 
that all suits beyond the value of Rs. 1,000 were to be tried and determined, 
according to the general laws and regulations, in the same manner as if that 
Act had not been passed. 

The 4bht section declared that all decisions in civil suits passed by such 
officers to the extent of the powers conferred [299] on them were final, arid it 

* Regular Appeal No. 254 of 1876, against the decree of C. T. Manson, Esq., Extra 
Assistant CommiBSionor of Rajmehal, in Zilla Bhagalporc, dated the ‘21th of July 1876. 

Sec. 2 : —The adminietratioA of civil and criminal justice, and the collection of the 

revenue, not being pcrinancntly-.icttlod laud 
Administration of justice and collection revenue, within the said districts, are hereby 
of revenue vested in such oflioors. vested in the officer or officers to be so 

appointed. Provided that all civil suits, in 
which the matter in dispute shall exceed the 
Proviso as to suits exceeding the value of value of one thousand rupees shall be tried 
Ri. 1,000. and determined according to the general laws 

and regulations, in the same manner as if 
this Act had not been passed. Provided 
Collection of permanently settled land also, that all permanently-settled land 
revenue. revenue shall be collected and paid at the same 

places and in the same manner as if this Act 
had not been passed.] 

{ [ Bee. 4, Cl. 1:—All decisions in civil suits and sentences in criminal cases, which shall 
be passed by such officer or officers, to the extent of the powers 
Decisions to be final. which may be from time to time conferred upon them respective¬ 
ly by the Lieutenant-Governor of Bengal, according to the 
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was made lawful for the Lieutenant-Governor to direct that an appeal shall 
lie in any class of civil suits or criminal trials from any officer appointed 
under the Act to any other officer appointed under the same. There was 
separate provision made for appeals joeing allowed in like manner by the 
direction of the Lieutenant-Governor between the officers of those pergannas 
inter fte, and authority was also reserved to direct that any class of criminal 
trials should be referred for sanction to the Sudder Court. The effect of these 
sections, it seems to me, was absolutely to take away the right of appeal 
under the general law in all civil suits tried and determined in the Sonthal 
Pergannas, save only, in such cases as might be provided for by order of the 
Lieutenant-Governor of Bengal; and it does not seem to be the case that theT 
Lieutenant-Governor, by his order, did make anv case tried in the Sonthal Per¬ 
gannas appealable to the Sudder Court. That was the state of the law down to 
1874, when, on the 8th December 1874, Act XIV and Act XV were passed, the 
one called “ The Scheduled Districts Act," and tlie other ** The Law.s’ Ijocal 
Extent Act.” By the former of those Acts, the Sonthal Pergannas find their 
place among the Scheduled Districts of Bengal, and Act XXXVII of 1855 was 
repealed. By the second of these Acts, s. 3, the Acts mentioned in the first 
schedule, one of which is the Code of Civil Procedure, Act VIII of 1859, were 
declared to bo in force throughout the whole of British India except the 
Scheduled Districts, and it is only by the provisions of the Code of Civil Pro¬ 
cedure that, generally speaking, the right of api>eal arises in civil suits and 
proceedings. That being the general state of the law, it would lie upon the 
apijellant to show that* according to s. 8, cl. (c), of the Laws’ Local Extent 
Act, that any Act or Regulation allowing general right of appeal had been pre¬ 
viously extended, or had been declared to bo in force, in any of tlie Scheduled- 
Districts. That I think is not very likely, considering that the very essence of 
Act XXXVI1 of 1855 was to take away sucli appeals, and consequently it would 
be for the appellant to show’ that, l)y any other Regulation made before or 
since the jiassing of Act XV of 1874, an appeal to the High Court had been 
[300] specially allowed. Nothing of the kind has been brought to our notice. 
It appears to mo, therefore, that, so far as our present information extends, wo 
have no jurisdiction to entertain an appeal, and that the appeal must bo dis¬ 
allowed. Considering first our warrant of jurisdiction, and in the next place 
that the objection which has been taken was suggested by the Court, wo think 
the dismissal of the apj^eal should carry no costs. 

% 

White, J. It ajipears to mo that we have no jurisdiction in this case. 
Under Act XV of 1874 the Sonthal Pergannas is one of the Scheduled Districts 

to which Acr VfIT of 1859, viz., tlie Civil Procedure Code, does not extend. 

• - 

provisioua of this .Vet, shall lu' final. Provided that no sentence of death, pasFcd by any 

such officer, shall be curried into effect until it shall have beou 
Proviso. confirmed by the Sudder Court, aud provided also that it shall bo 

lawful for the said Ijicutonant-Governor to direct that an appeal 
shall lie in any class of civil suits or criminal trials from any officer appointed under this 
Act, to any other officer appointed under the same, and also to direct the officer or officers 
appointed under this Act, to refer to the Sudder Court for sontonce any class of criminal trials. 

, Ci. ‘i :—Upon the receipt of any criminal trial, referred to the Sudder Court under 

Clause 1 of this section, the said Court shall, without subrait- 
Procedureson references ting the proceedings for the futwa of their Law Officer, proceed 
to the Sudder Court. to pass final judgment, or such other order as may seem to the 

Court requisite and proper, in the same manner as if the trial 
had been referred in ordinary course bv a Sessions Judge ; and in any case in which sentence 
of death passed by an officer under this Act shail be transmitted to the Sudder Court for 
confirmation, the said Court may either confirm the same or pass such other judgment 
warranted by law as may appear to the said Court to bo just and propor.3 
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Looking to the exceptions meiftioned in a. 8 * of Act XV of 1874, it is possible 
that, notwithstanding this, Act VIII of 1859 nay, prior to Aot XV of 1874 
coming into force, or subsequent thereto,* have been extended to, or declared to 
be in force in, the Sonthal Pergunnahs hy the Governor-General in Council 
or the Local Government. But it is for the appellant to satisfy the 
Court on these points, which he has not done. Pr/md facie, therefore, 
the Jurisdiction of this Court is taken away, and the appellant not having 
shown that Act VIII of 1859 was, before or after 1874, extended to the Sonthal 
Pergunnahs, we must hold that we have no jurisdiction. 

Appeal disnmmh ’ 

NOTES. 

t See Sorhajit v. Gonent (1884) 10 Gal. 7G1.] 


[seal. 800 ] 

APPELLATE CIVIL. 

The 6th July, IH77. 

Present: 

Mr. Justice Birch and Mr. Justice K. C. Mitter. 

Hhoohun Clmnder Sen.One of the defendants 

versus 

Ram Soonder Surma Mozoomdar and others.Plaintiffs. I 

Sale for arrear of revenue.—Suit to set aside.—Fraud —Act XI of 1S.'}9 —Limi¬ 
tation - Agent — Contrae,t Act (IX of 1872), ss. 182 and I8fi — Form of decree. 
When onu of several co-sharors fraudulently contrived to have an estate brought to .sale 
for arrears under Act XI of 1859, and 'purcliiwied it in the benami of his son,— Held, that 

•[Sec. 8 :—Nothing herein contained shall— 

(u) bar the power of the (lovernor-Cicncral in Council or the 
Savings. . Local (Toverument, ndcr aii) law for the time being 

111 force, to extend h any place any Act mentioned in 
the aaid first schedul ; 

(6) extend any Act empowering the Local Governmei t to extend the same or anV part 
thereof, or affect in any manner the exercise of su h power ; 

(c) affect the operation of any .Act or Regulation heretofore extended to or declared to be 

in force in any of the Scheduled Districts ; 

(d) revive any enactment which has been repealed either gonerally or with reference to 
some special subject; 

(«) repealed by Act VIII of 1887 ; 

(/) repealed by Act XII of 1891; 

(g) extend Act No. IX of 1861, to any part of the territories subject to the government of 
the Governor of Bombay in Council ; 

(fe) repealed by Aot VIIT of 1887 ; 

(i) extend to the villages mentioned in the schedule to Act No. IV of 1868 any lay net 

now in force therein ; 

(j) extend to any of the towns of Calcutta, Madras and Bombay, any law not now in 

• force therein ; 

{k) affect the operation of any enactment not mentioned in any of the schedules hereto 
annexed.] 

t Regular Appeal, No. 139 of 1876, against the decree of Baboo Nobin Chunder 
Ghose, Boy Bahadoor, Second Subordinate .fudge of Zillab Mymensingh, dated the 17th of 
March 1876. 




1 CAL.—110 
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another co-aharer aggrieved by the sale could maintain a suit to have the property recoH' 
veyed, though the period limited by s. Bd [ 801 ] of Act XI of 1859, and art. 14 of the second 
schedule to Act IX of'1871, fora suit to set aside the sale, had expired. 

Suit to set aside an auction-sale held under the provisions of Act XI of 
1859 on the ground of fraud. 

The plaintiffs alleged that they jointly with the second defendant were 
owners of a certain settled mehal; that the second defendant, who was also 
their agent, they being purdanashin ladies, fraudulently allowed the Govern¬ 
ment revenue of their poition of the estate to fall into arrears; that he led the 
other co-sharers, who were ready to make the payment on their (the plaintiffs’) 
behalf to suppose he was going to save the estate from sale ; but that instead of 
doing so, he allowed the estate to be put up for sale without notice to the 
plaintiffs, and on the day of sale, the 30th December 1872, after making false 
representations to those present as to the condition of the estate, purchased in 
the name of his son, the third defendant, for a small consideration. The 
plaint was filed on the 31st March 1875. The second and third defendants 
pleaded, inter aha. that the suit, being to set aside a sale for arrears of Govern¬ 
ment revenue, should have been brought within one year from tlie date on 
which the sale was confirmed by the Commissioner, and that, not having 
been so brought, it was liable to be summarily dismissed. The plaintiffs 
obtained a decree in the first Court. 

The third party-defendant appealed to the High Court. 

Baboo Rally Mohun Dass, Baboo Bhoolmn Mohiin Doss, and Baboo Jogesh 
Chunder Dey for the Appellant. 

Baboo Mohini Mohun Boy and Baboo Nullit Chunder Sen for the 
Bespondents. 

The following Judgments were delivered ;— 

Birch, J. (after stating the facts, continued as follows):—I do not treat 
the suit as one brought to annul the sale on the ground of its liaving been 
made contrary to the i)rovisions of Act XI of 1859. What the plaintiff seeks 
to establish in this suit C3023 is, that by the fraud of tlio defendant they have 
been deprived of their property, and they ask to be relieved from the effect of 
that fraud and to be placed in the position in which they were before the 
auctidti sale took place. To such a suit the provisions of Act XI of 1859 in 
restriction of suits to annul sales cannot, in my opinion, be extended. We 
have to look to the general law of limitation, and treating this as a case for 
relief on the ground of fraud, the suit is clearly within time. [His Lordship 
then proceeded to deal with the facts of the case.] 

The Subordinate Judge has decreed the suit and ordered timt the plaintiffs 
obtain possession of the share claimed with costa and interest thereon from 
defendants 2 and 3. He has also made the said defendants liable for the costs 
of Government with interest. 

I take the same view of the evidence as the Subordinate Judge has. But 
I think that the form of the decree must be different. Our order will be, that 
the defendant No. 3 do reoonvey to the plaintiffs the property which is the 
subject of this suit, upon receiving from them the sum of Bs. 220 with 
interest thereon at 4 per cent, from the date of payment thereof; that 
the cost of the stamp for conveyance and the registration thereof be borne 
by the defendant No. 3; that in default of the conveyance being executed within 
two months from the date of this decree, the conveyance be executed by the 
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Court), the coat of the transaction being added to the costs of this appeal. 
The order of the lower Court is modifiedj The costs in this. Court to be borne 
by defendant No. 3 with interest at 6 per cent. The order of the Subordinate 
Judge as to costs in the lower Court will stand. 

Mittep, J.— I am also of opinion that the plaintiH's in tliis case upon the 
facts, which appear to me to have been satisfactorily established by the evidence, 
are entitled to recover possession of the share of the zamindari for which this 
suit has been brought, and to obtain a conveyance of the same from the 
defendant-appellant. * • 

Althougii in the i)laint thex'e is also a prayer for the reversal of the auction* 
sale, 1 do not think that, under the circumstances of this case, that prayer can 
be granted. 

[308] In this view of the case, it does not fall within the provisions of 
art. 14 of the second schedule of the Limitation Act, or s. 33 of the Revenue Sale 
Law. It should be considered simply a suit to obtain a certain relief on the 
ground of fraud, and consequently art. 95 is applicable to it. Putting the 
oa.se, therefore, in the !nost favourable position as regards the defendants, the 
knowledge of the fraud cannot possibly date l)ack further than the date of the 
auction sale. The present suit having been brought within three years from 
that date is, therefore, not barred by limitation. 

The mehal seems to have been sold for an arrear of live annas of the 
revenue kist of September 1872. It is stated by the plaintiffs that Bhim 
Narain, second defendant, father of Bhoobun Chunder, defendant No. 3, the 
appellant before us, was entrusted by all the co-sharers with the entire manage¬ 
ment of the estate; and that it was his duty, therefore, to see that the whole 
of the revenue due in that kist was paid. But upon the evidence I am not 
prepared to say that this part of the plaintiffs’ case has been established. I am 
inclined to believe that it was not a premeditated default on the part of any one 
of the co-sharers to further a fraudulent scheme. It was merely the result of 
an accidental negligence on the part of some one of the oo-sharers. It is deposed to 
by the plaintiffs’ witnesses themselves that one Hurry Dass Chuckerbutty was em¬ 
ployed by some of the co-sharers, for instance, Wooma Soondery and Bissessuri, 
two of the plaintiffs in this suit, to deposit in the Colloctorate their propor¬ 
tionate shares of the revenue. The evidence as to the whole mehal being w the 
possession of Bhim Narain on behalf of the rest of the co-sharers is neither 
clear nor satisfactory. But upon the evidence I am satisfied that, shortly 
before the day of the sale, the defendant Bhim Narain undertook to make an 
attempt to save the mehal from the impending auction sale by putting in an 
application ffo the Collector under s. 6 of the Revenue Sale Act on behalf of all 
the co-sharers. 

The learned pleader for the appellant has drawn our attention to several 
discrepancies in the depositions of the plaintiffs’ witnesses upon this point, 
but those discrepancies, far from C30f] affecting their credibility, appear to rne 
to be such as would naturally occur in the statements of truthful witnesses 
8|)eaking to events which had happened some time before. 

I am of opinion, therefore, that it has been well established in this case that 
before the auction sale Bhim Narain undertook to make an application on 
behalf of all the co-sharers under s. 6 of Act XI of 1869. He was employed 
for this purpose by one of the co-sharers, viz., Radha Kissen Surma Mozbom- 
dar, a witness in this case, and Haranund Nundi, another witness of the 
plaintiffs, who came to Nusseerabad on their behalf to protect their interests 
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after the mehal had fallen into arrears. Bhim Sein, I think, having accepted 
this engagement, became an “ agent ”,of the plaintiffs for this special purpose 
within the meaning of s. 182’’" of the Contract Act. It is said that this was a 
mere gratuitous offer on the part pf Bhim Sein, and there was no consideration 
for it. But that circumstance would not take away from him the character 
of an " agent *’ see s. 185. 

Now it is clear from the evidence that Bhim Sein intentionally, and with a 
view to cause wrongful loss to the plaintiffs and equally wrongful gain to 
himself, neglected to perform his duties as an “ agent.” He not only omitted 
to make an application to the Collector as he undertook to do, but by fraudulent 
misrepresentations prevented others from making a similar application on behalf 
of the plaintiffs. I entirely concur with the lower Court in its opinion that 
the statements of the plaintiffs’ witnesses, Chunder Nath Dey, Earn GopalNag, 
and Brojnath Bose, are fully rolial)le upon this point; they proved beyond 
doubt that, on the day of auction sale, Bhim Sein in the Collector's cutcherry 
showed them a petition wdiich he said he would present to the Collector as 
soon as he would come to Court. They wont away with this assurance. 

It is evident from the deposition of tlie plaintiffs’ witness No. 4, Juggo- 
bundhoo Bose, that these representations were falsely made by Bhim Sein to 
successfully carry out a fraudulent scheme of purchasing this mehal in 
the benami of his son. He had with him at that time a muktarnamah executed 
by his son, who was not at Nusseorabad, but at his house, which was at some 
[305] distance from that place, empowering the witness Juggobuudhoo to bid for 
the property at the impending auction sale. Then we have the fact clearly 
established that when the Collector came to Court, he did not make even any 
show of attempt to save the proi)erty. These facts leave no reasonable doubt 
in my mind that Bhim Bein accepted the agency on behalf of the plaintiff's to 
make an application under s. 6 of Act XI of 1859 with a view that be might 
with more facility carry out his intention of purchasing the property himself. 
This was clearly a fraud against the plaintiffs, and under these circumstances 
it seems to me just and equitable that Bhim Sein should not be allowed to reap 
the benefit of his Iraud. The idaintifl’s are therefor§ entitled to the relief 
proposed to be given by ray learned colleague. 

• Appall dismissed. 


NOTES. 

[FRAUD OF CO-SHARERS. 

I. LIMITATION— 

(a) Whore a plaiutiS, one of several co-sharers, has lost his property by reason of the 
fraud of his co-sharers whu by a contrivance purchased the property the sale 
need not be formally set aside ; but the plaintiff may obtain relief by getting the 
property reoonvoyod to him ; art. !>5 applicable, not art. 13 :—(1907) 34 Gal. 341 : 

* (1909) 13 C. W. N.. 518; (1903) 1 C. L. J., 6G5. 


‘ Agent ’ and ‘ principal ’ 
ddined. 

Coneideration not neces> 
sary. 


•[Sec. 183 ;—An agent is a person employed to do any act for 
another, or to represent another in dealings with third persons. 
The person for whom such act is done, or who is so represent^, 
is called the principal.] 

t{Sec. 185:—No consideration is necessary to create an 
agency.] 
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(b) Co-sharcr dofaulting, brougM estate to sale and purchased it himself in the name of 
others dissuading intending bidders. It was held that this did not constitute 
fraud, as “ the defendants in no waf provontod the plaintiffs from bocoming 
aware of the existence of the arroar or from paving it off, as ho could if ho 
chose.” This case was distinguished on thd ground that there was an undertaking 
to apply to the Collector to save the mehals from tho impending sale:—(188*.)) 16 
Cal., 194. 

II. REMEDY—NOT BY SETTINO ABIDE SALE, BUT BY RECONVEYANCE OR 
DAHAOES— 

(n) Where a sale under Act XI of 18-59 took placje through lOe fraud of the purchascran 
collusion with the owner's servant, a suit to sot aside the sale will not lie. but a 
suit may be brought for damages or roconveyaiice against t,hc purchaser (1883) 
10 Gal., 03 13 C. L. R., 131. 

(b) Where several of the purchasers wore innocent and boiin /iV/e purchasers, the 

remedy of reconveyance was refused ;—(1904) 32 Cal., 111. 

(c) No suit for setting aside the sale in respect of a portiwi only .—(190.5) 9 C. W. N., 

806.] 


[8 Cal. SOS ] 

APPELLATO CIVIL. 

The ‘^7th Atigiist, 1877. 

Present: 

TMr. .IrsTicE Kemp and Mr. .Tustich fjAWFORn. 


Kudoraoo Dossee and others.Defendants 

versus 

Joteeram Kolita.Plaintiff.' 


Hindu Lmo — Divorce—Established rialom. 

Where a Hindu husband sued his wife for restitution of conjugal rights, and the defen¬ 
dant pleaded divorce, it was held, that though the Hindu law does not contemplate divorce, 
still in those districts where it is recognised as an established custom, it would have the 
force of law. 

The plaintiff' in this case, who was a Hindu inhabitant of Assam, sued 
tho female defendant, one of tho special appellant.^ in tlie High Court, for resti¬ 
tution of conjugal rights. The defendant, among other ideas, averred that tlio 
plaintiff' had divorced her, and had executed a deed to that effect, and that ho, 
consequently, was not entitled to maintain this action. 

[306] The Munsif dismissed the case of the plaintiff, holding that there 
was a custom in the Province of Assam " for men and women to assent to 
divorce by deed in this way.” On apfieal, the .fudge held that the Hindu law of 
Bengal proper applied to Assam, and inasmuch as the Hindu law forbids divorce, 
even if such a custom should exist, of which there was no evidence, it would not 
override the law. Accordingly, he reversed the decision of the Munsif, and 
awarded a decree to the plaintiff. The defendants preferred a special appeal to 
the High Court. 

Baboo Bhoobun Mohun Dass appeared for the Appellant. 

The respondent did not appear. 

* Special Appeal No. 2812 of 1876, against the decree of W. li. Ward, Esq., Officiating 
Judge of Assam, dated the 6th September 1876, reversing a decree of Baboo Huro Kanto 
Surma, tho Munsif of Gowhatty, dated the 30th March 1876. 
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GOLUKNATH M18SER V. 


The Judgment of the Court was delivered by 

Kemp, J. (who, after stating tlje facts, continued as follows):—In special 
appeal it is contended that the Judge committed an error in law in holding that 
in Assam a Hindu cannot divorce his wife, and that he has also erred in law in 
holding that a custom, if proved, cannot have the force of law so as to override 
the Hindu law ; further, that if the Judge thought there was no evidence of the 
custom, he should have remanded the case to the first Court for the purpose 
of taking evidence on that point. VVe think that the Judge was right so far in 
holding that the Hindu law does not contemplate divorce ; but we think that he 
was clearly wrong in holding, as he has done, broadly, that a custom, even if 
established, cannot override the general provisions of the Hindu law. There 
can be no doubt that the Hindu law has been affected in particular districts 
by particular usages, and these usages have hitherto been respected unless clearly 
repugnant to the principles of Hindu law—see page 387 of Sharha Chum’s 
Vyavastha Darpana. The text lays down that “ reason and justice are 
more to be regarded than mere texts, and that wherever a good custom exists 
it has the force of law.” 

VVe, therefore, think that the Judge was wrong in holding, as he has done, 
that even if the custom wrere established, it would not affect the Hindu law. Now 
the Munsif has found that there is evidence of this custom, and that it exists 
in the -province, [307] and we think that the Judge ought to have found on 
that part of the case, namely, whether the defendant No. 1 had established the 
custom set up by her in her defence. We, therefore, remand the case to the 
Judge to come to a finding on that point, taking evidence if necessary. Costs 
to follow the result. 

Appeal alloioed. 


NOTES. 

[HINDU LAW-DIVORCE — 

I. Divorce may be permitted bv the customary law •—(1870) 1 Bom., 847 : (1894) 17 Mad., 

479. See (1899) <28 Mad., 171. 

II. Si-e also the Native Christian Marriage Dis.solution Act, XXIV of 1866, for divorce on 

account of couvorsioii to Christianity.J 


[8 Cal. 807] 

APPELLATE CIVIL. 

The 14th Septettthcr, 1H77. 

Present: 

Mr. Justice Jackson and Mr. Justice White. 


Goluknath Misser.Plaintiff 

versus 

Lalla Prem Lai and others.Defendants.'^' 


Mortgage, Effect of subsequent mortgage — Extinguishment — Merger. 

*A creditor holding a mortgage on the lands of his debtor does not necessarily surrender 
that mortgage, or lower its priority, by taking a suhsoquont mortgage, including the same 
lands with other lands, for the same debt. Whether the earlier mortgage becomes merged and 
extinguished or not is a question of intention. 

* Special Appeal, No. 2054 of 1876, against ths decree of E. S. Moscly, Esq., Offiomtintf, 
Judge of Zilla Bhagalpore, dated the 6th July 1876, affirming the decree of Baboo Oopuia^v 
Matey, Sudder Munsif of that district, dated the 4th of December 1875. 
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Baboo Mohini Mohun Boy, Baboo Tanicknalh Datt, and Baboo Juggud- 
doollabh Bmack for the Appellant. ^ ^ 

Mr. B. E. Twidale and Baboo Tarucknath PalH for the Respondents. 

The facts of this case are sufficiently stated in the Judgment of the Court. 

White, J. (Jackson, J., concurritig}. — lt appears that in this case the 
defendants (wiio are grouped together as No. 1) borrowed from the special 
appellant (who is the plaintiff in the suit) on the I3th of Srawun 1271 F.S., 
Rs. 295 at 2 per cent, per mensem, and by a mortgage bond of that date, «u 
order to secure the payment of that sum with interest, mortgaged to the plain¬ 
tiff certain land which is described in the mortgage bond t308J as “ 20 bighas 
of ‘ Inglis ’ land belonging to us exclusively " (meaning defendants No. l),— 
“that is to say, 10 bighas out of 50 bighas in Mouzah Kuchia, and 10 bighas in 
Mouzah Dowlutpore.” Certain payments on account of the interest were made 
as appears by the endorsement on the bond; but in 1278 P'.K. the whole of the 
principal sum and a large arrear of interest still remaining unpaid, the parties 
came to an adjustment of account, when Rs. 500 was found to be due for prin¬ 
cipal and interest upon the foot of the bond, and thereupon the defendant No. 2 
executed to the plaintiff' another mortgage bond to secure payment of the Rs. 500 
with interest on that sum at the reduced rate of I per cent, per mensern. This 
second bond is dated the 21st of Bysaok 1278 F.S. It mentions the previous 
mortgage bond, and the properties mortgaged by it are the same as those in the 
previous mortgage bond, with the addition of another 10 bighas out of the 50 
bighas in Mouzah Kuchia. The schedule annexed to the bond states in effect 
the mortgaged properties to be 30 bighas of laud composed of 20 bighas out of 
50 bighas in Mouzah Kuchia and 10 bighas in Dowlutpore. 

Shortly before this second raoi’tgage bond was executed to the plaintiff', 
namely, on the 9th of Assin 1277, the defendants Nq. 1 mortgaged the whole 60 
bighas of land to the si>ecial respondent (who is defendant No. 2) for Rs. 1,550 
with interest at Re. 1-4 per cent, per mensem. The mortgage was in tfjo form of 
conditional sale, and provided that, on failure to pay that sum together witli the 
interest within four years, defendant No. 2 was to be at liberty to foreclose 
the mortgage and take * possession of the property sold. The property in the 
respondent’s conditional sale is described as 50 bighas in Mouzah Kuchia 
and 10 bighas in Mouzah Jaraulpore, which is another name for Dowlutpore. 

On default being made, the defendant No. 2, in December 1873, took 
proceedings to foreclose the mortgage, wliich resulterl in his getting into 
possession of the whole 60. bighas. 

The plaintiff" brings this suit to establish a lien or charge in his favour upon 
30 bighas of the land in the possession of defendant No. 2, and he claims 
Rs. 7,268 as the amount due upon the footing of his second mortgage bond ; 
at the same time [309] be insists in his plaint that his previous mortgage of 
1271 continues in force. 

As the doctrine of tacking does not prevail in the mofnssil of this Pros!- 
dency, the plaintiff cannot avail himself of hi.s second mortgage, which was 
subsequent to the conditional sale to the defendant No. 2 ; but the question 
renaains whether, by reason of the plaintiff having taken the second mortgage of 
1278, he has lost the priority which at the time when the conditional sale was 
made he unquestionably had under his previous mortgage of 1271; in other 
whether his previous mortgage has become merged or extinguished by 
Ills subsequent mortgage. 


» 
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Both the lower Oourts have held that s. 62 * of the Indian Contract Act, 
1872, applies, that the prior moftgage has become extinguished, and the 
plaintiff’s suit has accordingly been dismissed. 

I am unable to agree in the conclusion which they have arrived at. It 
depends upon the intention of the parties whether or not the earlier security has 
become merged or extinguished in the later one, and I think that the nature 
of the transaction and the acts of the parties, as well as the documents them¬ 
selves, show that, in the present case, there is no such intention. There is 
nothing in the mortgage bond of 1278 whicli indicates that the plaintiff meant 
to forego the benefit of the security created by the mortgage bond of 1271. On 
the other hand, it refers to that previous mortgage as a then subsisting security. 
The bond of 1271 was not cancelled or returned to defendants No. I, but has 
continued all along in the possession of the plaintiff, and has in point of fact 
been filed by him with his plaint. It is very improbable that the plaintiff, when 
adjusting the account of what was due upon the foot of the mortgage in 1278, 
and finding a large sura to be due for arrears of interest, and taking in conse¬ 
quence another mortgage of the same lands together with others, should 
relinquish, or intend toa-elinquish, his original and earlier security. 

It is argued, however, that the property mortgaged is not the same, and 
therefore that a substitution of securities must have been intended, and a 
consequent extinguishment of the ;)rior mortgage has taken place. 

[310] I think this argument is founded upon a misapprehension of the 
real nature of the transaction. 

The mortgage bond of 1271 gives the plaintiff the security of 20 bighas 
of land, namely, 10 out of 50 bighas in one village (which is a native expres¬ 
sion for one-fiftli of tlie land in that village) and 10 bighas situated in another 
village. The mortgage bond of 1278, which is made when the debt had become 
increased by large arrears of interest, extends the plaintiff’s security to .30 
bighas of land,--namely, 20 out of 50 bighas in the first village (which is 
equivalent to two-fifths of the lands in that village) and the same 10 bighas 
out of the second village. That the 10 bighas in Dowlutpore, the second 
vill!\ge, are the same lands already mortgaged by the first bond there can be no 
doubt, and as to the two-fifths of the land in Kuchia, the first village, that 
must be taken to mean, in the absence of all evidence to the contrary, the one-fifth 
already mortgaged by the first bond and an additional one-fifth of the land in 
the village : tbit, latter one-fifth being mortgaged to the plaintiff for the first 
time by the bond of 1278. 

The transaction which took place between the plaintiff and the defendants 
No. 1 in 1278 was not intended to be, nor in noint of fact was, a substitution of 
the later mortgage for the earlier one, but a giving of further security in conse¬ 
quence of the original debt having become increased by large arrears of unpaid 
interest, and therefore no merger or extinguishment of the previous mortgage in * 
the later one has occurred. The circumstance that the original debt was in the 
mortgage bond of 1278, augmented by the addition to it of the arrears of interestt 
and that the interest upon the aggregate debt was reduced, appears to me .to 
make no difference on this question, which is one of merger of securities. 

ContradiH changed, *1800. 69 If tho partioR to a contract agree to Raba|itui|'t 
roecinded or altered need a new contract for it, or to rencind or alter it, the originwnA^,^ 
not be performed. not be performed.] 
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In Tenison v. Sweeny (1 Jrf. and Lat., 717), wliere the same question arose, 
Sir Edward Sugden, afterwards Lord St. Le('Nards, made the following 
remarks ;—“ Then another point was starlied that, as the sueftessive mortgages 
were for the sums secured by the former mortgages and for the sums subse¬ 
quently advanced, the old securities were merged in the new, and that the 
judgment-CSllJcreditor had a right to come in before the last mortgage. That 
is a very novel view of the oi)eration of the deeds. I liave had considerable 
experience in this particular department of the law, and I never before heard 
of such a doctrine. It is clear that the former mortgages continued untouched 
and operative, notwithstanding the now mortgages, and the now mortgages wese 
for the purpose of letting in the further advances upon tlie property. Nothing 
could be more alarming to creditors than that a doubt should he thrown out 
whether, by taking a new security for their old debt and for further advances, 
they do not prejudice their original securities.” See also Mdn v. Walter (2 Y. 
and C. Oh., 364 and 361, before Vice-Chancellor Knight Hrl'CE). 

As the original mortgage is, in my opinion, not extinguished, and the 
defendant acquired the 60 bigas of land subject to that mortgage, the appeal 
should be allowed with costs, and the following decree substituted for the one 
made my the first Court, that is to say, declare 10 bigas out of .60 bigas, or 
one-fifth of the lands in Mouzah Kuchia, in the possession of the defendant 
No. 2, and 10 bigas of the lands of Mouzah Dowlutporo, also in tlio possession 
of defendant No. 2, are well charged with the payment to the plaintiff of the 
amount due upon the mortgage bond of 13th Srawun 1271 F. S., and also with 
the costs of this suit. 

Let the amount due upon that mortgage l)ond for principal and interest down 
to three months from this date, after deducting any payments on account of 
interest made thereon, be ascertained. 

On payment by defendant No. 2 to plaintiff of such amount and costs, let 
the above lands be held by defendant No. 2 discharged fi'om plaintiff's mortgage 
of 1271. 

On failure by defendant No. 2 to pay to plaintiff the amount so found due 
within three months from this date, let the lands hereby declared to l)o charged, 
be sold and the net proceeds of sale applied in and towards satisfaction of the 
amount so found due to the plaintiff, together with the costs of the suit; and if 
any balance remains due to the plaintiff after the net proceeds of sale shall 
have been so applied, let the same be paid to plaintiff by defendants No. 1, who 
are the plaintiff’s mortgagors. 

Apyeal allmved. 


NOTES. 

INTENTION TO KEEP XLIYE THE SECURITY- 

The fact of variation of interest and even the U'«c of the words “ to liquidate the debt ” in 
the deed wero held insufficient to negative the intention to keep the .socurity alive for his 
• benefit(1889) 16 Cal., 523. 

The fact that the prior deeds were given up or cancelled may be circumstances from 
which inference can be made (1886) 10 Bom., 88. 

■ Where satisfaction of the decree was oertified to the Court and entered, the intention 
was not inferred :—(1888) 13 Bom., 348. 

> . Ipse our notes to 10 Cal., 1085 P. C. 

• 'See also (1880) 6 Bom., 5C1 ; (1896) 20 Mad.. 274 ; (1903) 8 C. W. N., 386.] 
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[312] ORIGINAL CIVIL. 

The 21sl March, 1878. 

Present; 

Mr. Justice Pontipex. 

RanikiBsen Doss 
versus 

Luckeynarain. 

Practice—Suvimons to the defendant to appear and answer—Fresh summons — 
liules of the Ilifth Court (4th Decemln-r 1S75), 1 and (Oth Felrmary 1875) 8 — 

Limitation. 

A plaint was filed nu l-2th Marrh 1875, and the .summons to the defendant to appear and 
itiiswor issued on 13tb March 1875. With the exception of an application for substituted 
service made on 'iOlk March 1875, and which was refused, nu further steps were taken in the 
matter until 21st March 1878, when the plaintiff applied for a fresh summons to issue, the 
time for the return of the first summons having long since expired. Held, that the mere 
filing of a plaint, or the naked fact that a plaint i.s on the file, will not of itself prevent the 
operation of the law of limitation, and that as no steps had been taken to renew the summons 
for throe years, and as no suflicient case to excuse the delay had been made out, the 
application was out of time, and should be refused. 

This was a suit to locovor Ps. 19,98.3, balance due on two promissory 
notes payable on demand, and dated 1st March 1871 and 29th November 1872. 
It would appear that the demand for iiaymont was made in November 1874 ; 
plaint filed 12th March 187t'3; and the summons to the defendant to appear and 
answer issuetl on the I3th March 1HV5. Service, however, could not be ed'ected, 
and on 20th Marcli 1870 the jilaintiH' applied for leave for substituted service, 
hut whicli the Court refused. No further steps were taken in the matter, and 
the date for the return of the summons had long since expired. The plaintiff 
now learned that the defendant was dwelling at Delhi. 

Mr. Alien, for the Plaintiff, applied on aflidavit setting out the above facts, 
for a fresh summons to issue. 

Pontifex, J. —The mere filing of a plaint, or tiie naked fact that a plaint 
is on the file, will not of itself prevent the operation of the law of limitation. 
A ptaintiff is hound to conduct his suit with proper diligence, otherwise filing a 
plaint and abstaining from taking further proceedings would have greaW 
effect in keeping alive a demand than obtaining a decree. By the first of the 
Rules of Court, the 4th of December 1876, wliicfh [SlSj govern the practice of 
this side of the Court, it is directed that a plaint shall be taken off the file 
unless within fourteen days after the institution of the suit a summons to the 
defendant to appear and answer is taken out and delivered to the Sheriff. By 
the 8th rule of the 9th of February 1875, the times are stated for which the 
summons is usually mode returnable. But in cases where a defendant keeps 
out of the way to avoid service, or cannot be found after a bond fide endeavour 
has been made to serve him, it is the practice of the Court, upon application by 
the plaintiff, to renew the summons and extend its returnable period to three 
or six months, if a proper case be made. But it must be shown that a plaintiff 
has used proper diligence— Urquhart v. Gilba-t (1 In. Jur., N. S., 224), Filing 
a plaint is similar to filing a bill in Chancery, and a plaintiff is bound to take 
every means in his power by proper proceedings to compel the defendant to 
appear, or to give him notice of the suit. And so long as he can shon^h^’ 
he has diligently attempted to perform this duty, and only so long he « 
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entitled to insist upon the pendency of the suit as counteracting the ordinary 
law of limitation— ffe/e v. Lord Bexley (20 Beav., 13/5). If the first summons 
cannot be served, the plaintiff should apply within reasona1>lc time after its 
returnable period for the issue of a fresh summons, and, if a proper 
case is made, the usual returnable period will bo extended ; and I think 
the first of the Kules of the 4th of December 1875 may be taken to furnish 
an index of what is a reasonable time. The suit ought, in fact, to bo 
kept alive on the same principle, though under a different practice, as 
governed by the decision in Doyle v. Kaufman (fj. R., 3 Q.B.D., 7) and Maiiby v. 
Manlty (L.R., 3 Oh. D., 101). It is necessary that this pr'actice should bo strictly 
enforced, as there are too many cases on this side of the Court whicli are 
allowed to linger on the file without any serious attempt to bring thorn on for 
hearing. In the present case, no stops have been taken to renew the summons 
for three years, and as no suHioient case has been made by the idaintilf to excuse 
the delay, I must hold that the ])resent application foJ‘ the issxic of a now 
summons is out of time, and 1 accordingly refuse it. 

Aj>i)li('ation icjuhcil. 

Attorneys for the Plaintifi'; Messrs. Swuihoa, Late and (Id. 

NOTES. 

[ LIMITATION -HERE PRESENTATION OF PLAINT NOT SUFFICIENT - 

Approved ill Gerctuier v. Jmjnndnmba (lS7i>) Gal., whore on the the tioliis w.is 
held to be s,iti.sfactorily iiocountcd for. i'er aluo Givil Trow'diiri' Code, 1!K)S, Sieh. I, IX. 
rule 5.] 


[314] APPEIdiATE CIVIL. 

The 11th January, Js‘,\ 

Present: 

Mr. .JiTSTicE L. S. .Jackson and Mr. .Justice Kennedv. 


Golap Chand Marwaree.Plaintiff 

oersu.'i 

Thakurani Mohokoom Kooaree and another.Defendants' 


. [ 2 C. L. R. 412 N.] 

ProniisHory Nnle- — (Jnsta7n)jed Document—Adtnissifnhty nf e.vnh’iu-c aliunde. 

The plaintiff, in a suit on a promissory note written on uiistampod p.ipur, ir. not debarrud 
from giving independent evideuee of eousidoratioii. 

Ankur Chunder Roy Chou'dhry v. Madhub Chunder Gltosc (-21 W. R., 1) distinguished. 

This was a suit by the endorsee of a promissory note to locover upon the 
note the sum of Bs. 1,878 and 7 annas. The note was unstamped, and was 
thereupon declared inadmissible as evidence. The Court at the same tunc 
refused to permit the plaintiff to prove consideration by other evidence. The 
lower Appellate Court upheld this decision, and the plaintiff preferroil a special 
appeal to the High Court. 

Special Appeal No. 2839 of 1876, against the deo-ree ol .T. L. Lewis,. Esq ., Judge of Zilla 
Bbogalpore, dated the 13th September 1876, affirming the decree of Baboo Mothoora Nath 
Qoopta, Subordinate Judge of that district, dated the 2'2nd of June 1876. 
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lx.ft. d CaL'%3 QOLAt* CHAKD &e. V. ikAItURA'Kl MOAOKOOM ile^STS!) 

Baboo 'Mohesh Chunder Ghowdhry for the Appellant. 

Baboo TarufJt hath Sen for the*Respondents. 

The Judgment of the Court was delivered by 

Kennedy, J.— The general principle seems well settled that the existence 
of an unstamped promissory note does not prevent the lender of money from 
recovering on the original consideration, if the pleadings are properly Earned 
for that purj^se’: Farr v. Price (1 East, 55). In this country, the great power 
given of raising the tri^e issues between the parties prevents the question of 
pleading ha^-ing much importance. Our only difficulty arose from the decision 
of Sir R. Couch in Ankur Chunder Boy Ghowdhry v. Madhiib Ckunden Ohose 
(21 W. R., 1). C3i3] When that case, however, is examined, it does not support 

the proposition for which it was cited by the res pondents’ pleader. It is 
not very satisfactorily reported, there being no note of the argument or state¬ 
ment of the facts ; but so far as we can gather, there had been no attempt in the 
lower Court to give independent evidence of the consideration, the contention for 
the plaintiff being that there was a sufficient admission of the note in the 
written statement; and I think it highly improbable that, considering the Judges 
who decided the case, they intended, without any allusion to Farr v. Price, to 
overrule Lord Kknyon'S decision in that case, which precisely governs the 
present appeal, in which it appears tliat the plaintiff did seek to give evidence 
of the advance, the form of pleading being as 1 said not material. 

Appeal allowed. 


NOTES. 

I INADMISSIBLE PRO-NOTE -EVipENCE OF DEBT ALIUNDE- 

Whcrc the canKO of action is otherwise complete it miy be sued on, (1905) 29 Mad., Ill, 
following (ISBi) 7 Cal., 2S6 and distinguishing (JS86) 10 Mad., 94 as a case whore the 
original consideration wa.s tiine-barrod. 

Sec also (1905) 28 All., 298 : (1881) 4 All., 135 ; (1899) 24 Bom., 360. 

Whore the cause of action is the pro-note itself, the suit fails if it is inadmissible:—26 
Cal., 178, dissenting from (1890) 23 Cal., 851; (1893) 14 Bi n.. 192 ; (1888) 12 Bom., 443; 
7 Mad., 440. 

Consideration is not one of the terms of a eontrast within sec. 91 of the Evidence 
Act, t872 (1906) 33 Cal., 607. 

Admission of socondary evidence when the opposite party does not produce the 
originalSee (1880) 2 Mad., 208 ; (1884) 7 Mad., 440.] 
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PBIVY COUNCIL 

T7ie 6th and 7th December, 1H77. 

Present: 

Sir J. W. Colvile, Sir B. Peacock, Sir M. p:. Smith, and 
* Sir R. P. Collier. 

Bannoo and others.Defendants 

versus * 

Kashee Ram.Plaintiff. 

[On ap[)eal from the Court of the Judicial Gominissioner of Oudh.1 
Hindu law—Joint Family—Joint Estate — Presumption. 

In the case of an ordinary Hindu family who are livin); together, or who have their onlirp 
property in common, the presumption is that everything in the possession of any one 
member of the family belongs to the common stock. The onus of establishing the contrary 
rests on him who alleges separate property. 

But this presumption docs nut arise where it appears that there has been a division of 
the family property, and a separation in the family, all the incmbcrs of which arc living 
separately. 

This was an appeal from a judgment of the Judicial Commissioner of 
Oudh, dated the 26th February 1875, confirming decisions pronounced by 
subordinate Courts in Oudh, in favour of the respondent, who was the plaintiff 
in the suit. 

The only question arising on this appeal was as to whether the plaintiff had 
established his claim to succeed to certain [316] property which had been held 
by his deceased uncle, by reason that, at the time of his uncle’s death, he and 
the plaintiff were members of a joint undivided family, and that the property 
in question was joint family property. 

Mr. S. G. Grady and Mr. C. W. Arathoon appeared for the Appellants. 

The Respondent was not represented. 

Their Lordships’ Judgment, reversing the judgments of the Court below, 
was delivered by 

Sir M. E. Smith. —This is a suit brought in the Court of the Civil Judge 
of Lucknow, by Kashee Ram, a nephew of Ram Dyal, who died in the year 
1873, against Mussamut Bannoo and Mussainut Munna, the widows of Ram 
Dayal, and Munna Lall his grandson, the son of his daughter. The claim is for 
an eight-anna share, or one-half, of all the property in possession of Ram Dyal 
at the time of his death. The property consists principally of moveable pro¬ 
perty, but the claim includes a pucca house and shop. 

The claim is based on the foundation that Ram Dyal, at the time of his 
death, was a member of a joint family, consisting of himself and of the pla/intiff 
Kashee Ram and his brother Kasho Ram,—those two being the sons of Ram 
Buksh, a brother of Ram Dyal. Kasho Ram did not join in this suit. The 
state of the family was this: Ram Gholam left four sons, Sheo Buksh, Ram Bilas, 
Ram Buksh and Ram Dyal. Sheo Buksh and Ram Bilas are dead ; one dying 
without a widow or children, and the other leaving a widow only. Ram Buksh 

two sons, Kashee Ram, the plaintiff, and Kasho Ram. Ram Dyal had 


.pR. 8 Cal. 816 
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DO son. The plaintiff admits in his plaint that his grandfather Bam Gholam 
divided the ancestral property amongst his four sons, though, according to his 
statement, the foilr sons did not take separately, but Sheo Buksh and Bam Bilas 
took one-half jointly, and so formed a separate family, and the other half was 
allotted to Bam Buksh and Bam Dyal. Ho contends that Bam Buksh and 
Bam Dyal remained a joint family. On the part of the present appellants, the 
defendants it is stated C8i7j that the division by Bam Gholam was not into 
two parts, as Kashee Bam contends, hut that each of the sous took a separate 
share. 

* There is no distinct proof, one way or the other, as to the nature of that divi¬ 
sion, but undoubtedly a division was made, and it may be taken as against the 
plaintiff that at all events ttio family was divided into two groups at that time. 
It further appears that, in the lifetime of Ram Dyal, Kashee Bam, the plaintiff’, 
and his brother Kaslio Ram, as between thomsolves, separated, and therefore 
the family was still further bi'oken up. it also appears that, whatever the 
division of the property may liave been by Bam Gholam, all the members of 
the family lived separatelv, and tlieru was no commensality between them. In 
the case of an ordinary Hindu family who are living together, or who have 
their entire property in common, the presumption is that all that any one 
member of the family is found in possession of, belongs to the common stock. 
That is the ordinary presumption, and the onus of establishing the contrary is 
thrown on the member of the family who disputes it. Having regard, however, 
to the state of this family when the present dispute arose, their Lordships 
think that that presumption cannot bo relied upon as the foundation of the 
plaintiff's case, and tliorofore as he seeks to recover property which was in the 
possession of Bam Dyal and was ostensibly his own at the time of his death, 
it lies upon him to establish by evidence tho foundation of his case, viz., that 
the property was joint property to which he and his brother Kasho Bam, as 
surviving members, wore entitled. It may be stated that the issue in the case, 
which is the only one material to bo decided, raises distinctly that question. 
The issue is, “ Was tho plaintiff joint with Ram Dyal at his death T' The 
evidence is extremely scanty, and what there is of it is very unsatisfactory. That 
remark was made by the Commissioner upon the appeal from the. Civil 
Judge, and was also made by the Judicial Commissidner when the question 
came before him on tho right of appeal. 

fTheir Lordships, after analysing tho evidence relied on by the plaintiff', and 
commenting on tiie judgments of tho lower Courts, concluded by advising 
Her Majesty to reverse these [3183 judgments and to dismiss the plaintiff ’s suit 
with costs in fho Courts below, and they allowed the appellant the costs of the 
appeal.) 

Appeal alloiocd. 

Agent for tho Appellants: Mr. T. L. U^ilso?i. 


NOTES. 

[ PfiESOMPTION OF PBOPERTY BEING JOINT IN HINDU FAMILY— 

Soe (1883) 9 Cal., 237 and (1890) 15 IJoiti., 201 as lu ciroumstuucus whon bho presumption 
is tho other way. See also (1883) 8 Bum, 154 ; 18 All., 90.] 


886 



CBOTTERJ^AREE LALL V. IIAMBELASHBE KOER &C.’ [lB77j I.fi.R. 8 Cal. 819 

' [Stal-SIBI 

APPELLATE CIVIL. 

The 21st December, 1877. 

Present :' 

Mr. Justice Ainslie and Mr. Justice Kennedy. 

Chutterdharoe Lall.Deoree-lioldor 

versus 

Raaibelashee Koer and others.Jiidguient-dohtors.' 

[-10. L. R. 847.3 

Security Bond—Surety—Execution—Act VIII oj I'lCtO, ss. W4-, 812. 

A bond given as security for costs under s. 34iio£ Act VIll of 1851) may l>f enforced in a 
summary way by proceedings in execution. 

Ram Kishen Dim v. Ilurkhoo Singh (7 W. R., S‘21)) and ^ujentlro Xarain Roi, v_ 
Ilemanginee Dossee (lU W. R., 85) distinguished. 

In this case, Chutterdharee Lall, tho present appellant, had obtained a decree 
against one Mohabir Porsaud and another in tho Court of the Subordinate 
Judge of Tirhoot. An appeal was filed against this decree in the High Court. 
Before the hearing of tho appeal, the then appellants were called upon, under 
s. 342 f of Act VIII of 1859 to furnish security for costs of tlio apjieal. One 
Brojo Coomar Singh stood surety for these costs and signed a security bond to 
tliat effect. The appeal was thereupon heard and dismissed. Brojo Coomar 
Singh having in the meantime died, Chuttordliaree Lall apfilied for execution 
of his decree for costs against his representatives. Tlie Subordimite Judge 
refused such application, on the ground that the High Court had not specifically 
named the surety, Brojo Coomar Singh, in its final doci'co. Chutterdharee [jail 
apixjaled to the High Court. 

[319] Baboo liajendro Nath Bose for tho Appolhint. 

The Respondents were unrepresented. 

Tho Judgment of the Court was delivered by 

AinsliOt J.—It appears to us that this case is clearly distinguishable 
from the cases of Bam Kishen Doss v. Ilurkhoo Siiujli (7 W. R., 329) and 
Gujevdro Narain Boy v. Ilemangniee Dassee (13 W. R., 35), in which it was held 
that s. 204 \ does not apply to parties who have become suietios aftei- the 

* Miscullanoous Regular Appeal No. 218 of 1877, agiinist the order of HabooOriAh Chunder 
Ohose, First Subordinate Judge of Zilla Tirhoot, dated the 24th of March 1877. 

t [Sec. 842:—It shall be in the discretion of the Appellate Court to demand security 
for costs from tho iippelJaiit or not, as it shall see fit, before tho 
Appellate Court may, at respondent is called upon to appear and answer. Provided that 
its discretion, require the Court shall demand such security in all cases in which the 
security for costs from appellant is residing out of the British Territories in India and 
appellant. is not possessed of any land or other immoveable property within 

those torritorios independent of the property to which the ^peal 
relates ; and in tho event of such security not being furnished at the time of presenting the 
memorandum of appeal or within ^uch time as the Court shall order, the Court shall reject 
the appeal.] 

} [Sec. 204 :—Whenever a person has become liable as security for tho performance of a. 

decree or of any part thereof, the decree may be executed 
Decree against sureties, against such person to tho extent to which he has rendered him¬ 
self liable, in the same manner as a decree may be enforced 
against a defendant.] 
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decree. In the present case the security was demanded and takm under 
3. 342 before the decree, for the purpose of seciiring to the respondent his costs in 
the event of his b%ing successful. «< * 


The case must, therefore, go .back to the Subordinate Judge in order that 
he may allow execution to proceed against the sureties; but before doin^ so, 
it will, of course, be necessary that the decree-holder should give the surrty 
notice of his intention to proceed a'gainst him instead of proceeding against the 
original judgment-debtor; he should be served with notice to show cause why 
the decree should not bq executed against him. 


We may also observe that in this case the original surety appears to be 
dead. It will, therefore, also be necessary, unless it has already been done in 
an earlier stage of the proceedings, to issue a notice under s. 216 before any 
steps are taken for enforcing the decree against the respondents. 


Appeal allowed. 


NOTES. 

[ STATUTORY PROYISION- 

The Civil Procedure Code (1908), sec. 145, enacts cxprcsslv as followsWhere any person 
has become liable as surety- 

fa) for the performance of any decree or anv part thereof, or 
(I>) for the restitution of any propert> taken in execution of a decree, or 
(c) for the payment of any money or for the fuldltnent of any condition imposed on any 
person under an order of the Court in any suit or in anv proceeding consequent 
thereon, 

the decree or order may be executed against him to the extent to which he has rendered him¬ 
self personally liable in the manner herein provided lor the execution of decrees, and such 
person shall, for the purposes of appeal, be doomed a party within the meaning of section 47. 

Therefore, this and other cases arc now within these express provisions of the Code (1889) 
1C Cal., 323 was a decision under the O., P. C., 1682. 

In (1880) 2 All., C04 K.H., the summary proceedings were hold applicable to security for 
coste in respect of Privy Council appeals.] 
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*.THI^BMPRBSS V. THAfclO’OB DVATi SINfih Ac. flfiTB] I.L.R. S Cal. 320 
[330] APPBLLATP: CRIMINAL. 


The 9th January, 187H. • 

Present : 

Mr. Justice Ainslie and Me. Justice McDonkll. 


The Empress 
versus 

Thacoor Dyal Sing and another.'* 


Cnviinal Procedure Code {Act X of 187'^), s. M()\ - Constructive 
Possession — Jntn~nmhate holders. 


In a Ci\.sp of dii^putcd poHRUs^ion botwocii two riv.il / iniinJars, cnii'ilriicliw possussion 
through intermediate holders (ticcadars), to whom the ryots pay runts, is not such possession 
as is contemplated by s. 530t of the Code of Criminal I’roceduru. 


The reference to the High Court arose out of the following circum¬ 
stances:—Disputes arose between one Sidhu Singh and Kasa Singh on the one 
side, and Dirgopal Singh and Thacoor Singh on the other, concerning tlieir 
respective shares as rival zatnindars to certain villages. Eiich party was, under 
s. 491 of the Criminal Procedure Code, bound down by the Deputy Magistrate 
of the sub-division to keep the peace for six months. Sidhu Singh and Kasa 
Singh appealed to the Magistrate of the district, who, while upholding the 
order of the Deputy Magistrate, suggested that the case seemed one of disputed 
possession, and might therefore be dealt with under s. 530 of the Code of 
Criminal Procedure. The Deputy Magistrate thereupon commenced proceedings 
under this section against the parties. A proportion of the villages comprising 
the lands in dispute were admittedly not held directly by the zainindars, but 
through ticca or intermediate holders to w^horn the ryots paid their rents. 
The Deputy Magistrate decided against the claim of Dirgopal Singh and 
Thacoor Dyal, and they appealed to the Magistrate of the district, who referred 
the matter to the High Court. 

• Criminal Reference No. 2790 of 1877 from the order of W. S. WclLi, Esq., jMiigistrate 
of Shahabad, dated the 13tli December 1877. 

t [ Sec. 530 ;—Whenever the Magistrate of the district, or a Magistrate of a division*of a 
di.strict, or Magistrate of the first class, is satisfied that a dispute, 
Magistrate how to pro- likely to induce a broach of the peace, exists concoruing any 
oeed if any dispute concern- laud, or the boundaries of any laud, or couccrniiig any houses, 
ing land, etc., is likely to water, fisheries, crops or other produce of laud, withiu the limits 
cause breach of the peace, of his jurisdiction, such Magistrate shall record proceedings stat¬ 
ing the grounds of his lieiug so satisfied, and shall call on all 
parties concerned in such dispute to attend his Court iu person, or by agent, within a timo 
to bo fixed by such Magistrate, and to give in a written statement of their respective claims, 
as respects the fact of actual possession of the subject of dispute. 


Party in possession to be 
continued until ousted by 
due course of law. 


Such Magistrate shi;!!, without reference to the merits of 
the claims of any party to a right of posscssiou, proceed to 
inquire and decide which party is in possession of the subject of 
dispute. 


After satisfying himself upon that point, he shall issue an order declaring the party or 
parties to bo entitl^ to retain possession until ousted by due course of law, and forbidding 
all disturbance of possession until such time. 

Explanation .—Such Magistrate may satisfy himself of the existence of a dispute likely 
to induce a breach of the peace from a report or other information ; but the question of 
possession must be decided on evidence taken before him.] 


I CAIi.—112 


889 



t.LR. S Cal. 33i the fesfPREss v. thacoor dyal sing &o. [Id^Sj 

Baboo Gopal Lall Mitter and Baboo Anund Oopal Paulit tor the 
Appellants. ^ 

[321] The' Judgment oi the Court was delivered by * 

Ainslie, J. (who, after disposing of the case on grounds immaterial to 
this report, proceeded as follows):—Independently of this there is an(^her 
reason for which the order must he set aside. In the order of the Magistrate 
by which he referred the case to the Deputy Magistrate for explanation, it is 
said that the petitioner before him had asserted that six and twenty villages 
out of the thirty which formed the subject of the order were actually held in 
‘ticca. The Deputy Magistrate in his reply does not deny that there are certain 
villages in the possession of ticcadara, hut he contends that there being a dispute 
between the contending parties as to collection of rent, it is necessary to 
decide the question of possession in respect of all the villages held in khas 
and ticca jointly, by which lie apparently means all the villages, whether 
held khas or leased out. No doubt it has been held that questions between 
zamindars as to the right of collecting rent directly from the ryots may be 
considered by Magistrates, and that this right of so collecting rents is, in 
fact, possession within the meaning of s. 580; but that does not apply when 
there is an intermediate holder who admittedly receives rents from the ryots. 
Therefore, the order of the Deputy Magistrate is clearly bad as to all the villages 
which are not held direct by one or other of the zamindars, but are in the 
possession of farmers. Whether they be six and twenty in number or less is 
immaterial. It does not appear on this record which villages are held in farm 
and which are not. Therefore, we are unable to set aside any specific portion 
of the order of the Deputy Magistrate. 

The only question before us is whether we ought to quash his proceeding 
altogether or direct a further enquiry. We think, on the whole, that it is 
unnecessary that any further enquiry should be held on the present proceedings. 
They originated in a suggestion of the Magistrate of the district, and it appiears 
that the sub-divisional officer would not, but for that, have taken any proceed¬ 
ings under s. 530 He was satisfied with the steps that he had taken in 
binding down both parties in recognizances to keep the peace. It is still open 
to him, if he thinks fit, to make an enquiry, [322] and^he is satisfied that unless 
proceedings be taken under s. 530, breach of the peace is imminent, he can 
institute proceedings afresh ; but if he sliould deem it proper to record any 
fresh proceeding under s. 530, it will be necessary for him to ascertain clearly 
and define the particular villages or portions of villages to which the enquiry 
is to apply, excluding all those which are not in the immediate possession of 
either one party or the other. 


NOTES* 

CBTJLTUTORY ALTERATION 

In the Cr. I’. C., 1882, the words ‘any tangible imnKweableproperty’ were substituted for 
‘ any land or any houses, water, fisheries, crop or other produce of land.’ 

Thi.s case was not followed in (1878) 5 C. L. R., 287 ; see also (1885) 11 Oal., 413.] ■ 
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CB Cal. 322] 

APPELLATE CIVIL. 

-». 

The iiSth November, 1877. 

Pbbsent: 

Mr. Justice L. S. Jackson and Mr. Justice McDonell. 

Gungapersad and others.Plaintiffs 

versus 

Gogun Sing.Defendant.' 

Registration—Dowl Fehrist—Act VllI of 1871. 

A Dav'l Fehrist lieing merely ft memorandum hy a zamind.ir’s agent ol the r.iti'M of rout 
agreed upon, and to which the lenanta aihx thoir signature', in token of such agrccinont, is 
not a contract, and does not require to be stamped or registered. 

This was a suit for arrears of rent at a certain rate admitteilly in excess 
of the rent previously paid by the defendant. In proof of his claim for the 
excess rate, the plaintiff filed a dowl fehrist, purporting to be a tneinoranduiii 
containing a list of the holdings and rates of tents of the ryots with tbeir 
signatures appended. The plaintiff' obtained a decree in the Munsif’s Court. 
The lower Appellate Court, however, reversed the finding of the Munsif on the 
ground that the dotol fehrist which formed the Itase of the plaintiff’s claim was 
not registered, and therefore not receivable in evidence. 

The plaintiff preferred a special appeal to thu High Court. 

Baboo Unnoda Pershad Banerjcc and Baboo Nec.litiadkuh Sen for tlio 
Appellants. 

[3231 Baboo Kalee Kissen Sen for the Rospondont. 

The Judgment of the Court was delivered by 

Jackson, J. —^The question that arises in tliis special aiqxial is whetlier 
the lower Appellate Coutt is right in reversing the decree of the Court below, 
and apparently dismissing the suit on the ground of the reception of a document 
ocJled dotol fehrist, which, in the opinion of the lower Appellate Court,,was 
inadmissible, because it was not registered and not stamped It is not dis¬ 
coverable from the judgment of the Munsif that any objection had been taken 
to the dowl in the Court of Fijyst Instance on that ground. The contest before 
him appears to have been whether the dowl was genuine or not,— that is to say, 
whether it recorded facts which were actually true. But the Judge holds that 
it was “ nothing more or less than the record of the now rates of l ont, and that 
the signatures of the ryots were taken to it in testimony of their agree¬ 
ment to cultivate the lands at the rate mentioned. It specified seven 
years as the period for which these holdings were to continue, and should 
therefore have been registered.” Now it seems that the plaintiff" when 
he filed his plaint, filed not only the jumina-wa8li-l)akoos relating to the 
years in dispute, but at a later stage of the case a document was also filed, 
which, as Mr. Hallett says, “it pleased the plaintiff'to call a rfoiy//c/i/7.s^.” 
Mr. Hallett does not say why the plaintiff should not have been pleased to call 

* Special Appeal No. 2515 of 1876, against the ducrcc of J. R. Hallutt, K^q., Second 
Subordinate Judge of Bhagulpore, dated the 11th August 1876, reversing a decree of iloulvi 
Syed Khajeh Pukhruddin gossein, Munsif of Monghyr, dated ‘JSth February 1876, 
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it a dowl fehrist, nor does he suggest any other appropriate name by which it 
ought to be called. But the use of it is to be found in the judgment of the 
Munsif. He s^ys " From the testimony of the plaintiCf's witnesses, who 
are trustwortliy persons and proprietors of the mouza, as well as from that of 
the patwari, the writer of the dcnvl, it is fully proved that the dowl was prepared 
correctly and faithfully, and that it was accepted by all the tenants,” and there 
was evidence which the Munsif accepted to show that rent has been collected 
from the ryots afterwards in accordance with that dowl. Therefore we under* 
stand the was merely a memorandum or record by the zamindar’s 
agents of th*e rent which had been settled between the zamindar and the ryots, 
£334] and that the various ryots affixed their signatures to this dowl in testi¬ 
mony of their admission of the correctness of the jumma thereon recited as 
having been imposed on them. The dotal was not in itself a contract. It was 
no more a contract than are chittas or measurement papers, or what are called 
sunUkalic papers, which are constantly signed by ryots, monduls, and other 
persons in testimony of their concurrence. It appears to us that there is 
nothing in the law to require a dowl fehrist to bo either registered or stamped, 
nor, on the other hand, is it a document which could he regarded as binding or 
conclusive evidence of a contract. It is a matter of observation of course, and 
throws the burthen of explanation uj)on any ryot who having put his signature 
to it, afterwards disputes tlie facts wiiich it recites. It may fairly be asked 
how came you to sign this document if you were not a consenting party to it. 
It seems to us, therefore, that the Judge was wrong in saying that this docu¬ 
ment was inadmissible, and that he ought to have taken it into consideration 
together with the other evidence. The case will be remanded to the lower 
Api>ellate Court accordingly. 

Case remanded. 


NOTES. 

[This case was followed in (1880) 5 Ca>l., 804 where it was hcld)that the lessee's signing an 
entry in the lessor’s accounts showing the area demised and the lease was no more than an 
admistiion. Where however the ae.uuplHiico of a written proposal to take a lease is endorsed on 
it, that would constitute .i lease :--(1881) 10 C. L. R., Til.J 


[3 Cal. 324] 

PRIVY COUNCIL. 


The idlih ami 28th June,' 1877. 

Present ; 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, and 

Sir R. P. Collier. 


Ashgar Ali and others.Plaintiffs 

versus 

Delroos Banoo Begum.Defendant. 


[On Appeal from the High Court of Judicature at Fort William in Bengal.] 
Purdah Woman—Execution of Doewments. 

A Court, when dealing with the disposition of her property by a purdah woman, ought to 
be satisfied that the transaction w’as explained tohec, and that she knew what she WMdajng. 
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especially in a case where, without legal assistance, for no consideration, and without any 
equivalent, she has executed a document, written in a language she docs not understand, 
which deprives her of all her property. In the case of a woman, who has no 

legal assistance, the ordinary presumption, that ft a person of competon? capacity signs a deed 
he understands the instrument to which he has affixed his name, docs not arise. 

[826] The decision of the High Court that the endowment created by the document 
was not of such a public character as would sustain a suit under Act XX of 18651, not 
dissented from. 

This was an appeal from a decision of a Division l^ench of»tlie Calcutta 
High Court, dated the 20th zVpril 187rj, reversing a decision of the Jtidgo of tjie 
24-PorganuaB, dated the 21st March 1871, and dismissing tlie suit instituted 
by the appellants in the latter Court. 

Tlie facts of the oise and the questions tlmroin raised for determination 
are set forth in tlie report of the case in the Court below (15 H. 1j. E., 167). 

At the liearing of tlie appeal Mr. Ln.ith, Q. C., and Mr. Dnijnc ajipeai'ud 
for the Appellants, and Mr. Cowic, Q. C., and Mr. J D. Maipic for the 
Eespondent. 

Their Lordships’ Judgment, allirming the decision of the High Court, was 
delivered by 

Sir M. E. Smith. —This suit was instituted under Act XX of 1H6H, against 
the respondent, as the of a Mahomedan religious endowment, for 

malversation in wasting and misapiiropriating the estate. The plaintiffs 
(appellants) sought to obtain an account, the removal of the respondent from 
the office of nmtawalli, and the appointment of two of the plaintiff’s, who are 
her nephews and next heirs, in her place. The allegation in the plaint, which is 
the foundation of the plaintiff's’ case, is as follows : “Tliat the defendant has, 
by a registered ivaqfnamah of the 25tl] Zikad 1268, llijri,'’ answering to the 
10th September 1852, “endowed the entire estate liold and owned by her to 
the Imambara for religious purposes.” The Judge of the Court of the 24-Por- 
gannas made a decree in favour of the plaintiff’s, establisliing the validity of the 
endowment, and granting the relief prayed. This docroo was reversed by the 
High Court, on ground that the allegation in the plaint, wliich has just 
been cited, was not established. It was also held that the endowment, if 
established, was not of such a public nature as would sustain a suit under Act 
XX of 1863. 

[326] The respondent inherited a large estate from her mother, Nigarara 
Begum, having survived two.hrothers, who died in their mother’s lifetime. 
Two of the plaintiff’s are 4ih6 sons of one of these brothers : the other three 
plaintiffs are persons in no way connected with tlie family, hut who claim the 
benefit of the endowment. The mother, Nigarara, died in 1850 ; and about 
two years afterwards the tanliutnamiih relied on was executed. The family 
are Mahomedans of the Shoah sect. The iaiifiiUnnmah is dated the 10th 
September 1852, and the material parts of it are tlioso : “I make a trustworthy 
“ declaration and a legal acknowledgment, and give in writing to the effect that 
“ I consider it indispensable and incumbent upon me to continue and per- 
“ petuate the ceremonies for pious uses of such description as ' fathia ’ (offering 
“ prayers for the dead) ‘ hazrat,' on whom be the benedictions, etc., which is 
“ the fixed and settled usage of my family, T have no ^lawful children or 
“ grandchildren who may be my legal heirs, therefore, talooka of Ohitpore,” 
describing certain property, “and all the compensation money, etc., the price 
“ of which at prwenti is estimated at one lakh of Rs. (1,00,000) which I hold in 
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“ my possession, without any one having any share therein, and without there 
“ being any other co-partner, as my legal hereditary right, having received 
" the same from^ my ancestors in ^iccordance with what is laid down in 
" separate documents, the same for special pious purposes I have made in 
“ perpetuity, with all inherent adventitious rights and interests, large and small, 
“ lying therein attached thereto, and arising therefrom, with all appurtenances 
“ particularly of pious uses. As long as I live, the wife of my brother of 
“ blessed memory, Mussummat Jigri Khanum, the daughter of the late Moonshi 
“ Hidayat Ali, shall remain muiawalli of the aforementioned waqf. If I, the 
“ endower, die before the aforesaid lady, then the affairs connected with tauliut 
“ shall, in a perfect form, revert to the aforementioned lady. Should the afore- 
“ mentioned lady die before me, 1, the hequeather, alone will act as & mutawalli 
“ of the wacif endowed property. The one of us two who may survive the 
“ other shall, either at the time of death or previous to it, appoint whomsoever 
“ she finds most worthy and befitting as a trustee {miUawalli) to the endow- 
“ ment.” Then the deed goes on, “ The specification of the [327] expenses 
“ is this : .All the income derived from tho aforementioned endowment has, 
*’ after the payment of tho Government revenue, been divided into 28 parts. 
“ Of these, 15 parts arc to he applied to tho expenses of the fathia of the 
“ Lord of the Universe, the last of tlie prophets (Mahomed) and tho Imams, 
“ the blessing and peaoe of God he with them all, and the expenses of the 
" ten days of Mohurrum and all the Iioly days, the repairs of Imambari and 
“ tombs ; seven parts thereof shall bo received by all the amlahs and servants, 
“ whose names are inserted at tho foot of this or other documents bearing the 
“ seal and signature of mo, the declarant, which they may have in their [X)8- 
“ session, some from generation to generation, and others as long as they retain 
“ the service, as detailed in separate documents ; and six parts thereof will be 
" received by us, the mutatvallis, in equal shares.” Now, the effect of this 
instrument is to devote all the jiroperty which this lady possessed to religious 
uses, to destroy her rights as proprietor, and to constitute her one only of the 
mutawallis for tho raanageinont of tho endowment, giving her three-twenty- 
eighths parts of the income of the whole property only for lier management. 
The deed was written in Persian, a language the Begum did not understand, 
iter case is, that although she executed the instrument, its contents were not 
explained to her, and that she was ignorant that its effedt would be that which 
has just been described. 

T^eir Lordsliips are of opinion, agreeing with the High Court, that it is 
not established that tho Begum understood the full import and effect of the 
document she executed. It is incumbent on the Court, when dealing with the 
disposition of her prooorty by a purdahnashin wonian^ to be satisfied that the 
transaction was explained to her, and that she know what she was doing; and 
especially sc in a case like tho present, where, for no consideration, and without 
any equivalent, this lady has executed a document wbicli deprives her of all 
her property. 

A mutation of names from her own alone, to her own and Jigri Khanum’s 
as mutawallis was effected ; hut tho mooktearnamah was not proved. 
Undcaibtedly, also, the estates wore afterwards described in several documents 
as waqf mehals, and she herself was described in many transactions relating to the 
[328] estates as m/^awalli. Receipts for rents were given first in her own and 
Jigri’s name as mutawallis, and, after Jigri’s death, which happened about two 
years after the deed, in her own name of mutawalli. Pottaks were granted in 
which she is so described. Suits were also broughtdn which she is plaintiff 
with a similar description. On the other hand, for more then twenty years, 
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notvrithsfcanding abe was nonain^ally described in tbe transactions to which I 
have referred as mutawalli, she actually dealt with the property as her own. 
She granted mourusi leases, sold parts, ap4 mortgaged other yarts, and in every 
way treated the property as her own, and as if it were not subject to a religious 
trust. Those acts, which extended over the whole time from the execution of 
the deed to the commencement of the suit, are very strong to show her own 
consciousness, that while she was described as mutawalli she reallly believed 
herself to be the proprietor and owner of the pi-operty, and had no idea that 
she had reduced herself to the state of a mere manager of it, entitled only to 
three-twenty-eighths parts of the income for her maintenance. 

Her own evidence, with reference to the deed, is given in an apparently 
candid manner. Bhe admits its execution, and that she intended to create some 
trust for religious purposes ; but she denies that she knew wliat w-as the full 
extent and import of the deed. She says : “1 executed the tauliiUnamah when 
" I was residing in this house. 1 have been, prior to tlie execution of the 
“ lauUutnaviah, residing and am still residing in this house, since n)y njother’s 
" death. When my mother died I was then at Moorshedabad. A year after 
“ my mother’s death I came here, but on the way rny nephews Nawab Ashgar 
“ .Ali and Nawab Ahmed Ali, the plaintiffs in this suit, stoi)i)ed my boat. I 
“ was detained for twenty days near Rous lien abad, and then 1 applied to the 
“ Magistrate and got my boat released. After this 1 came hero. Two or three 
“ years after I oame here, I executed this taiihutnaviah. I myself do not know 
how to read and write. 1 told Ali Zamir, my servant, to draw out a will, or 
“ some such writing, as will after my death be able to keep up the religious 
“ ceremonies of my mother. Then he brought to mo a writing which he read 
“ to me.” She says in [329] another place that it was read in Persian : “ He 
“ also told me that, after my death, whoever will be the mutawalli will perpetuate 
“ the works (i.f*., the religious affairs) of iny motiior. I do not understand 
" Persian." Then there is a note by the Commissioner. “ A portion of the 
“ document marked ‘ A ’ was read to the witness, and she says, 1 do not 
“ understand it. That portion being translated into Urdu by Abdool Azi/, 
“she says: I novjj understand it. My object in making tlie tanhutnamah 
“ was not what is stated in the part marked A.” This part of the deed 
is not identified, but> no doubt it was a material part. Then there is 
this question, “ Whether for the purpose of perpetuating the ceremonies 
“ observed in your family from ancient time, you executed the tauhulnaniah ? 
“ Answer, Moonshi Ali Zamen brought to me a writing saying Unit I shall have 
" absolute power over the properties during my lifetime ” If the deed was 
thus represented to her, then it did not carry out her intentions. It was 
a deed which not only did not carry thorn into effect, but was entirely and 
absolutely opposed to them. She intended and desired to retain the estate 
for her own life, and to create an endowment by way of testamentary disposi¬ 
tion of it after her death. The person who prepared the tanhutnamah may 
have been aware that she could not effect her purpose by such a disposition, 
and having prepared this deed may have led her to suppose that it did carry 
out her purpose, without explaining to her that it would deprive her of her pro¬ 
perty and leave her in the state of a mere manager of it, liable to bo depri^d of 
that management if she broke any of the trusts of the deed. It is impossible 
to suppose that she could have been conscious of the tenor and effect of the 
deed, when immediately after, and ever after, she wholly disregarded the trusts 
of it by the mode in which she dealt with the property. 

There am eight witnesses to the deed ; one only has been called, and be 
does not prove that the deed was read over and explained. This witness does 


895 





IX.R. S Cal. 380 ashqa'e ali &o. v. delroos banoo beoum^ [1877] 


not say that he was present when it was read'over to her in Persian. Undoubted¬ 
ly, if a person of competent capacity signs a deed, it is to be presumed that he 
understood the iufitrument to which he has affixed his name ; CSSO} but in the 
case of a piirdahnashin woman, who had, as in this case, no legal assistance, 
the ordinary presumption does not arise ; and it is incumbent upon the Court 
to be satisfied, ns a matter of fact, that she really did understand the instru¬ 
ment to which she has put her name. This seems to have been the view of the 
High Court, which it has expressed in two passages of the judgment. The Court 
says : “ It is glear thatshe had no professional assistance at the time. Ali Zamen 
“ is described as an old ajid trustworthy servant, hut not a lawyer,”—(it may be 
observed, the respondent says that this is tlio only deed that he ever drew as 
far as she knows),and none of the witnesses examined for the plaintiffs 
“ prove that the Begum, in creating the imtjf was in any way cogniiiant of 
“ the effect of lier act. It has been generally held in this country that pz/rda/t- 
nashin ladies have a claim to special consideration, particularly in cases where 
“ they deny on oath an effectual knowledge of documents which they are 
“ said to have made. ” .\nd, again, the Court says ; “ In this case we have 

“an illiterate and prejudiced woman, with no professional assistance, exe- 
“ cuting a deed written in a language which she did not understand, and which, 
“ as she swears, was not o.xplained to her, by which she completely divests 
“ herself of the whole of a large property, and then immediately sets to work to do 
“ a series of acts which would have the effect of turninghor out of the mutawalli- 
“ ship she had created for herself, and of throwing her upon the world absolutely 
“ penniless. Before we come to such a conclusion we ought to have very 
“ distinct proof that the real purjiort of the imej/ deed was properly explained to 
“ Delroos Banoo Begum, and that she know what she was about, and that it 
“ is not too much to say that no such proof has bean attempted to be given by 
“ the plaintiffs. ” 

Their Lordships having come to this conclusion upon the main facts of the 
case, it is not necessary for them to deto’inine the other point which the 
High Court decided,—namely, that this endowment was not of such a public 
character as would sustain a suit under .-Vet XX of 1803, but their Lordships 
desire to say that they see no reason for disagreeing with that part of the 
judgment. 

C331] In the result, their Lordships will humbly advise Her Majesty to 
affirn»the judgment of the High Court, and to dismiss this appeal with costs. 

Appeal dismissed. 

Agent foi tlio Appellants : Mr. T. L, Wilson.- 

f 

Agents for the Kespondent: Messrs. Wrentmore and Swvihoe. 


NOTES. 

[1. PURDAHHASHIM, DEEDS BY— 

For nature and onus of proof, seo (iy09) 1‘2 C. L. J., 115, 357, where all the cases on the 
point are collected. 

II. ACT XX OF 1868, WHEN APPLIGABLE- 

Bee (1891) 19 Cal., 275 ; (1890) 18 All., 227.] 
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.APPELLATE CIVIL 

a 

TliP ^(h Pi’cr.itiljn, /.srr * 

Present.. 

Mr. JrsTK'E Maukby and Mr. Jd’S'i’Ick I’ijinser 


Krishna Mohun Boso.Dtsl'oml.uit 

versus 

Okhiimoni Dossoe.Plaint,ftl.' 


Minntonnnce, Suit for- - Liiiiilntnni ■ .let XIV of ,s. /, d. /:{ -Act 

IX of Ifi/J. sell. II. (Ilf. 

ciliiiin (iiKjc liiirri'd riinnol lie revived h\ •> eli,iiif:;i- in ilie l.iw nl limitulion. This 
pnnuiplo applies .w wull to a claim for arriMi's <>1 iiiiiiiibenaiicc or an. mher cliiiiiis, as tii one 
for possi'sbion of land. 

This suit was instikitcrl l»y tlu; wirl(iv\ cif oiio Gociil CliundtT Boso, ngiiinst 
luii Into liiisliiind s l)rot.hoi', for niiiiriD'niinoo Ooeul (.’liuiulor Poso dicrl in 
Alagh 12ol B.R. (184.^»), anrl tho lo\v(‘i Court I'oiinfi that fho plaintiil had 
ncithor receuT'd nor niado .any claim foi nriintciiariac fioni that dale till t lio vear 
P27M B.S. (1H71) Tlip present, suit was Hied .m tli<' ITtli Snptenilior 1H73. 
Tlic Court of First Instaneo gave the idaiiilitf .i doeroo, tindiiig tint, under .\ct 
IX of IS71, the law of limitation in torce at tlie time of tiling tlie plaint, the 
claim was not barred. The Lower Appellate Court, iiiiheid ibis doeisiori, and 
the defendant preferred a siiocial ajipeal to the lligli Couit 

liahoo I'liKiulri MifiUinh (/host ami B.ihoo Uhoinih ('hu)i(lri liniii-rfct' for 
tlie apiielhint. The ant. is h.iriofi li\ hinita.t.ion [3323 'I’he iowei Court 
ha\in;; loiiiid that no payments had liei'ii made. '<> ilie plainlill, she should, 
liiidnr ;\e,t XIV of IS.'d), the law of Imiit-afion then m huee, liave luoiight her 
sriit within twelve years of her luishaiid's death Having faileil to do ".o, lier 
rigid, is o.Ntinct, and cannot he revived hv ain eliange m the limitation law. 
Act IX of 1871, thdroforc, does not apply to this ease. Wlien ,i suit lor the 
recovery of land is harmed h;i Statute of Limitation, the right is extinct : (iutujn 
(iolinif! Miuuhd V. The VoUcctor of I-I't‘niiiniitih\ (11 AI.Hire's 1. .A., .‘116, s, (., 
7 AV. P., P. C, 12;, SCO also ThuktHir luiful .\'nth Sii.hii.t Pro v (loci rninent 
(13 B. L. R., 41.6, at p. 1(10) and Xo/'ooi I'll/I lldi'i llost \. Kulht ('oonidl "(i llosr 
(I I.. 11, 1 Cal., 328). 

Bahoo llddhikn Chiint Miller for the resjumilent.- The lav. of limitation 
a)iplioahlo was that in forpo wlitai the plaint v\a-s tiled. A dolit is not necessarily 
extinguished although harrod hy limitation. See s. (>0 of the Contract Act, 
which permits a creditor to appropriate money of his debtor to a harred dolit. 

The following judgments were delivered : 

Markby, J.--Ih this case plaint,iiT sues to recovc'r Its. 1,760 on account of 
arrears of maintenance at Rs. 60 a monlli. The jjerson whom she sues is her 
husband's brother It lias been toimd that the father of the plaintiff’s 
husband, and of the defendant, died, leaving certain |n'oport\, which had 
descended to him from his father: and the lirst Court held that the ])laintiff 
was entitled to an allowance of Rs. 10 a mouth out of this property, and gave 
her a decree for Rs. 660. This docroe was appealed against, hut the appeal 

• Special Appeal No 2*28 of IS7(>, ag.unst th« decree of \V. ’Maejihorson, Esq., Ofliciatinf 
Judge of /ilia Cuttack, d>ited the 9tli September 1875, afliriinng the decree of \V, Wright, Esq., 
Subordinate Judge of that district, dated the 2ith September 1871. 
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was dismissed. The defendant has now brought the case here on special 
appeal. * 

Before us it,, is not denied that the plaintifl', upon ^e death of her father- 
in-law, became entitled to maintenance out of the ancestral estate, but it is con¬ 
tended that, under the circumstances of tliis case, that right was extinguished 
by the operation of the law of limitation as interpreted in India. It is conceded 
that, having regard to tho peculiar words of art. 128,’ sch.II of Act IX of 
1871, that Act which was [333] in force when this suit was brought, creates 
no bar to thp maintenance of this suit; but it is contended that, under the 
provisions of the prior .Statute, Act XIV of 18,59, this claim for maintenance 
v^as extinct prior to the passing of Act IX of 1871, and that a claim which has 
once l)ecome extinct cannot be revived hy a change in the law of limitation. 

1 think this contention is well founded. The facts are these : the plaintiff’s 
ffitlier died iu 184,5, and from that time at any rate the plaintiff has lived apart 
from her husiiand’s family, receiving nothing from them, and making no claim 
upon them. By cl. 131 of s. 1 of Act. Xl V of 18,59, the period of limitation for suits 
for tho recovery of maiiitenauce, where tho right to receive such maintenance 
is a charge on tho inheritar.ce of any estate, is twelve years from tho death 
of the person on whose estate tlio maintenance is alleged to he a charge, or from 
the date of the last payment to tiic plaintin liy tho party in possession of the 
estate on account of such maintenanee. Onder that Statute, therefore, the 
pl.'untitl's right to bring a suit for maintenance was certainly barred in 1868. 
But the case of (Jvtiija (iobind Mumhil v. The Collector of the 24-Peryunnahs 
(11 Moore's I. A., 34,5; s. <’., 7 \V. K., 1’. C , 12) establishes upon a firm basis 
the princijile that where a suit for blio recovery of possession of land is haired 
by a Statute of Limitation, the right is extinct: and to this extent the Statutes 
of Limitation in India cease to be nierelv Statutes which regulate the practice of 
the forum, and become Statutes affecting the right. In fact, they become to 
this extent Statutes of prescription. 

Then, is there anvtliing peculiar in tlio case of a suit to recover tho 
possession of land ujion which any distinction cun ho based, and upon which it 
can ho argued that whilst in tliis case the right is extinct where the remedy ia 
barred, it ia, nevertheless, not so in other cases. There has generally been 
more reluctance to ajiply rules of prescription to titles to land th^n to any other 
cases ; and if tlie right to land is extinguished by a neglect to pursue the remedy, 
I should he disposed to say that a fortiori other rights are extinguished also. 
Tiiis Eeeins to liave lieen the view taken in this Court in two recent decisions. 
Thus Act XXV of 18,57 provides that [334] no suit or other proceeding for the 
recovery of property seized under that Act sliall be had or taken unless the 


• lArt. lari, vliedule H. 

Description of Suit. : I'l'riod of liinitiUioii. 

1 


Time from which period 
begins to run. 


I 

By a Hindu for main-j Twelve years 

tcnauce. | 


When the maintenance sued 
for is claimed and refused.] 


+ tSec. 1, Cl. l.'lTo suits to enfon e the right to share in any property moveable or 
• immoveable on tho ground that it is joint family property ; and to 

Limitation of 1*2 years, suits for the recoverv of maintenance, where the right to receive 
Suits for sharcfl in joint such rnaiutenance, is a charge on the inheritance of any estate— 
family property and for the period of twelve years from the death of the persons from 
maintenance. whom the property alleged to lie joint is said to have descended, 

or on whose estate the maintenance is alleged to be a charge; 
or from the date of the last payment to the plaintiff or any person through whom he claims, 
by the person in the possession or management of such property or estate on account ef such 
alleged share, or on account of such maintenance, as the case may be.] 
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same be instituted within one year of the seizure. That section was repealed 
by Act IX.of 1871. But the Court (Sir Richard Couch, C.J., and Birch, J.,) 
said, the right to brmg a suit was extinguished and it was not revived by the 
repeal of the Act " (IS"B. L. R., 446 at p. 560). So in a case Before Mr. Justice 
PONTIPEX— ..Vocoor Chunder Bose v. Rally Coomar Ghose (I. U R., 1 Cal., 
328)—the plaintiff sued on a promissory note payable on demand. Under Act 
IX of 1871, which was in force when the suit was hrnught, the suit would not 
have been barred; but under Act XIV of 1H59 the suit was already barred on 
the Ist of .\pril 1873, when Act IX of 1871 came into operation. PONTJPliX, J., 
said,— It is impossible for me to hold that i)laintiff is not barred how because 
he has doferre.! the in.stitution of his suit until after the"lsb day of April 1873*” 
The learned Judge must, therefore, have thought that the debt was extinguished 
by the operation of the previous Statute. 

It has been pointed out to rno that s. 60 of the Contract Act appears to 
proceofl upon the principle that a debt barred by limitation is not extinguished, 
because tliat section allows a creditor to appropriate the monev of liisdolitor to 
a burred debt. This provision might certainly appear at first sight somewhat 
in contradiction with Mr. Justice PoNTlPEX’s judgment, but 1 should not bo 
inclined u{)on the strength of this i)rovision to dispute the propriety of that 
decision. 1 would rather treat this provision of the Contract Act as anomalous, 
and in contlict with the general principles of Indian law. It seems to me that 
in this country it is essentially necessary to take this view when the policy of 
the Legislature in matters of limitation has been so un.settled. There have been 
three Statutes of Limitation in less than twenty years, each laying down 
rules differing considerably from those of its predecessor. It would create 
great confusion if every time a new Act of Limitation were passed, rights which 
were supposed to bo barred were again revived: and tlie great advantage 
of a law of limitation, that it enables men to reckon upon security from further 
[33S] claim and to act accordingly, would bo entirely lost. In my opinion 
the right of the plaintiff to maintenance haying become barred prior to the 
passing of Act IX of 1871, it was also extinguished, and being extinguished it 
was not revived by the alteration which this Statute made in tlio period of 
limitation ajiplicable to suits of this nature. 

The resulji is, that the judgments of the Courts below must l)o reversed, 
and the suit dismissed with costs ; and the plaintiff, respondent, must also pay 
the co'^ts of this appeal. 

Prinsep, J. —I have had much doubt regarding the extinction af the 
right to sue for maintenance merely liecausu tlie remedy was barred iiy Act 
XTV of 1859, for if it has not been extinguished, the bar to a suit has been 
removed by the present Limitation Act {IX of 1871): hut having regard to the 
terras of the judgment of'the Privy Council in Ganqa Gohnid Mimdul’s ensr (J 1 
Moore’s I. A., 345; S. C , 7 W. R., P. C., 21), and the eases decided by this 
Court which have just been quoted, I feel that 1 cannot do otherwise than 
agree in the order which it is proposed to make. (See Abdul Karim v. Maujt 
Hansraj, 1, L. R., 1 Bom., 296; and Ramdiaudra v. lioma, 1. L. R., 1 Bom., 
305 note). 

Appeal allowed. 


NOTES. 

[ DEBT NOT EXTiNOmsHED THOUGH REMEDY BE BA BRED 

This case together with (l«7S) 4 Cal., -283 was overruled in (1880) 0 Cal., ;M0, See (187G) 
1 Mod., 228 ; (1877) 1 Mad., 301; (1880) 8 Cal., 897.] 
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[seal. 385] 

The noth DeecuilM-r, 


Pkusknt. 

Mk. Justice Ainsme and Mti. Justice Kennedy. 


Womdn Kliiiriutn.lu(l} 4 inont-ilol)liOi- 

tVISU.', 

* Kiilfoo)) Koor.Doui'i'o-lioUior . 

[ 1 C. L. R. 298 ] 

i\lai liitnic Dernu’ - Ai)f)i>nitt)H'nl i>t MitiKHje.r - ■ PJxt'Cution Salx .— 

Art VUr of I-'iW, x. 

Roi-I.iou ‘ilST, Ai't VUI i)f IS.'i'i, ilnc^ iimI, tpplv t" .i, flocri-c: on a mortf;iigt‘, wlion tbi dfcivr 
doclacf s Uiiii ocrl.iiii pl-(lpl'r^^ i-. (i> in' in s.i.l.i'>t.tut.inn of thi' inortgago <lcbl. A ninnagor, 
th(>rp,f^r(‘, cannot iio apiiomtcd under ■. ■.'I.'i in '.iich .i caw; 


The plaintiff in this casn nhl.iiinorl a (Incitoo for salt'- of oortain mortfjiif’od pro¬ 
perty. At the ooncjlusioii of the voar ol orace, [336] execution was taken out 
for sale of tfio land in questw'n. Tlie iiul^inetit-debtor obiooted to the sale, 
and apidied for the fippointrnent of a iniiniit?<M-under s. 2i3 of ActYIIl ol 
The lower Court refused the applieatiiui, wlieroupoii the jndf;ment-d(;hfor 
appealed to tlie ffifili Court 

Baboo Amarriidm N<ilh (Aniilrrjrr for tlic Appellant. 

Moonshoo Mahimied Yusnaf for the Hosiiondent. 

The judgment of the Court was delivered by 


Ainslie, J.- - Section :Md dt os nof npiily to a rlecu'c founded on a niortj*a,*;e, 
wliOM that decree declares fliaf certain pvi;|)iTti\ is i,o la* sold iii riMsfiie;-on iJ 
the inoi tgage doll!. The creditoiri^lit of'-iile in siir-'n < usn ri’,-.ts(.F; tiu'mo,, u.ico 
decree, and nof. on the attaehinenf in exeeiitioii The decree cir"ol l.(‘vaiii I 
by proceodinffs in execution thereof. Thoajtpeal must, he disinisseil wifli eiwts. 

Appeal dixmissed. 


• Mispisllanoous Regular Appcil, Nes.-il.',, 2U> iind ill? ol 1.S77, ag.iiii'-t the •rdiu of 
Baboo*Matadiii Ko> Bahadur, Subordm.iti; .ludge of Zilla Uv,i dated thi Sth of duiu'lh77. 
t [Sec. 114S AVhen tlie property (ittaobed sli.'ill i-oiinistof debts due. to tbe party who may 
I,' iiiif-werablc fortbo amount of tbi-decree, or of any lands, 
When the property Inuscs or nthur iinni()M'iible^proiM'rt\, it shall be competent to 
attached i-onsn,’,., ol dcl t . the ('oiiri lo ippomt .i iniuiager n(,t,he s.nd propi rtv. ^Mtll power 
or iminove.iblt propcri;,. < to mu for tJu dilit-., and to (■oUeel tlie rent, oi other receipts 
manager rn.iv be appointed. and prulit , ol the J.iiid or other imnio\eahle property, and to 

e.xecute such deeds or instnimenth iii writing as luaj be necessary 
for the purpose, and to pay and apph such rent.^-. profits or receipts towards the payincpl, of 
the amount of the decree and costs - or when the property attached shall consist of land if 

tbe judgmeiit-dohtor can satisfy the Court that there is reason- 
Court may postpone sale able' groiuid to belii-vc that the amount of the judgment may be 
of laud if satisfied that raised by the mortgage of the land, or by letting it on lease or 
amount of judgment may by disposing by private sale of a portion of the land or of any 
be raised bv mortgage, etc. other property belonging to the judgment-debtor, it shall be 

competeul totlu (.'ciurt, on the application of the judgment- 
debtor, to postpone the sale lor -such period <is il may think proper to enable the judgment- 
, _ debtor to raise the amount. In any ease in which a manager 

Manager to ronaer an- .jppomtpd^undcr this section, such manager shall bti 

counts. bound to render due .and jiropor accounts of bis n'ooipts and 

dighureemonts from time to time as the Court may direct. (Extended to rent suits by Act 
XIV, 1863, g. 6).J 
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NOTES. 

Cl. RECEIVER WHEN MORTGAGE DECREED 

Ttus HUitnle Into (iLtcred ; - » „ 

C. P. 0., lOOiS Sch. 1, O. 40, r. I (.■on'c.'>|ioii(liiig t,u 503 of 0. 1' . IHR'J; 

Wli< iti .ippt'iirs liO lh<s L'ourb to be just iiiiii eoiivi iiiciit tlio Courli iii.in bv iij'der 
((»,) iippoint Aivwivor ol .my propcrl\ whetlii'i’ beftirr or .»fter (lei.fee 
(5) remove .mv person [rom tlio posses .ion, or cn.stoilv of (lu- propcrlv, 

(<■) commit the same to the possession, cusU'dv or inaiM^enienL of thcrecener 
It w.is held in (iyO-2) 7 (;. W N., I5'2 th.ii thisdeeision lost its vuine .ifler the statutory 
chantto, and that .t receiver ran be .ippointed. 

II POSTPONEMENT OF SALE :- 

The provisions ot see. .’105 O. P. C , IHH'J, were held in.ipplu.ibii- |,ci iniirt.{(ai<e deerees .— 
(189fi) (>'M. L. J., 187. Tills nih-has reeeiM-d Legislative sanetion . for, m the Ci. P. C. 
1908. Sell 1, O. 21, r. H3 the following el.iiisi- lias been .idded - 

(3) Nothing in this rule .shall be deemed to .i]>plv to .i s.ib ol propertv diieited to be 
sold in eyeeution of ii ilei ree (ol sale III eiifon l•menl .>( .i inorig.igi of or .i charge on 
such prop..rl\.”] 


[3 Cal. 336] 

.APPELLATE CIVIL. 


bIK RTCH.AHJ) G.AUTH 


Till" loth Di'cetahry, JS77. 

PUESliNT : 

Ivi’., CUIEP -TuSTICK and MK. JrSTlCE BlltCll. 


(riinon Sini»h.Plaiid itf 

ivrsns 

Liltafiiti Hosstiii ami oIIrts .Dcfoiidants. 


i- 1 C. L R. 91] 

Mortgage—Covenant not (o ahennt*;. 

.\n iigrei'inent roi'it.'d *h.il .1 had executed .i bondiii f.iv.uir of/>, in whieh ii w.is deel.irod, 
“ 1 promise to rep.iv tlie wlede jiriiicip.i,I, with interest, in tlie month il Ph.ilgnn, 1271, I'' S., 
and till pi.yniiint 1)1 ’..lie .1 iioniit I will not trin.sfer .mv pr.ijieii.v by i ondition.ii sale or 
mortgige.” The bond contained no further provis.i declaring invalid iuturc alien.ilions of 
the lands belonging to .1, in the manner spccilied in the bind. //M, that the in'.truiiientdid 
not oper.iti' .is a inortg ige by I 

ItailitiiiifU Jhiiii (iogal •Xmainin Sini/n ' Hiiiii hiitt i UoiriUinj (.') D. D R , 200 

disliiigui..hKl 

On tho 1st of Sawan li7U Vasli (ilOtli duly lBti3) otm Doulut Sinsh lonfc 
and !i(lvancB(l certain imuioys to the [337] defonilant Chatru Singh, and 
in consideration of the loan Cliatru Singh executed a hond for the 
amount, which also (tontained the following agreement : “ 1 promise to 
repay the whole principal, with intere.st, in the month of Phalgun 1271, F. S. 
(March IS64), and till the payment of the amount I will not transfer 
any property bv conditional sale or mortgage ” On tho 1.5th February 1866, 
the defendant Chatru Singh, in consulcratioii ol moneys lent, hv a registered 

* Spnciiil Appi’al. No. 2499 of 187(5. ag.iinht the, decree of Baboo Miithurii Naih W-upta, 
First Sabordiuiite Judge of Zillah Bhiigalpbro, dated tho 14th *ii August 1876, reversing the 
decree of Moulvio Mohoraed Nurul Ho.ssom Khan, Munsif of Bagoa Scrai, dated the 29th oj 
jjovembet 1876. 
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mortgage bond mortgaged to the present plaintiff certain lands therein specified 
the property of the saidChatru Singh. Doulut Singh brought an action on the 
bond, and obtained a decree on the 2*Jth of March, and, in execution of this 
decree, attached,*and on the 7th August 1B69 sold by auction-sale, the lands 
comprised under the last-mentioned mortgage bond. The present suit was 
instituted for the recovery of Rs. 663-5 principal and interest due on this 
mortgage bond, by sale of the land comprised therein. 

The Lower Appellate Court, overruling the decision of the Court of First 
Instance, found that the prior bond given by the defendant Cbatru Singh to 
Doulut Singh was in th^ nature of a mortgage deed, and created a valid charge 
oh the property sold under the decree of the ‘iilth March 1866. 

The plaintiff' preferred a special appeal. 

Baboo Amarcndro Nath Ctiatterjee, for the Appellant. 

Mr. R. E. Twidalc and Moonsho Mohamed Yusoof for the Respondents. 

The judgment of the Court delivered by 

Garth, C.J.- -In this case we think that the Subordinate Judge has 
taken a wrong view' of tlie so-called instrument of mortgage. We consider 
that it did not amount to a mortgage at all, but that it was merely a covenant 
not to alienate any property of the debtor until payment of the money 
advanced. The case decided by the Full Bench— Rajkumar Bam Gopal 
Narayan Sinqh v. Bam Dutt Choivdhry (5 B. L. R., 264)—which has been 
[338] relied upon by the respondent, is, in our opinion, an authority in favour 
of the view which wo now take. The instrument before the Court in that 
case roferi'od to a specific property by name ; and there were expressions in the 
instrument which led the Court to think, that the parties intended that property 
to be pledged. But the Cliiof Justice in that case expressly says, that if the 
question there had been wliother a liond for payment of money, with a simple 
covenant not to alienate the obligor's property until payment, constituted a 
mortgage, he thought that question should be answered in the negative. 

Now here we have precisely that case. We have simply a covenant that 
the debtor, the person borrowing the haoney, will not part with any of his 
property until pay mcnt of tlio debt; and we have no such expressions as those 
which in the Full Bench case induced the Court to hold that the instrument 
amounted to a raoitgage. Those expressions were,— ‘should we make all 
these transactions with respect to the said land ” (that is, the particular lands 
whiol>were mentioned in the bond) “the instrument relating thereto shall be 
deemed invalid, and as executed in favour of nominal parties for evading pay¬ 
ment of tho money covered by the said land.” In the absence of any such 
expressions hero, wo tliink that the Full Bench ’decision does not apply, and 
that this deed merely amounted to a general covenant not to part with any of 
the debtor’s property. 

The result will bo, that the decision of the Subordinate Judge will be 
reversed, and the judgment of the Mniisif restored with costs in this Court 
and in the Court below. 

Appeal allotted. 


NOTES. 

[COVENANT MOT TO ALIENATE. MOT A MORTOAOE : - 

Followed in (1881) 8 C. L. R,. 451. dee ;dso tho following cases;—(18!79) 3 All., 449 ; 
(1878) 1 All., 611; (1884) 9 Bom., 28:4 ; (1887) 12 Bom., 281 ; (1890) 12 All., 175.] 


902 



GOBIND RAM MARWART V. MATHOORA RABOOTA &c. fl878] I.L.R. 8 Cal. 389 

[839] 11th January, 1878. 

Peesenjt : 

Mr. Justice Jackson and Mb. Justice Kennedy. 


Gobind Ram Marwary.Plaintiff' 

versus 

Matlioora Sabooya and others.Defendants." 


Hundi—Notice of Dishonour. ^ 

Previous formal written npticc of dishonour of a hundi is not iiocossarv before suit 
brought, unless it can be shown that the parlies charged have been pcejudiced by such 
omission. 

This was a suit for the recovery of principal and interest on a hundi, 
drawn by one Chatanki Loll on Maduri Lai of Calcutta, in favour of the defend¬ 
ants Thakoor Ram and Chooti Hahoo. Tho hundi was afterwards indorsed to 
Gobind Ram Marwary, the plaintiff, by the defendants Thakoor Ram and 
Chooti Sahoo. The defendant Mussainut Matlioora Sabooya had been 
made a party on the allegation that tho second and third defendants had 
in reality indorsed the hundi to the plaintiff'under her authorization and hohalf. 
For the defence it was urged (among other matters) that no formal written 
notice of dishonour had been served. The Court of First Instance overruled the 
point as to notice of dishonour, but found for the defendants as regards another 
issue on the facts. The Lower Appellate Court, on tlio alleged authority of 
Jeetun Loll v. Sheo Churn (2 W. R., 214), Nadha Gobind Shaha v. Chuudrr Nath 
Doss Shaha (6 W. R., 301), and Anuni Ham Agurwala v. Niithall (21 W. R., 62), 
held, that formal notice of dishonour was necessary before suit brought, and 
on tliis ground alone dismissed the appeal, giving no judgment on the question 
of fact. The parties appealed specially to the High Court. 

Messrs, li. E. Tvndale & M. L. Sandel for the Appellant. 

[340] Baboo Taruck Nath Sen for tho Resfiondents. 

Jackson, J. —The Lower Appellate Court dismissed tlio appeal of tlie 
plaintiff, and, it may bo said, virtually dismissed his suit, on the ground that 
notice—that is to say;, formal written notice -of dishonour had not been 
served on the defendants. Now, neither the case whicli the Lower A|ipellate 
Court c;te.s, Anunt Ham Agtirwala v. Nuthall (21 \V. R., 62), nor any other 
case, has been brought to our notice wliich decides tlial in this country either a 
written formal notice of dishonour is necessary, or that the absence of such a 
notice would be a sufficient defence unless it is shown that by such absence the 
defendant has been prejudiced. Bo far, therefore, the judgment of the Lower 
Appellate Court appears to be erroneous, and must bo set aside. [-The learned 
Judge then proceeded to consider the other points in the case, and with 
reference to them, the case was remanded to the Lower Appellate Court.] 

O'nsf* remanded. 


NOTES. 

C NOTICE OF DISHONOUR IN RESPECT OF HUNDIB 

The Negotiable Instruments Act, 1881', enacts »s follows :— ■' 

Sec. 30.—The drawer of a bill of exchange or cheque is bound in casb of dishonour by 
the drawee or acceptor thereof to compensate the holder, provided due notice of dishonour 
has been given to or received by tho drawer a., hereinafter provided. 

• Special Appeal, No. R70 of 1877, against the decree of ll.iboo Mothoora Nath (ioopta, 
First Subordinate Judge of Bhagalpore, dated tho 19th December 1876, aflirming the decree 
of Baboo Lalgopal Ben, Sudder Munsif of that district, dated the 29th of August 1876. 


903 





t.t R. 3 Gal. 340 
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Sec. 9S :—WTjen a promiasory notp, bill of oxchangp or nliaque i*j dishoimurod In non- 
acceptaiict! or non-payment, the holder thev<‘of or some party thereto who nniiiuiis liable 
thnreun inn^t give notiee that the instruTnent has hi'cn so dishonoured to all other parties 
whom the holder sqeks to make spvepiillj , liable tliereoii, and to some mn- of st-veial parties 
whom he seeks to make jomtlv liable thereon. 

Nothin" III Uiis see.tioii renilers it u<s;<",sar> to "ive notiee to iho maker of the dishonoured 
proinissorv note nr the drawee or aeeeptoi ol the dislejiioured lull o| exchange or cheque 

These proMsioiis are ajiplied in the ease of hiindis In the Bombay High (kmrt in the 
ftbsonce of usage to the contrarv ; ‘24 Bom., 'IK.^ and In Ihu Allahabad High Court as reason¬ 
able rules : G All., 78. See also (1883i liJ C. L. K., 333 as to the requirement to give notice 
of dishonour.], 


L a Cal. 340 ] 

ORfGrN.\Ia CIVIL 


Thi‘ Fufir'iiU II ■iml Uh ^Luch, /■’i/'i. 

PllBSJCN'T : 

StR Richarb Garth, Kt., Ohikf .rirsTici-: and Mr .Icstick Markbv. 


EliJ'a St.iitli .PlaintiH' 

re/s’//s 

Tlio Seci’fdi.irv of Statu.Did'ninliiiit 

Ill tlio Matte)'of \f!( II 1)1 If^Td 


Kos .ludinat.L -i ml FnHCiliur Cndf (Act -\ <;/ .s. l-l - Ajiphnititnt 

iiiidi'i till’ lihimiHtriitoi-Irntriiirs Act {.\Wf V of ISti().s.ti(i Ai'l 
II Ilf IS7I, s. fi-‘t Sint.” 

.•Vn .ipplie.ition h\ petitinn under s G'i of Vel if of 1871 is a, mil willnii the ijieaning 
of s. 13* of .Aei .\ rf 1S77, .uid therefore sneh an ipplieation e, burred In tii(> dispo..al of a 
former applie.stion m the same matter under thi> same section, la under s. (Itlf of .Aet XXIV of 
1807, which the Act of 1871 repeaU this i> so wliether tin-ordi'r is one for pa\ ineiit of iriomn 
or onc^isinissing ihe petition. 


[See. 13 ■ - No Com I 


shrill trv aiiv sml or issue, in which the inatier directJy and 
sir.istii.iitMll> in i'sue lias been heard and tinallv decided by a 
tJoiirt of conip<'teiiL jurisdiction. Ill a former smt between the 
.same parlies or lietneen parties under whom the> oranv of them 
ehiini, litigating under the same title. * ‘ *] 

-If any el.iirii shall be here-.ilter made to .in\ part of the seeurities. monevs, or 
proceeds which .shall lie carried to the aocoinit or credit of the 
(Jovernineiit of India luidcr the provisions of this Act, and if 
such claim shall U* f>st.iblishcd to the salisfaetion of the Comp- 
troller-tieneral or the Aecomitant-fJeiieral to the (Tovornment of 
Kort St. (loorgc, or Bomhav, as the ease may be, the (lovcm- 
mont of India shall pav to the claimant the amount of the principal so c.irried to the credit 
and afccount of the said (loveriirneiit of India or so rnneh thereof as shall appear to be due to 
the claiinant. If .the claim shall not be cst,iblisluid to the salisfaetion of the said Comptroller- 
General or Accountant-fkmeral, as the case m.iv be, the claini.int ma\ apply by petition to 
the High Court at the Presidency town against tlu' Si'erctarv of State for India, and after 
taking evidence, either orally or on aflidavit in asummar\ way, as the said Court shall think 
fit, the said Court shall make such order on the petition for the payment of such portion of 
the said principal sum as justice shall require, and sudi order shall be lundingon all partio.s 
to the suit.] 


lien jiuHcnln . 
1 [Sei. GO . ■ 


Mode of proceeding b\ 
claimant to recover princi¬ 
pal money so transferred. 
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S. r>:l, Act II of 1874,* contctnpliit(!'' tliiil thi; money winch is tho suhjoct o£the petition 
nniy he chinned Ijv parties other thsui the iipplic.nu, mil that [341} tlioic parties in.'ii appear 
inid bu reproseni(>d at the hearing; and tho woid-, *' Iniiding on .<11 pii<i,ics” were intended 
tf> make th(> ordr'r Inndmg upon such partii'« as well as on ilje p-jlitioner 

The oi-dcr p.issod under that soetioii cii.n hi’ leiii'wed iindet s. ().M o| Act X of 1H77 

AI'PI'IAI, from a (.looiision of KklWl-lOV, J , (Inti’d tlii’ lifitli ol Novombor 
1877. Krom tlio petition it iippo.u-ed Mint, on tlio li-ltli of Jimo IMTd, the poti- 
tioMur, J'jli/a Sniitli, )i))i)lio(i uruior Act XXIV of JH(J7 i'oi iiiioidor tli:if. the 
defeiidiint should pav to her the sum ot Its. (I, ot sue,)) other sum as 

sliould he ill his liands, to tlleerodit of tlio estatu of li. .1. IJ. Miigness, deeeasod, 
wliose nieee tlio petitioner claimed to he. t)n that lienrim.: an older was made 
adiomiiniK the hoaring, and directing tlie deleridant. out of the inoiiexs in hi.s 
hands helongitig bo the estate of the said H. .1. II. .\Ia,guess, to pav to Messrs. 
llohertsoM, Orr, 1 larris and Fiancis, fhe petitioin'i’'. \ttorne\s. li'.. l.dOU, lortlio 
travelling and other ii\iieiises of the ]je1 itiomn' a.id In'i wilne.,',es to att<‘nd hel'oro 
tlmCioiiitfoi examination The furtlier hoauiig of the a|i))lication took p'ace 
nntheSihol -fulv l>^7-‘i, when witnesses were examined in support of tho 
application : and after hearing evideiua*, the .Judge f M .\ri’ni’',liS()N, .1 i expro.ssed 
his ojiinioii tiiiit tho petitioner liad net proved Ikm- identitx, a,ml on thatgumnd 
refusi'd the a))])hcation. On l.lie 'J'ind ol Oecemher !S7;l, the petitioner ajiiilied 
to the Court to review tho former decision, or to giant her leaxii i.e renew the 
application . hut that aiiplication was i-efused. 

TIk’ petitioner siil)se([uentlv diseovered liirtlu’r uvidi’iice in th.; matter, 
hii\ ing met with a. Mr. Duliois, whom she had previoiislv known, and who 
recognized her and who made iin allidavit m hoi faioui 

Tlw' ))etitii)M»r, with this additional eiideiiec, agam ai>pli(’'l on : he Kith of 
.\])ril 1.871 lor a rule l•.,dJing on tlie 8ccii>iai\ ol lu to 'li.-.w c,.ii',e whj a 
review should not he grantoil, and. \i \( rill-:Jiso\, .1 , made .m oidei ihat the 
petitioner should he at liherty to ri-new her appiiCiUion lor p.i■, men: io her of 
the monevs m the hands of tlie ili’leml.mf lielonging (■> I'leesKile oi li .1. JI. 

Miif^ness on notice to the defendant of such afiplic.ition. 

« 

[341] On the lOtli of .\iigus( 1H7I. the peliMoner, in accord,tnee with the 
leave reserved, renewed her apphe.il i.m liefon* l^iN' TH'KX .1 , wiio oi deicd that it 
he dismisseal with lihertx to the petilionei ii teiiew the ap()licatioii hel'oro 
Maci’JIKUSO.N, .1. The application was accoidmglv renewed lu fore .M iCI'IiKK- 
S()N, .1 , on the 17th of .Vugust 1.87'). who, not hemg satisfied witli the allidavit 
of DuHois, dismissed the applic.ition. Tin* application on whieli tho order 

*l.Scc. (j:!:---If aii.v claim be liorciifU'i- made tn aii\ part of (be '.cciiritics, iiciiicys.nr proceeds 
curried to Ibc .Lccount and crcdil uf tlm < h-vciiniiciii of India 
Alodc of piwccdmg by umlor tlie prn\|..i m, nf iliis \ct, .iiid it '.c.ch i l.iiiu be c'.talilishcd 
cl.iiinanl to recover i»rmci- to the s.iiisfjicLmii of llic ('niiipl rollcr-i Iciicial or tlie Vi'coiiiitaut- 
pal monos so 1 r.in.sforrcd. (iciicral to the < Sovcnmic’i' of I'tirt St. (h'org,' or ftombiu, as 

till’Cii'.o mas iji;. llic (ios-c! iiiiicni of liidi.i ..b.ill p.is to the claim- 
eit, the ainomit of the principal ■'O ciirricd Io im icccunt ,e«l cn’slil or'.o much tlirrcof as 
ajipours to he diU’ to the cl.siinant. ^ 

H the chum be not established to the satisfaciimi of the -.aid Coniptrollcr-liciu'ral or 
Accouiitant-tlcncral, as the case mas be, llic cl.nmaiit mas appls bs petition to the High 
t’loart at the Fresidoiiey insvn agniiisi tlio Secret.irs of Stale for India, and. after taking 
evidence either orally or on iilhdavit m a sum mars svay , 1 ... I’uc Court thinks fit, the Court 
shall m.'ike such order on the peti tiou for the j'avniont ol .sueh jiortion of tho said principal 
sum as ju'itiee rcipiiros, and such order shall be binding on all parties to tho suit, and the 

tkmrt may direct bs whom the whole or anv i>.irt of tho costs of oach party shall be paid.] 
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ELIZA SMITH V. 


appealed ffoin was made on further affidavits of a Mr. Johannes and 
Ml'. Patterson, wliich, she submitted, corroborated the evidence of Mr. DuBois. 

The petitioner applied ou the 29th of October 1877 to the Comptroller- 
General bv letter enclosing copies of all her evidence, and receivwl in reply a 
letter stating that the money would not he paid out to her without an order of 
C(»art. 

On her application, the following judi^ment was delivered 

Kennedy, J. —In this case it seems to me that one of the principles wdiich 
operate in inducing the Courts to view with the greatest possible disfavour 
attempts to roagitato a case once decided applies with more than ordinary force. 

The application is one to get out money transferred to Government under 
the )jrovisions of an .\ct winch contemplates such transfer not being made till 
after the lapse of very many >oars. Therefore, in all cases the applications 
must refer to circumstances at a very distant date. Now lai>so of time tolls 
with more deteriorating influence against a trim than a false case. Tlio man 
who tolls wliat he rememlx'rs, tolls it with greater hesitation and risk of falling 
into error in proportion to the time that has elapsed. It is not so where a 
case IS not based on mcmor\ hut on imagination. Here the applicant had an 
oiiportuuitv of coining into Court, making her application and producing all the 
evidence available, which failed to induce the Judge wdio tried the case to 
believe her story. 1 cinnot sa^ that he decided absolutely that her case was 
false, hut ho reserved no leave tor furtlior ap])lication, and at least declined 
to decide it to 1)0 true: and tlio question would (to put it at the \ery best 
for the petitioner) still remain, is her ca.se fal.so or true? Now if it he 
[343] a false case, it would he most dangerous to give her the op])ortunity of 
improving tlie imperfect evidence, anil thus m-aking it apjmar true, esimcially 
after the lapse of years had rendered it impossible to produee contradictory 
evidence, and tliis danger is one of the reasons for lefusing again to agitate a 
decided issue. On these grounds, as well as on the gi ound of • tlio necessity for 
finality, 1 should have been inclined to think that the ordinary principle of 
estoppel applies to such applications. 

1 do not, however, tfiink that I am left to those considerations. Tim now 
Proqpdure Code inciiiporatcs all summaiy and miscellaneous jiroceediiigs by 
directing the procedure thoroh^• prescribed to he followed in all civil proceedings 
other than suits atui appeals . and by tlie 13th section, wlmrevcr an i.ssue lias 
been determined between the parties, that issue cannot ho raised in any other 
proceeding i)ct,\oeii them. This is an express provision, as it seems to mo, to 
refuse the applicar.iou. The apiilication is refused witli costs. 

From this decision the petitioner appealed, on the ground that s. 13 of Act 
X of 1877 did not apply to the application so as to prevent the Court from 
entertaining it; tiuit tlu* refussil of the pobilionor's jirevious applications did not 
preclude her from making any fresh application in this matter on additional 
evidence, inasmuch as such previous applications were refused simply on the 
groJind that the Court was not satisfied of the identity of the jietitioner as niece 
of the said Cajitain .Magness, n.ml not on the ground that it was of opinion that 
tlie petitioner was not the party she roprosentod herself to bo; and that the 
Court ought to have lioard and decided die application, inasmuch as it was 
based on additional evidence and on the fresh refusal of the Comptroller- 
General on such evidence, to admit the petitioner’s claim without an order 
of a Court of Justice. 
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Mr. Jackson (Mr. Zi/'a».¥ 0 » with him) eonteniled that the application wa.s not 
barred by s. Id, Act X of 1877, not being a suit within the meaning of that 
section; and referred to a former case— Joyranec Dossce. v t The Secretary of 
Siaic (unreported)—in which two applications were allowed to bo made. Act 11 
[344] of 1871, s. 63, says that the Court may make sucli order "(or payment 
of such portion of the claim as justice requires.” 

IThe A<ivocate-(reneral. —I read those words as descripiivc of the ijotition, 
and not as referring to the order the Court may make. | It is sulnnitted they 
refer to the nature of the order to be made. Under tliat section an order 
refusing payment of any portion would not bo binding, as it is not an order for 
payment. It is in the discretion of the Court tc) allow any number of 
apjilications. if it is of opinion they wore improper ajiplications, it lias jiowrr 
now, under .Act II of 1871. to deal with them in their order as to costs, and 
not to give posts, or l.o giv'o them against the applicant \n appeal is piecliidnd 
in cases w here an ‘ order lor payment ' is made i .M.VUKliV, .1. Might not 
th<j word ‘ binding ” have h<*en introduced to bind the ('rown, whieli might 
otherwise have boon considered not bound. in that view it would not bar an 
apjjoal.j It is submitted it was intended to har an apiieal in a case supposixl 
by the section ; this is not such a easo. .\ny number of apjibcations can be 
made in case of discovery of fresh evidence. This is an application which it is 
in the discretion of the Court to grant. 

The Advocate-deneral, OHiciating (Mr. Paul) and tlie Standing Counsel 
(Mr. J. 1). Pell) for the respondent were not called on. 

The judgment of the Court was doliv('r(3d by 

Garth, C. J. -This was an apiieal against an order of Mr. .fustice 
Kennedy, dismissing an application made bv the plaintiff under s. 63 of 
Act IJ of 1874. 

Ilia Ijordsliij)considered that.aB a previou.s application of preci.scK the same 
nature had been made under the repealed .Xdininistrator-Cenurars .Act 
(No. XXIV of 1867, s. 60) to enforce tlic same claim, and wliieli bad lioi'u 
board and decided against the apiilicant, she was liarred b\ s. 13 of the new 
Civil I’rocodurc Code (.\ct X of 1877) from renewing the application. 

Tlicre is no doubt that, in the years 1871 and 1H7‘2 Mrs. Smith did apply 
to tlie Court under Act XXIV of 1867 to obtain the [343] sum now olifimod, 
which application was refused ;and that, in the year 1873, another appiicafioii 
for the same .sum W'as made by her to Mr. .Justice MA('I’H]';uS(IN, which was 
also refused. 

A further application for a review of his order was thou made to Mr. .1 nstico 
PONTIFEX, which was unsuccessful, and another similar apiilicatioii was 
afterwards made to Mr. Justice Macfherson, wliicli was also unsuccessful. 

The application to Mr. Justice Kennedy was made on the 26tli of 
November last, upon certain fresh evidence, which, it was said, supplied the 
defects which had previously induced the Courts to decide against the applicant; 
and it has now been contended before us - * 

1st.—The application is not a suit witliin the moaning of s. 13 of .\et X 
of 1877, and consequently that the applicant is by law entitled to repeat the 
application as often as she thinks projicr: and 

2ndly.—That if it wore .a question for the discretion of the Court to rehear 
the application or not, the learned Judge ought, in the exercise of that 
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disoiftion, lo Imvo ivfiotinl thocaso, inadinucli astlit; no^v evidence, now brought, 
before tlie 0001 +, was sucii tis the a|)|ili(‘ant could not, by using reasonable 
diligence, have procured before. . 


It will^not 1)0 necessary for us to enter u|Min this last point, because wo 
think, iipnn consideration, that Mr -liistici' Kknnkdy was quite right in 
deciding tlml. llie ajiiilication was haired under s. l.'l. It is the lirst lime we 
bolime Mull the (iiiestion h is been laiscil since the passing of the now Code, and 
it is desirahlo that it should bt* settled by an ,\ppellate Court. 


Rection l.‘l providt's‘‘that nx OoiiM. shall Irv ain suit or issue in which 
the m.itter in issui! has been beard and linalh (h'cided by a Court of competent 
jurisdiction in a toiiner suit between tlie same inirtios 


Now there is no doubt lieic that the matter in is&iie, which is the claim 
made bj Mrs, Smith to the fund in (jiie'^lion, has been decided in the lormcr 
aiiplicalion as between her and the Seeieta' v of State . but then it is said, 
in the first placi'. tliat this i^ not a ' suit ” pioperlv so called ; and in the 
next place, that tlie i.-,sue in I he (orniei ease was not finally decided, 
[3463 because tlie onl> order made upon the application was one dismissing 
the petition. 


The ()8rd section o^AcL 11 of lfi74 i.wbich is in the same terms precisely 
as s. no of the repealed ,\ct XXI\’ of ISfJT) enuets "that, on the apjilication 
being made, the Court sliall make such ordei foi-]ia\ment of such ])ortion ol 
the sum elaimod as pislicc shall reipiire, and that such order shall be binding 
upon all jiarties to tlie suit. ’ 


11 .seems clf'ar fmin the lain 


.lye 


heie used (hat the proceeding loi which 


tliG seclion provides is fo he con-.idere'! r- -'ununarN' "suit’’ . hut the appelianl 


contends tlial the ooler made liv I'le Oour' 
unless it's one Im-pa\rneni 'f tlu- -v'lii.lr' oi 
or, in other woi'b. M-at Mie decisio’i ol lh<' 
State if tl’.o .ipnln. n' succeeds , leii Mint it 
Secretary ol St'ite .ucceods. 


not to ho binding upon ait\hod\ 
ome portion of l.lie nuaiev claimed, 
Court is to bind the Soeroiaiv ot 
IS not to bind the applicant it the. 


Wecon.side” 'hat tins is iml the triio moaning of the section , and that i.hn 
words " hindirg upon all jiavtios to the sun ’’ were inserted with a different 
intention altogether from that which the appellant would ascribe to them. The 
section contemplates that tiui money, which is the subject of the petition, may 
be claimed bv niirtios other than tlie applicant'; and that those parties may * 
appearand be represented at the hearing, although tliev may not have joined in 
the petition ; and t'no words in question appear to be inserted for the purpose of 
making the order of the Couit binding upon those othor parties as well as upon 
the petitioner. 

We think, therefore, firsL th.il, tliis proceeding must be considered as a 
“ suit” , and secondly, that the issue raisod in it having been once decided as 
botvfoon the appellant .ind tliu Sicret.irv of Hlatc, no fresh suit or ajiplication 
can be niado which raise-s the same is.iue 

This rule need be productive of no inpistice, because, if the proceeding is a 
suit, there is no reason wliy tlie order made upon it should not be reviow’ed 
under s. 628 of the Code; and we are not jirepared to say that Mrs. Smith, if 
an application upon sufficient grounds wore made in this case to the Court below 


908 



THE SE(’KETAin’ OF STATE 11878 


I.L.R. 3 Cal. 347 


[317] would not be entitled'to a review. Tlii'l, liowovor, would be a maMpr 
entirely in the di.sei'otion of the loarnod ludge who hoars the application, and 
■we give no opinion upon it. 

The apixsal is dismissed with ousts. ^ 

Appeal 

Attorney for the Appollanf : Mr. Lai to. 


-Attornev for the JJofendant. 


Tli<! flovermiM'tjt Solioil.or Mr. Sitii'hixan. 


NOTES 

[ RES JUDICATA-* SUITS,’ WHAT ARE : - 

SiM .i.'i t-' wli.it :iri'''iiiK within tlic |ir'i\nf 

Ret Jnrtuiatii. Maiiiu Venkalftli, *• I’.nin .i1 (11 


lie t ivil I’riicu’lnri t'mh-, ri-l.l.lin!k' In 
7 MI . .i( -Hyl, i. Ml . 2‘M 


MISCELLANEOUS PROCEEDINGS-- 

Will bu ‘ Hits’ within the meanii'R of thr Jit s .luduat-i riih- mIumi tlii-\ an- trciitoil as 
such In the L.'Risliitur.'• -flii' ■2.'^. O.il., 11f> (nnili'r E.-orhI Tr-n;mc\ \.-0 20 ('.>1, dOij 
fproiJOi'ding*? iiiidtT till" I’mhat'’and .•Vdinini'itv.iln'li .Acl) Ixun,. s21.] 
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111 rc THOMSON'S rOLlCY [1877] 


[ 3 Gal. 847 ] 

APPELLATE CIVIL. 

• __ 

Tfie Decrviber, ls77. 

Present ; 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Maukby, and 

Mr Justice Ainsuje. 

In Ihe matter of Tliomson’s Policy.' 


Stamp Act {XVIJI nt IbOi)), a.s. , II,', Sck.Il, els. -3, 20 - Dolicy of 
Assurance—Assiqnmeut and lie-transfer by Endotsemeiit. 

A polif'v of inMiiraiicc bore fliroo oiulorscnicntt.: t.hc (iihl., an asaignnioiil of all thr 
right, title, and intnrost of the a-sured to tin' 1' Dank ; the secoinl, a rts-transfor from tho 
P Bank to thi assured, all el.inn'i h.iving boem satisHod , tlu* third, an assignment by tho 
assured similar to the first assigiiinent to Messrs. B, K. S. and Company. 

• Reference from the Seeretarv to tli<! Hoard of Revenue, N.-W. Provinces, under a. 41 
of Act XVIII of 1809, dated the 20th August 1«77. 

t[8cc. 34 .— {a) When any moveable or immoveable property is sold, the full conaideration- 

mone\ directlj or indirectly paid or secured, or agreed 
Consideration to be stated, to lie paid or secured, for the same, shall be truly set 

forth 111 words at length in the principal or only 
instrument whereby the property sold is conveyed to, or vostixl in, the purchaser or 
in any other person by his direction. 

(i) When any property is sold and c.onvi'Yed subject to any mortgage or bond or other 

debt, or to .iny gross or entire sum of money, such debt 
Mortg.igc-moncy to be or sum shall bo deemed the consideration-mnney or 
deemed purchase-money. part of the consideration-money (as the case may be) in 

respect whereof the duty chargeable under the 1st 
schedule to this Act shall lie p.iid. notwithstanding the purchaser is not or does not 
become personally liable for such dclit or sum, or docs not agree to pay the same or 
to indemnify the seller again.-^t the same. 

(c) If the full coiisider.ition-mone) is not set forth as aforesaid, the purchaser and tho 

seller shall each be liable to fine riot cxcrcding dve 
Penalty for not .stating hundred rupees, and shair also pay a fine of five times 
consideration. the amount of the excess of duty with which such 

instrument would have been chargeable under this 
* Act, if the full consideration-moiK’v had l>ccn duly set forth in such instrument, in 
addition to the duty actually paid for the same.] 

JlSeo. 41.—(ra) Tho Chief (..nitrolling Revenue Authority may state any case coining before 

It u’lderthis Actandreforsuchcinewithitsown opinion 
Reference to High Court. thereon, if tho case iwisc in tho Presidency of Port 

St. George or the Presidency of Bombay, to tho local 
High Court, and if it arise in any other part of British India, to the lligh Court at 
Fort William. 

(6) Every such case shall be decided by at Ic.ist three Judges of the High Court to 
which it is referred, and m case of difference the opinion of the majority shall 
prevail. 

(c) If the High-Court is not satisfied that tho statements contained in tho case are 

• sufficient to enable it to determine the questions raised thereby, the Court may refer 
the case back to the Revenue Authority by which it was stated to make such 
additions thereto or alterations therein as tho Court may direct in that behalf. 

(d) The High Court upon tho hearing ol any such case shall decide the questions raised 
thereby and shall deliver its judgment thereon containing the grounds on which such 
decision is founded ; and it shall scud to the Revenue Authority by which the case 
was stated, a copy of such judgment under the seal of the Court and the signature 
of the Registrar, and the Revenue Authority shall, on receiving the same, dispose of 
the case conformably to sueh judgment.] 
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In re THOMSON'S policy [ 1877 ] 

held by Markby and AlNSLHt.'JJ., that the first and third endorsements were liable, 
as collateral instruments under Seh. II, cl. iO* of the (L-neral Stamp Act, to a stamp of 
one rupee, and that the second endorsement wasjaot charge's tile with s^mp duty : 

Held by Gakth, C.J., that none of the tiidoi-scmonls were chargcal>l<< with duty. 

This whs a reference made by the liouid of Revenue, North-Western 
Provinces, to tlie Iliffh Court, undet s. 41 of Act XVI11 of 1869. The facts of 
the case were as follows :—A policy of assurance for Rs. 3,000, issued by the 
Indian Life Aasur.ance Co., [3483 Limited, in favour of one William IMcGregor 
Thomson, boro tlie three following endorsenionts : 

• 

“ 1 do herelty assign all right, title, and interest in tlie witiiin Life Policy 
“ for Ks. 3,000 to the l^unjah Rank, Limited 

(Kd.) W. McGhixjon Tfiomson. 

' loth March ” 

“ All claims of tlie Bank under tl'is policy security having Ik'i'h satisfied, 
“it is lierohy retransferred to Mr. William McGregoi Thomson as iully as If it 
“ liad never been transferred to tliis Bank. 

(Sd.) T. 1). P. Masson, 
l^un/ah Hank, Lninled. 

“ 1st September ]ST4.” 

“ 1 hereby assign all right, title, and interest in the within Life Policy for 
“ Rs. 3,000 to Messrs Bheein Ray Sons and Co. 

(Sd.) W. McGkkoou Thomson. 

“ Ibth Mnu-h IHrr).’' 

Tlie question for tlie consideration of tlie High Court was, whether these 
endoisoments should be stamped, and, if so, what stamps they should bear? 

The .\dvocato-(lononil, offg (Mr. ]'nul) and the Legal Ilemembrancer 
(Mr. //. licU) for tlie (Jovorninent. 

The following jud^mentB were delivered 

Markby, J. (.XinsliK, J., concurring). -Sven if wo assume that the 
transfer of a policy of insurance is a conveyance of property situate in 
British India so as to bo pnmd focn- chargeable under art. lb, seh. I of the 
Stamp .Act (as to wliich we express no opinionl, still the difiieulty arises with 
regard to the endorsements which the Board of Revenue consider ought to be 
stamped as conveyances’ that it is impossible to say that any specific sum was 
paid as consideration for oithoi of those transactions. 

[349] U ndor s. 34 I vondor and purchaser, in cases of sale, are both required to 
set forth truly in words the full consideration-money directly or indirectly paid 
or secured, etc., etc., under certain jienalties for failure to do so. Section 11 ia 
restricted in its application to bonds, mortgage-deeds or settlements . and in the 
case of a conveyance, an option as to the amount of stamp to he used with a 
corresponding limitation of the rights secured by the instrument, is not allowed. 

»r Qi_ ‘20 ;—Bonder iiiortgage-dcod (‘xocuted ah a collateral sccunty for the perform -1 Proper 
ance of any act, where such performance i.-? secured by .some instrument! Stamp 
previously executed on stamped paper ia accordance with the law in force: Duty -Two 
in British India at the lime of its execution. ' Rupees] 

1 [Sec. 34—q. v. .iMpro 1. L. R,, 3 Cal. 347.] 
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It appears to us that no penalty could bo imposed under s. 34, and that 
no Court could refuse to receive the instruments before us under s. 18. 

The fact is, that the first (and i)rc'suiiial)ly the third instrument) was only 
nn asHninvient hji way of collateral sccnrify without any conaidei'ation, capable 
of being settled as a suin of money. The consideiation for the assignment was 
apf)arontl\ a. promise to advance money, sucli loan being jtrimarily secured by a 
bond st^parately chargeable with staitin dnt>. The money paid was not paid as 
purchase-money of the endorser’s inletest in the polic\. 

Nothing was intended to ho paid as purchase-money , the whole sum paid 
was intended to he refunded to Ihu pa.\er. No doubt if the debtor should die 
before the repayment of tlie iloht, and if 1 he creditor should find it necessary to 
fall hack on the policy for satisfaction thereof, it may he said that ho will 
eventually pay the undischarged italatico of tlie loan, plus the premia paid on 
tiio policy subseipiont to ifs assigiiin'ml, as the price of such assignment; hut 
it is clear that in this view nothing was ever jjaid in respect of the first 
assignmeiil, and no one could spec! I > :n rospe.ct of it or of the third endorsement 
at the date <d' its e.\ecution (winch is Ihe dale on w'hicli the instrument muist 
he stumped) that anything over would or will he paid. It follows, that the 
penal jirovisions of ss. IH and .31, which refer to an instrument not properly 
stamped at f/o’ time of execution, failed to touch such instruments, lor no Court 
and no Collector can say that an iiHtrimient is improperly stamped unless it or 
ho can state what the proper stii np should have hoen. 

Wo, therefore, think that the lirsi and tiiird endorsenionts are not 
chargeable with stain]) duty as ‘ convcvance.s.’ Nor do we consider tliiit the 
second endorsement is chargeable as the TSdOj ackriowledginent of the satisfac¬ 
tion of debt. It is a retransfer of tlio jiolicy, and nothing move. It merely 
recites the fact that the debt has hceii suristied in order to oxiilaiu under what 
circumstances the policy is retraiisferre.l. 

.\s collateral instrumentis not otherwise jirovitlod for, the first and third 
endorsenients are, supposing the tiatisiiction such as above stated, liable to a 
stamp of one ru])ee. The otlier endorsement is, in our ojiinion, not chargeable 
with stain}) duty . 

Garth,C.J.- -I am of opinion that none of the instruments in question 
endonsed on the i)olic\' of assurance are cluD’gouhle vvitl) fluty. 1 consider that 
they are not cluirgoahle as ‘conveyances’ because the policy of assurance which 
they jiurportto transfer, is not ‘ property ’ v/ithin tlu- meaning of the Stamp Act. 
It is inevel., a contract bv the assured with tlie insurance ollice, which may or 
may not, according to circumstances, i)rovo a honeficial one to the former. 
Such a contract, in my opinion, is not included in the definition " property 
existing in Britisli India." 

Even assuming that such a transfer wore a conveyance of property within 
the meaning of tlie .\ct, 1 cotisidor that it svould not ho chargeable with duty 
for the reason.s given by my learned brothers. 

As regards the second instrument, 1 think it is not chargeable as an 
acknowledgment (A tin* satisfaction of a debt, because it does not appear that 
any .debt to tiie Bank had been satisfied, or that the claims alluded to were 
debts, or m the nature of debts, or that the amount of the claims, wliatever 
they were, exceeded Rs. 20. 

It is possible, no doubt, tliat the first and third instruments may have been 
collateral securities; but we have no information to guide us as to whether 
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they do properly eome under that description or not, and I feel very strongly 
that, in giving an opinion upon questions submitted to us by the Board of 
Bevonue, wliich may serve in the future os “ guide to the Bo^^rd in imposing ” 
taxes ui)on the public, we are bound to advise upon the actual facts before us, 
and have no right to speculate u})on the possible nature of transactions, of 
which we have no certain knowledge. 


NOTES. 

[STATUTORY CHANGE - 

'I'ho Stiuiip Act I of 1870 included among oxoinpicd tr.m*ifcrs “ Iraiis/ers 6// endorse- 
mcni (if n jxdicif of insurance " extending tlie exemption m the Act of 1.800 to every kind of 
tr.insfci' whether eoiiKideiMtion is mentioned or not. See the Stamp .Act, IHOO, Sch. I, 
Art. 0-2, el. (e). 

liitere-.t on policy of insurance is provided for in S .imp Act, Schedule 1, Article fi'i.] 


(35.1] .M'PBLLATE CIVIL. 

2'he 7th Deconher, lh77. 

PRKSUNT: 

.Mil. Justice Makkiiy and Mu. Justice Mittek. 

Malitab Clunidor Hahadoor, Maharajah of Burdwan.Judgment-debtor 

versus 

H.im Lall Mookerjeo.Decree-holder. 

[ 1C. L. R. 15B]. 

K.cccuUon of Decree—Interest on Costs. 

W'lion a dooreo giver. intere.->t upon the principal sum reeovored om1\, .iiid no luention i^ 
made .IS to interest on cost.s, the sucecssful party is not entitled to such interest. 

The facts of the casq so far as they arc material to this report are as 
follows : —On the 21st Juno 1H76, the Judge of Burdwan jiassed a decree against 
the iMaharajah of Jiurdwan, ordering him to pay the dcci’ee-lioldor (the respon¬ 
dent) a certain claim which had been proved against him, together with iifterost 
at o per cent, and costs. 

The decree-holder executed his decree (or costs and interest, whoroujjon 
the Maliarajah made an objection to tlio payment of interest on the costs, on 
the ground that the decree was silent as to that jioint. 

The Subordinate Judge overruled tlio objection, and the Maluirajali 
thereupon preferred the present appeal. 

Baboo Juffadanuud Mookerjee (with him Baboos Vhiindci Meuihuh Ghose 
and Bussunt Coomar Ghose), for the appellant, contended that the Court below 
was in error in awarding interest on costs when the decree was silent on the 
subject; and cited Mosoodun Lai v. Bheekarce Singh (6 W. B., F. B,, Mia.BuL, 
109), Ulfuiuniiissa v. Mohan Lai Sukal (G li. L. B., App,f83), Ame,eroonissa 
Khatoon v. Meer Mahomet Mozaffir Hosseni Chon-dry (18 W. B., 103), Sadasiva 
Pillai v. Bamaltmja Pillai (L. B., 2 1. A., 219), Rajah Leclanund Singh v. 
Maharajah Joy Mungul Singh (15 W, B., 335). 

’ Miacollaneous Regular Appeal, No. ‘209 of 1877, against the order of the Subordinate 
Judge of Zilla Hooghly, dated the 11th of May 1877. 


1 CAL.—116 
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tSS2] Baboo Shamlatl Milter, for the respondent, argued, that theBubordi* 
nate Judge rightly overruled the objection that was made as to the non-pay¬ 
ment of interest on costs, and quoted Digamlmrree Dahec v. Nundgopal Banerjcc 
and Jugoilumb Dahea (I W. R., Mis. Ap., 1), Kirkland v. Modee Pcsionjcc 
yi7o7w.s«f/''('(y Moore’s f A., 227), pei Knigjit Biuice, V. C., as authorities 
siiowing that interest bad been allowed on costs ; and Rajah Leelanund St7igh v. 
Maharajah Luchuissitr Singh Bahiidnar (13 Moore’s I. A., 490), aa analogous 
to sueli decision. 

The judgment of the Court, delivered by MlTTEH, J., so far as it is 
ncaterial to this report, “was as follows — 

Mitter, J.--In this case two objections have been raised before us in 
appeal: Fimt, that the .judgment of tluj lower Court is WTong in allowing interest 
upon costs when the decree does not expressh award it. Secondly, that the 
lower Court was lujt right ill awarding interest ujion the principal sum decreed 
after the lytli Bopteinhor IH70, when the judginent-debtor deposited the money 
duo from him in the Collector's ollice, and that at any rate the lowe'' Court 
should not have awarded interest after the date when the Collector of Burdwan 
by a roobocary informed the Court that he had no objection to pay the money 
deposited to the decree-holder. 

.\s regards the first question, alt.liougli it seems that the practice of the 
Court w’as not uniform for some time upon tliis niiitter, the later decisions esta¬ 
blish that this Court lias refused to allow interest upon costs in cases where the 
decree is silent aliout it. Of those latter cases Uljatiinnmsa v. Mohan Lai Sulcal 
(G B. Ij. R., App., 33) and .hni-urnoniftsa Khaloun v. Meer Mahutnet Mozaflir 
Hosman Choivdry (IH W. R., 103) arc clearly in point. Wo think that these 
decisions are in accordance with the principle laid down in the Full Bench 
deci.sion (G W. R., F. R., Mis. Rul,, 109). Following these decisions, we thoro- 
fore think that the judgment of the lower Court upon this point is not right. 
The judgment creditor is not entitled to interest upon the costs awarded in llio 
deci’ee. 

[353J The learned Judge tlion proceeded to consider tlie other objection, 
which is not material to this report. 

Markby, J.— I concur. , 

A jrpea I d i smt ssed. 


NOTES. 

[See tlio case of A'nrrrstrr v. TIu- Seni’tiiri/ of State for Jtulia tn 'loimctl (ISn) H Cai. 
161 P.C.] 
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[8 Cal. 858] 

ORIGINAL CIVIL. 

-» « 

The ^8th January and 11th Fv.hruarij, hf7h. 

Pkesent 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Markhy. 


Hemendro Cooniar Mullick, son of Rooplall Mullick .,Plaintiff'. 

vert us , 

Rajentlrolall Mootishoc and anotlior.I)('f(;nilnMt.s. 

r - 1 C. L. R. 488 ] 


Joint cpiitraulors, Suit against —Res judicata— Act {IX oj J87ii), 

s. JA. 

A suit III which a decree has been (ibtaini'd a(;aiiist (Uii of several joint makers of a 
promissory note, is a bar to a subse(|uoiit suit agamst the others. The cllect ot s. i:j * of the 
Contract Act is not to create a joint and several liabilit> in such a ease. That suction 
merely prohibits the defendant in such a suit pleading in abatement, .tncl thus places 
the liability arising from the broach of ajointi-oiitract and the liability iirising from a tort on 
the same footing. 


The rule laid down in theca,.so of Kiv<j v. 'toatr (Id M. it W., l!»l,riO.'i), and 
HiirriHon (L R., 7 C. L’., u47), is one of jiriiiciple, not merely of proecduro. 


Appeal from a decision of Kennedy, J., dated the iJOth of August 1877, 
The suit was brought to recover tho sum of Rs. 1,000, witli interest at 
12 per cent, per annum, due on a promissory note payable on demand, made 
in (Calcutta by one Gourhurry Shaw, in his name and in the names of his part¬ 
ners, tho defendants, on tho 20th of November 1873. The plaintiff, on tho 
2nd September J 874, brought a suit against the two jirosent defendants and 
Gourhurry Shaw on the promissory note, and in that suit the defendants did 
not appear. The suit was iieard as an undefended suit, and tho plaintiff 
obtained a decree against the defendant Gourlmrry alone for the whole amount 
of tlio note, tho decroe ordering that tho suit should ho withdrawn as :igninst 
the two present defendants with liberty f334] to tho plaintiff to bring a fresh 
suit against tfiem for the same matter. No satisfaction of tlie decree liaving 
iieen obtained, the present suit was brought to recover the amount against tho 
two defendants as to whom tho suit had been withdrawn. 

At the hearing tho preliminary question was suggested by the Court 
that the suit was not rauintainable, and after arguniont the suit was disposed 
of on this point. 


Any one ol joint prorai- 
sorn rniiy be ci impelled to 
perform. 


?laich promisor may com¬ 
pel contribution. 


* (See. 13: --When twonr murepcrsoiih makc.i joint promise, 
the promisee miiv, in Ibe iilisencc of e%press figreoiiuint to the 
contrary, compel any one or more of sueli joint promi.sors. to 
perform the whole of the promise. 

Each of two or more joint promisors may compel every 
other joint promisor to contribute crjually with himself to the 
performance of the promise, unless a eoiiijrarv iiitontnm appears 
from tho contract. 


. * 1 . K ,1 more joint promisors makes default in 

Sharing 01 loss by ac- the remaining joint promisors must bear the 

fault III contribution. arising from !.ueh default lu equal shares. 

Ea’plannfion.—Nothing in this section shall prevent a surety from recovering from his 
principal payments made by the surety on Ix-half of the principal, or entitle the principal to 
recover anything from the surety on account of p-aymenls made by the prineip.il.] 
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Kennedy, J. —In this case I uin asked to hold that the 43rd section of 
the Contract Act converts into a joint and several promise every joint con¬ 
tract, because it makes in the absence of special agreement every joint 
contract enfoi'cible against any one of two or more joint promisors. 1 
cannot hold that. The Statute makes no further alteration than it professes 
to do; it leaves the law without the slightest change, except that it abolishes 
the plea in abatement for non-joinder of defendants in the very cases in 
which it was available in the later state of the law. Before the Contract 
Act the promisee could compel one of the promisors to perform a joint 
apd several promise, tmless ho was mot by the plea in abatement; and 
when ho was compelled to make them all parties, yet so soon as judgment 
was recovered, he could enforce it against any one of them: and we must 
remember that the question of pleading really had little, if anything, to do with 
the objection. The language of Pahke, B., in v. lloara (IH M. & VV., -191, 
OO**)) puts the reason in a very clear light. IJi? says : We do not think tliat 

the ca.se of a joint contract can in tliis respect be distinguished from a 
joint tort. There is but one cause of action in each case. The party injured 
may sue all the joint tortfeasors or contractors, or ho may sue one, suh|cct to 
the riglit of pleading in abatement in the one case and not in the other; but 
for the purpose of this decision they stand on the same footing, whothei- 
the action is brought against one or two, it is for the same caus(; of 
action. The distinction botwoon the case of a joint and several contract 
is very clear. It is argued that each party to a joint contract is severally 
liable, and so he is in one sense; that if sued sevG-[368]raliy, and ho 
does not plead in abatement, ho is liable to pay the entire debt ; hut ho is not 
sevorallv liable in the same sense as he is on a joint and several bond, which 
iustnimont, though on one pioco of parchment or pajier, in elToct comjv.-isas tin. 
joint bond of all and the several bonds of each of the obligors, and gives dilVoi - 
ont remedies to the ol)ligeo." And he ])roco('ds at j>. eOd, after a refonmcc tci 
the oflect of a plea in abatement ■ — “These considerations load us quib'. satis¬ 
factorily to our own minds to the conclusion that where judgment has been 
obtained for a debt as well as a tort, the right given hy the record merges the 
inferior remedy hy action for the same debt or tort against iinothcr party.” 

This decision was referred to and uphold in fSrui,wlr.arl v. Hnrrmm (L. R., 

7 C. P., 647), allirming the judgment of the Common Pleas (L. li., 6 0. 1'., 6H4). 
Indeed, that being the case of a tort, is somewhat stronger, as in that case a |)lea 
in abatement for non-joinder of a defendant could never have been maintained. 

IIow does tno question no\^ stand aftoctod by the Contract Act J confess 
myself to he wholly unable to see that, except so far as the question of jiloading, 
it has made any difference in the liabilities of the parties. There was a 
decision of Jiarn Nath Hoy Chowdry v. Chutular Seekur Mohapatlur (4 W, R., 
50), which might seem favourable to the jilaiutilT’s contention. Jt is not very 
clearly reported, but it would seem that the bond there was executed only by one 
party, the person first sued, and the subsequent suit only liasod on a sujiposod 
equitable liability of the defendant. However that may bo, the decision was aftor- 
wardlj considered in a case before Sir R. CoUCH and Ainrlie, J.—Nuikoo 
Lall Chowdry. y. Shoukec Lall (10 B. L. R., 200)—in which the Court dissented 
from the case of Rantnitton Hoy (4 W. R.. 50), which was a decision of the 
majority (E. JACKSON and Trevou, ,1,1., against STEER, J.), and it was there 
Uid down in express terms (see p. 204) that if there be a joint contract, not a 
joint and several but a joint contract, and the party sues upon it and gets judg¬ 
ment, he cannot bring a fresh suit against the parties [886] who were jointly 
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liable but were not inchiderl in the former suit. Thi« is a direct decision of 
the Appellate Court, and the languaf;o of the Statute l)y no moans contem¬ 
plates successive suits. This very case slyjws tlu) necessity yi'such a rule. A 
speculative attorney might bring three suits instead of one, and 1 am hound 
to put the construction in the language of tlio Statute, which jirevonts such 
an abuse as this—an aVmse in the possibility of which Kelly, C.J}., much 
relies in IJnnsmmd v. llarrmm (L. R., 7 C. I’., o l7). The pluintili' mav select 
one. lie may sue alt, l)Ut he cannot doljoth, he must make tliis selection and 
abide by it. 

In this case, to use the words of Lord Justice T riL<rElt in Kr parlc HKjipiiis 
(J l)e Cox it ,1., .‘{H), the jdainliff has made his deliberate election to pursue 
his romody “ against one debtor, and that having failed, he is now attcmipting 
to have recourse to the others and I must, therefore, dismiss this suit against 
the now defendants w'ith costs on scale 2. The order withdrawing the suit 
against these defendants with liherty to sue again made as it wove hehind the 
hacks of these defendants cannot ia any way projudieo them. 

From tliis decision the plaintilf appealed. The ajipellant having died 
lieiuling the appeal, his son was .substitutod as a jiarty appellant in the suit 

The ground of a])i)oal was “ tliat the Court w' ls iu error in liolding that tlio 
Milt could not he maintained by reason of the .ludgmont recovered in the lormor 
suit, tiio said judgment remaining and being unsatisfied, and leave iiaving boon 
1)V tlio said .ludgment reserved to the plaintill to bring a fresh suit against the 
jirosent defendants.” 

!Mr. Hill (Mr Hiwnerjee v:\th him) for the appellant contended that the 
suit was not barred. The effect of s. 43 of the Contract .\ct was to make each 
one of s‘'vorid joint coiitmctors severally liable; to iiiako cvoi \ joint contract in 
fact a joint and several one. Since that Act the case of Knwy. lloarr (13 ]\r 
\V., 4‘.1I, fjflo) as fco a suit against onoof two joint dohtors hoirig a bar to a suit 
[3S7] against the others, would not bo law liore. Nor would it in Mrigland 
since the jiassing of tlie Judicature Act; see tlie Scliediilo Order Jl). The 
coiitraet if joint is a contract that the creditor may siio the dcditors jointR 
or severally, but eacli debtor has a right to refuse to he sued alone by 
jileading in abatement ; see pfl/' AlDERSON, R., in Kinqw flomr (1-3 M A- 
41)1. OOo), at ji 19H. R> Statute 3 it 4 Will. IV, c. 12, the plea in ahatoment 
was alinlishe.l as to a co-contractor out of the jurisdiction , and in Ih’Vfti v. 
Uoldnaj (10 M. it \V., 494) the effect of such abolition was said to ho “ to make 
contracts joint and several which at first wore joint onh,” see per PoLLOCK, 
C.H., at p. 199 ; and that is jiBocisoIy what 1 contend is tlie eifect of s. 13 of the 
Contract .tct. Subject to' tlie plea in ahatoment, “ a joint bond is the bond of 
both obligees, and each of them is bound in the wdiolo”-- liichoid’i v. Uoathrr 
(i H. A' .Md., 33), Whclpdalr's Case (3 Coke's Rep.. Part V, 119). And wbciv any 
part of the demand on a joint and several bond remains unsatisfied, you can sue 
the other of two co-contractors, though judgment has boon obtained against 
one- Lrf'hnicrc V. Fhlcher (1 C. & M., G23) iCartii, CJ.- Tn the case of 
tortfeasors >ou can only sue once.J A case of tort is dilferent, there is only one 
cause of action . in case of contract there arc many, see s. 13 of the Contract 
Act. s. 43, illuB. (a). [Maukhy, J. voforrod to Ah/J/oo Latl Vlunrdry \. Sliotrkr.c 
Lull (10 B. L. R., 200). Uow do you got rid of that case ?1 That case draws a 
distinction between joint contract and joint and several contract, and it was, 
moreover, decided before the Contract .\ct. [MARK^t'^, J. "Oid the Contract Act 
do more than bring the law' in the Presidonev towns into the same state as in the 
mofussil? 1 never heard of a plea in abatement in the mofussil, though the 
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judgment in that case seems to assume there was.l Several causes of action are 
created by the contract which nothing done by the plaintiff can defeat. It is 
submitted that the effect of the plea in abatement by s. 43 is the same as it was 
held to be in England in the abolition of that plea as to a co-debtor out of the 
jurisdiction. As to that see JoU v. Curzon (4 Com B., 245}. [GARTH, C. J. -- 
The abolition of the plea [388] in abatement by s. 43 of the Contract Act 
seems to mo to leave the case of a contract in the same position as the 
case of a tort; and as to torts, the question has boon decided by the case of 
Brimmcad v. IJarnson (L. R. 7 C. B., 547)..i In cases of tort the injury 
sustainod hy the person complaining is the wliole cause of action ; the cause of 
Efbtion is whole and unctividod. In cases of contract, the cause of action is a 
breach by .1 when wo sue him ; ,a breach b> /i when we sue 7/, and so on 
there are several causes of action. There is no >cii adjudicata here to prevent 
this suit from being maintained. The only rr.n adjwiicata is under s. 2, Act 
VIII of 1859. But here the cause of action and the parties are not the same 
as in the former suit. In the lormer suit it was decided that Gourhurry 
Shaw had broken the contract; tliat is not the question hero. Here also there 
is no merger; no extinguishing of the inferior remedy hN the superior as put 
by Pahkk, B., in King v. floarcil^ M. A W., 494, 505). 

Mr. T. A. Apeur and Mr. Boeby for the respondents wore not called on. 

The following judgments wore delivered : -- 

Garth, C.J.— This suit wa- brought against the defendants to recover Ibo 
amount of a promissory note, which was alleged to have been made by them 
jointly with one Gourhurry Shaw, It appeared from the plaint, that a former 
suit had been brought by the plaintiff against Gourhurry Shaw and the defend¬ 
ants ; hut as the note was signed hy Gourhurry alone, professing to act for 
himself and the defendants, and as the plaintifi did not prove at the trial that 
Gourhurry h.ad authority to act for the dtjfendants in making the note, the 
plaintiff obtained a decree against Gourhurrv alone, leave being reserved to the 
plaintiff by the learned Judge to bring another suit upon the note against the 
present defendants. 

No satisfaction of the debt having boon obtained against Gourhurry under 
the former decrtio, the plaintiff brought the present sine ; hut the defendants 
object in the first instance, that [339] as the liability upon the note was a 
joint*one, the judgment obtained against Gourhurrv is a bar to this suit, and 
that the rule laid down in the case of Kuuj v. Honre (13 M. VV., 494, 505) is 
applicable bore. The defendants also raise the question, whether the plaintiff 
had authority to pledge their credit; but if they iwo right in the question of law, 
it is not necessary for us to enter upon the question'of fact. 

The learned Judge in the Court below has decided the point of law in the 
defendants’ favour, and I entirely agree with him. 

The rule which was laid down by the Court of Exchequer in the case of 
King v. Iloare (13 M. A W., 494, 505), and subsequently by the Exchequer 
Chamber in the case of Brmsmead v. JIarrison (L. R., 7 C. P., 547) is not a 
ruloof procedure only, but of principle,—viz., that a judgment obtained against 
one or more of several joint contractors or joint wrong-doers operated as a bar 
to a second suit against any of the others. There is but one cause of action 
for the injured party in the case of either a joint contract or a joint tort; and 
that cause of action is exhausted and satisfied by a judgment being obtained by 
the plaintiff against all or any of the joint contractors or joint wrong-doers 
whom he chooses to sue. If a plaintiff, under such circumstances, were allowed 


918 



RAJENDROLALL MOONSHEE &c. [ 1878 I.L.R. 8 Cal. 360 

to sue each of his co-debtors or wrong-doers severally in different suits, he 
would be practically changing a joint into a several liability. 

This rule is so fully explained by Baron Parkk, in King v.’ Hoare (1.3 M. & 
W., 494, 505), and by Chief BaRON Kelly in lirinsmead v. Harrison (L. E., 7 
C. P., 547) that I do not think itneceas'ary to enlarge further upon it. 

It is a rule which in rny opinion is founded on strict justice and public 
convenience; and it has been acted upon in this Court in the case of Nnthno 
Lall Chov'dry v. Shoukee halt (10 B. L. R., 200). 

% 

It was much pressed upon us in the argument by Mr. Hill, tliat the effect 
of s. 43 of the Indian Contract Act is to enable a promisee to sue one or more 
of his joint promisors severally in two or more suils ; or, in other words, 
to change a joint liuhilitv into a several one at the option of the promisee. ; 
hut this, I conceive, is not the object or effect of the section. It merely 
[360] allows the promisee to sue one or more of .several pronii.soi s in one suit ; 
and so practically prohibits a defendant in such a suit from objecting that his 
co-contractors ought to have been sued with him. 

It is true that the rule upon which I am acting may jiossibly lead to some 
hardship in cases when one or more of several co-contractors is out of the 
jurisdiction and the plaintiff, if he waits for his return, would he barred by the 
Statute of Limitation. But this is an injustice which the Legislature, if they so 
jileased, could easily remedy and w'hich has been, in fact, roincdiod in lOngland 
by the Statute of 19 and 20 Viet., c. 97. 

I consider, tliereforu, that the appeal should be dismissed with costs on 
scale No. 2. 

Markby, J. —This suit was brouglit against the defendants to recover the 
amount due upon a pj'omissory note. It was stated in the plaint that the note was 
made by one Gourhurry Shaw, who carrieil on business in partnership with 
the defendants ; that a suit liad been jiroviously brought against Gourhurry 
Sliaw and tlio jiresont defendants ; and that on that occasion the plaintiff 
bad obtained a decree against Gourhurry alone. By this decree the former suit 
as against the present defendants was ordered to bo withdrawn at the request 
of the plaintiff witli liberty to the latter to bring a fresh suit against them for 
the same matter. , 

It was admitted by the defendants tliat tliey carried on business a.s ordinary 
traders in partnensliiii wdth Gourliurry’^ Sliaw, and tliey did not deny the making 
of the note by Gourhurry : but they denied that Gourhurry had any authority 
to bind his partners by the note, which they alleged to liave been in fact made 
for the purchase of another business in which Gourhurry was concerned. 

No evidence was given in the case, but i*' is admitted that nothing hai^ been 
recovered by the plaintiff upon the decree against Gourliurry. Tlie learned 
.Judge below dismissed tlio suit upon tho ground that the plaintiff having elected 
to take a decree in the former suit against one of the joint-makers of the note 
only, could not bring anotlier suit against the other joint-makers. • 

The note was not produced, so that wo do not know the exact form of it. 
The question, however, as I understand it, which is [361] submitted for our 
consideration, is this : if several persons carrying on an ordinary trading partner¬ 
ship make a joint promissory note, and one partner be sued upon it and a decree 
obtained, is any subsequent suit upon tho same note against tho remaining 
partners barred, even although nothing lias been recovered upon the former 
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decrees If fcliis question be answered in the affirmative, the appeal is to be 
dismissed. 

I also understand it to have been conceded on the argument that this is a 
question which is to he dotonuined by the Englisli Law of Contract, except so 
far as the same may have been modified by the Indian Contract Act. I think 
it im]u)ssil)le l.o deny that, under the English Law, this suit would have been 
barred, and notwithstanding the great authority of Mr. Justice WiLLES, who 
seems to tlynk otherwise, I should say, not as a mere rule of procedure, but 
upon principle of the Laj,w of Contract. If this were a mere matter of procedure, 
tlie Phiglish law would not necessarily hind us. Mut I understand PaUKK, B.’s 
judgment in Knuiv.Iloair (1 J.M.A-VV.. 49.‘1, 505), which is the loading authority 
to rest upon tliis, that under a joint contract to pay a sum certain, there is 
but one single obligation which mav indeed he enforced severally, but can be 
enforced once only. 

Other principles are stated in ihe ludginent, hut they are either based 
upon rules of pleading not applic.ihh' to tlie ca.so now under consideration, or 
they apply only to cases w'hoi'o tlie suit is brought to recover damages and not 
for a sum certain. 

Of course, in all questions of this kind, the liability must depend ulti¬ 
mately upon the intention of the parties, hut I consider that it is now 
finally settloil by tlio law of England tliat, ajiart from a Statute W'hich I shall 
notice presently, and wliich is not applicable here, a joint promissory note 
creates an obligation which can ho sued on once only. 

If this he, as it seems to me to he, the true mode of stating the law, 
all difficulty about the furtlier (juestion which has been argued disuppears 
Mr. llilt contended that s. 4.‘i of the Contract \ct did away witli tlie rule that 
the second luit was barred in such a case as this. Hut that section docs 
no more tlian jilace the liaiiility arising from tlie broach of a joint contract [362] 
and the linhilitv arising from a tort upon the same footing, that is to say, 
that each wrong-doer is liable to he separatoU sued in reBjioet of tlie whole 
liability. lint it does not touch tiiat w'hieh has boon determined to be tlie 
nature of the obligation created by tlie broach of cowtract, —namely, tliat it 
is one which can ho sued on once only. 

•I have searched into this matter with some care in order to see if tlie rule 
laid down in A'^«(/ v. Iloarc (13 M. tt. W., 494, 505) was really binding upon us, 
because if it was not, 1 think it would reijuiro some consideration how far it is 
desirable that m such a case as this a note made by an ordinary trading part¬ 
nership, the second suit should he liarrod. The rule laid down by PaRKE, H., 
in King w.Iloare, (13 M. At \V., 491, 5051 is very likely correct in theory. It is at 
any rate identical, or nearly identical, with the strict rule of the ancient 
Roman law. Hut it must be borne in mind that this rule was abolished in the 
Roman law 1300 years ago; and has been since rojuidiatod in America and every¬ 
where in Europe, except in England. Even in England, until the decision of King 
V. Iloare (13 M. At W., 494, 505) it was very doubtful whether the rule prevailed 
or fiot in joint contract ; whilst since that time one learned Judge Sir James 
KNIfJHT HrUC’E has spoken of tlie rule in strong terms of disapprobation (27 
L. .T. Bank., 29). Lord Manskield also expressed the opinion in litce v. Khnte (1 
Sm. L. C , 6tli ed., 513) that all contracts with partners were joint and several; 
and the rule in King v. Iloare. (13 M. & W. 494, 505) has been since modified 
by Statute in England. The 19 and 20 Viet., c. 97 s. 11, directs that the period 
of limitation as to joint-debtors shall run notwithstanding that some are beyond 
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9ea8 ; but expressly provides that the creditor shall not be barred as against 
those out of the jurisdiction by judgment recovered against those wlio remain 
within it. If the rule laid down in Knig v. fioare (13 M. A: W,, 494, 505) 
be combined with the law of limitation here, which is very stfict, it is by no 
means clear that a creditor might not very often be left to the choice between 
a remedy against an insolvent debtor and having his delit barred. 

[363] I do not deny that there are important considerations of convenience 
the other way. These considerations have been iiointed out and insisted on 
by several learned Judges of great experience in England, and just now by the 
Chief Justice. I only say that if I were at liberty to enter upon* tlio general 
question of convenience, I should hesitate much before apjilying to this countfy 
without any qualification the rule laid down in Kimj v. IJoaro (13 M. tt W., 494, 
505). As it is, however, I am bound to follow tiiat decision, and to hold that 
this Ijeing a case governed l)y the English law, tlio learned Judge was right in 
disrni.ssing the suit. 

Appeal ihsmtsml. 

,\ttorneya for the Ajipellant: Messrs. Ttcinfnj and lto<irrs. 

•Attorney for the Respondeat: Raboo li. M. Jhmt. 


NOTES. 

[ THE RULE IN KINO v. HOARE.— 

The quivstio?) whether tlio rule iu A'i/w/ v. Ihnre is iipplioable to India, and if to what 
uxtent, IS still an unsettled ({uestian and awaits to be resolved linallv either by the Logi.s- ^ 
laturc or h> the Privy Council. 

The following latest cases niiiy be referred to where all the c.ises are collected and 
reviewed from which different eonelnaions have been arrived at b.\ the .ludges 

(1918) 19 I. C. 13; (1909) 83 Mad.. 817. 

See also Messrs. Polbickand Muil.i on the Indian (Jontraot Act. sei', <13 ] 
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J>OSS MONEY DOSSBE V . 


18 Cal. 363] 

APPELLATE CIVIL. 


The llth January, lti7S. 

■ Present: 

Mr. Justice L. S. Jackson and Mr. Justicp: Kennedy. 


Do 88 Money Dossoe.Defendant 

vcnus 

.Tonmoiijoy Mullick.Plaintifi’.'* 


[ i C. L. R. 446.1 

Ees .Tudicata —SjwpZtf Mortgaijv Bond-- Mortya^tee'a Lien — Money Decree — 

Mortgagor’s Right, Title., and, Interest sidd--Registration Act, Summary 
procedure under— Act XX of I WO, s. OS — Act VIII of lh09, s. 2. 

A having a simple mortgage bond, which was specially registered, obtained a .summary 
decree under the provisions of the Registration Act, .ind attiiched the lands under mortgage 
to him. Prior to A’s decree those lands had lieeii attached bv other creditors and subsequent 
to -4’s decree they wore sold to B. After such sale, d, under his attachment, sold the right, 
title, and interest of the mortgage which he himself purch.i^ed. A now sued the mortgagor 
and B to enforce his mortgage lien agauist the mortgaged properties. 

Held that, according to the decision of Syiul Bniani Monitaz-ood-deen Malioined v. 
Rajeoamar Dass (M li. L. R., 4081, the suit should be dismissed. 

[884] Qiupre. —Whether s. 7 of Act VIll of iH.’i'.) would not be an aiiswi r to the suit as 
full relief might have ticen given in the summary suit ? 

The plaintitf had a simple niortgaf'e bond, dated 10th January 1871. The 
bond wae specially registered andcliarged the lands in suit with other properties. 
Certain creditors of lihe mortgagor attacViod the land under mortgage, and 
the sale was fixed for 24th February 1871. In the meantime, and on the 2ist 
February 1871, the plaintiff obtained a summary decree under the provisions 
of the Registration Act (Act XX of iHGfi), s. 53 i. 

• Specml Appeal No. (»0 of 1S77, against the decree of L. K. Tottenham, Esq., Judge of 
Zilla Midnaporc, dated the 30Ui August 187ii, reversing the decree of Daboo Jadoonalh Roy, 
Subord'uato Judge of that district, dated the tiJst Juno 187r>. 

t [See. 53 :—Within one year from the date on which the amount becomes payable, or, 
where the umourit is payable by instalments, within one year 
Enforcement ol such from the date on which any .instalment becomes payable, the 

agreement. obligee of any such obligation registered with such agreement 

as aforesaid, whether under the said Act No. XVI of 1864 or 
under this Act, may present a petition to any Court which would have had jurisdiction to 
try a regular suit on such obligation for the amount secured thorcliy, or for the instalment 
sought to be recovered. 

The petition shall, where a stamp is required bv law, bear a stamp of one-fourth the value 
prescribed for a plaint in such a .suit, (yid may be amended by 
Stamp on petition. permission of the Court, and the slatuments in the petition shall 

be verified by the petitioner in manner required by law for the 

• verihcatioii of plaints. 

On production in Court of the obligation and ol the said record signed as aforesaid, the 
petitioner shall be entitled to a decree for any sum not exceeding 
Decree. the sum mentioned in the petition, together with interest at the 

rate specified (if any) to the date of the decree, and a sum for 
costs to be fixed by the Court. Such decree may be enforced forthwith under the provisions 
for the enforcement of decrees contained in the Code of Civil I’rooedure.] 
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The lands were sold under the creditors’ attachment and purchased by 
the defendant. The plaintiff, on 30th July 1871, sold the right, title, and interest 
of the mortgagor in the mortgaged land uijdor an attachment issued under his 
surnmary decree, and became the purchaser tliereof. Being ifnable to reap the 
fruit of his purchase owing to the antecedent sale of the defendant, he now sued 
the mortgagor and the defendant to enforce his lien against the mortgaged 
properties. The Subordinate Judge dismissed the plaintiff’s suit, but on appeal 
his order was set aside, and a decree passed, declaring that the property in 
suit was liable to be sold in satisfaction of the plaintiff’s decree of the 21st 
February 1871. The auction-purchaser now appealed.^ 

Baboos ^rmaih iJnss and Bhowani Ciubrn Dutt for tlio Appellant. * 

Baboos Mohmi Mohmi limj and Ranh lichanj (Jliosc for the Respondent. 

The judgment of the Court was delivered by 

Kennedy, J. (after stating the facts as above mentioned, and remarking 
that it was difficult to believe that the plaintiff', wboii ho‘obtained his decree, 
was not aware of tho immediate proximity of the sale, or that the course he 
took was not adijptod in reference to that fact, continued as follows):— The 
present suit is brought against the mortgagor and the first auction-purchaser 
to enforce the lien created by tho mortgage bond against these lands. 

[365] Tho difficulty in which tho plaintiff has boon placed is entirely one 
of his own creation. Instead of suing tho mortgagor on his bond, and obtain¬ 
ing a decree declaring his lien and directing tlio lands to be sold towards 
satisfaction of it, he adopted a course which ensured tho lands being sold so as 
to reali'^o tho smallest price possible. Tho course is one frequently adopted in 
Bengal, but this frequency cannot rnako it less liablo to be stigmatized as 
oppressive if not fraudulent. 

However this may bo, the question for us now to decide is, whether the 
present suit can bo maintained, and we have come to tho conclusion that it 
cannot ; and tliat the decision of tho Full Bench in llaruH Uhuiider Ghosf: v. 
Dnwhioulkoo liosfi (14 B. B. K., lOH ; s. 23 \V. R., 187) precludes us from 
giving tho relief he sought. 

In tho second suif^ which was hoforo,tho Full Bench, it appears that the 
nature of the ijroceodings must have been precisely the same as those here, 
for Mr. .Justico JaC-'KSON says, that in it " the plaintiff sought a fresh decree 
for the unsatisfied portion of his claim, as well as a declaration of lien as 
against the alienees. Upon the considerations already stated, T am of opinion 
that the Munsit, who granted only the latter prayer, was right, and that the 
Judge, who altered the ^decl’ee, was wrong." Tho uiajoriti of the Bench, 
however, did not concur in this opinion, and both cases wore dismissed. 

We are unable to distinguish that case from the present, and think that 
we are bound to follow it notwithstanding some observations which were made 
in the judgment of the majority, which would he inconsistent with the ultimate 
decision, if they could bo construed as the reispondent here contends. Possibly 
they would apply in cases where the property had been alienated before the 
institution of siimmarv proceedings by tho mortgagee, and this view vyould 
reconcile with the Full Bench decision, tho ruling of Glover and MlTTER, JJ., 
in Amth Soar v Jibcigunath Maliapathur 123 \V. R., 461), in which it appears 
that certainly before the decree the mortgaged property had been sold. 

Here there being no intervening charge or interest, tho plaintiff deliberately 
elected, for his own reasons, to take a mere [36B] money-decree against 
the mortgagor. The Bull Bench did not think it necessary to decide the 
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gues6ion raised under s. 7 of the Procedure Code, and for the same reason 
we need not now do so ; but it is by no means certain that the operation of 
that section would not in itself be an answer to this suit, as a suit in which 
full relief could have been given, might, at the time of the summary decree, 
have been instituted against the mortgagor. We decide nothing about any 
other remedy which may be open to the mortgagee, but we must restore the 
judgment of the Subordinate .judge. 

Appeal decreed. 


NOTES. 

„ £TbiH ca.se w.is overruied by a Full Euiicli cf the Oiilcutta High Court in (1881) 7 Cal., 
714 F. E. 

Sco uur Nutc.s to that ua.se. Consequent on tb.it Full Uunuh dcui.sion, a review of this 
case was admitted :—(1882) 8 (Jal., 700. ] 

[ 3 Cal. 366 ] 

KULfj HENCH. 


The ibth Fehruaiy, Ih/'d. 

PllESENT : 

Sill Bichard Garth, Kt., Chiep .Iustice, Mr. Jcstice Kemp, Mr. Justice 
L. S. Jackson, Mr. Justice Makkuv, and Mr. Justice .^inseie. 

The Pjinpross 
ocriitis 

Baidanath Das.' 


Offence pnnmhahc In/ Fine and (Joniisccition Act XXI of 1800, s. I'J—Olfences 
triable in a .nummary way — Suinvt(}n.<i VaneH —Sentence.--Crnntnal 
Procedure Code (det X of l87'-i), hh. t, 8, 148, 14!) it HUH. 

All olteiice undur s. 10 of .let X.\l of lS;,t5 u.iii he liicd suiniiiiirily under h. 222 of the 
Criminal Procedure C'ode^, the eoiiliscation i)ro\ idi d b> I'J being inerclv a consequence o 
the conviction, and not forming part of the puiiishinnit for the ofToncii. 

The prisoner in this case was cliail|‘ocl with the illegadl possession of ganja, 
convicted under s. 49 of .ict XXI of 1H56I, and sontoncod by the Joint 

• Cviminal Befcreiiw;, No. -18 of 1677, b> H. IJevendgo, Esq., Ollicialing Sossioris Judge 
of Bungporc, dated the 80th August 1.S77. 

ISec. 222:--The Magistrate of the District may try the 
What offences n..i.y be following ulTcnue.s in a suminiirv way, and, on conviction of the 
tried summarily. offender, may pass such soiitencotas may be lawfully inflicted 

under section twenty of this Code:— 

(1) Offences referred to in section one hundred and forty-eight of this Code. * * * 1 

+ [See. 49;—Every person other than a licensed nianufaeturer or vendor or a person duly 
iiuthorizcd to supply licensed vendor, who shall have in bis pos- 
Penalty for illegal pos- session any larger quantity of country spirits or taree, puohwyo, 
sesBion of country spirits, or intoxicating drugs, than may legally be sold by retail under 
etc. the provisions of section 36 of this act, or shall transport by 

land or by water, or have in his possession, any spirituous liquors 
made *t a distillerv worked according to the English method, or .any imported spirituous or 
fermented liquors, in larger quantity than two gallons, without a pass from the Collector or 
other officer duly empowered in that behalf shall forfeit for every such offence a sum not 
exceeding two hundred rupees ; and the liquors and drugs together with the vessels, packages 

and coverings in which they are found, and the animals and 
Proviso. conveyances used in carrying them, shall be hable to confiscation. 

Provided always that nothing in this section shall extend to any 
spirituous liquors, wines or beer, purchased by any person for his private use and not lor sale.] 
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Magistrate of Rungpore to a fine of Rs. 100, or, in default, to rigorous imprison¬ 
ment for one month. The Sessions Judge, referring to the case of Judoonalh 
Shaha (23 W. R., Cr. Rul., 33). was of opinion that the order was illegal, as the 
Joint Magistrate had no power to try the case summarily of* to pass sentence 
of rigorous imprisonment. He, therefore, referred the case under s. 296'^, Act X 
of 1872. 

[367] The High Court (MaKKBY and Pkinsep, JJ.) hold that the sentence 
of rigorous imprisonment was illegal, and modified the order in that respect. 
They referred the question as to whether the ofl'euco could or could not be tried 
in a summary way to a Full Bench, with the following’remarks• 

Prinsep, J. (Mahkby, J., conctirnng). -Tho matter which remains for 
our decision is, whether an otfenco under s. 49, Act XXI of 1856, can be tried 
summarily by a Magistrate, under s. 222 of the Code of Criminal Procedure. 

The punishment for that offence, on which this matter depends, is thus 
dcscrilied ; the oil'onder “ shall forfeit for every such offence a sum not exceed¬ 
ing Rs 200.” It is further stated, “and the liquors and drugs, together with 
the vessels, packages, and coverings in which they are found, and the animals 
and conveyances used in carrying them, shall bo liable to confiscation.” 

Section 222 of the Code declares that the Magistrate of the district may 
try certain offoncos in a summary way, and among these oil ences are “offences 
referred to in s. 148 of this Code.” Such offences aie described in the Code, 
s. 4, as “ summons cases," see definition. 

Section 148 is to the following effect: " When a complaint is made before 
a Magistrate having jurisdiction in the case, tliat any person has committed, or 
is suspected of having committed, any offence triable by such Magistrate, and 
punishable with fine only, or with imprisonment for a ijeriod not exceeding six 
months, or witli both, the Magistrate nia\ issue his summons directed to such 
person, requiring him to appear at a certain time and jdace before such 
Magistrate to answer to the complaint.” 

So only offences punishable with “ fine only, or imprisonment for a period 
not exceeding six months, or both,” would he triable in a summary way under 
the first clause to s. 222 already quoted. 

• 

Is an offence under s. 49, Act XXI of 180G, one punishable with fine only, 
or does the confiscation which follows on conviction form a part of this punish¬ 
ment, so as to alter the character of the ollonco as regards the mode of trial to 
he adopted ? 

[368] In two reported decisions of this Court— KJieiter Mohun Chov'-runghee 

(22 \V. R., Cr. Rul., 43) and Jiidoonatk Shaha (23 \V. R., Cr. Rul., 33)—it has 
been hold that such offences are not summons oases, and therefore are not 
triable in a summary way, because they are punishable with confiscation as 
well as with tine. _ _ __ _ 

* [Sec. :—If the Court of Susmoii or Magistrate of the district is of opinion that the 

judgment or order i-s contrary to law. or that the punishment is 
Beporl to High Court. too severe or is inadequate, such Court or Magistrate may- 

report proceedings for the orders of the High Court. 

Provided that in Session cases if the Court of Session or Magistrate of the district considers 
that a complaint has been improperly dismissi'd or that an accused person has been impro¬ 
perly discharged by the Subordinate Court, such Court or Magistrate may direct the accueed 
person to be committed for trial.] 
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We have great doubts regarding the correctness of those decisions—doubts 
which, we would add, are shared by the only Judge of this Court now present, 
who was a part^to one of those decisions. We are informed that Magistrates 
constantly try offences of this description summarily, probably in ignorance of 
the rule laid down in these decisions; and we, therefore, think it right to 
submit the matter to be authoritatively settled by a Full Bench of this Court. 

We are inclined to hold that such an off ence can be tried summarily as a 
" summary case,” for tlio following reasons, which we state, because the parties 
to this case are unrepresented, and therefore it is not probable that there will 
be any argument at the'bar. 

For the procedure in the trial of offences, the Code has divided them into 
throe classes : 

Summons cases, defined in s. 148. Warrant cases, defined in s. 119. 
Sessions cases, or trials in tlie Court of Session, defined in a. 4. 

If the offence under s. 49, .\ct XXI of iHofi, is not a summons case, it 
must be either a warrant case or a sessions case, and whatever opinion may be 
expressed regarding its falling under the category of summons cases, it clearly 
cannot fall within either of the two other classes. No special mode of trial 
has been prescribed for such an offence, and it is difficult to suppose that such 
cases were overlooked by the Legislature. 

The proper solution of tliis difficulty seems to be to regard confiscation cot 
as a puaishinent contemplated by the Code of I’rocedure so as to affect the 
mode of trial. 

It may bo said tliat a sentence is the declaration of the ininisliment 
imposed. Section ‘JO of the Code, of Criminal Procedure sots forth the powers 
of Magistrates in passing sen-[369]lence, and those powers are limited to 
imprisonment, fine, and whipiiing. It is in consideration only of such punish¬ 
ments that the Code has proscribed the different modes of trial, and tiumgh 
confiscation of certain articles may ho awarded on conviction of any offence 
under a special or revenue law, sucli confiscation is not taken into account by 
the Code so as to form a portion of the sontonco, or to g.ffect the nature of tlie 
offence or the mode of trial. 

Further, we observe tlnit 8. 8' of the Code, in providing for the trial of 
offences under local or sj)ecial laws, states that ” no Court shall award any 
sentence in excess of its powers,” and the powers of Magistrates in respect to 
passing sontem-es on persons convicted are set forth in s. 20, which, as already 
stated, only refers to three kinds .jf punislmients—jinprisomnent, fine, and 
whipping. Confiscation under Act XXI of 1856, and also under the Salt Act, 
can, however, be ordered by a Magistrate. 

Under these circumstances, we are inclined to hold that confiscation is no 
part of the sentence oi punishment under the Code of Criminal Procedure, but 
that it follows as a consequence of the conviction. 

•[Sec. 8 :—Offences putnshabk- under any law, other than the Indian Penal Code oontam- 

• ing lie di'.tinct provision as to the Court or officer before which 

Offences under local and or before whom they are to be tried may bt inquired into and 
special laws. tried, according to the provisions hereinafter contained, by the 

Criminal Courts appointed under this Act. But no such Court 
shall award any sentence in excess of its powers. 

A Magistrate of the third class shall not try any such offence unless it is punishable with 
less than one year’s imprisonment, nor shall a Magistrate of the second class try any such 
offence unless it is punishable with less than throe years’ imprisonment.! 
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is that stated in the first paragraph of this reference. 
If the answer to the question be in tlie affirmative, the conviction will stand. 
If the answer be in the negative, the conviction and sentence, including the 
order of confiscation, will be set aside anc^a new trial ordered. 

No one appeared on either side before tlie Full Bench. 

The judgment of the Full Bench was delivered by 

Garth,G.J.- -We are clearly of opinion, that an offence under s. 49. 
Act XXI of 1856, can be tried summarily by a Magistrate under s. 222 of 
the Criminal Procedure Code. • 

The confiscation, wliich is provided for by s. 49, is inoi'oly a consequence 
of the conviction, and does not form part of the ijunishmorit for the offence. 
We observe that, in the case of Khatter Mohun ClunrrumjfiM 122 W. R., Cr. 
Rul, 43), to which we are referred, the [370] question which we are called 
upon to decide was given up by the Government Pleader without argument; 
and that in the second case the learned Judges merely followed the ruling in 
the first, so that this would appear to be the first occasion on wiiich the point 
has been seriously considered. 


C 3 Cal. 870 ] 

ORIGINAL CIVIL. 

T}ie Jfith February, lh7H. 


Narain Singh 
versus 

Ram Lall Mookerjec. 


Practice—Immoveable property situate in difpreni disiricis- - I.^ave to admit 
plaint—Civil Procedure Code (Art X of IK77), s.s. lU -( 'kartcr Art, cl. 7 2. 

JJmlcr M. 19 of tho Civil Procedurt; Uodi', it is imt nooc'JMirs to olitiiin tho li-avn of the 
Court to '‘uc in respect of iminovuable jiroperty situate p.irtl\ within, -tiKl partly without, the 
ordinarj original .-ivil jurisdiction of the High Court. ^ 

This was a suit respecting imuioveahle property, part of which was .situate 
within, and part without, tlie jurisdiction ol tho Court. 

Mr. Moyle now moved to admit the plaint under cJ. 12 of tlio Charter Act. 

Mr. Bonnerjee. ebU amicus cunie called the attention of tho Court to s. 19 of 
the Civil Procedure Code, which says that if a suit bo to obtain roliesf respect¬ 
ing property or compensation for wrong to iiiimovoablo property situate within 
the limits of different districts, the suit may be instituted in any Court other¬ 
wise compotoiit to try it within whose jurisdiction any portion of tho property 
is situate ; and to s. 2, which defines “ district ” as including tho local limits of 
the ordinary original civil jurisdiction of a High Court ; and asked whether 
applications of this nature sliould, for the future, be made under cl. 12 of the 
Charter or not. 

Pontifex, J. admitted the plaint, and said that s. 19 of the Code gave the 
Court jurisdiction, and that it was not necessary to apply under cl. 12 of 
the Charter. 
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MOTES. 

t THIS CASE HOT AN AUTHORITY NOW 

The Civil Prooodare Code, 1908, Sec. 120, expren^ly excIudoR the application of Sec. 17 
(the section oorrespotlding to Spc. 19of G. 1^. G., 1877) to the High Court in the exorcise of its 
original civil jurisdiction. 

A similar provision was contained in See. 0*18 of the C. P. C. of 1882, excluding See. 19 
thereof.] 


[371] APPELLATE CIVIL. 


The 4th Januayy, IN7S. 
l^ltliSENT: 

Mr. Justice White and Mr. .Iustice Mttter. 


Sobha liiliee.Decroe-liol lor 

verms 

Mirza Sakhamut .Mi and others..Tudgment-debtors.’^ 


Act VIJT of IR50, s.s. '-iOH and !Hi4 -Apphcation for execution of decree - 
Right of appeal —AH XXIU of IHOl, s. 11. 

Where a decree had been purchase', henami, and the party alleging herself to bo the real 
purchaser had not been upon the record as a party, and an application for execution made by 
her under s. 208 of Act VIII of 1859 I had been refused, and there was a dispute as to who was 
thb real purchaser of the decree,— Held, that the applicant was not a party to the suit within 
the meaning of s. 11 of Act XXril of 18G1, and had no right of appeal against the order 
refusing her application ['compare s. 2t4 of the Civil f’rocodurc Code (Act X of 1877)]. 

Abidunnism KJuitoon v. Atnirummsa Kliaioon (I. L. R., 2 Cal., 327; K. t:., L. R., 
4 1. A., 66) followed. 

Application under s. ‘20H of Act VITT of 1 H/j9. 

The applicant, allefiin}* herself to bo tba purcliaser of a certain decree, 
applied to tlio Subordinate Judge of Dacca to be placed on the recoijfl as 
decree-holder and also for execution of the decree. It appeared that the decree 
had been purcba,sed be.nami by a mukhtear for and on behalf of some person 
or persons whose names did not appear on the record ; and that there liad lieen 
a litigation between the applicant and certain other parties, in which it was 
decided byt‘'o ITigh Court, on the 6th of January 187.5, that the applicant 
had no interest in the decree. The Subordinate Judge rejecterl the application. 

On appeal to the High Court; 

Baboo Mohint Mohan Roy appeared for the Appollant- 

Munshi Serajul Islam for the Eespondents. 

• Miscellaneous Regular Appeal, No. 263 of 1877, against the decree of Baboo Guriga 
Churn Sircar, Subordinate Judge of Zilla Dacca, dated the ICth of June 1877. 

t* [Sec. 208If a decree shall be transferred by assignment or by operation of law from 
♦ the original decree-holder to any other person, application for 

Application by whom to the execution of the decree may be made by the person to whom 
be made, if decree be trans- it shall have been so transferred or his pleader, and if the Court 
ferred from original decree- shall think proper to grant such application, the decree may 
holder to another person. be executed in the same manner as if the application were made 

by the original decree-holder.] 
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[872] The following Jad^ments were delivered:— 

White, J. —The appellant in this case applied, under s. 208 of the Code 
of 1859, for leave to execute a decree, which she alleged she had purchased at 
an auction sale. The Court below, taking into consideration a certain judg¬ 
ment that bad been passed by this Court in a suit to which the present 
appellant was a party, has decided that she is not entitled to take out 
execution of the decree, and, accordingly, lias refused her application. 

Now, by the 364th section of the Code, no appeal lies against this order, 
unless an express provision can be found in the Code which allows of-an 
appeal. The only exjiress provision is contained ins of the Code. This 
section has been repealed by Act XXIII of 1861, and s. 11 of the latter Act has 
taken its place Hence, unless the appellant has a right of apiieal uiidei- s. 11 
of Act XXI If of 1H61, she cannot carry the case fiirthe'- so far as the present 
"suit is concerned. The only part of s. 11 which we need consider is that which 
directs that questions, “arising hetwoen tlie ]iarbios to the suit in wliieh the 
decree was passed, and relating to the execution of tlio dccroo, shall ho doior- 
inined hy order of the Court executing the decree and not liy separate suit, 
and the order passed hy the Court shall be oiieii to appeal.” It is perfectly 
clear tiiat Sobha Biliee, the appellant, is not teclinically a party to tliis suit. 
She purchased, according to her statement, the decree on the Kitli June 1870, 
and on the 5th July she applied bo ho made a party, hut her application was 
refused. 

It is argued, however, upon tlie authority of llnrro Lai Dasx v. Snojaiimt 
All (8 W. R., 197), that although slio lias not been made a party to the suit, 
she is yet within the meaning of the ilth section, because she lias by her 
purchase become the assignee of the decree, and as sucli is entitled to lie made 
a party. We tliink that the doctrine laid down in Hum) Lull Daxs v. Soojawut 
All (8 W. El., 197), if it bo not taken to bo overruled hy the recent decision of 
the Privy Council in Abidunnixsa Kliatnouw Amiriuinixsu Khnioim [compare 
s. 244 of the Civil Procedure Code (.Act X of 1877) I, must at least he considered 
as confined to [373] cases in w'hich there is no dispute as to tlio a.ssignment of 
the decree having takop place, or as to tlio person who is the assignee. Their Lord- 
ships in dealing with the case heforo tliem, wliicli in principle is substantiallv the 
saiTie as the present, and in considering tlie judgment of the late Chief Justice 
of this Court, expressed tlitir ooncurronco with the view whicli ho inurtakon, 
vi/.. that the 20Htli section of Act VllI of 1859 was not intended to apply to 
cases where a serious contest arose with respect to the rights of persons to an 
equitable interest in a decree. Tlnit being so, it is clear that wlieie sucli a 
contest existed, a jiarty claiming to be the assignee of the decree would not be 
entitled to succeed in an application for execution made under s. 208 of the 
Code, and for the same reason would not bo entitled to he made party to the 
suit. In no sense therefore could he ho considered as coming within the 
meaning of s. 11 of Act XXIIl of 1861. That there is a serious contest in 
this case as to the party who is the real tran.sferee of this decree tli^re cannot, 
we think, be a shadow of doubt, for it appears upon the proceedings that the 
purchase was originally made hy a raukhtear bonami for somebody else. Who 
that somebody else is, whether the present applicant or not, Ifas been the sub¬ 
ject of litigation, and is nob yet finally determined. The certificate of sale was 
issued in the name of Fukeerunnissa, one of the defendants. She has tried to 
establish her title, and has failed. Her case came before this Court in 1875, 
in a suit to which the present applicant was a party, and this Court whilst 
negativing Fukeerunnissa’s claim pronounced a very strong opinion that the 
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present a»ppellant had no title to be considered a bona fide transferee of the 
decree, bnt that a third ijerson was tiie real purchaser. It is not necessary to 
determine now wh^i is the real assif^neo of the decree. It is sufficient to say 
that it is a question which admits of very considerable doubt. 

It appears to us, therefore, that the appellant who lias neither been made 
a party to the suit nor is entitled to bo made a party, cannot in any view of 
the case be treated as conjinf* within the purview of s. Jl. That being so by 
force of the 304tb section of the Code of iKo*), she lias no right of appeal, and 
her case, so far as the (iroceedinga in this suit are concerned, must rest where 
it i,s left by the lower Court. 

[3743 The appeal, therefore, will he dismissed with costs. 

Mitter, J. — I am also of (he opinion tliat, in this case, Sobha liiliee has 
no right of appeal. Slie applied muler s. 'iOH, Act VIII of 1859, as a transferee, 
to execute a decree which was oiitained hy >i tliird ])arty, and which she alleged 
she had purchased in execution ol a decree ag.iinst tliat third party. For reasons ' 
stated in the judgment of the lower Court, lier apjilication to execute tlie decree 
as a transferee under s 208 of the ]*mctnlure Code of 1859 has boon refused. 
The question before us is, whether this order is open to appeal under s. 11 of 
Act XXTII of 18()1, as it has been pointed out liy ni\ learned hrother, S. 3G-1 ^ 
of the Code distinctly prohibits an ajipeal, unless tiiore is an express provision 
in that Code. The contention of the appoll.int is, that that exjiress jirovision is 
to 1)0 found in the section luontioned above, viz., s. 11 of Act XXIII of 18(51. 
The Ih’ivv Council, in tlie ease a'lv idx (piotixl, have dlstinctl v decided against 
that contention. They, after ivlorring to the fact that the case before them 
was not .1 ease in which the Court executing the decree should have entertained 
an application under s. tlOH, observe, that “ they are further fortitiod in this 
view hy the consideration that, under -s. .‘1(11 of this Act, no apjieal would lie 
from any judgment or decision given in a proceeding under s. dOH.” They have 
distinctly, therefore, hold in that case that no ajipeal lies from anv judgment 
or decision given in a jiroceeding under s. ‘i()8 of Act VI11 of 1859. c3no of 
the reasons given hy their liordships for coming to this conclusion is, that in 
no sense is an applicant who apjilios to he jmt upon die record on the ground 
that he has acquiied a title to tiio decree hy transfer a jiarty to the suit unles.s 
his ajiplication is actually granted. Rpf<*rring to the jiosition of the applicant 
in tliat case, they say,” he was not on the record when judgment was given, 
nor when the decree was made lie suh-^i'iiueiitly apjilied fi)r execution of the 
decree, hut it ajiiiears to their Ijonlsliiji', impossible to sav that- a person hv 
inorely apjilving for execution of thi' flecn'e tlierebv constitutes himself a jiartv 
to the suit ” The same* observations will apidv here. .\n iilleged transferee 
by merolv app^nig for execution of tlie decree dues pot eoiistitule himself a 
party to the suit. 

[375] I am, tlicreforo, of ojiinion that, in this case, the judgment of the 
lower Couit under s. 2()S of Act VI [1 of l.s.59, i-, not ojieii to ajipeal. 

Ap)i''al (h.s/nifiScd. 


No .ipjical from order 
passed after dcorao, aud 
relating to thi' execution 
thereof except as provided. 


: -No iippi'ul sIihII lie Irom any order passed after 
decree and relating to the eseeiitiou ther-of except as is heroin- 
before cxprossl> provided. (Amended by Act XXlll of J861, 
s. 1-2.)] 
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NOTES. 

(AUTHORITY OF THE DECISION AFFECTED BY LEGISLATION — 

This decision has lost its value through subSequput legislation. * 

The Civil I’roccdure Codes of 1877 and lS8vi jiicliided representatives, and Amending 
Act VII of 1888 added to sec. ^44 of the C, 1*. C. 1832 thih clause : — 

“ If a question arises as to who is the represcntativi' of a iiarty for the puriw.ses of thi.s 
section,',the Court may either sta\ execution of the decree until the que.stion has 
been determined by a separate suit or itself deterniiini the qu'i^ition b\ an order 
under thi.s section." , 

The C. P. C., 1908, sec. 47 (3) makes the detcrniin.it ion l)\ the Court oliligatory :—Whore 
a question arises as to whether anv person is or is not the representative of a parly, such 
question shall for the purposes of this section be detoriuined liv the (.'mnt. 

A case like this will thus lie a doterininalioii by llu' I'oiirt under see. 17 ((b 1*. C , 1908) 
and the order will he a decree within tind. see. 2 and appe.il.ible under see. 9fi.—.-ee (18!M) 1(5 
All. 488; (1<)00) 27 Cal. f.70 ; (1901) 2.') Mad. .Vl.o ; (1902) 2r) Mad. ‘tH:!; (1902) 2f) .Mad. 2(!4 ; 
<19():5) 2.5 All. 1 18; (lOOfi) 11 C. W. N. 289.] 


[375] APPELIiATK Cl VI I.. 

7'lit: I7tk Jainnirif, /-irr. 

PllKSC.NT; 

Mr. Jcstich L. R. .Tackso.n and Mr. .Icsitck CirNNiNitH.vM. 


liooiijatl Matlioor and otliers.Plaiiitills 

tVlf.S'M.S 

Nathoo Sliiilioo.Dcfeiiclant.' 

[ 1 C. L. R. 49S } 

ArLitralion, matter rejerreil to--A)l>itrnl<)rK doithtnit] rarri'ctnc^s 
of then —.l/tvi?'/, viilithli/ oiid liiidhtu of -Apprnl, 

rufht (>t--Act VIIt (f 7s-i9, Si. V;.-*/". .• 

IMaltors in dispute were referri'd to the arbitr.iti m of live jieismis, of whom four made 
their award on 27tli \ugnsi, 1875. On 8id Septeiiili.'r, the s;iine .irlntrator.sgr.iiited an applie.i,- 
tion lor rein umij; iJelore tin* infaltor w.i.s icliiMid one of tlie four ilieil, .-Liid .in order striking 
ofT the applie.ilioti w.is made’ b\ two of the surv i\iiig ai Intiators. ()n2Ist l-'etiru.irv 187G, 
an application was made ti^ tlie Court tii li.ive the .iw.ird liled, wlneh was opposed. 
The Court overruled the objeeu.m, .iiid ordei mg llie .iw.ird Ci he filed gave a decree to the 
plaintiJfs. /feh/, thill the award was not .i valid .ind fm.il .ivv ird, that tlie deeive jiassed 
thereon was not tin.il, and tliut an .tppe.il would lie. (See .ilso ilii)ii/a Niiraiu OlitM’ v. linjii 
Ckand Clltnse, 12 I?. Ij. It., 18.) 

Sadilt Cliitran (Uiatter)ec \. Tuntnl i'hnii<l>ii ChulUijce (S |{. L. R. 81.-)) considered. 

' •! 

TliK facts ill this case tiro as follows: 

The parties appeared to iiavo referred certain matters in dispute between them 
to arbitration l)y live iiersons named in the plaint. The course of proceedings 

• Speeiiil Appeal, No. 74(5 of 1877, agiuiist the decree of J . iil. Ijovvis, Ksq., Judge of Zilla 
Rhagulporo, dated the JOth March 1877, reversing the deeree of Haboo Rarhma iJutt, First 
Sudder Munsif of Monghyr, dated the I'Jlh April 187G, 
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before the arbitrators was not very clear, but it would seem that four of them 
made an award on the 27th August 1875. On the 3rd September, or five 
[376] days afterwirrds, the same arbitrators granted an application made by one 
of the parties for a rehearing of the matter. Before the rehearing had taken 
place, one of the four died, and finall\ iui order appears to have been made by 
two of the survivors striking off tiie a])i)Iication. On the 21st of February, or 
within one day of the expiration of the six months allowed by law, certain of 
the parties interested made an application to the Court under s. 327 '' of the 
Code of Civil Procedure that the awartl inigl)t be filed, and thereupon Nathoo 
Shfiboo, the other party i.ilerested, allowed cause against the award being filed. 
Ho submitted that the award not being unanimous, an application at the 
instance of the defendant had been made to the arbitrators for a review. That 
such application had been admitted, tlio usual notice issued to tlie parties 
interested, and a day fixed, the 15th November 1875, for the liearing of the 
further evidenee. That in consequence of the laches of the arbitrators no final 
order had been made. Ho furthei- contended that under such circumstances 
the agreement between the parties referring the suit to arbitration bad become 
void by the death of one of the arbitrators at a time subsequent to the order 
admitting the award to review. On this state of facts the Munsif appears to 
have considered, not that the arbitrators were incomjietent to rehear the matters 
in arbitration, but that a final and conclusive order rejecting the application for 
rehearing had been made by two of the arbitrators. Ho also remarked upon 
the insufficiency of the stamp on which the jietition of review was filed before the 
arbitrators, and thouglit that, according to the provisions of s. 378' of Act VIII 
of 1859, the order rejecting the review was final. The Munsif further said :— 

“ For rejecting the petition the concurrence of opinion of two arbitrators is 
sufficient. There is now no bar to the enforcement of the said award.” Ho, 
therefore, ordered the award to he filed, and gave a decree for the plaintilT as 
to the said award being valid and correct. 


On appeal, the District Judge held that the view taken by the Munsif was 
erroneous. He considered that the order striking off the case was not the act of 
the whole of the arliitrators, and that by the very fact of their having admitted 

• [Sec. 327 :—When any matter baa been referred to arbitration without the intervention 

of any Court ol Justice, and an award lias been made, any 
Filing in Court an award person inte rested in the award may within six months from tho 
when The matter was date of the award make application to tho Court having juria- 
referrod to arbitration diction in the matter to wliicb the award relates, that the 
without intervention of award b(> filed in Court. The Court shall direct notice to be 
Court. given to the parties to the arhitratioii other than the aiiplicant, 

rcijuiring M'sh parties to show eau«o, w'lthin a time to be speci¬ 
fied, why the award should not be filed. The application shall be written on the stamp paper 
required for petitions to the Court where a stamp is required fi^r petitions by any law for tho 
time being in force, and shall be numbered and registered as a suit between the applicant as 

planitiiT and tho other parties as defendants. If no sufficient 
Enforcement of such cause be shown against the award, the award shall be filed 
award. and may be enforced as an award made under the provisions of 

this chapter.] 


tliec. 378:—If the Court shall bo of opinion that there are not any sullicient grounds for 
-n, A ttin rnnrt ® revicw it shall reject the application, but if it shall be of 

Jne opinion that the reviewdosired IS necessary to correct anevidont 

for granting or rotusing i e errororomissinn,or isothcrwiserequisitefortheendsof justice, 
review is nna . the Court shall grant the review, and its order, in either case, 

whether for rejecting the application or granting tho review shall be final. Provided that no 

review of judgment shall be granted without previons notice to 
Proviso, the opposite party to enable him to appearand be heard in 

support of tho decree of which review is solicited.] 
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W 

the case to be [377] re-heard, they tacitly expressed a doubt as to the justice 
of their first award, and that until the question was again considered, their 
first award could not be looked upon as final. The Judge therefore thought it 
inadvisable to give such an award the fcfrce of a decree, an41 therefore reversed 
the decision of the Munsif. 

The plaintiffs now appealed. 

Baboo Mohesh Chandra Chotvdhry (Mr. Sandel with him) for the appel¬ 
lants contended that there was no appeal from the decision of the, Court of First 
Instance, inasmuch as the decree passed, in accordajice with the award, was 
final, and referred to Sreenath Chatterjee v. Koilash Chunder Chatterjee 
<21 W. R., 248). 

Mr. Gregory (Baboo Amarendra Nath Chatterjee with him) for the respon¬ 
dents, relied on Saslitt Charan Chatterjee v. Taruck Chandra Chatterjee 
(8 B. L. R., 315). 

Baboo Mohesh Chandra Chou'dhry replied. 

The Judgment of the Court was delivered by 

Jackson, J. —(After stating the facts of the case as mentioned above, 
proceeded as follows) :—The Munsif cursorily remarked upon the insufficiency 
of the stamp on which the petition of review was filed before the arbitrator. I 
should have thought that no stamp was required. He also thought that 
according to the provision of s. 378 of Act VIIf of 1859 the order in rejection 
of the review was final. It seems to me clear that could not possibly be a 
ground of judgment in this case. (The learned Judge then alluded to the 
judgment of the lower Appellate Court and continued.) 

It has been contended before us in special appeal that the lower Appellate 
Court had no jurisdiction to make this order, inasmuch as tlie Munsil having 
made a decree in accordance witli an award of arbitrators, that decree was bv 
law final. And Baboo Mohesh Chunder Cliowdhrv referred us to Sreenath 
[378] Chatterji v. Koilash Chunder Chatterjee (21 W. R., 248), in wliich judg¬ 
ment was given by the late Chief Justice Sir Rk’IlAlll) C()U(^H, of which the 
head-note is to the effect that s. 327 of the old Code of Civil Procedure “ incor¬ 
porates the provision in s. 32.5'* as to tlio finality of the judgment 
given according to tlie award, and puts the award filed, under s. 32V in the 
same position as the award filed under s. 325 : where a Court files an arbitra¬ 
tion award and passes a decree, that decree is final.” The question to bo 
considered here was vorv fully considered by tlie Full Bench in Sashti Charan 
Chatterjee V. Taruck Chandra Chatterjee (8 B. L. R., 315). It is not very 
easy to ascertain what was the decision of the Full Bench in that case; 
because separate judgments were given, which did not all agree, but the opinion 
of the late Mr. Justice NorMAN, who was tlien acting as the Chief Justice, 
in which opinion 1 concurred, was this, that whore there has been an award, 

•[Sec. 325 If the Court shall not sec cause to remit the award or any of the matters 
referred to arbitration for re-consideralion inmannor aforesaid, 
Judgment to be accord- and if no application shall have been made to sot aside the award 
iiig to the award. or if the Court shall have refused such application, the Court 

shall proceed to pass judgment according to the award or accord¬ 
ing to its own opinion on the special case if the award shall have been submitted to it in the 
form of a special case ; and upon the judgment which hhall be so given decree shall follow 
and be carried into execution in the same manner as other decrees of the Court. In every 
in which judgment shall be given according to the award the judgment shall be final.] 
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and the decree passed by the Court below is in accordance with that award, 
that judgment is final; but where it can be shown that there was not in fact 
any award on which a judgment could be based, there is no final decree, and 
an appeal would lid' In this case the^^defendant liad to show cause against the 
finality of the award, and he did s/iow wlmt appears to me to be a very satis¬ 
factory cause. He showed that tlie arbitrators, after making tlie award and 
after an interval of only a very few days, had exi)reB8ed a doubt as to tlie 
correctness of the award by intimating their readiness to reconsider their decision. 
Itrnay be observed that the award was not one of tlie whole number of arbitrators, 
but of four oufof five ; and even if we assume that in the reference to arbitration 
prcwision was made tlnft in case of ditlVrenue of opinion the decision should 
rest wdth the majority, still the fact that one of the number had dissented 
ought to be taken into account when it is seen that the remaining arbitrators 
expressed a readiness to reconsiiler their decision. 11 may very well be that but for 
the death of one of those four, aiul what took place consequently, there might 
have been a furtlier award by the same arliitrators in w'liich the conclusion 
would have been dillerent from that arrived at on the 27th August. It was never, 
[379] I think, the intention of the .Act that the Court should bind parties by 
the result of a private arbitration when the arbitrators themselves plainly 
showed that thev doubted the correctness of their decision. That, it appears 
to me, was an extremely strong and valid objection to the finality of the award 
one which tended to show that the award was no valid award, and therefore 
it was a matter which the lower Appellate Court could consider on appeal. I 
think, therefore, the Judge of tlie Court lielow’ was not in error in the decision 
which he arrived at in this case, and that this appeal ought to be dismissed 
with costs. 

Appeal dismissed. 


NOTES. 

[FINALITY OF DFICREES ON PRIVATE AWARDS 

I. THE PRIVY COUNCIL in the leading ease of (ihulavt Khan\. Muhammad Itassan, (1901)' 

29 Cal. 167 P. C., completely revolutionised the views till then cntcrtaiucd on the subject. 

II. AFTER THIS CASE there have been many conflicting decisions as to when an order in 

respect of such awards is .appealable : — 

See (1903) 27 Mad. 25,5 ; (1905) 2 C. L. J. 80 ; (1906) 33 Cal, 11 ; (1905) 10 C. W. N. 

601; (1905) 29 Mad. 301; (190fJ) 333 Cal. 757 ; (1908) P. R. 1; (1908) 12 O. C. 40. 

After classifying under three beads the arbitriition.s dealt with in the Civil Procedure 

Code, ttpeir Lordships said 

"In cases falling under beads 11 and 111 proceedings described as a suit and regis¬ 
tered as such must be taken in order to bring the matter—the agreement to refer—or 
the award as the case may bo—under the cognizance of the Court. That is or 
may be a litigious proceeding—cause may be shown against the application—and it 
would seem that the order made thereon is a decree within the meaning of that 
expression as defined in the Civil Procedure Code." 
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III. THE LEGISLATURE IN THE CIVIL PROCEDURE CODE, 1908, Has introduced 

these provisions in view of the conflict, of case law ;— 

•Spc. lot (!) ;—An appeal shall lie from the following orders and save as otherwise 
expressly provided in the body of the Cade*or by any law for yio time being in force 
from no other orders. 

4 « * ‘ 4 9 

if) an order filing or refusing lo file an award in an .irljitration without the interven¬ 
tion of the Court. 

Sc/i. If, /). t!l ,— "Where the Court is satisfied that the iii.itter has been ndorred to 
arbitratirin, and that an award has been inadolhi'ri'on and wh(;re /lo ground such as 
Is inenti'nicd or referred to in paragraph 11 or pafligrajih 1.5 is provi'd, the Qourt 
shall order the award to be filed and shall proceed to pronounce pidgineiit aeeording 
to the award.” 

IV. The following c.isos in which this iM-e w.is referred (o are not of inneh .issist.anc'ei 

now, having bee.n decided hefoD- the said I'nvv I'ontieil ease •--tlRKl) "I .Ml. 

1-27 ; (lUrtl) 7 ('.tl 100, (I'tdi) 1 All. 2.1:1; (IHS2) f. M.id. tU: <Cal , 74 ; 

(IMOC.l All. 422.] 


[ 3 Cal. 379 ] 

.A PPELL.VTE CEIMIN A L. 


The ‘4Hh Joniiarii, 

Present: 

Mr. .IcsTicE Atnslie and Mr. Justice McDoNKiiL 


Tho Empress on the Prosecution of Michell 
versus 

Jof5gessur Mochi. ' 


Govenimeiit Currency Note, Theft of - Title of Original Oimier—Appealable 
Order—Criminal Procedure Code (.drf X of lH7if), ss. 41 (f 4111 -Cashing 

a Currency Note— Sale—Contract Act, ss. 74, 7(i, and lUh. 

(loverniiietit currenev iioUi was stolen from .A, and cashed by li in good faith for C. On 
the conviction of C for theft, the Magistrate ordered the not.' lo be given to li. A appealed 
to the Sessions Judge, who was of opinion that hi* was not coinpcteiit to interfero as a Court 
of appeal under s. 419 1 of the Criminal Proi'ediire Code ; but submitted the c.ise for the orders 
of the High Court: 

Held, that tho case could be disposed of by the Judge under s. 419 of the Criminal Pro¬ 
cedure Code, and that the word.s “ Court of appeal ” in that soctioii are not nece.s.sarily limited 
to a Court before which an appeal is {Huiding. 

Held further, that the provisions of s. 7(> ] of the Contract Act did not apply, as the 
change of a currency note for money is not a contract of sale, and that as the note came 
honestly into the hands of H, the order of the Magistrate was right. 


• Criminal Reference, No. 223 of J877, by H, T. Prinsep, Esq., Sessions Judge of the 
24-Perguiiuahs, dated the 13th of December 1877. 

f ISec. 419 :—Any Court of appeal, reference or revision may 
Stay of such order. direct any such order passed by a Court subordinate thereto to be 

stayed, and may modify, alter or annul it.] 

I [Sec. 7C :—In this chapter, the word ‘ goods ’ means and 
includes every kind of moveable property.] 


Goods ’ defined. 
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[3803 The facta of this case appear sufBcieutly from the memorandum of 
reference made by the Sessions Judge, which ran as follows : 

“ This is an application questioning the propriety of an order passed by the 
“ Joint Magistrate under s. 418* of thj Code of Criminal Procedure, by which 
“ a currency note of Rs. 100, found to have been stolen from Captain Michell, 
“ has, on conviction of the thief, been given to Subal Chundor Poddar, with 
“ whom it was cashed by the thief, rather than to its original owner. When 
" this application was first made to me, I thought that, having regard to the 
“ terms of s. 419, the petitioner had the right of appeal; but, on reconsideration, 
“ I am of opinion that no appeal lies on/v from such an order. There is no 
" express provision of law allowing an appeal only against an order under 
“ 8. 418, and therefore it would seem that, under s. 286, no appeal can be enter- 
“ tained. The terms of s. 419 would seem to refer to a case in which an appeal 
“ has been lawfully made against an order of conviction or acquittal, and an 
“ order under s. 418 being a part or consequence of such order, thus comes under 
" consideration by the ‘Court of appeal, reference or revision,’who areempowered 
" to order that order to be ‘stayed, or may modify, alter or reverse it.’ In this 
“ view of the law, as the application made to me concerns only the matter dealt 
“with under8. 418, I am of opinion that I am not competent to interfere as a 
“ Court of appeal; but as I am also of opinion that the order of the Joint 
“ Magistrate is contrary to law, I submit the case for the orders of the Honour- 
“ able High Court. 

“ As far as the evidence goe'’, there is no reason to doubt the honesty of the 
“ Poddar with whom the currency note was cashed by the thief. The question 
“ is, whether the Poddar should l)e allowed to retain it as against its original 
“ owner from whom it was stolen. It seems to mo that this is a matter which 
“can properly be dealt with by a Magistrate; but that the order passed by the 
“ Joint Magistrate, though it is in accordance with the principles of tlie law of 
“ England, is not in accordance with s 1081 of the Contract Act Currency notes 
“would seem to be ‘goods’ within the definition given in s. 76 of tliat Act, and 


Order for disposal of pro¬ 
perty regarding which 
offence committed. 

Title conveyed by .seller 
of goods to bu)’er. 


■* tSei'. 4 l.S . — When the trial in any Criminal Court is eon- 
cludetl, the ('nurl mav make .such order as appears right lot the 
disposal of any property produced hefon* it, regarding which any 
offenoo appe.irs to have been eommitied.] 

1 [Sec. lOH — No seller can give to tbo buyer of goods a better 
title to lho-.e goods than he has himself, excepting the following 
cases — 


Exception 1 . —When aiiv piTsoii is, b\ the ennsont of the owner, in possession of any 
goods or of any bill of lading, dock-warrant, warehouse-keeper's certificate, wharfinger's 
certificate or warrant or order for deli\erv, or other document showing title to goods he may 
transfer the ownership of the goods, of which he is so in possession, or to which such documents 
relate, to any other person, and give such person a good titlo thereto, notwithstanding any 
instructions of the owner to the contrars ; provided that the bflyer acts in good faith, and 
under circumstances which are not such as to r use a reasonable presumption that the person 
in possession of the goods or documents has no right to sell the goods. 

Exception 2. —If one of several joint owners of goods has the solo po.ssession of them by 
the permission of the co-owners the ownership of the goods is transferred to any person who 
buys them of such joint owner in good faith and under circumstances which are not such as 
to raise a reasonable presumption that the person in possession of the goods has no right to 
sell them. 

Exception 3. —When a person has obtained possession of goods under a contract voidable 
at the option of the other party thereto, the ownership of the goods is transferred to a third 
person who, before the contract is rescinded, buys them in good faith of the person in 
possession ; unless the circumstances which render the contract voidable amounted to an 
offence committed by the person in possession or tho..o whom he represents. 

In this case the original seller is entitled to compensation from the original purchaser 
for any loss which the seller may have sustained by being prevented from rescinding 
the contract.] 
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1381] ‘ ' therefore this case is similar to that given in illustration (a) to s. 108. 

“ I think it right, however, to state that the case of the Collector of Salem 
(7 Mad., 233) would seem to lay down djifferent view of our law; but in that 
case the position of Government was alone under considerauon, and the ]udg- 
*' ment seems to have proceeded on the ground that under the law, the Govern- 
ment treasury officer was bound to cash a currency note, and that therefore 
“ the Government was protected against any claim if it should happen that a 
“ note so cashed was a stolen note. In the present case there w-a-s no such ol)liga- 
“ tion on the Poddar ; and though the result of an order directing him to give 
" it up to the person from whom it was stolen would seem to be somewhat unrea- 
“ sonable, it is in my opinion in accordance with our law in India, and therefore 
I feel bound to submit the matter for the orders of the Honourable High Court.” 

No one appeared upon the hearing of the reforenco, and the judgment of 
the Court was delivered by 

Ainslie, J. —We think that the Sessions Judge might have disposed of this 
case under s. 'll9, Criminal Procedure Code, without a reference to this Court. 

The words “Court of Appeal ” in that section are not necessarily limited 
to a Court before which an appeal is at the moment pending. It may very 
often happen, as in this case, that the question of the propriety of an order 
under s. 418 for the disposal of any property produced before the Court may in 
no way concern tlie convicted person ; and wo think it unreasonable to put such 
a construction on s. 419 as shall make the power of the Judge to modify, alter 
or annul a Magistrate’s order affecting one, contingent on the accident 
whether another person has or has not chosen to appeal. 

Section 286, by the words “ except in the cases provided for by this Act” 
must include cases in which the power to alter or annul the order of a Magis¬ 
trate is expressly given. 

We are further of opinion that the case does not call for our interference. 
It is admitted in the order of reference that the [382] note came honestly into 
the hands of the Poddar, to whom it has been returned by the Magistrate. 
The Sessions Judge refers to s. 108 of the Indian Contract Act, and to the 
definition of ‘ goods’ in s. 76'*' of the same .Act, in which, for the purposes of that 
particular chapter dealing with contracts of sale, the word is defined. 

t 

No one has api)eared to argue the points raised before us. .\s at present 
■advised, we are of opinion that the provisions of the Contract Act do not apply 
to this case. The change of a-Governrnent currency note for money is no more 
a contract of sale than the’payraent of the same note over the counter of goods 
is a sale of the note for the goods. In this last case the note is paid as money 
being “legal tender” for the amount expressed therein under s. 1.5 !, Act III of 1871. 
Section 77 of the Contract Act defines‘sale’ to be the exchange of property for 

, ^ ^ ^ 3 ^ -J 

t [ Sec. 15 :—Within any of the said Circles of Issue a note 
, , , , issued under this Act from any office of Issue in such Circle, 

Notes where legal tender. igguj tender to the amo.unt expressed in such nofe, in 

payment or on account of— 

any revenue or other claim to the amount of five rupees and upwards duo to the Govern¬ 
ment of India, any sum of five rupees and upwards due by the Government of India, or by 
any body corporate or person in British India: 

Provided that no such note shall be deemed to bo a legal tender by the Government of 
India at any office of Issue.] 
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a price, but this is-the exchange of money in one form for money in another 
form. Either form being legal tender, it is impossible to say that one is the price 
of the other. If we are to look to s. 76 of the Contract Act, we must read it 
with s. 77, and fchia latter section s4iows that the provisions of that Act do not 
apply in this case. 


NOTES. 

[ I. CURRENCY NOTES—SALE IN CONTRACT ACT— 

1. Where the thing is not legal tender, delivers alone is not .sutlicient to pass property, 
and foreign coins (Baroda goiin.) eanie within the rule and the stolen coins were rotunu'd to 
file compliunant;—(I'JOl) 25 Knni. V02. 

2. Curroiirv notes should bo returned to the bond fide holder, as the property passes hy 
delivery .—3 Cal. 879; (1S7H1 P. R., 7:l; (IWK)) P. H., K:l. (11)05) P. R., 18. 

II. CRIMINAL PROCEDURE. 

1. Coiiii of Appeal. 

This case was followed in (ISHC) P Mad , 118; 1 A. W. N., 150 ; (1879) 2 All., 276. 

2. Order on third parlick. 

Third partie.s may be called on to produce goods the subject-matter of the charge and 
the Court can deal with them (1891) 19 t'.al., .52.] 


[383] ArPELL.VIE CIVIL. 


2'lu- nth January, IS/S. 

Present: 

Sir Kichard Garth, Kt,. Chief .Iustk'i:, and Mr. -Iustice Birch. 


Birchunder Manickya'.Plaintin 

ver-ws 

Hurrish Chundor Bass.Defendant.* 


I 1C. L. R. 885 ] 

Rent Suit^ Decree obtained ex parte — Limitation—Time-etjnred decree, Admisnbility 
of, as evidence. 

A decree obtained ex parte is. in the absence of fraud or irregularity, as binding for all 
purpe^es as a decree in a contested suit. 

Such a decree is admis.ible as evidence even though the period for executing it faaa. 
expired. . 

Where the plaintiff sued the defendant fur a year’s rent it the same rate whicn had been 
decreed to him for the previous year in a suit which he had brought against the same 
defendant for rent of the same property, and relied upon the former decree, which had been 
obtained ex parte, as evidence of the rent due to him from the defendant ,—held (following 
Nobo Doorga Doaaee V. Foyz Buksh Choirdhry, 1. L. R., 1 Cal., 202 ; S.C., 24W. R.,403) 
that the decree in the first suit determined the amount of rent due from the defendant to the 
plaintiff. Held, further, that the decree was properly admissible as evidence, though the 
plaiatifl had not taken out execution upon that decree, and his right to take out execution 
was barred by limitation. 

Maharajah Beer Chunder Manick v. Ratnkishen Shaw (4 R. L. R., 370; S.C., 23 W. E., 
128) explained. 

* Appeal under s. 15 of the Letters Patent, against the decree of Mr. Justice AlNSLlE,. 
dated the ISth of August 1877, in Special Appeal No. 2986 of 1676. 
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This was a suit /or rent for the year 1279 at the same rate as had been 
decreed to the plaintifl for the year 1278 in a suit brought with respect to the 
same property against the present defendant. Tlie jilaintiff relied on an ex parte 
decree which he had obtained in that suit^n showing tlie ai^ount of rent due 
to him ; that decree had not lieen executed, and execution was admittedly barred 
by lapse of tune. The Munsif gave the [384] plaintiff a decree for the amount 
ol rent named in the ex pa.i la decree. On appeal the ,ludgo reversed that decree, 
and held that execution of the former decree being burred, it was inadniis.sihle 
m eviilenco to show the rate of rent duo. 

On special appeal (before CoccH, C..]., and Ainsuk, ,1.) - 

I 

The Court ditiering from the decision f>iven \t\ Jimn Soonth'r T"ii aree v. 
Snu;nnth UetcdHi (14 Ji. li It., dil note: S. ('., 10 \\. K, ‘Jlo) cited iiisu|ipurt 
of the judgment given by the lower Appellate Court, reterred the point to a Full 
Bench, who, in an opinion quoted by the Court m the ).resent ainical, re¬ 
manded the case for re-hearing b> the District Court. On remand ttiis Court was 
of opinion that as the decree sought tube put in evidence was an ex parte 
decree, no value could he assigned to it in proof of the plaintitVs claim, and in 
turn remanded the case to the Munsif's Court for re-trial, with directions to 
ignore the said decree as an element of jiroof in the case On the re-trial, the 
Court .)f First Instance, on evidence taken independently of the decree, hold that 
theplaintill was not entitled to what it described as the enhanced rate claimed, 
and }*ranted a decree for Rs. 2(5-13 annas. The lower .Vjipellate Court in effect 
upheld the decision of the Court below, increasing, luiwevor, the sum named in 
the decree to 49 rupees. The defendant hereupon appealed to tlie High Court; 
the case being heard by a single -fudge. 

Jiahoo BkauU Chunder Dull for the Aj'iiellant. 

Baboo Kali Mohim iJass and Bahoo Dihirga JUohun iJitus for the Resiiondent. 

AlNSliln, .1. (after disposing of two other grounds which had been taken and 
which are immaterial to this report, continued) ; - Jt is further said that no 
notice of enhancement has been served upon the defendant Viefore the institution 
of this suit. The .fudge has, throughout his judgment, spoken of this as 
an enhancement suit, hjiit it is quite clear that lie is in error on this point. 
There was a decree for*the rents of the year 1278, and in this prestmt suit 
the rents of [385] the vear 1279 are claimed at the rates mentioned in that 
decree. Although that decree was cx parte, yet it has never been set aside as 
fraudulently or dishonestly obtained. The fact that it was not put into execu¬ 
tion is immaterial, the only result is tiiat the plaintiff has lost a certain sum 
of money ; but as far as the decree declared wliat was the amount payable by 
the defendant to the plairftiff for the year 1278, it, as admitted by the Judge, 
stands good. The rent for 1278 then being fixed at Rs. 74 odd annas, the claim 
for the same rent for the year 1279 cannot in any sense he called a suit for 
enhanced rent, and consequently no notice was required. Then it is said that 
the enhaucement has been made upon wrong grounds ; that the Court was 
bound to take into consideration the rents payable by other talookdars of 
similar degree in the neighbourhood, and ought not to have proceeded upon 
evidence as to the increased production of the land. This, however, is entirely 
anew point raised at the end of 4^ years’ litigation, and cannot now bo enter¬ 
tained. 

Lastly, the special appellant urges that it is not for him to prove what 
was the actual income, but for the plaintiff. It appears to me that the answer to 
that is simple. When one party has in his possession of necessity the meana 
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of proving that which is necessary to establish the affirmative or the negative 
of a certain issue, the burden of proof is thrown upon him. 

“ In cross-appeal it was urged /.hat the Court below was wrong in not 
giving some weignt to the decree for the year 1278, and that, if the Judge had 
done so, the rest of the evidence considered by the light of that decree would 
have been in favour of the plaintiff. On turning to the remand order in which 
the Judge considered the weight to be given to the previous decree, it seems to 
me that he there held that in the present case that decree was really of no 
value, because it had been given without entering into any discussion of the 
question now at issue apd upon which evidence has been tendered on either side, 
tlnd that it cannot in any way guide him to a decision on the evidence in this 
case. The appeal is dismissed with costs.’ 

The plaintiff’ appealed from this decision under cl. 15 of the Letters Patent. 
[386] Baboo Kali Mohun Dass, Baboo Voorga Mohun Dass, and Baboo Bama 
Churn Banerjee for the Appellant. 

Baboo Hurra Mohiiv Chvkprhutty for the Respondent. 

The Judgment of the Court was delivered by 

Garth, C.J.—We think that, in this case, the lower Court is in eiror, 
through misconstruing the meaning of the Full Bench decision— B<ier Chunder 
Manick Bahadoor v. Eamktshcti Hhatn (14 B. L. R., 370; S. C., 23 W. R. 128). 

The plaintiff sued the defendant for rent due for the year 1270 at the 
same rate which had been decreed to him for the previous year 1278, in a suit 
which he had brought against the same defendant for rent of the same property, 
and the plaintiff relied upon that former decree as almost conclusive evidence 
of the proper amount due to him from the defendant. 

It seems that this decree for the rent of 1278 was obtained by the plaintiff 
ex.partf, the defendant not appearing at the trial; and it is admitted that no exe¬ 
cution had ever been taken out by the plaintiff upon that decree, and that his 
right to take out execution hud been barred by limitation. 

The Court of First Instance held that tliis former decree was evidence 
against the defendant in the present suit, and gave judgment for the plaintiff 
for the same amount, namely, Rs. 74. 

■She Officiating Judge on apjieal reversed the Munsif’s judgment, on the 
ground that as no steps had been taken by the plaintiff to execute the decree 
for the rent of 1278, and the period of limitation had l)een allowed to elapse, 
the decree itself became inoperativ'e, and could not be kept alive for purposes of 
evidence any more than for purposes of execution. This view was supported by 
the case of Bam Soondar Tevmree v. Sreenath Dewast (14 B. L. R., 371 note; S. c., 
10 W. R , 215) : and when this ease came up to the High Court on special appeal, 
the point thus decided by the Judge was referred to a Full Bench ; and the Full 
Bench decision upon it is in the case of Maharajah Beer Chunder Mamck 
Bahadoor v. Bam [387] Kishen Shato (14 B. L. R., 370; s. p. 23 W. R., 128), and 
is in these words:—CouCH, C.J., says:—‘‘ We are of opinion that the decree is 
admissible in evidence. The question of its value when admitted is to be 
determined by the lower Courts. The defendant has alleged that it was obtained 
fraudulently. It does not appear that ho gave any evidence of this, and it will 
be for the Court to say whether there is any evidence of that allegation. The 
decree of the Officiating Judge must be reversed, and the suit remanded to him 
for re-hearing.” 
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The case then went back to the Officiating Judge, and he found, apparently 
upon no other grounds than tjiat the decree had been obtained ex parte, and 
that no evidence had been given on the part,o{ the defendant at the former trial; 
that the decree was of no value, and ought to be disregarded. ' 

The case was then remanded by the Lower Court to the Munsif to try the 
question of amount de novo without reference to the former decree; and this 
has resulted, after a long litigation, in tlie plaintiff nicovering Rs. 49, being a 
much smaller sum than was adjudged to him by tlio former decree. 

Now in dealing with the decree in this way, we consider that the .ludge 
was practically ignoring the true meaning of the High Court’s judgment. 

The High Court wore perfectly aw'aro that the former decree was made 
ex- parte. They knew that the decree Jiad passed wiiliout any ovideucc on the 
part of tlie defendant, and if that fact had been sufficient to invalidate the 
decree, or to render it of no value for tluj purj)oses of evidenc-e in the present 
suit, they would of course liave said so, and would not liavi; remanded the 
case to the Officiating Judge for re-trial. 

What the Full Bencli judgment, in our view of the matter, really meant 
was this ; that an w prirfe decree is prnna Jacie lor jjurposes of evidence as 
goofl as any otlier decree, and as binding hetwoon the parties upon tlie matter 
docideil by it. But tliat if the defendant could sliow, as lie said he was 
prepared to do, that the former decree was obtained by fraud, or that it 
was irregular, or contrary to natural justice or the like, the [388] ex parte 
decree, although of force between the parties in the suit inwliieh it was given, 
might be properly considered as of no value of the purposes of evidence in any 
other suit. 

It seems clear that this was the moaning of the Full Bench, because W'hile 
they know tliat the former decree had been obtained ex parte, and therefore 
evidently considered that fact alone as insufficient to destroy the value of the 
decree for purposes of ovidonce, they say that the defendant alleged that the 
decree liad boon obtained by fraud, and that it must he for tlie Court below to 
say whether that allegation was proved. 

But when the casd came again before the Officiating Judge, it does not 
appear that the defendant gave any evidence of fraud, or that he made any 
attempt to show that the decree in the former suit had lieen obtained otliov- 
wiso than honestly and properly. The -Judge pronounced tlie decree to he of 
no value as evidence, merely liecause it had not been contested by the defendant. 

In this wo considered ho was quite wrong : a decree obtained ex parte, is in 
the absence of fraud or irregularity, as binding, for all purjioses, as a decree in a 
contested suit. If it wore not so, a defendant in a rent-suit might always by 
not appearing, and allowing judgment to pass against him without resistance, 
prevent the plaintiff from ever obtaining a definitive judgment as to what is 
the proper amount of rent duo from him to his landlord. 

If a defendant does not think it worth while to contest the suit, but 
allows the plaintiffs evidence, and the judgment passed upon it, tq, go 
unquestioned, he has no right afterwards to dispute the correctness or the 
value of the judgment, merely because he chose to absent himself from the trial. 

Of course if any fresh circumstances had arisen since the former decree 
was made, which would justify on the one hand an abatement, or on the 
other hand an enhancement, of the rent decreed in the former suit, the Court 
would be bound to take such circumstances into consideration. But no evidence 
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of this kind was adduced by the defendant in the present case. The only 
materials which he brought forward, upon winch the judgment of the Court 
below ultimately proceeded, consi^ed of [389] evidence which the defendant 
might and could have brought forward, if he had so pleased, in the former suit 
and which he offered no excuse for not producing on that occasion. 

We think, therefore, that the principle upon which we decided the case of 
Noho Doorya Dosnee v. Foyz Dukth Clwmlliry (I. L. R., 1 Cal., 202 ; S. C., 24 
W. R., 403), and which has been acted upon by this Court in other cases applies 
with equal force here. 

Wo consider, for tlTe reasons given by the learned .fudge in the Court holow, 
that no notice of enhancement was necessary before lidtiging this suit, and we 
think that tlie Munsif wsis right in the first instance in adjudging totiio plaintifl 
the same rate of rent as was decreed to him in the former suit. 

The decree will therefore he altered in that ros|ject; hut, as this long series 
of litigation lias arisen from the misconception of the Kull Bench judgment by 
the Officiating Judge, wo think that each of the parties should pay their own 
costs of the proceedings suhsecpient to that judgment. 

NOTES. 

[RES JUDICATA—EX PARTE DECREE 

\ full Bench of the CaU-utla llifih t;onrt cun'-isimg nf all the Judges, with reference to 
this and other case.-' in conflict with U, g.ivi: this iipiiiioii “ Neither a recital iii the decree 
of the rate alleged by the jilaintifl, not ,i declaration in it as to the rate of rent which the (jhurt 
considers to have been jiroved, would operate 111 such a ease so ,i.s to make that matter a 
res judicata assiimingof course that no sueh deelanilioiis were asked for in the plaint as part 
of the suhstantivi' relief el.iimed, the defeiid.int having ,i proper opportunity of meeting the 
case,”—(ISHO) Ki f.il :)00 IMt. ,il :«)«. 

See Chen\ir.ippa s. riUt.i.i»pu. It lioin. 7<'rt; also lld8i)110. L. ii. 18:J; (ISSl) 7 
Cal, 2.-1.1 


c 3 Cal. 389 ] 

.\lTELli.\TR CIUMINAL. 


’I'ltc ItJlh Fi'hi iitn jj, 

I’HICSKNT -. 

» Mb. .liTSTicF. Ij. S. Jackson and .Mu. Justice Ounninoham. 

Tho Empreas on tlic I’losocutioii of Joluirdi Shoik 

rrisii.s. • 

• Jlciniitidlii, 


Cnviiiial Ptocedtirc Code (.fc/ X of s. 'Ho hhtdence for the Prosacittion 

— J'j.niininiition ot M’d/tr'.s.sr.s. 

A Magistrate Is bound, liefore lu- disebarges an accused person under s. 2151 ol the 
Crimiii.il Procedure to e.'«anuiie .ill tlie witncssc., and ..bonid not refuse to examine witnebscs 

% C'niuinal Beterence, No. 1111 of 1K7.4, I’. \V. J llees, llsij., Ufticiating Magistrate of 
Maldah, dated the .‘ith of February JS7S. 

*[8ec. '2\S :—When the evideneo of the eoinplainaiit and of the witnesses for the prosecu¬ 
tion and .sue.h ex.iimriiiLiou of the accused person as tho 
rs;- 1 „ —. M.igistratc considers necessary, have been taken, the Magistrate, 

^ if he finds that no ofTeneehas been proved against the aceusod 

person, .shall discharge hirn. 

Explanation (1).—Tho absence of tho complaint, except where tho offence may be 
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simply bocausc Ihcir evidoncc will be tortihe same effect as that already taken for the prose¬ 
cution. 

The complainant Johardi in this case^chargod another man with forcibly 
cutting paddy. The Deputy Magistrate to whom the case was referred took 
evidence as to tlie possession of the C390J land and crop in dispute. The 
complainant produced four witnesses, of whom the Deputy JNIagistrato 
examined two only, because (as it appeared) the remaining two witnesses were 
only cognizant of the same facts ebb the two proviouslv examined. After hear¬ 
ing both sides the Deputy Magistrate discharged tlie accu.sed under s. 215 of 
the Code of Criminal Procedure, because tlio eviilenco for tlie prosecution di5 
not clearly estalilish the sowing of the croj) by the comiilainant. • 

Tlie Magistrate was of oijinion that tlie other two witnesses ought to have 
been examined, and referred the case to the High Court under s. 290 of the 
Criminal Procedure Code. 

No one appeared on the hearing of the reference, and the Judgment of the 
Court was delivered by 

Jackson, J. -The Dejiuty Alagistrate was hound, under s. 215 of the 
Criminal Procedure Code, to hoar all the witnesses for the prosecution. Wo 
direct that lie do this, and then pass such order on the case as the evidence 
ap]iears to him to call for. 


NOTES. 


[Soo (1S7'.J) -2 .Ml. 


147 wInTO till' c'lisc w.is fulliuvfd ; .ilso 1 Mad. 'J-JU J 


ORIGINAL Civil.. 


The 71 h Mareh, lh7S. 
PhhSIwNT ; 

Mr. Justick Pontifjcx. 
Dchondronath ^lulhck and others 

rt'/Hici 

Odit Churn Miillic*k. 


('aiise rf Actiov-- Jtii/lit hi ttini nf ahiji. 

A n fii-i.t! t(i ill iiviT up an ijol. wlifri'tis the person dcnianding it. was jircvtoitctl from 
pcrferniing Uis turn of worship on a spocifit'd ilato, giMS tin* p.irl,N aggriovwl .i rn'lit to sin- 
for d.uinigi!s. 

Thu plaintilVs m thi« case alleged that tliov were entitled to ])erforni the 
worship of a (leI^^, Kaneo Tliakoorani'e, on a certain day in the year I2H1, 
ji. S. (1H77-7K), and tliat they had been iirevenled from performing such wor¬ 
ship on the da\ in question through the refusal of the ilofendant to deliver up 
to them the said ilt'il.s for such purposi*. The ])l,iintilTs further allegetl tiuit, 

lavvfullv (■(inii>oun(h'(l, shall not ho dcvinod hiilhrn-nl gpomid ior a. disohargo if thi.-ro appears 
other ovideni-r siiflifn'iit to snlisUntiato the oll.-iu-o. 

l'’xplanatioTi (2)- A disi-hargr is not (■(lUiviilcnl to an ac<|iiitlal, and dors not bar the 
revival of a proseetition for ibc saint* offence. 

Kxplsiiatioii (iff- ■ All order of discharge cannot be pas-sed until the evidence of the 
witneE>so.s named for the prosecution has been taken.] 
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in consequence of such refusal, they had been disgraced in the eyes of the 
other members of the family, [391] and that they had lost the benefits from 
a religious point of view and otheijwiae, which they would have enjoyed if 
they had porforiAed the worship in their turn. The damages claimed were 
Ks. 5,000. 

The case coming up for settlement of issues Mr. Phillips for the Defendant 
raised the point whether the plaint disclosed any cause of action. 

Mr. Hill for the Plaintiffs .—A right vested in tlio plaintiffs to a turn of 
worship; if»thi‘re is a right, there must be a remedy ; see Ashhy v. White 
Cl Smith's Tj. C., 'i51, 27(i). A tni'n of worsliip is described as “ pi’oporty ” by 
CorcH C. ,1., in Mitta Kiinth Autikicarrtj v. Ncennijun Andhicarri/ {14 B. L. R., 
16G). See also Anund Moyce Chawdhyain v. Boykanlnath Hoy (8 \V. R , 193) 
and Gour Mohan Chowdhni v. Madan Mohan Chou'dhry (6 B. L. R., 352). 

Mr. Phillips for the Defendant.—The loss (if any) suffered by tlie plaintiffs 
is a purely spiritual one. It is impossible to estimate damages on such loss. 
The rule in Ashby v. Whitr (1 Smith's L. C., 251, 27f>) refers to purely 
temporal damages. [ P()NTIP1C.\, .1.—The idaintifis state that they have boon 
disgraced in the eyes of the family.! 

Pontifex, J., was of opinion that tlie plaint did disclose a cause of action, 
and allowed other issues in the ciiso to ho settled. 

Attorneys for the Plaintiff : Messrs. Beehy and Rutter. 

Attorney for the Defendant* Mr. Pnhologus. 


NOTES. 

[RIGHT OF WORSHIP 

In (18f<S) 13 Bom. 513 it was held that a suit would lie for a declaration of the right to 
officiate in altf'rnatc years as priest.s in a temple and receive the oflcring.s to the idol. 

See (1900) 21 M. L. .T. 215 as to the right to have the procession of .an idol carried 
through a particular street. * 

(■1893)210:11. 4(>3 w:is a case where, the suit was hy expelled members of s 
society for rc-admi.ssion to the prayer house, &e. 

See also (1873) 4 Oal. 083 ; (1882) 3 Cal. 807 -10 C. Ij. B. 4:19.] 


[392] 2'he Othand iJtk January and 11th February, ld7H 

Present : 


Sir Richard Garth, Kt., Chief-Iustioe and Mr. Justice Markby. 


Mothoormohun Roy.Plaintiff' 

versus 

The Bank of Bengal.Defendants. 


’ [=1. C. L. R. 507 3 

Bank of Bengal Jcl (Xl of 187G), ss. 17, 2J—Registration of Transfer—Bight of Bank 

to refuse to Register. 

The Bank of Bengal is entitled to refuse to register a transfer of shares when the appli- 
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cation is made during the time thertransfer books of the H.mk nro elos»d under the powers 
given by s. 21*, Act XI of 1870, and after a publns notificMtion in aecordaneo therewith. 


Though the Hank may not have given Ihis^reason for not registering at the time of the 
application being made, they are entitled to avail themselves of it sulJ^cqiientli, when a suit 
is brought to eonipcl thoin to regir.ter the transfer. 


.Section 17 | of Act XI of 1870, which entitles llie Hank of Heiigal to refuse to register the 
transfer of shares until payment of any debtn due l>v the peison in wlinse, naine the .sliares 
staiiil. refers only to debts which are presently pa\able ; therefore, wheie 7.'was indelited to 
the Hank, and gavi* bills as seeiinty therefor---/ic/i/, the H.tnk would not hi' oniitli'd to refuse 
under s. 17 to register the transfer during the eiirri'iiey of the bills. 


AI’VK AL from a (looision of MahtHEHSON’, .1., .inl.oii llit' lOt li of August 1H77. 
Tlio suit Wiis brought by tlio pliniiritl’, a Tiuncliant iii (aile.utla, to olitam an 
order (iiioctiiitl tlio (lofoiidants to register tlw tr.msier ol a stock oei tdicate in 
tile delcndants’ Ibink for lls. 17, wliicli bad been pledged to tlio plaintilT 

bv one Radha (loliind Sliaw to .secure cert.'.in ad\aiices. riio jilainlill’s case 
was, tliat ho applied to tlie Bank to register t.hi.s transfer aliout tlie 1 Itlicif.Juno 
lK7(i, and lie was then told liy the Bank tiJIiccj’s (hat, holoro the certdicato 
could he rog'isterod, it must be endor.sod bv Radha (lobind Shaw, or his duly 
constituted attorney. IJjjon this, tlie plaintif'l' olitained from Radha (iohind a 
po\ver-of-attorney, dated the 27th of .Tune, empowering one Otool Jieliiiry Phur 
to in.dee the transfer of tlie certificate to him , tliat tlie transfer was 
accordingly made, and that the plaintiff sent it to tlie Bank to ho registered on 
tlie 1st of .July ; hut that thootticers of the Bank then refused to register it, on 
the ground that Radha (Joliind Shaw was indebted to them in a large amount, 
and as long as his doht remained unpaid, tno transfer could not ho registered. 


[393] On the third of .luly, the jilaintilf stated, he caused anothei ajijilica- 
tion to bo made to the liaiik, to know why the transfer could not bo registered ; 
and was uifonnecl thaL so long as Radlia Oobiiid Sliaw was indobted to the 
liank they could not register it. And again, on tlie 31st of July he alleged 
that, having ascertained that Radlia (lobiiul Shaw had made an arrangement 
with the Bank, by wliicli tbo payment of bis debt to iliom was postponed to a 
future day, he again applied to the Bank to have the transfer registered, hut 
was refused upon the same ground as before. 

•£ Sec. 21 -'rile ilircctor-, may from time to time clusc the 
T’dWC' ti> close tran.ifcr register .iiici tr.oisfcr b.Mik-uf ihr H.oik for any pcriml or periods 
bo.iks. lintcxcci'iling 111 till- wlinic thut\ (i.ys in .iny twelve coi^-.'.cutivi' 

m.niths J 


■f [Hec. 17; - If any piojinctor or .sIi.im'IioIiK r i^ iiidcbii'd to the H.oil,, the Hank may 
withhold paynifiit of lb.' doidciidv no (In-stni-k nr sli.iros of 
Powers 111 regard to jucli proprictoi or sli,o\ holder noi being r. gi-.ton d as hold in 
proprietors or shiiroholdcrs trust, or as l•^.l'c■lllor nr .idniiiiistr.iinr, .oid apply them iii 
iiidcbti-d to Hunk paMiicnt ol the ('ebt ; .ind the M.ink iii.i\ rcliisi- to register the 

tr.vii-fcrnf .iny '.iich stock or sh.itcs until tiaymcniol .-uch debt; 
and after demand and dcf.Lull of piumcnt, and notice in tli.it bch.ill gucii to such proprictoi 
or shareholder, or his constituted agent, or b\ laiblic .idvcrtiseincnt in the I >c.il otliciaL 
(ia/ette, lithe debt remain unpaid ior the space of three months-ifter such notice, the 
Hank may advertise in the local othcial Ibizctte such stock or shares for sale on ad.iy not 
less than fifteen days from the publication (d sucii .idiertisement ; 

and may, on such d.iy , .soli by public aiu-tinii, and subject to sueli conditions, Tf .‘iny, 
as the Hank thinks fit, such stock or shares, or so much or so many thereof as m.iy be neces¬ 
sary, and apply the proceeds thcrool in or towards jiayuient of tin* said debt, with interest, 
from the day .appointed for the payment of such debt to tlie tune, of actual payment, at such 
rate as may have boon agreed upon, or, in the abseiico of such agreement, at the highest rate 
current for advances by way of local discount! by the Hank; 

and shall pay over the surplus, if any, to such proprietor or shareholder or to his lawful 
rcprcBeutativo.] 


1 CAL.—119 
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The plaintiff’s contention was, that the bank was bound to register the 
transfer upon the application made on the 1st of July, because, although Radha 
Gobind Shaw had no doubt given bills to the Bank to a large amount, none of 
these bills had then arrived at maturity ; and ho further contended that they 
were bound to register the transfer on the Slst of July although in the mean¬ 
time the bills had arrived at maturity, because an agreement had then been 
made between Radha Gobind Shaw and the Bank, on the 8th of July, by which 
he pledged property to a large amount to secure the payment of the bills, and 
that the payn^ent was postponed by that agreement till the Ist of October follow¬ 
ing, so that on the 31st Qf July there was no debt due from him to the Bank 
which they could at that time have enforced. 

The case of the defendants was, that wdth regard to the applications alleged 
to have been made on the 1st and 3rd of July, the plaintiff’s case was entirely 
untrue. They admitted that, early in July, the plaintiff’s son applied for the 
dividends due upon the stock standing in Radha Gohind's name, and was 
refused upon the ground that Radha Gobind was indebted to the Bank; but they 
stated that no application was tnade to register this transfer till the 31st July, 
and that although they admit that an arrangement was made with Radha 
Gobind Shaw on the nth of July, by winch the p.4yment of most of the bills 
was postponed till the 1st of October 1H715, there were two bills which became 
due on the 22nd and 24tli of July for Rs. o.OOO each, which were not included in 
that arrangement, and that conso(jueritlv, on the 3lst of July, there was a debt of 
[394] Rs. 10,000 due from Radhji (lohind to the Bank, the ])ayment of which 
the latter might then liave enforced. 

The defendants further alleged, with reference to the applications said to have 
been made on the Ist and 3rd of July, that even assuming the plaintiff’s case 
were true, the transfer was not made or tendered to the Bank for registration 
in such a form as the Bank were hound to rccogni/.e : and, moreover, that from 
the 1st to the 15th of July inclusive, the Bank transfer books wore closed in 
accordance with the provisions of s. 21 of their Act (XI of 1H76), and that 
consequently, the Bank were not hound, and according to their usual course 
of business, were not in a position to register the transfer during that period. 

The case came on for hearing before M ACPHKUSON, .1., who found on the 
evidence that the plaintiff had failed to prc've that any demand for transfer was 
made isntil the end of July , and holding that when such demand was made 
Radha Gobind Shaw was indebted to the Bank, and that the Bank was entitled 
to refuse to transfer, dismissed tlio suit with costs on scale 2. 

From this decision the plaintiff appealed. • 

Mr. J. D. Bell, Mr. Brannon, and Mr. Bonnerjee for the .Appellant. 

The Advocate-General (Mr. Paid), Mr. Emnn, and Mr. Stokoe for the 
Respondents. 

The following cases were referred to in argument. .As to there being a 
debt to the Bank during the currency of the bills : In re Stockton Malleable 
Iron Company (L. R., 2 Ch, D., 101); In re 'The London, Birmingham, and 
South Staffordshire Banking Company (34 Beav., 332). As to the right of the 
Bank to justify its refasal to transfer on the ground of the hooks being closed, 
though that objection was not raised by them when the application for transfer 
was made : Ousely v. Plowden (1 Boulnois, 145). As to the mode of transfer ; 
Ethblewhite v. M*Morine (6 M. and W., 200). 
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[393} The judgment of the Court was delivered by 

darth, C. J. who (after stating both the plaintiffs’ and defendants’ cases as 
eet out above, and the grounds on which^he defendants reliftd as entitling them 
to refuse to transfer, continued).—The Bank was also at one time under the 
impression that even during the currency of the bills, when the Bank had no 
present right to sue Eadha Gobind upon them, they could still, under the 
17th section of the Act (XI of 1876) refuse to register the transfer. But this is 
olearly not so. The language and the evident intention of that section points 
to a present debt only as conferring a right upon tlie Bank to refuse either to 
register a transfer, or to pay dividends ; and this view is strongly fortified*by 
the Bnglish case of In re The Stockton Malleable Iron Company (L. E., 2 
Ch. D., 101), in which it was held that the words ‘ due ’ and ‘ indebted ’ in the 
Articles of Association of a trading company, which gave to the company alien 
upon shares similar to that given by this .\ct to the defendants, must be taken . 
to refer to debts presently payable. 

With reference, however, to the demand of registration alleged to have been 
made on the .‘Ust of .July, it has been distinctly proved timt two bills of Hadha 
Gobind, which matured on the 14th and 22nd of .lulv, wore not (for some reason 
or other) included in the mortgage arrangement which was made between the 
Bank and Eadha Gobind on the 8th, so that tlie amount of these bills was due 
to the Bank on the 81st; and the Bank was therefore clearly justified in refusing 
the transfer on that day. 

The plaintiff’s case, therefore, wholly depends upon the ap|)lication which 
is said to liave been made on Ist and 8rd of July. 

(.After dealing sliortly with the case on its merits, the learned Chief 
.fustico continued); — 

Wo think, therefore, in substance that there is no reason to disbelieve the 
plaintiff as to the applications to. register the transfer wliich wore made on the 
Ist and drd of July. 

But tlien arises the formidable objection which was made by the defend¬ 
ants in the Court belpw, but which it was then not necessary to consider, that 
the application for the registration of [396] tlie transfer was made during the 
period when the books wore closed. Wo consider that tfiis objection inust 
prevail. • 

In order to entitle the plaintiff to ask tlie t!)oiirt for a mandatory order, 
directing the Bank to register the transfer, it is clear that the jilaintiff must 
show, in bhe first instance, that he applied for such registration at a time and 
under circumstances when the Bank was enabled and bound to comply with his 
request. 

It was impossible for the Bank to comply with it at a time when the books 
were closed, and although that reason for not registering might not have been 
given by the Bank when the application was made, we think that they have a 
perfect right to avail themselves of it now, because it is one which, in justice to 
their other customers and to the public, they could not, by any extraordinary 
exception in the plaintiff ’s favour or otherwise, have removed, and it is one too 
of which the plaintiff, in common with the rest of the public, must be taken to 
have been aware, because the power under which the closing of the transfer books 
took place is conferred upon the Bank by Act XI of 1876, s. 21 (a public Act); 
and the fact that the transfer books would be closed on the 1st and 3rd of July 
was publicly notified by the Bank in accordance with the statutory direction. 
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We are of opinion, tiierefore, for these reasons, tliat the plaintitl’s case 
must fail; and that this appeal should be dismissed with costs on scale 2. 

V. ' Appeal dismissed. 

Attorneys for tlie Plaintiff ; Mes .r... Swtvhoe. t( Co. 

Attorneys for the Defendants; Messrs. Chnuntre.il, Knoiolcs if: Itoheris. 

NOTES. 

[CONTRACT setting UP DIFFERENT DEFENCES : 

• With rcfcrciico to ni li-xt at hia-. ‘2(i C.il. —A pi-rsim who jii'.tilios an alli'gc'd 

hriiiwh of cojitr.ict upon oiio RroumI only, whu-h ih found niMiflicieiit i« not for 
that roaMHi disontitli'd lo ii]>oii oIIkt ftromids whiuh his rights und«>r the 
Contract onahlc him to rL'l\ upon": - (IHOS) 142 at lf>7.3 


[397] PlUVY COI NCII. 


2'he ‘^Ist a.id '.i'Jud Noremhe.r, Jh?'/. 

I’JiESJlKT; 

Sm .1. W. CoLViLE, SiK li. Pkacgck, Sill M. H. Smith, and Sir 

li. P. CoUdEll. 


Norcuder Narain Siiifiii.Plaintiff 

versus 

Dwarka Lai Mundur and otliers.Defendants. 


[=^ 5 I. A. 18 . 1 C. L. R. 369] 


[On .Appeal from the. IJujh Coiiil oj J tuhvalure. at Fori'Wtllnim ni Be.ngal.\ 
MorUiaqe. — Foreclosure.—.Wotifiratioii ■ Ueiiulation XV11 of IhOti, .s. H. 

Th* condition of fon'closniv ri'iiuircd i>\ s. H. Regulation XVll of IKOfl, is th.vt the mort¬ 
gagor should he furni-,hed with a copy tif (he petition referred to in tin section, and should 
have a notifV.ition from the Judge ui order tlnit he ni.i\, within a ye.ir from tin; tinn; of such 
notices, redeem the property. • 

In an action hroiight to recover possession as upon a fon'(dosure, it is esKentiiil for the 
plaintiff to satisfy the Court that thcahove eondition has liecn complied with. 

In such a case, the scrvici' of the notiee must he est.ililishcd h\ evidence. The more return 
of the Nazir on the hack of the Judge’s purw-iniiah to tlie effect that the mortgagor had been 
duly served, is not legal evidence of scrvie,e. 

The functions of the Judge uiule.r s. d are merely ministerial; sec/''o?'6cs v. Ameeroonissa 
JJegum (10 Moore’s. I. A., HlO, 350). 

The year during which the mortg.igor may redeem, runs not from the date of the per- 
wannah, or the issuing of it by the Judge, but from the time of service. 

Mohish Chunder Sein v. Mussnmut Tannee (10 W 11. l'\ H., 27) approved. 

Where there are several mortgagors, and it is not sought to foreclose the individual 
shares of each as against each, but to foreclose the wlioh* estate as upon one mortgage, one 
debt, and one entire right against all, service of the notice upon some only of the luortgagora 
u. insufficient to warrant the foreclosure of the whole estate or of any part of it. 
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Qua-re —Whether there may not be eases of inortgagert of separate shares, in which 
by proceedings projicrly framed foreclosure may take place in respect of some of such shares 
only ? 

The mortgagee when ho seeks to foreclose mfist discover and serv/ notice on those who 
are the then owners of the estate. 


In the suit in which this appeal arose, the pkintiffcas mortgagee of certain 
lands, under a deed of conditional sale, sought, [398] us against the mortgagors, 
and against parties who had subsequently purchased portions of the lands 
from them, to liave effect given to pioceedings taken hv him for fore¬ 
closure The defendants contended that the deed* of conditional sale vras 
merely a colourable transaction, and was not intended by the jiarties oyecuting 
it to operate as a bond fide instrument. Sorno of tlie defendants further con¬ 
tended tliat not having had due notice of the proceedings in foreclosure, tliey 
could not be affected by these proceedings. 

On the 18th April 1873, the Subordinate .Judge of Hhagulporo, in whose 
Court the suit was brought, held that the deed o( conditional sale was a valid 
instrument, and that all the legal requirements for foreclosure had been complied 
with. Ho accordingly gave a decree in favour of the plaintiff’. 

On the 13th April 1874, the case came before a Division Dench of the 
High Court on regular ajipeal, when the decision of the Subordinate .ludge was 
reversed, and the suit dismissed. 

The judgment of the Division* liench (J’niiAK and Morris, .7,1.) was 
as follows- 


“The plaintiff in this case says that in Novemher IHoH, his ancestor jiur- 
chased from certain vendors, called the conditional vendors, .'5 anuas, 3 giindas, 
1 cowri, and Ikrant share of Mouzah Mudohpooia, subject to redemption by 
the vendors on r(!p!i>inent of the consideration nione\, Hs. fi.OOO, that he after¬ 
wards, between September 1881 and .lanuary 18(»H, purcliased <'ut and out from 
some of file mortgagors or conditional vendors their respective shares in the 
mortgaged property amounting in the whole to I anna, lo gundas, 2 cowris : 
those ])ureh!ises must, of course, have been eacli suh|oct to the mortgage of 
Novell!her IHoH. 


The plaintiff then says that in .June 18()7, he caused due notilicalioii ol 
foreclosure to he given to the conditional vendors tlirough the DhagulporeCivil 
Court. iirul that the inortg.ige uionej has not since been paid. .-\nd upon this 
title he brings this suit to obtain possession, not of the wliolo of the mortgaged 
property, hut of the difference between tlie o iiimas odd, originally mortgaged 
to his ancestor, and the 1 anna odd, purchased h\ him subsequently to the 
mortgage; that is, of 3 annas, 7 gundas, 3 cowris and I krant. 

[399] The jilaintiff also asks for partition in his plaint, but ho does not 
say what share he wants to have divided from the remainder of the property, 
or who his co-sharors are. And although ho brings this suit as I have men¬ 
tioned to recover possession of 3 anmis, 7 gundas, 3 cow ris, 1 krant of th3 joint 
property, he does not sav who of the defendants, 21 in numiior, are now enjoy¬ 
ing this share or are keeping him from it, or even whether or not any of them 
are in possession of any portion of it; nor docs ho state, any facts which would 
serve to connect any one of the defendants w'ith the particular property or 
shares of property which is the subject of the mortgage. 
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Of these 21 defendants, we are only concerned on this appeal with two sets, 
namely, one set, which may be termed Chooni Mundur’s set, and the other 
Kunhya Lall Mundur’s. Both these sots of defendants say that they are in pos¬ 
session of a certain'.ihare of this joint property : and tliey admit that they pur¬ 
chased what they have from some of the alleged mortgagors, a part of it at any 
rate after the date of the alleged mortgage deed. But they admit nothing 
more. Both of them ol||ect that the conditional sale was not a real transaction, 
even if it had existence at all which tliey deny, and that they know nothing 

about the foreclosure. 

« 

Now it is quite plaip on this state of facts that the plaintiff must in order 
to Vnake out a title to recover, first, prove not only that the property was mort¬ 
gaged to him or to his ancestor as ho alleges it was in 1858, but that he caused 
effective notification to ho given to the representatives of the*original mortga¬ 
gors in June, 1867, the date when ho 8a\s that he caused notification to issue. 
But we find no proof of service of the notification upon the original vendors or 
their representatives anywhere in the record. Tlie utmost that wo find 
tending in this direction is a p^'tition which is said to have been filed on the 
occasion of the foreclosure proceedings as they have heen termed. Now this 
petition can at the most show tliat the petitioners themselves admit that they 
had notice of foreclosure. It cannot he evidence of all the original mortgagors 
other than the jietitioners or their representatives, having had notice of the 
foreclosure. And if any one of the mortgagors or his representative was not 
[400] duly served with notice, then the jffaintiff must fail to establish his 
title by foreclosure. 

In this state of the case it is hardly perhaps necessary for us to mention 
that one of the original mortgagors who was called as a witness, expressly 
stated that notice of the foreclosure was not served upon him. It thus seems 
to be quite clear that the plaintiff has failed to make the very' first step which 
he was obliged to take in order to prove his title to the property and the right 
to recover as against the appealing defendants. 

Bat we further observe that even if he had proved that the foreclosure 
had been duly effected, he would still have to prove that the share of this joint 
prop>eTty which the a7)pealing defendants admitted that they had got from some 
of the mortgagors, was in fact a share or a portion of a Share of the joint pro¬ 
perty which was the subject of the original mortgage, But there is no attempt, 
as far as we can see, made by the plaintiff to prove this. It must he remembered 
that the property mortgaged was but 5 annas, 3 gundas odd share out of the 
16 annas; and the whole of the remaining shareholders have not been brought 
before the Court,—or rather I should say, that none of them have Iwen. 
There is in truth a total failure of proof that the plaintiff is entitled to recover 
the share of the joint property which is in the hands of either of the two 
appealing defendants. It therefore follows that the plaintiff’s suit ought to 
have been dismissed. We are of opinion that the decree of the Subordinate 
Judge is wrong and must be reversed—and as against the appealing defend¬ 
ants the suit must he dismissed with costs in both the Courts. 

1 intended to have mentioned as a most important fact bearing upon the 
merittf of the plaintiff’s claim, that in the different transactions of purchase 
which the plaintiff himself refers to, made by him or on his behalf between 
18G8 and 1868, there is no mention whatever of the conditional sale upon 
which the plaintiff now relies; yet, as I have already remarked, these sales 
must have l^n effected subject to that moi*tgage, if that mortgage had existed.” 

From this decision the plaintiff appealerl to Her Majesty in Council. 
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[Ml] Mr. Leith, Q. 0., apd Mr. Doyne for the Appellant.—The deed of 
conditional sale was a valid instrument, and there is sufficient evidence of a 
due compliance with the requirements of s. 8, Regulation XVII of 1806, in 
regard to proceedings in foreclosure. In ^he foreclosure pr^eedings the Zillah 
Judge liad recorded that the necessary notices liad boon regularly served. 
This, if not conclusive, was at any rate pnma. facie evidence that sucli was the 
case. I Bir R. Collier. —In proceedings taken for fo|;eclosure are the func¬ 
tions of the Judge ministerial or judicial? Bir M. Bm[TH referred to Meer 
Ahhas Ah v. Niind Cooninr Ghoae. (7 W. R., 123), in wliicli it was held that so 
far as the issue and service of notice were concerned tiio Judge ms to enquire 
and record judcially whether matters have been pmporly conducted. ^Ir. 
Arathoon referred to Forbes v. Ameernonissn Betjuni {10 Moo. 1. A,,.S40).' The 
respondents had potice, and they appeared upon that notice. Personal service 
of the notice was not essential— Miisst. Koonjoi/ SuUihaiiKi v Shropursun Sniqh 
(B. 1). A , 18r)4, p. 281). Moreover, the respondents, who were purchasers 
from tlie mortgagors, were not entitled to be served with notice since they 
had not taken possession. Assuming that there had been a failuie to serve 
notice on some of the mortgagors that would not affect the mortgagee s riglit 
as agiiinst those of the mortgagors wlio had been served. If the foreclosure 
was regular, the appellant was entitled to the shares of the mortgagors to the 
extent to which tliey purported to mortgage them. If it appeared doubtful wliat 
was the exact interest of each mortgagor at the date of the mortgage, further 
enquiry on that point should have been directed. 

Mr. C. IP. Arathoon for the Respondents.--The deed of conditional sale 
was collusive and colourable. If valid, it was not shown to cover the portions 
of property claimed. Due service of notice as required by s. 8, Regulation 
XVII of 1806, had not been proved Such proof must be given— Syiul Kusuf Ah 
Khanv. Mussamut Azumtoounissa (W. R., 1864, (lap. No., p. 40), Madho Singh v. 
Mat hah Smgh (3 All., H.C. R., 325). The object of notice is to fix the mortgagors 
[ 402 ] witli knowledge that the period within whicli he must redeem ha^s begun 
to run. That period runs from-the date of service of notice, not from the date 
of its issue— Mohe.sh Chundar Sain v. Mussamut Tarinee (10 W. R., b. R., 27). 
Notice should have been given to the mortgagors, but also to those who had 
purchased from them jjrior to the foreclosure proceedings. Such purchasers 
are the representatives of the mortgagors within the meaning of a. 8, Regulation 
XVII of 1806-SAfio Golam Singh v. Ramroop Singh (23 W. R., 25), Rhanoo- 
mutty Chowdhraia v. Prcmchand Neogy (23 R., 96), Mohun Lall Sqpkool v. 

Guluck Chunder Dutt (10 Moo. I. A., 1). Under the provisions of s. 8 of 
Regulation XVII, a demand for payment is a condition precedent to the right 
to institute forclosure proceedings -Forbes v. Ameeroonissa liegum (10 Moo. 
I. A., 340). But no such demand had been made. 

Mr. Leith replied. 

At the close of the argument their Lordships’ judgment was delivered by 

Sir M. E. Smith. —This is an appeal in a suit brought by the heirs of 
Rajah Tek Narain Singh against certain parties, who may be described as the 
family of Dass, forming one set of defendants, and persons called Mundifr who 
formed another set, the latter being purchasers of the property in question 
from the Dasses. The suit was brought for possession and for registration of 
names (as stated in the plaint), “ with respect to 3 annas, 7 gundas, 3 cowries, 
1 krant out of 5 annas, 3 gundas, 1 cowrie, 1 krant of Mouzah Dooram Mudeh- 
poora ‘ usli ’ with ‘ dakhili ’ Pergunnah Nesingpore Koora, tlie property referred 
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to in the deed of conditional sale, after deducting 1 anna, 15 gundae, 2 cow¬ 
ries, the right and interest of Sri Narain Dass, Bachee Lai Dass, Rajah 
Ram Dass, Muhtab Dass alias Laljoo Dass and Chunchal Kishore Dass, 

f urchased bv vour petitioner’s aivJt'stor, snd the right and interest of 
403] Sliunkur Birtti purchased at unction on tlie 10th of January 186vS 
subsequent to acquiring the deed oi conditional purchase, at an e.'secution-sale 
by your petitioner.” The conclusion of the plaint is : " Since the principal 
and interest of the mortgage was neithoi deposited nor paid by the vendors 
pursuant to the terms of the mortgage l)ond, the foreclosure, in accordance 
with the RegiiJation XVII of 1H06, was formally (itlected in the Judge’s Court 
at ^Bhagulpore by a j)ro«eeding dated the 2;ird Juno 1867, and the iieriod of 
one year fixed bv the above law expired on the 27th Fehruary 1868, and within 
that period the amount entered m the bond and interest were not paid, and 
the conditional sale aforesaid became absolute on the 27th of February 1868, 
corresponding with the 19th Kalgoon, l'27y, F. S., and the cause of action for 
possession and mesne profit arose from the same date.” 

This action, therefore, is brought after i»rocoodiiigs for foreclosure had been 
taken upon the deed of conditional sale referred to in* the plaint, and to give 
effect to those proceedings. This deed is dated the JOth of November 1858; 
it is from numerous members of the family of Dass, in all 19 ; the deed states 
that they had “ sold and transferred all and every the 5 anuas, 3 gundas, 1 cowrie, 
1 krant of the entire 16 annas original with dependencies in Mouxah Doorara 
Mudehpoora,” in lieu of Rs. 5,0(K), which hiui been advanced by Rajah Tek 
Narain Singh. The further statement is ; “\Vc have received the consideration 
money in full, in one lump sum, in casli from the said vendee, and brouglit the 
same into our possession and enjoyment We execute this deed of conditional 
sale for two years in lieu of the said consideration, and delivering it to the 
vendee, hereby declare and give in writing tliat the said vendee shall enter into 
possession and occuiiancy of the jirojicrtv sold hv right of purchase as jiroprietor. 
Wo promise that in the space of two years from the date of this deed of sale 
we shall pay tlio eorisideraliori money m question, in cash, in one lump sum to 
the vendee aforesaid, and take tins deed of sale hack. In case we do not repay 
the considoration in question, tlie vimdee shall, after the expiration of the time, 
be at liberty to foreclose and complete the sale under the jirovisions of Kegulation 
[404] XVII of 18('(> A.D,, and ent(*r iiit.c^ possession a'nd occujiancv of the 
property sold, and to ha\e his own name I'-gistored in the (lovornmont records 
in the q^luinn <>f proprietor.” 

It seems that the Ra/ah di<l not take iiossession, and no interest appears 
to havebeci' ji'iid or demanded iinLil proceeiling-. were taken after the Rajah’s 
death by the present plaintiffs t(‘ foreefose the property, under tlie eighth 
section of Regulation XV fl of IHOii. 

The first question which arises (being the (jiiestioii ujion which the High 
Court have decided the case in favour of the defendants) is whether the 
directions in that section have been fulfilled. The High Court held that there 
was no sufficient proof of notification made to the defendants of the petition of 
the plaintiffs claiming foreelosnro, and, that being the question, it will be riglit 
to loolP at the berms of the eiglith clause. The enactment is ; “ Whenever the 

receiver or holder of a deed of mortgage and conditional sale, such as is 
described in the preamble and preceding section of this Regulation, may 
be desirous of foreclosing the nioi'tgage, and rendering the sale conclusive on 
the expiration of the stipulated period, or at anytime subsequent before the sum 
lent is repaid, he shall (after demanding payment from the borrower or 
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hiB representative) apply for that purpose by a v/ritten petition, to be presented 
by himself or by one of the authorized vakils of the Court to t<ie 
Judge of the zillali or city in whicli the mortgaged land or other property 
may be situated. Tlie Judge, on roceivint.>sucli written application, shall cause 
the mortgagor or liis legal representative to be furnished as soon as possible 
with a copy of it, and sliall at the same time notify to him by a perwannah, 
under his seal and oihcial signature, that if he sliall not redeem the property 
mortgaged in the manner jirovided for by the foregoing section within one year 
from the date of the notification, the mortgage will be finally foreclosed, and 
the conditional sale will become conclusive.” . 

The condition of foreclosure required by that section is that the mortgager 
should bo furnished with a copy of the petition, and should have a notification 
from the Judge, in order that he may within a year from the time of such 
notice rodoein the [405] property ; and in an action of this kind, wliich is 
brought to recover possession as upon a foreclosure, it is essential for the 
plaintiff to satisfy the Court that this condition Inis been complied with. 

Jt has been contended on the part of the appellant that it is within the 
province of the Judge of the Zillah Court to determine whether the notice has 
been duly served or not, and, although it lias not been ui'ged, or only very 
faintly urged, that his finding would ho conclusive on the point, it has been 
strongly insisted that a»fincling of the Judge, recorded by him in the jiroceodings 
upon the foreclosure petition, would, at the least, be prniia facie evidence of the 
fact of service. 

The general nature of tlio proceedings under tlie above Regulation w’as 
succinctly stated in a ludgment of this Committee, in which it was pointed out 
tliat the functions of the Judge under s. S are jiurely ministerial -i'Vir/v.'.s-v. 
AmeerooniKsa liroiun (10 Moo. I. 340—lluD). 

'riioir Lordsliips, considering that tlie duties of the /illah .) udgo in the matter 
of a foreclosure are of a ministerial nature, considering tlie vast im|iortarice 
to mortgagors of the notification, and the conseiiuencos wliich follow, if tlioy 
do not redeem witliin the jirescrilied time, are of opinion that the service of it 
aliould Ini establislied liy evidence in a suit like the present, whieli is lirouglit, 
in fact, to enforce tlic foreclosure. The proeeediiigs of tlie .hidge are cj- jniiic, 
and ovi‘n if tlie .1 udgo’examined the Nazir or person who served the notice, it 
would be uusatisfactor\ that the estate of tlie mortgagor slioiilil dopend upon 
Ills Opinion. The argument indeed was not pressed tlia!. it would ho conclusive, 
but it would be going far to say that it is of sueli aiitlioiity as to bo pnmn facie 
evidence, which should shift tlie onus of in-oof upon sucli nn important point, 
and relieve the niorlgageo from giving alliruiative proof of the duo porforiuanco 
of ii condition necessary‘to ho estahlisluHl lielure the foreclosure can attach 
upon the estate. 

In the present instance, however, tlie case shows that the -liidge had no 
proof, projiorlv so called, of the service. It is plain from tlio manner in which 
the entry of the service is made [406] that nothing more occurred tiian this, 
that the Nazir having received the perwannah, made a return, as it is called, on 
the back of it, stating what lie had done with it. The substance of the return 
is stated in the proceedings of the Judge. After recording that “ notices and 
copies of the petition for foreclosure of mortgage addressed to the opposite party, 
dated the 27th of February 1HG6, A. 1)., wore delivered to the Nazir under a 
perwannah to serve on tlie opposite jiarty,” it goes on," thereupon the Nazir sub¬ 
mitted a return on the hack of the perwannah to the effect that he could not meet 
the opposite party, and that he had stuck up a copy of the notice and of the 
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petiitioD on the houses of each of the opposite party, along with two receipts in 
the Hindi character, severally dated 13th and 14th Ghyet, 1273 F.S., written 
by Bunsi Chowkidar and Bochal Chamar ‘ Tonens,’ inhabitants of Mouzab 
Bhawanipore Kul^ta, and Choonni Ghowkidar and Numoge Chamar ‘ Poneas,' 
inhabitants of Moiizah Khoksisyara, Pergunnali Nesingpore Koora, which w'ero 
annexed to the record.” Then it goes on. “ To-day the record of the case was 
brought up, and on a reference to the return submitted by the Nazir it appeared 
that the notice has been duly served.” Therefore we have on the face of 
this document, what tlie Judge considered to be proof of the notice, namely, 
the return 'of the Nazir, whicli is a mere statement of that officer, 
w,^thout apparently any Verification upon oath, or any examination of the Nazir 
by the Judge. 

Upon the trial, no proof whatever was given hy the plaintiffs of the service 
of the notification. They apirear to liavo relied on the recorded return of the 
Nazir. But it was contended that the want of proof is immaterial, in conse¬ 
quence of certain admissions contained in two petitions filed on the part of the 
mortgagors, the Dasses. One is a petition signed by five, and the other by six. 
They were originally 19 in number, and the remainder do not appear to have 
petitioned or to have made anv admission. The first petition refers in this 
way, and in this way only, to the servicii: “ The applicants caused a notice 
under Regulation XVII of 1B06, to bo issued on the* 27th February 1866, 
clandestinely served without the knowledge and information of your petitioners. 
Now vour petitioners having [407] come to the knowledge of the case from 
some ouC-of-the-way sources, offer objections on the following grounds.” This 
petition appears to have been presented a short time only before the end of the 
year of grace, and contains no admission of the time, or sufficiency of the 
service. Their Lordships, therefore, consider that it does not amount to an 
admission that the notice had been properly served upon them at the time at 
which the mortgagee alleges it to have been, or that they had knowledge of it 
at a time which would have justified the foreclosure. 

The other petition no doubt does contain an admission. There is this 
statement in it: ” The petitioners have under a deed of conditional sale, dated 
the 9th Aughan 1266 F. S., for Rs. .5,000, had notice under Regulation XVII 
of 1806, in respect of 5 annas, 3 gundas, 1 cowrie, 1 kratit of Mouzah Dooram 
Mudehpoora, Pergunnah Nesingpore Koora, Zillah Bhagulpore, issued to us. 
Therefore we beg to submit our objections.” It is true they do not in terms 
admit the time at which they had notice, but with regard to those petitioners 
a Judge would not 1)0 wrong in holding that there was an admission 
by them of due service. But this petition is the petition of six only out of the 
19 mortgagors. • 

The importance of requiring proof of the service of the notice and not 
trusting to a bare statement that notice had been duly served is enhanced by 
the consideration that it has been held by a decision of the Full Bench of the 
High Court of Bengal that the year during which the mortgagor may redeem 
his property runs, not from the date of the perwannah or the issuing of it by 
the Judge, but from the time of service —Mahesh Chundra Sen v. Tarinee 
(1 B.Tj. R., F. B., 14 ; s. c., 10 W. R., F. B., 27). This decision overruled some 
oases in the late Sudder Courts, in which it had been held that the year was to 
run from the date of the notification. Their Lordships are quite prepared to 
adopt the decision of the High Court. It is obvious tliat if the year is to run 
from the date of the perwannah, the negligence of the^Nazir, or other circum¬ 
stances, may prevent its service for a considerable time aft4^ its date, and so> 
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the mortgagor would lose the betSefit of the full time which it was intended by 
the Regulation to give him. 

C408] The necessity of proving service of the notice has recently been 
decided by two Courts in India, one a l.)ivision Court of Jhe High Court of 
Bengal, and another a Division Court of the North-Western Provinces. In 
both it has been held that the service should be proved in tlie action which is 
brought to enforce the foreclosure. Heo Si/iul Euauf Ah Khan v. Mussamat 
AziivUoonissa (W. R., 18b4, Gap. No. 49) and Mndho SiiKih v. Mahtah Singh 
(3 All., H. C. R., 323). 

I 

What their Lordships have lield with regard to the service of the notice 
would he sufficient to dispose of the case against the a]»))ollants, but for the 
fact, to which allusion has’already hcen made, of the admission hy some of the 
defendants that they had received the notice. This opens the (piestion whether 
the foreclosure is complete as against .ill or any of the mortgagors. The 
High Court has hold that the omission to serve any one of the mortgagors 
would be fatal to the validity of the foreclosure. Their Lordships think that, 
in the circumstances of this case, service upon those only of the mortgagors 
whose petition admitted service, would bo insuHicient to warrant the fore¬ 
closure of the whole property or of any [part *’j of it. 

Tliis is a mortgage for one entire sum, and the property, altliough held in 
certain shares, was mortgaged as a whole to the extent of fiveannas and a frac¬ 
tion, and w’as redeemable only upon payment of the entire sum. Bach and 
every one of the mortgagors was interested in the jiayment of that rnqney and 
the redemption of the estate, and each and every one of them had aright by 
payment of the money to redeem the estate, seeking his contribution from the 
others. The equity of redemption of those who were not summoned, and who 
had no notice that the mortgagee was demanding his money, cannot be fore¬ 
closed, because those who have been served have omitted to redeen:. It is 
impossible for the mortgagee to obtain a foreclosure of tlie whole of the estate 
upon a service on some only of the mortgagors. Then with respect to the mort¬ 
gagors who have admitted notice, it is to be observed that it was not sought to 
foreclose the individual shares of each as against each, but to foreclose the 
whole estate, as upon one mortgage, one debt, and one entire right against all. 

[409] F urther, the Mundurs, the defendants of the second class, purchased 
some share of some of the Dasses before the foreclosure proceeding took place. 
It appears that in February, 1861, two or three years after the conditional sale, 
and before the notice of foreclosure, two gundas and two cowries were sold to the 
Mundurs. It is said that they did not take poasessioo, hut thov had become by 
this purchase the owners of the equity of redemption of the purchase shares, and 
notice of foreclosure ought to have been served upon them. Mr. Doyne has 
argued that a purchaser who has not taken possession need not bo served. 
Tl)oir Lordships, however, think that that argument cannot bo sustai\ied. The 
mortgagee, when he seeks to foreclose, must discover and serve the persons who 
are the then owners of the estate. 

A question of this sort came before this tribunal in the case of Mohun Lull 
Sookool v. Golnck Chundcr DiUt (lO Moo. I. A , 1, p. 14). Their Lordships 
say upon it; “It is quite clear upon the authorities, that if the sale had Tiaken 
place before the notice of foreclosure was filed, that notice, to be effectual, must 
have been served on the purchaser, and in the circumstances above stated their 
Lordships conceive that it ought to have been served upon the decree-holder. 
Yet there is no evidence of any attempt to serve it upon any one except bho 
widow and heiresi of the original mortgagor.” 
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There are subsequent cases in India which show that the view taken by 
their Lordships has been followed in practice. 

Without saying that there may not be cases of mortgages of 8e})arate 
shares, in wliich, by proceedings properly framed, foreclosure may take place 
in respect of some such shares only, their Lordships think the proceedings in 
this case are not such as will sustain the present action as against any of the 
defendants. 

W’^hat their Lordships have said is enough to dispose of this case, but they 
think it right to advert ^o tlie main question which arose upon the merits, 
whether this conditional sale was intended between the parties to be really 
operative as a boiia tide, instrument. 

It seems that Rajaii Tek Narani was a patron of the family of the Dasses. 
They were involved in debt, and ho i»robabl> [4l0] advanced money to tliem 
from time to time. Rut with regard to this particular instrument there is 
strong evidence, arising from the history of the case and from facts which are 
beyond dispute, for presuming that it was not intended to be acted upon by 
Ba]ah Tek Narain. Tlio deed is dated the .‘JOth Movomber, IHoH. In its terms 
it provides for immediate possession. A question, indeed, was raised whotlior 
that was so. It was said that the construction was at the least doubtful, and 
that it was not intended that tlie Rajah sliould have possession until the two 
years mentioned in tlie deed for the jiayment of the money had elapsed. How¬ 
ever this may l)o, posse.ssion wa.s not taken. No provision is made in the deed 
for payment of interest, and none was demanded. The two years given hy the 
deed for the pavnient o( tlie inonev expired on the iJOtli November, 1H(!0. The 
petition to foreeloso was not filed until the ‘ind of January, IHCiG, and uji 
to this date it is jiliiin that the Rajah Inid not entered into possession, 
had received no interest, nor apparently had asked for anv. He obtained 
what is called tlie order ul foreclosure on the 1 Uh Sopteniher, 18(i7. The 
note of the Judge that the foreclosure was *' sanctioned ” cannot indeed he 
projiorly regarded in tlie light of an order. Ho takes certain proceedings, 
and makes a record of them, hut ho can give no judgment in any 
w'a> binding on the parties. However, the proceedings in his Court were 
complete on tlie ‘i ltli Seiitendier, lHti7. Again noaclion’is taken ; possession is 
left where it was, no interest .ipp.irently is deinaiuleil, inrl this suit is not 
brought unlil tlie Isc of October, 1K72, n(iarl\ 14 years after the mortgage, and 
five yebrs after the foreclosure proceedings came to an end. 

Then t!ic jiroperty is dealt witii hy the Rajali himself, in a manner which 
seems quite inconsistent witli Ids having a deed of conditional sale wliicli was 
intended to be acted uiion. In ISfil a lease was granted by tlie Hisses to the 
Rajah (in the name of his servant Bijo\ D.issl of six annas and certain fractious 
of annas of the same mou/.ali. Those annas must liavo included the whole of 
the shares which had been mortgaged -it appears to have included more; it is 
an ordinary lease, and part of the rent was to he deducted on account of a 
former zurpeshgi. [411 j .\gain in JUfi?, after the R.ajah's death, his sons 
obtained decrees against the Dasses, and the right and interest of the Dasses 
in this estate w'ere notified for sale under those decrees. It appears that just 
before the days when the sale was to take place the Dasses sold their shares 
to the Mundurs, w'ho alone appear here as respondents, obtained a large sum of 
money from them, and paid over that money in discharge of the judgment debt. 
Those circurostanee,s are not referred to, to show that the conditional sale 
did not esist, but they are inconsistent with its existence as t document which 


956 



mvARKA LAL MiiNDUR Ac. fl877j J.L.R. 3 Cal. 411 

wa3 intended to bo acted upon^. Througliout the above transactions there is 
no trace that it was referred to, or that any notice was fjiven of it, or that 
anybody knew anythinj; of it. Aj^ain, tlio Kajah, after the conditional sale, 
as admitted in the plaint, purchased sotne of the shares r.'the Dasses wliich 
had been inortf'aged. They are sales as if the Dasses liad tluj al)soluLo owner¬ 
ship. The deeds in no way refer to the niortf'af'o, nor was any provision rnajle 
resiiectiii}^ the rnortfjaf'e debt. 

It is not noccssiirv fortlioir Lordships tof^o furtlier into tlies'e transactions. 
They have adverted to them because thov were desirous of i.Npressinf^ the 
opinion they entertain of the oxtreino doul)t, to say tlio least, whicli rests up»n 
the ficMv of the conditional sale. Tlie.v do not desire to impute fraud to 
oitlier tlie Rapili or the Dasses. The liaj ili had i)i'ob.ibiv tiiken tliis deed from 
tliom to act upon it in case lie should think it rii^lil, hut did noi think it nf»bt 
bo do so : and haviiif' kept it for so lone a time witliout aciine uiion it, there is 
strong evidence in this and in the other circuinstances of the ease which have 
liecn adverted to, leading to tlio conclusion tliat it is not a hniiii itiir convex ance 
as against /xjtia jia'i' purchasers, which the defendants, tlio Mmidnrs, are. 

On the wliole case, tliorofore, their Lordshijis will humhl.\ advise Her 
IMajestj to aflirm the ludgrnent of tlie (3ourt below, and to dismiss tliis appeal 
with costs. 

Agent for the Ajiiiollant: Mr. T. L. Wihon. 

Agents for the Keapondonts; Messrs, /iarmue and liort/m. 

NOTES. 

[ I. STRICT COMPLIANCE WITH THE TERMS OF THE REGULATION XVII OF 1806 
REQUIRED 

'I'hiM lias roiilHrmiid m (I.‘^.S4) 11 Ill 111. A., I.SG I’. , (Is.Sd) S All., 

ySH. (JHSH) 11 All., nil. 

II. STRICT PROOF OF COMPLIANCE THEREWITH REQUIRED- - 

(IKSll) S All . 3SS ; (IHR-l) 11 Cal., IJ] P. G. 

III. THE YEAR OF GRACE IS FROM THE ACTUAL SERVICE OF THE NOTICE - 

Goiisi’iiui'iitlv till’ right of pre-ciiiiitioM coiui’s into i-.'cisti’iii'i’ on the cxinraiion of the xoar 
of gr.u-i’ . -(ls'.l-2) 11 All., -10.0 F. H. 

IV. PROCEEDINGS OF A MINISTERIAL CHARACTER -EVIDENTIARY VALLE- 

Noi hciiig I'leiii't!, this pre-eiiiptor was helil fiitilJed iii the .ilisciici' of proiif, otjK to Iho 
jirofii'rtv j)as.,mp uiiiler a comprojmsi; to tlu’ morlgagi'i' 1)\ (■iiiuliliuii.il s.ih; iii fon'closurc 
Jirol fi'lllllg'. . (I>''‘s3) 11 .411.; 1(51. 

Y OBJECTION MAY BE RAISED AT ANY STAGE - 
See. (ISSl) nt'.d., 111. 

VI. MORTGAGE INDIYISIBLE - 

(n) Tlu; Privy Couru.il rt’Lillirined the gotuiral iiile iii --(1885) Pi Cal., '111. 

(i) Thr Trnnsfer of I’ni/H’rtii Act, (18821 has upon this pruu-iplo enacted t]iu.s— 

Sec. 60:- • * • Nothing in this section shall eiititlo a jierson intcrcste.d ui a share 

oiilx of the niortgugod property to rodeem his own share only, on payment of a 
proportionate part of the amount remaining due on the mortgage, except whore a 
mortgagee, or, if there arc more mortg.igc'cs than one , all such mortgagoc.s has or 
have acriuircd, in whole or in part, the share of a niorigagor. 

(c) The rule applies alSo to the benefit of mortgagors (1898) 8AI. L. J., 809 ; (1884) 

8 Bom., 497. 


957 



I.L.S. 3 Cal. 112 


THE EMPRESS V. 


(<?) Partial redemption not permitted :—(18841 9 iJom., 128; (1886) 10 Bom., G48. 

(e) But the mortgagee may waive^the benolit;—(1898) 22 Mad., 209 ; (1909) .34 Bora., 128 ; 
(1894) 17 All., 63. 

(/) Tbo exceptio"' as regards share ac()uired will apply whatever bo the mode of acquisi¬ 
tion, resulting in merger :—(1909) 31 All., 335. 

(i;) In such case the whole cannot bo rodeenicd ;~(li)05) 28 All., 165; (1906) 29 All., 2C2.J 

C«2] APPELL.\TIi: CRIMINAL. 

* The 12lh Fchraaru, Ifi78. 

Present : 

Mr. Justice L. S. Jackson and AIr. .Tustice Cunningham. 

The Hmpress, 

t'ersus 

Amirudilyen. ' 


[ 1C. L. H. 4S3] 

Petial Code ss. ^17. ‘.'/s— Mvukiice that offence has been committed. 

It is sufheieiit for the purpo-io of a conviction under s. 217 of the Penal Code, that the 
accused has knowingly disobeyed .my direction of tho law as to the way in which ho is to 
conduct him-self as a public servant, und that he has done this with tho intention of saving a 
person from legal punishment; it is not necessarv to show that m point of fact the person so 
intended to bo .saved had conmiiHed an olTcnie or whs justly liable to legal punishment. 
The charf^cs against Liie prisoner, who was a Police Constable, were that 
he, W'hen in cliargo of tho (iourruddey I'olice Station, on the liBtli of July, in 
his capacity of Head Constable of Police, induced one Kadha Churn Dliopa, to 
conipromiso a complaint, which ho came to make against one .Adhari Dhopa, 1 
of cutting off his ear, and, in furtlier violation of his duty, suppressed tho fact 
that Radha Churn Dhopa came to make a complaint; and m so doing framed an 
incorrect public record with a view to save one .\dhari Dhojia from legal punish¬ 
ment, The prisoner .\iniruddeen was committed for trial under sa. 217 i and 21B 

• Criuim.'il Appeal, No. -14 of ]s78, Hgaiti'^t the order of II. G.^iutherhiiid, Ks<|., Sessions 
Judge of Backcrguiigo, dated the 17th Novemlier 1877. 

f Adhan Dhopa was eharged before the Sessions Court with the murder uf Radha Churn, 
who diei from the wound in his ear, and was aequitted, 

t [Sec. 217 :—Whoever, being ;i public servant, knowingly disobeys any direction of tho 
law as to the w-iy m which he is to conduct himself as such public 
Public servant diaolKiy- servant, iutending thereby to save, or knowing it to he likely that 
ing a direction of law with he will thereby save any person fivom legal puiiLshmcnt, or sub- 
intent to save person from ject him to a h ss punishment than that to which he is liable, or 
punishment or property with intent to save, or knowing that he is likely thereby to save 
from forfeiture. any property from forfcituri, or any charge, to which it is liable 

by law, shall bo puiiishud with imprisonment of cither descrip¬ 
tion for a term which may extend to two years, or with fine, or with both. 

Sec. 218 ;—Whoever, being ,i. public servant, and being as such public servant, charged 
with tho preparation of any record or other writing, frames that 
Public servant framing record or writing in a maimer which he knows to be incorrect, 
an incorrect record or with intent to cause, or knowing it to be likely tliat he will there- 
writing with intent to save by cause loss or injury to the public or to any person, or with 
person from punishment intent thereby to save, or knowing it to be likely that ho will 
or property from forfeiture, thereby save, any person from legal punishment, or with intent 

to save, or knowing that he is likely thereby to save, any pro- 
petty from forfeiture or other charge to which it is liable by lajy, shall bo punished with 
imprisonment of «ther description for a term which may extend to three years, or with fine 
or with both.] 
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of the Penal Code, and, on conviction under these sections, was sentenced to 
imprisonment and fine. He appealed to the High Court. 

Mr. M. M. Ghosa for the Appellant. 

The judgment of the Court was delivered by 

Jackson, J. —It has been pressed upon us in this appeal that the prisoner 
has not been duly convicted under s. 217 of the Indian Penal Code, beca\;^e 
there was not before the Court upon the present trial any evidence to show that 
in point of [413] fact an offence had been committed, still less that such offence 
had been committed by the person in respect of v/hom the wrongful act of the 
Police Officer, the prisoner, had been done. What appears is, that a person named 
Adhari Dhopa was charged before the Court of Session, and was tried arid 
acquitted, of an offence, the offence charged being the cutting off somebody’s ear; 
and it appears that the particular act which the prisoner in tliis caao had com¬ 
mitted, and which amounted to knowingly disobeying a certain direction of the 
law as to his conduct as a public servant, had a tendency to save a person, 
namely, the person charged, as first stated, from legal ])unisliinont. It appears to 
me quite sufficient, for the purpose of a conviction under s. 217 that the accused 
has knowingly disobeyed any direction of the law as to the way in which ho 
is to conduct liimself as a public servant, and that ho slioubl tiavo done this with 
tlie intention of saving a person from legal ]mnisliment, and that it is not 
further necessary to show tliat in point of fact tlio person so intended to l)c saved 
had committed an offence or was justly liable to legal punishincnt. It ajipears to 
me certain that a jiuhlic servant cliarged under that section is equally liable to 
be punislied, although the intention which he had of saving any person from 
legal punishment was founded upon a mistaken belief as to that person’s lia¬ 
bility to punishment. Wo have been pi'ossed with a case in which I myself 
gave judgment—tlie case of (Jueni v. Joynarain Pairn (20 W. R., Cr. Kul., 66). 
It is not necessary for us at present to consider wliother that judgment was 
riglit, liecauso the section on which that case turned was wliolly different from 
the section now under consideration. That is a section under which any 
member of the community is puni’shahle, and it is one under which the essence 
of the ofi'onco is that the person to lie dealt w'ith must know, or Iiavo reason to 
believe, tliat an offence has been committed. This is an offence ajiplying 
only to public servants, and an act of a certain kind is made punishalile as an 
offence sv'hen such act is done knowingly against tlie direction of tlie law' 
and with the intention of saving a jierson from legal punisliinoiit, whether 
[414] tlie person so intended to ho saved from punisliiiiont had coinmitiied tlie 
offence or not. 

I think, therefore, that the conviction in this case was right and that the 
appeal must he dismissed^. 

Appeal dtuvuHsed. 


NOTES. 

[Belief as to oommis.sion of offence nccfs-.iiry and suMlcieiit:—(1818) Hat. Ur. Cr. 
Cases 105.] 
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APPELLATE CIVIL 


Tha'/fith January, 1H76. . 

1‘HKSKNT : 

Mu. JusTiCK L. S. Jackson andMh. Justice Cunningham. 
\ ■ ' ' 

Nilkunto Doy.One of Uib Dofendanfs 

rrrhUs 

Iluno Soontleroo Dossi'o.I’laintifi.' 


[ 1 C.L.R. 412] 

Mode of Altachmt )'t- in Kxiruhon of Decree—Malihtna Itiyhts payahle Jor 
evn-~-Act VIIf of •s.'i. 

.4 and yj wciru oiititlcil to rcoiMVi* anniiailv .ind forever aspeeifiod amount by w.iv of 
malikaiiii right.; from the Ct.lleefcor a.; eompcnsiitioii for tlioir ex'tinguihhed rights in lakhiraj 
lands. In execution of a deerer, C, on UUh Sepfoniber, purported to attach, under s. ‘2:57 f 
of Act VIIT of ,-|’.s hhare 111 '..K li spcc-ifii'd .iinouiit. SuliM-ijui'ut to this attachnioiit, 

namely, on 2:4rd September, IH7.5, .1 and/f rnortg.iged their rights to the pLiiiitifl. lii a suit 
brought l)v him agaiii.st .1 and It and (', — held, that attachment under ,s. ‘2H7 was not appli¬ 
cable to a righi. to receive iiionev bir ever ; that such an attaeliineiit is orilv good so far as it 
relates to anv specific amount, vihicli mav lie sot forth in the request to the ollieer in whose 
hands the moneys are, us being then p.uable or likelv to become payable, and that the 
attachment in question was therefore invalid. 

Saiuble. —Th'- altaehing-eri'diliir should have proceeded under s ‘i.TS or s. •2:5ri. In 
either of such cases the defendant, the. peison to whom the money was payable, would be 
entitled to noiieo that he was not at liberty to .ilieiiatc his rights. 


This was a suit liroufSlit at;ainst tliroe defendants ‘to recover a sum of 
money duo liv the defendants Nos. 1 and 2 under a mortgage dated {)th 
Assin.« 12H1 (23ni Hciitemher, IHT.'i). Tlie plamtifl' charged defendant No. 3 
with having purchased part of tins mortgaged jiropertv in execution of a 
tnoiiev deo’'oo obtained uy him against de.fendniits Nos. 1 and 2. Defendant 
No. 3, in i.i. written statement, admitted thft nttaclimont of tlio property 

t 

• Special Appeal. No. (WO of ISTf, agiiiiist the decree of L. U. TotUmhain, Ksij., Judge of 
/ilia Midnaporc, dated the i;ith March, 1.S77. modifi mg llie decree of Habii Debeiidro Lal 
Shome, Sudder Muiisif of that district, dated 5lh January, 1H77. 


t [Sec. 

Attachment of money or 
securities in deposit in a 
Court of Justice or with a 
Goverhmeut Officer, b\ 
notice. 


shall consist of money, or of anv security, 
any (aiurt of Justice or in the hands of any 


237 :—NYherc the property 
111 deposit in 

Officer of (Joverimieiit, which is or may become payable to the 
defendant or on his behalf, the attachment shall be made by a 
notice to such Court or oflicer requesting that the money or 
security may he held subject to the further order of the Court 
by which the notice may be issued. J^’rovided that, if such 
money or sexurity is in deposit in any Court of Justiei'. any (juestion of title or priority 

which may arise between the decree-holder and any other person, 
p . not being the dcfend.anf., cbiuniiig to be interested in sueh money 

1 roviso. security by virtue of any assignmeht, attachmont, or otherwise^ 

shall be determined by the Court in whieh such money or security is in deposit.] 
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[418] on 13th September, 1873, in execution of his decree, and subsequent 
auction-sale at which he himself had purchased the property in dispute, but 
denied all knowledge of the plaintiff’s mortgage, and asserted that this auction- 
purchased property was in no way liable fftr it. The properto^ mortgaged would 
appear to have been certain malikana rights which the defendants Nos. 1 and 
2 had to receive annually for ever, in a specified amount, from the Collector as 
compensation for their extinguished rights in lakhiiaj lands. It would dffso 
appear that a quarter share of this specified amount payable to derfendant No, 1 
had been attached by defendant No. 3 in execution of Ins decree on 13th 
September, 1873, and prior to the plaintift's mortgage. Tins attachment was 
made under the provisions of s. 237 of .Act VI11 of IS-OH, and the Court ot First 
Instance, being of opinion that the specilied amount or malikana rights 
were money in the hands of a Coverriment oflicer, held tlio attacliment 
to he good. The Lower Appellate Court reversed thi'- decision, the learned 
dudgo considering that the pro])erty attaclual was u sort of interest on land or 
immoveable pro}>erty ; that tlie right to receive it fur over was soniothing more 
than money in the hands of tho Collector ; anti that a inero notice under s. 237 
to the Collector without any further notice to the debtor (u* tho public could 
not, under s. 240, render any alienation of tlie riglit to receive the pension or 
malikana null and void. He also held that tho auction-jmrehaser bought an 
encumbered property, and that ho must either jiay tho encumbrance or submit 
to have it sold. 

Defendant No. 3 now appealed to the High Court. 

Bahoos Srinath Doss and Mokini Mohiin Hoy for tho Appellant. 

Baboos Mohesh Chunder Chou'dhry, Hem Chinulcr Jionnerjee, and Puma 
Kalee. Mookerjee for the Respondents. 

Tho judgment of the Court was delivered by 

Jackson, J. —The question which wo have to determine in this case 
relates to the sufficiency or insufficiency of an attach-[416]ment which 
the defendant, special appellant, had effected, and in respo<it of v\hich he 
seeks to invalidate a mortgage set xip by tlio iffaintiff of certain rights which 
the other defendants, Nos. 1 and 2, liad to recieive in a specified amount 
from tho Collector annually as compijiisation for their extinguished ligTit.s to 
certain lakhiraj land. The attachment was made imder s. 237 of the repealed 
Code of Civil Procedure, and if that attacliment was suilicient, thou by s. 240 
the mortgage made duripg tlie attachment was invalid, and tho ])urcliaser 
at the execution-sale would have acquired a right to receive such money free 
of any such mortgage. It is contended that it is an attHchinent duly made 
under s. 237, inasmuch as the property consisted of money in tho hands of 
an officer of Covornment, which was or might become pavahlo to the defendant 
or on his behalf, and that in such a case all that need ho done for tho purpose of 
attaching the property is to make a request to the officer in whose hands the 
money is, that the money may be held subject to the further order of the Cpurt. 
It seems to me clear that an attachment of that kind ,i.s only good so far as it 
relates to any specific amount which may bo set forth in the request as being 
then payable or likely to become payable to the defendant, and that that mode 
of attachment is not applicable to a right to receive money for ever, such as 
is in question in the present case. It may be doubtful whether, in the 
circumstances of this case, the attaching-creditor ought to have proceeded 
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under s, 235 or under s. 236 of the Code. In either of these cases the defend¬ 
ant, the person to whom the money was payable, would be entitled to a notice, 
and it seems to me clear that this wa-s a case in which the debtor ouglit to 
have had a notice that he was not at liberty to alienate his rights. All that 
we need decide, however, is wliether s. 237 will govern the attachment of a 
right to receive money for over. It appears to me that it will not. The 
de>,i8ion of the .Judge is, therefore, correct, and the special appeal must he 
dismissed witli costs. 

Aj)2)ea/ dt ami used. 

> NOTES. 

I ANNUITY—ATTACHMENT 

See (18SJ) 10 Gill., :V2I and (is.SO) 1-2 lliitl., 250 ; 

1. Annuity by will attiieh.ibh' : --(1000) 10 C. \V. N.. 1102. 

2. Whether future .sums of money pavablc half-\earl> from certain funds b> trustees, 
not already accrued, attachable.— ll'ett Stcntoii (1880) 11 B. 1)., 518.] 


[417] ORIGINAL CIVIL. 

The full, lUth, J-Uh a.id I Uh Frlniuirji and I'^tli March, IfiTS. 

rRKSHM’: 

Sir UiciiARi) Garth, Kt., .IrsTit JC, and Mu. Jcktick Markby. 


Raili and unathcr.Defendants 

versv ■> 

Fleming and another.Plaintiffs 


[ 2 C. L. S. 93] 

Trade. Mark — Itmhi to Injunction to restrain use of Trade-Marks — 

('.omtnnation of Fiiiiirea. « 

Tlx-pi.iinlijTs, fiDin IS72, imixirtcil and sold an iitt,icl(; descnlx’d as 71 lb-, Rn'v shirting.., 
and luiirkcd as follows , “ In the centre of I'.ieh pu-eo of cloth a'.lanip in bine colour of a turtle 
in a stih, with the words ‘ tradc-in.irk undfriicnth, in a scnii-cireular form, is tbc name 
‘ I'Tcining, G.iliir.iit.h Go., .M.uu'hestcr,’ and under tins tb" number :W within a star, <ind 
at the bottom of each piece the number 2008 ” In 1877 111-- jiiiiintilTs dise.oiered tliat the 
defendants won, inijtoriii.g fiom tin* s.iiu': niaiiufaeturers, niid sc ilingcdotb of a similiir ipiality 

• [Se Will the jircipertv shall consist of land',' hcm.ses, or other inmioveablo 

|iropui\. the .ittii' linii-nt sli.ill be made hy a written order 
Atlaihi.U’iii of immoveable pr.iliibitmg the defendant from alieiiatnig tbeproperlv bv sale, 
property b\ prohibitory ordc'r. gilt, or in any other wav, .iiul all persons from receiving the 

same by purchase, gift, or ciiberwisi'. 

Sec. 2.3fi:—Where the property sh.ill consist of debts not being negotiable in truments, 

or of shares m anv R.ulway, Banking, or other p blic Goin- 
Attaehmont of debts not paiiy or Corpornlioii, the rittii!hineiit shall be i ade hy a 
beingtfiegotiahleinstruments, written order jirohilutuig the creditor from receiving the debts, 
and of shares in public com- ard the debtor from niiiking payment thereof to i iiy person 
panics, &c., by prohibitory whonisocvor, until tlie furthi'r order of the Court, or rohibitmg 
order. person lu whose name the shares may be sta ding from 

making any transfer of the shares or receiving payment of 
anv dividends thereof, and the Manager, Secrcfary.or other proper officer of the Company 
or Corporation from permitting any such transferor making amy such payment until such 
further order.] 
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marked as follows : “ A stamp in blue colour of a rose in a stjuarc ; underneath are the words 
‘ Ralli and Mavrojani ’ arranged in a somi-circular form, and under this the number 80 in a 
star, and at the bottom the number 0008.” On the facts of the case the lower Court 
(MaoPHISKSON, J.) granted an interim injunction to restrain the defendants from so marking 
their cloth, on the ground that it was a colourable imitation of tMe plaintiffs’ mark and 
calculated to mi.sleiid the public; and on appeal the Court (Gaiith, C. J., and MAUKIJY, J.) 
uphold that decision so far as to continue the injunction. ^ 

Held per (lARTH. C.J.—If the imitation of the plaintilT.s’ marks genoralli, or the u.sc of 
the iiumlier ‘2008 in particular, would be calculated to ui-ccivc or niislead the public, the 
defendants ought to be restrained from such use or imitation Under the circumstances the 
use of their marks by the defendants would be calculated to deceive the pubhc into the belief 
that they were purchasing goods imported by the plaintiffs. • 


J’er !Makkhy, J.—The number'2008 was not part of the plaintiffs’trade-nniik proper : nor 
on the evidence was it so associated with the plaintiffs’ name as to indicate to the public that 
the goods bearing that number came only from the plaintiffs’ linn as importers ; on the 
evidence it was merely a quality mark, and therefore not calculaied to mislead the public into 
the belief that they were purchasing the pbiintiffs' goods, while in tact they were purchahing 
those imported by the defendants. 


Sei/itdc. -Thorn may be a right to exclusive use (>f a trade-mark b\ liadcrs who are 
importers only. 

t.S'cc t/u'fiKit-uote here on the correctness of this hendnote 

' [Upon this portion of the heidnote H.tTTV, J.. observed as follows in lienmjer v. Droe, 

(1900) 25 Bom., 433 at p. 4<il - - 


“ For the plaintiff in the present case the. decision in linlli Fleoitnq, .1 Cal. 117, has 
also been relied on .ipparcntly with special reference to the lieailnoto which concludes with the 
words ‘ Senihle, -there mas be a rigliL to exclusive use of a tr.idc-niark bj tr.idcrs who are 
importers orilj Such a head note is of little use if n .id witlmiit rcfcreiiec U> the circum¬ 
stances of tile case, the arguments advanced, and the aiillioritics cilcd and followed or 
ignered. The tacts of that ease were as m Jindde v. Norman and the Ajiollinaris (Umijinny 
V, Korrtsh and not as in Ihchards v. ftntcher. That is to s.iv. ‘ the suit was brought for an 
injunction to restrain the defendants from using the plaintiffs’ trade-mark,' not to re.strain 
the defendants from using the trade-mark of a third jiarlv, the l■xpon(;r. 'I’lie points m 
issue iiieluded the questions whether the pl.imtiffs were entitled to the exclusive use of the 
iniinber 2008, and whether such munjicr was ‘ known or recognized in the Ualcntta market 
.ts indicating that thc 4 ;oods bearing it wer<' iinjiorted In the plaintiffs.' Tbc defendants 
denied that it was so known or recognized, and asserff d that the niiinber 2008 was regarded 
bj buyers as a mark indicating r/wn/i/i/and not ns mdienlinij the jieisun or lirm imiKirttmi 
the (JochIs and that the plaintiff-, were not manufacturers, but only importers and had 
no exclusive right to iiiii(>urt such goods. Tlic point for decision vv.is, pniclicaJIv, not 
vvhcthi 1 such principles as were l.iid down in Jiitiianhs Kiiiehei were cmiccf lint wlieilier 
the case Was one, to which the principles laid d.iwti in that case, m tlie principles l.iid 
dfivvii III Itailde v. Norman iun\ AjHitlniai it. \ .\onish would .ipplv. In other w^rds, ibu 
issue was wliether the plaintiffs used the iiiiiiiber 200S .is their on n trade mark as .i sjinbol, 
and giJiiriiiitce of their own iniportatum ; wbetber it repicseiitcd ilieir reputation a.s 
importers or the reputation onlv of the iiianiifaciiit iiig exporters. In llic fornu'r .ilteni.ilive 
thev could sue lo protect ihcir owrt repiit.itioii .is mijiorlers .iiid s(.i ure the .idvaiitagc thereof 
as 111 Itadde w Norman ainl'iii the .Ipof/iiK/i ts' fuse, while if it were the maiiiifaelui ing 
exporter’s mark, attrav'ting eustoiii as such, the pl.iiiitills. olivieuslv on the jirineiplcs of 
Jticluiids V. Butcher could have no right to siii'. .\iid (lAJlTH, U.J., said (p. 125) ‘ It must 

be borne in mind, and It is, in my opinuMi, a most, m.ileri.il fe.iiiire m the case, that the 
number 2008 was a svmhul Mxed ej-eliLsirtly by the phiiiilijlt, ami impiesscif only ujjon (joods 
irhich came from thexr house. It was not a maiiufaetiirer’s number, it was a ssinbol the use 
and meaning of which was not known to the defoudanls, and i.* not now known to the Court. 
It was known to the plaintiffs only.’ And it vv.is m.uiifestly ujioii this ground that the plain¬ 
tiffs sought only to protect the custom attriieted or secured hv a mark indicntiny only their 
own jxisiUon and reputation as imixirters, that the suit was inaint.niiable. The Court said 
(p. 420) ;—‘ The use of these marks upon similar cloth by the defendants, would he calculated 
to deceive the public into the belief that the goods which thev wen; buying were the goods 
which they had bought for years before imported and sold by the plmntijls.' 'I'ho case there¬ 
fore establishes the very reverse of the inference which the eouiisel for plaintiff in this case 
would deduce from it, as it jhows that an importer can only protect a trade-mark representing 
hi.s own reputation and the advantages accruing therefrom, but not the trade-mark of another, 
a manufacturer or producer .”J 
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Appeal from an order of Macphkrson, .3., dated the 14th of September, 
1877. 

C418] The adit was brought for an injunction to restrain the defendants 
from using the plaintiffs’ trade-raaik. Tlio plaint stated that, in 1872, the 
pki^intiffs commenced to import a certain deserij)tion of cloth known in the trade 
as 7411)8. grey shirtings and by the number 2008 ; and, in order particularly 
to distinguish the said clotl), the plaintiffs, in 1872, adopted a trade-mark 
described as follows : “ In the centre of each piece of cloth is a stamp in blue 

colour of a turtle in a stijr, with the words ' ti’ade-tuark ’ : immediately under¬ 
neath is the name ‘ Fleming, Galbraitli, A Co , Manchester ’ ; and under this is 
the number 39 (meaning 39 yards in longtli) within a star, and at tlie bottom 
of each jiiece is the number ‘ 2008 ’: ” that this combination of symbols, words, 
and figures was so well known and recognized in the market as the trade-mark 
of the plaintiffs that until the defendants did so, no persons other than the 
plaintiff's had, so far as the plaintiffs wore aware, ever impressed on clotli any 
mark resembling that of the plaintiffs’, and that the plaintiffs had become 
entitled to the exclusive use of the said trade-mark for the purpose of distin¬ 
guishing the cloth sold by them : that the cloth hearing the said trade-mark was 
known in tiie market as No. ‘ 2008.' and by the native dealers as ' do 
hazar dt,’ and had acquired celebrity, and was recognized and known 
as cloth imported by the plaintiffs and to be of a superior quality; that 
from 1875 to 1876, one J1 hoi math Khettry was in the plaintiffs’ employ 
as a piece goods broker, who acted also for the defendants’ firm as broker, 
and the plaintiffs alleged that when he left them he remained in the 
employ of the defendants, and induced them to imitate the trade-mark 
of the plaintiffs and cloth known as ‘ 2008,’ which Bholanath Khettry 
knew would find a ready sale; that, in July, 1877, the plaintiffs learnt for 
the first time that the defendants wore importing and selling cloth known as 
7^1b8. grey shirtings impressed with the following words, symbols, and numbers, 
which the plaintiffs alleged differed only eolourably from their trade-mark: 

“ A stamp in blue colour of a rose in a square: immediately underneath 
are the words ‘ Ralli and Mavrojani ’ arranged in the same semi-circular 
form as the words ‘ Fleming, (jalbraith. A- Co., Manchester,’ are arranged in 
the plaintiffs ’ trade-mark ; under [419] tlieso words 'is the number 39 in a 
star similar to that used in the plaintiffs’ trade-mark, and at the bottom is the 
numboj ‘ 2008 ': ” that up to a vei y recent period the defendants had been selling 
similar cloth but with a different nurnlior,—namely, ‘ 177 ’ instead of ‘2008,’ and 
the charae'er of the figures was dissimilar, and the words ‘ llalli, M avrojani’ wore 
there printed in a different style of lettering to that now adopted, which was 
the same as the plaintiffs '. Tlie plaintiffs alleged, byi tlie use of the said mark 
impresseti on the goods imported by the defendants, the defendants were onaliled 
to pass off such goods to retail jiurchasers as goods imparted by the plaintiffs, 
and that the use of the said mark was calculated to deceive, and had deceived, 
the purchasers of the goods imported by the defendants into the belief that 
such goods were in fact goods imported by the plaintiffs. 

The defendants in their written statement denied that the plaintiffs were 
in any way entitled to the exclusive use of the number ‘ 2008 ' either alone or 
in combination with the marks or symbols described in the plaint; and also 
denied that such number was known or recognized in the Calcutta market as 
indicating that the goods bearing it were imported by the plaintiffs ; and they 
stated that, from the establishment of their business in*lB5l, they had adopted , 
and used as their trade-mark on goods imported by them a ticket and stamp. 
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the ticket of rectangular and oblong form, green in colour, and bearing the device 
of a rose with the name of the defendants’ firm in English and Greek characters, 
and the words ‘ 39 yards, Manchester ’; and the stamp rectangular in form of a 
blue colour, and bearing the same device sis the ticket, Init en a larger scale and 
containing the name of the defendants’ firm in English, Greek, Bengali, Eagri, 
and Devanagri characters, and that their trade-mark was well known to^e 
native buyers of piecegoods in Calcutta as the ‘ puther mark ’ or Balli, Mafro- 
jaiii’s ^008, while that of the plaintiffs’ was known as the ‘ cuchooa mark, ’ or 
Nicol, Fleming’s 2008; that the number 2008 was regarded by buyers as a 
mark indicating quality, and not as indicating the person or firirminporting the 
goods : that the plaintiffs were not the manufacturers ol the grey shirtings, but 
only importers, and had no [420] exclusive right to import such goods ; that 
they were informed by Bholanath Khettry that he had been applied to by 
dealers for shirtings of the same manufacture as those sold by the plaintiffs 
under their ‘ citchooa mark ’ and bearing the number 2008, and thereupon 
ordered through their Manchester firm a quantity of such cloth, and their 
Manchester firm purchased it from the same manufacturers in Manchester 
from whom the yjlaintiff's purchased tlioir cloth and sent it out to Calcutta; it 
was of precisely the same quality and texture as that imported by the plaintiffs, 
and in order to distinguish it, the defendants affixed their own trade-mark and 
name together with the number 2008, and it was known in the market as 
^Ralli, Mavrojani’s 2008.’ The defendants further stated that they had 
not sold the same cloth with a different number as alleged m the plaint; 
nor had they imitated the plaintiffs’ trade-mark, or by the marks they did use 
had they deceived purchasers as alleged. 

Maepherson, J. —It seems to me that the order ought to bo granted, and 
the rule made absolute on the affidavits. It is clear on the face of the 
defendants’ own affidavit that the 2008 is used to induce native dealers to believe 
that they are receiving the identical articles sold by Nicol, Fleming it Co. 
So far as any desire to show it is of the same quality, tiiat can be effected 
by using the ‘ 2008 ’ in different figures ; but the figures are copied in every 
particular. I liave no doubt the object is to induce the dealers to believe that 
they are buying the very same clotli, and that the object is to deceive. The 
rule will, therefore, be»mado absolute, and the injunction will go. 

The injunction was one in terms of the prayer of tlie plaint, restraining 
the defendants, their servants and agents, until the further oyjler of 
this Court, from importing and selling the description of cloth known 
as Tilbs. grey shirtings, or any other cloth or goods impressed with 
a stamp in blue colour of a rose in a square vvitli the words ‘ lialli and 
Mavrojani, Manchester,* underneath, arriinged as the words ‘ Fleming, 
Galbraith & Co., Manchester, ’ are arranged in tlie jilaintiffs’ trade-mark, 
and having underneath these words the ruiinbor ‘ 39 ’ w’itliin a star, and at 
[421] the bottom the number ‘ 2008,’ and from imjiorting and selling such 
cloth impressed with any mark being an imitation of a similar or only colourably 
different from the plaintiffs’ trade-mark. 

The defendants appealed, on the grounds that no sufficient evidence of 
their exclusive right to use the number 2008 had been given by the plaintiffs ; 
that they had failed to prove that the use by the defendants of the number 2008 
with their own trade-mark had deceived, or was calculated to deceive, persons 
into the belief that, in purchasing the goods imported by the defendants, and 
bearing the defendants* trade-mark and the number 2008, that they were 
purchasing the goods imported by the plaintiffs; but, on the contrary, the 
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evidence given on behalf of the defendants showed it was not calculated so to 
deceive purchasers ; that the injunction, if granted at all, ouglit to have been 
limited to restraining the defendants from using the number 2008 on 7ilbs. 
grey shirtings ; aiui.that it ought not*to have lieen granted without putting the 
plaintiits, on terras of undertaking to make good to the defendants tlie amount 
6(^any damages which the issuing of the injunction might cause them in the 
event of the jdaintiiTs’ suit being disinissod. 

Tlu^ A,dvocate-(Teneral (.Mr. Pniil), Mr. .7. 1). liell and Mr. lionneijne for 
the Appellanijs. 

Mr. Jackson, Mr. Phillips and Mr. Moans for the Respondents. 

The following oases and autlioritie.s w’oro cited : 

For the .'\p})ellanLS; Fan mi v. S/hcrlock (0 Do (lox. M. it G., 214), 
Blnu'-kirell v, Crahh (.'10 L. .1., Cl’., 501), Wooilani v. liaU'.hff (I Ilein. A M. 25!)), 
Wheeler <(' U'ihson Mannfaclunnij Co. v. Slntkespear (39 Ij. J., Ch., 80), Adams 
on Trade-Marks, p. 17, Pern/ v. Truchit (0 Ileav., (50, 418), Uraliam v. Bastard 
(1 Hem. it M., 447), Kinahaii v. Bolton (15 Ir. Ch., 75), In re Mitchiirs Tra.de~ 
Mark (AG Ij. .)., Ch., S7(j), Mordv. Fostn (L. R.. 7 Cli. Aj)., Oil), Ainsicorili v. 
Walmsley {\j. R., 1 Dq.. 5lH;, /ht’v/rs'.v v. (22 L. .1., Ch., 075), R/u»r)uird 

[422] V. Hill (2 Atk., 484). Hayael v. Findlaier (L. R.. 17 Kq., 29), Motley v. 
Domiman (3 Myl. Cr., 1). Baron v. Jonr'i (4 Myl. it Cr., 433), Welch v. Knott 
(4 Kay. it J., 747), Batty v. 77-/' (I Hem & M., 201), Sinyer MannfacturinQ 
Co. V. Wilson (Ij. li., 2 Ch. D., 434), and Cheaein v. Walker (h. K., 
5 Ch. D , 850). 


For the Respondents: Me Andrew v. Basset (33 Ij. J., Ch. 
Provezende (L. R., 1 Ch., 192), Anisn'orth v. Walmsley (L. K 


501), Se.ixo V. 
1 Kq., 518), 


Bayge.t v. Fivdlater (ij. K., 17 K<i., 29), Snn/cr Mannfaciunny Co. v. WiLson 
(L. R., 2 Ch. D., 434), Wothetspoon v. Cnrne. (L. R., 5 H. L., 508), The 
Leather Cloth Company v. The American Leather Cloth Company (33 L. J., 
Ch., 199, S. C., II H. L.C.. 523, at p. -538), TlalLv. Ban-.a-) <Xi Ij J., Ch.. 
204), Chappell v. iKiVidson (2 Kay. A.I., 123), Sykes v. Sykes (3 B. & C., 541), 
Ford’ V. Foster (K. R., 7 Ch. .Vp., Oil), Croft v. Day (7 Ileav , 85), Franks v. 
Weaver (10 Beav., 297), and In re Barrote’s Trade-Mark^ (L. R., 5Ch. D., 353). 


In reply:— Colonial L/fe .[ssuriince Co. v. Home and Colonial Life 
Assurcyicc Co. (30 Beav., 548), Lee v. Haley (39 ii. .1., Ch., 284), Cory v. 
Yarmouth and Norwich Railway Co. (3 Hare, 593), and Harrison v. Taylor 
(11 ,Jur., N. S., 4981. 

The following judgments were delivered : — 

Garth, C. J.--I am of opinion that this injunction \vas properly granted ; 
but in order to make its meaning more clear, I think the form of it should be 
slightly modified. 

There is no doubt, I conceive, as to the law of the case; and there is but 
little difference between the parties as to tlie actual facts. The difficulty, if 
there be any', is to ascertain the fair and reasonable inference which wo ought 
to drW from those facts. J propose dealing with the matter at this stage as 
shortly as I can, in order to avoid prejudicing the defendants’ case at the 
hearing [423] of the cause, when the Court may probably be supplied with 
fuller jnaterials than it has at present for ascertaining the truth. 

For the present purpose it appears to me sufliciefitly established that the 
plaintiffs, Messrs. Nicol, Fleming k Co., have, for several years past, been 
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selling a particular cloth in the market, which has obtained celebrity there, 
and become* readily saleable; that this cloth is known to the public by certain 
marks wliich arc described conspicuously u})on it, and especially by the number 
‘ 2008,’ which is printed upon each piejce in large ligure*, and in a particu¬ 
lar position and combination ; and that the defendants, Messrs. Kalli and 
Mavrojani, having imported similar cloth obtained from the same manufactor^r, 
have had marks impressed upon their cloth in a combination genorfflly 
resembling that used by the plaintiffs, and t'speciallv introducing in a similar 
position and in figures of the same size and cliarac-ter the number * 2008,’ 
avowedly for the purpose of giving their cloth a siil(‘iibj<! quality in tlie market, 
which it would not otherwdso ])ossess. Thus far there is no iliffcs'cnce hetweBn 
the parties as to the facts. 

The defendants say that the plaintiffs 'ire entitled to no monopoly of the 
sale of cloth in question ; that they are not manufacturers of it ; and that they, 
the defendants, have as much right to obtain it from tlie inanufactiirers, and 
sell any quantity of it in the market as the plaintiffs have. Tlii'^ is, of course, 
perfectly true. Hut the question is, whether, for tlic purpose of giving tfie 
cloth a saleable quality, the defendants have a rigid, to use these marks which 
undoubtedly are in some essential particulars an imitation of marks wliich have 
hitherto been used exclusively by the plaintiffs ? Tlie defendants say that 
they have not adopted either the plaintiff's’ nnvir or their Iradr-mark proper, 
whicli is a turtle ; tliat they describe on the cloth their own nanio and trade¬ 
mark, which is a rose. They admit that they use the nuinher ‘ 3‘J ’ in the 
same configuration, and for the same purpose as the plaintiffs use it, viz., to 
denote that each jiiece of cloth is 39 yards in hmgth ; and they claim a right to 
use the number ‘ 2008 ’ as merely convoying to the public that the cloth which 
they soil is of the same quality as the plaintiffs’. 

[424] The plaintiffs, on the other hand, say, that this combination of 
marks, although differing from theirs in some respects, is undoubtedly a close 
imitation of it: and that by using’tliis combination, and. more especially by the 
iise of the number 2008,’ which is admitted to be the main descriptive feature 
which renders the cloth saleable, the defendants would lead tlie public to 
belie-vo that the goods which they are selling are goods imported or sold by the 
plaintiffs' house. Tlis's is the i*ea! jiith of tlie case : and hero it is that the 
Court is called upon to draw a fair and reasonable inference from the facts. If 
the defendants’ combination is so different from the jilaintiffs’, tliat the public 
could not reasonably be deceived by the use of it, or if the uumber ‘ 2()(?8 ’ was 
merely a manufacturer’s number, or was used generally b> the trade to desig¬ 
nate a particular kind or quality of cloth, no doubt the defendants would have 
as much right to use either tiie combination or the number as the plaintiffs. 

Hut, on the other hand, if the object of the defendants in using this 
number and in imitating the iilaintifTs’ combination is, or if the natural conse¬ 
quence of their doing so would bo, to induce the public to believe that the goods 
which they sell were imported by', or came from the plaintiffs’ bouse, then I 
consider that, in point of law, thi' defevdnnls u-onid not ht’ jiifitificd in thus 
dcceioino the pultlic to the plaintiffs' prejudice. 

Now, in determining this question, I think we ought to consider in the 
first place, how it was that the defendants came to use these m.arks at all ; and 
in the next place, who and what the huvers of these goods are, and how' and by 
what considerations they are likely to ho inffuenced. 

First, then, the evidence in the case explains very clearly to my mind how 
it was that the defendants came to use these marks. From the 7th paragraph 
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of the affidavit of Mr. Westerhout, the plaintiffs’ assistant, and the affidavit of 
Bholanath Khettry, the broker, which he raade on behalf of the defendants, it 
appears that, in the years 1875 and 1876, Bholanath was employed bv the 
plaintiffs to sell this cloth for their He well knew the estimation in 

which it was held in tlie market; ho know that it was saleable only by marks 
u^ed by the plaintiff's ; and when C42dJ he left the plaintiffs, and began to act 
as'Lrokor to the defendants, he was asked in the market for these same 
goods which he luid been selling previously for the plaintiffs and ns their 
goods ; and he then advised the defendants to buy similar cloth from the 
manufacturers, and to have it marked in their own way. It is clear to me 
that it was through this man’s advice, though he does not actually say so, 
that the defendants had the number ‘ilOOH’ printed on their goods and that 
their combination of symbols was made in such a form as to imitate that of 
the plaintiffs’. 

It must here be borne in mind, and it is, in iny opinion, a most material 
feature in the case, that the number ‘ :200H ’ was a symbol used exclusively by 
the plaint! ffs and impressed only upon goods which came from their house. It 
was not a manufacturer's number: it wiis a symbol, the use and meaning of 
which was not known to the defendants, and is not now known to the Court. 
It was known to tlie plaintiffs only. Tlie defendants chose to say that they 
understood it to notify the quality of the cloth, and they say this because other 
cloths of different qualities sold by the plaintiffs are marked ‘ 2006 ’ and ‘ 2007 
but this is a mere conjecture on their part; and they do not profess to understand, 
nor can they in fact know, the true origin or meaning of that symbol. If they 
had used the words,—‘ 1st quality ’ or ‘ 2nd quality,’ or such an expression as 
superior ’ or ‘ superfine ’ or ‘ super-durable,' tliev would have used teims which 
are intelligible to all the world, and the use of which could not be calculated 
to deceive. Bnt the number ‘ 2008 ’ is a peculiar symbol which, like a ‘ lion ' or a 
‘ tree ’ or a ‘ flower,’ would convey a particular meaning to the plaintiffs them¬ 
selves, but to no one else, and which could only have been used by the defendants, 
became it had been used by the plaintiffs in the sale, of thisclnih. Now then, lot 
us see, secondly, who were the buyers of these goods in the market, and what 
considerations influenced, or were likely to influence, them in making their 
purchases? The buyers and consumers of this class of goods, would be, for the 
most part, the native public - people who, a:, a rule, cannot read or write Biiglirh; 
w'ho would scarcely distinguish the name of ‘ Nicol, Fleming & Co.’ from tliat 
of ‘ IlaTli and Mavrojani,’ and who certainlv could not understand, oven if they 
could read the r4283 word ' trade-mark.’ They miglit possibly, if they examined 
the print carefully, distinguish between arose and,turtle : hut what tiiey would 
naturally most he guided bv is the general appearance of the combination 
described on the cloth : and it is admitted, according to the evidence on both 
sides, that the most distinctive mark in that combination was tlie conspicuous 
number 2008 by wdiicli name do hazar at,’ the cloth itself was known in the 
market. 

From these considerations it appears to me that the fair and almost 
necesgary inference to be drawn is this :—that as the plaintiffs, for a period of 
five years, had been the only persons selling this cloth in the market by these 
distinctive marks, and as, during that time, the cloth had obtained peculiar 
value and celebrity in the eyes of the public, who had learnt to place faith in 
the goods so marked and sold by the plaintiffs, the u.se of these marks upon 
similar cloth by the defendants would be oalculated to deceive the public into 
the belief that the goods which they were buying ware the goods which they 
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shad bought for years before imported and sold by the plaintiffs ; or, in other 
words, would naturally lead them to suppose that they were buying goods which 
<5aine from the plaintiffs’ house. 

• 

Jn coining to this conclusion I do not think it necessary in this particular 
ease to go narrowly into the question, whether the whole, or any, and if sp^ 
what, particular part of the plaintiSs’ combination is to be considered as 
trade-mark proper ’ 1 think that, considering wiio and what the buyers of 

these goods are, they would understand very little of what was a ‘ trade-mark 
proper' 1 only say that if the imitation of the plaintiffs’ inarks'generally, or 
of the use of the number ‘2008’ in particular, would‘ho calculated to deceive 
or mislead the public, the defendants ought to bo restrained from such use or 
imitation. 

It was urged upon us in argument by the defendants’ counsel, that, by 
confirming the judgment of the Court below, we should bo imputing direct 
fraud to a firm of respectable merchants, and exposing them to obloquy and 
odium in the commercial world, before the cause itself liadbeen finally determined; 
and we were, therefore, much pressed to dissolve the injunction, and merely to 
[427] require the defendants to keep an account of their sales until the hearing. 
But I confess it seems to me that, in using this argument, the learned counsel 
have done theii clients an injustice. I have no reason to suppose that, in 
using these marks, the defendants knew that they wore committing a fraud, or 
doing the plaintiffs any actionable wrong. I dare say these gentlemen may 
have carefully considered -nay, I think it not impossible that they may have 
taken swlvice,—as to how far they might use these marks without infringing in 
anv way upon the rights of other people. But they have done what many 
honest and good men have, under similar circumstances, done before them,-- 
they have, made a mistake without any evil intention ; and this Court is 
bound to prevent them until the rights of the parties have been finally 
asceitained at the hearing from repeating it. 

In tliis particular ease I do not think that their keeping an account of 
sales would lie a sufiicient protection to the plaintiffs, because if the defendants 
were allowed to use these marks in the market for several months in order to 
sell their cloth, they would become as well known in the market as importers 
and sellers of the cloth as the plaintiffs, and so the vi''’y mischief which the 
injunction is intended to guard against would have been effected. ^ 

I think, therefore, that this appeal should ho dismissed, and with costs on 
scale 2 , but that the form of Jbhe injunction should ho varied thus ;— 

• 

Order, that the defendants be restrained from soiling any cloth impressed 
with the combination of marks described in Exhibit I), annexed to the affidavit 
of Alexander Westerhout, or any ether combination resembling that used by 
the plaintiffs, and especially from using the nuraher ‘ 2008' in any such 
combination. 

Markby, J. —In this case I have had some doubt whether it is desiralde 
to express my views at length, but upon the whole I liave come to the conckision 
that 1 ought to do so. 

The plaintiffs and defendants are both merchants in Calcutta, and both are 
in the habit of importing largely goods known by the name of grey shirtings from 
Manchester, which the?^ sell chiefly to native dealers in the bazar. These grey 
shirtings are delivered by the manufacturers to the correspondents of the 
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[428] parties at Manchester unmarked, and the outside fold of each piece is 
there marked by the correspondents of the firms here. There has been for 
some time a general similarity between the marks in use by the plaincifl's and 
those in use by th^ defendants. Thd general character of the marks in use by 
both the firms is as follows at the top is a green paper ticket pasted on the 
‘«i^th with a device thereon, and the name of the Manchester firm in English, 
anfi two or tlireo native languages, well anown in the ha/ar; beneath this is a 
device similar to tlie device on the tickoc iniiirosaed bv a stamp upon the cloth 
itself: beneath this again tlie name of tlio Manolmster firm in large English 
letters {which, in the case of the defendants, is the same as the name of their 
film liere) ; lower down the figures 39, being the number of jards in each piece, 
and lowest of all a number which generally signifies the quality of tlie clotli. 
About five years ago the plaintifis began to soil grey shirtings, each jiiece of 
which was marked at the bottom with the mmil'er 200H. Home time in 
the year 1H7G the defendants commenced selling grey sliirtings hearing the 
same number. The plaintiffs tlioreupon complained that the defendants were 
infringing their trade-mark, and ro(|uired tiiein to desist. The defendants 
signified their willingness to make some alterations in the marking of their 
cloth, but insisted on retaining the number‘200S.' The plaintiffs were not 
satisfied with this, and tlie present suit was accordingly brought. When 
the plaint was filed, the plaintiffs applied for, and obtained an interlocutory 
injunction, restraining the delendants from using their trade-mark, and it is 
against the order granting this inpmetion that the present appeal is brouglit. 

T am not aware of any previous case relating to trade-marks as used by the 
traders who are importers only ; hut 1 see no roason why there should not be 
such a trade-mark. If the law declares, as it clearly does, that no man has a 
riglit to put off his goods as the goods of a rival inaiiiifacturer, it seems to me 
to follow, that no man has a right to jmt off his goods as the goods of a rival 
importer. The confidence reposed in the skill, care, and honestv of a parti¬ 
cular firm may give a sjiocial value to goods iiniiorted by them. The quest ion is, 
did the defendants put off goods itrqiortcd by tiiemselvos as goods imported liy 
the plaintiffs ? 

[429] Tfiere is no question here as to the quality of the goods sold by the 
defendants under this niunbor, being the same in quality as tlie goods sold by the 
plaintiffs under that number. Nor is there any question of the right of the 
defendants to soli goods of this particular quality, which may be bouglit at 
Manchester by any one wlio chooses to pay for them. 

The plainijilfs claim the whole of that whicli,is impressed upon tlie outside 
of each piece of cloth as their trade-mark. How fa» they can do this I shall 
have to consider in dealing with another part of the case. Conceding for a 
moment that it would be possible for the plaintiffs to make out this daim, it 
seems to me to be clear upon the evidence tliat the only infringement of which 
they can complain is the use of the number '2008. They have themselves pro¬ 
duced a piece of cloth, with respect to which one of their own witnesses makes 
the following statement;—" That I am informed, and verily believe, tliat, up 
to a ijpry recent date, the defendants lia^e been selling similar cloth, but with a 
different number, namely ‘ 177 ’ instead of the number ‘ 200B ’ now adopted by 
them, the character of the figures being in thomsolves dissimilar ; and that the 
words ‘ jRalli and Mavrojani ’ were then printed in a different style of lettering 
to what they have now adopted,” A piece of cloth bearing the above-mentioned 
number ‘177’ and sold by the defendants hrfore they*imitated the plaintiffs' 
trade-mark as hereinbefore mentioned, is hereunto annexed and marked with the 
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letter B. (see p. 10 of Mr. Weaterhout’s afliclavit). If tlie piece of cloth here 
referred to be looked at, and the mark on it compared with that now in iise by 
the plaintiffs, it will be seen that this statement really reduces this infringement 
to the substitution of the ‘ 200H ’ for No. 1T7. ^ 

The meaning w'hich the plaintiff's attach to the figures ‘2008’ has n.ot beei^'* 
disclosed by them, hut it is clear to me from these affidavits that, whato-'.^r 
meaning tho plaintiff's may attach to these figuies, they sire treated by the 
imblic as a quality mark -whether as a quality mark of importation, or as a 
quality mark of manufacture only, I shall consider hereafter. It "is also clear 
that considerable value is attached to this mark as a mfirk of (pialitv by huyoas 
of this description of cloth. It is, more-[4303ove'', not shown that any other 
firm in Calcutta imports cloth liearing this numher except tin* plaintiffs, and 
(recently) the^clclendants, hut the plaintiffs themsjffvos import gr(*y shirtings of 
a slightly different description hearing the Nos. 2007 arid 2000. 

As 1 understand the law uiion this subject, no trader ean complain against 
a rival trader in I'ogard to any announcement lie makes concerning tho goods 
which ho sells, so long as no statement is made wliicli is untrue, or calculated 
to mislead, liut besides making use of ordinary language and tlieir own names, 
in order to announce to tho public what tlie> wish to make known witli respect 
to their goods , traders are in the habit of resorting to a varictv of devices in 
order to catch tho eve of the public, and to roj)resent to tliein in a striking 
manner wliat tho\ wisli to announce. Sometimes they wraji their goods in a 
fanciful cover, sometimes they impress upon their goods a fanciful name, at 
other times a fanciful plant or animal; and when a trader siiecially soU^cts and 
appropriates to himself for tho jiurjiose of distinguisliing his goods a device of 
this kind, that device hocoiries his trade-mark proper, and no one else is 
allowed to use it. But if, vvitliout any such special selection and approjiriation, 
the goods of the trader do in fact hajqien to hear some particular mark, and 
this mark has come to be associated h> the puhlie with this tr.ader’s name, so 
that all goods bearing that mark are sujiposed toemne from him, then also the 
law will notallow any person to use a mark of this latter description any more 
than it will allow him to use a rival trader’s trade-mark proper, and for this 
reason, because in either case there is made, or there is assumed to he made, a 
representation to the public which is false, namely, that the goods which are 
tho goods of one trader are the goods of another. But this distinction has 
boon drawn between those tw'O cases. If it he shown thau a trader has ity'ringed 
a rival trader’s trade-mark proper,—that is to say, the mark which another 
trader has specially selected and appropriated for the iiurjiose of distinguishing 
his goods,—the Court will, without further evidence, at once interfere, taking it 
for granted that such a ploceeding is calculated to deceive tho public ; wdiereas, 
if the mark be one which has not been specially selected and approi>riatcd by 
the tracer C431] for this purpose, evidence must ho given to show that the 
mark was so understood by tho public as to make it clear that the proceeding 
had either deceived, or was at least calculated to deceive, the public. Marks of 
both these kinds are usually called trade-marks, and the distinction between 
the two cases is not one of principle, but it is one which is convenient when 
examining the evidence by which it is^sougbt to prove the infringement. • 

Now dealing with the question whothor the figures ‘2008’ wore part of the 
plaintiffs’ trade-mark proper, I think upon this evidence it apjiears that they 
were not. The jilaintiffs themselves have, a.s 1 consider, told the public with 
sufficient accuracy what their trade-mark is, to enable us to say with certainty 
that these figures were no part of that device, which they themselves had 
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specially selected and appropriated for the purpose of distinguishing their own 
goods from those of other traders. 

It is, as is well known, a vary common custom amongst traders, when 
they adopt a particular device in order to distinguish their goods, to announce 
1^0 the world that they have done so by attaching to the impression of this 
CK?yice upon tiieir goods the word ’ trade-mark.' This is a notice to the public 
of what their trade-mark proper consists, and to other traders not to use it. 
Such a notice greatly assists the trader, who has adopted the device in the 
appropriation of it to himself. But a trader who gives such a notice must. I 
think, he understood to confine his trade-mark proper to what is reasonably 
covered hy tlie words. Now it aiipears that tlio plaintiffs have, in conformity 
with this custom, made ah announcement to the world of what their trade-mark 
consists. Upon the piece of clotii ^iroducod hy them and marked according to 
their present fashion, the word ‘ trade-mark ’ appears twice—once upon the 
stamp impressed upon the green paper pasted on to the cloth, and once upon the 
stamp impressed upon the cloth itself. In both cases the words are attached to 
the figure of a turtle in the centre of a star. I think it is quite clear, therefore, 
that what the plaintiffs iiave represented to tlie world as the device by which 
they designate their goods is tliis turtle in a star. What I think is the reason¬ 
able construction of the plaintiffs’ own announcement, at any rate, I cannot, 
by any construction of those words, extend so as to cover the figures 2008’. 

[432] The figures ‘2008’ hhoreforo not being any part of the plaintiffs’ 
trade-mark proper, we have then to consider whether those figures have been so 
associated with the plaintiffs’ name as to indicate, in the understanding of the 
public, that goods of this description hearing this number came from their firm, 
and whetlier the use of these figures hy the defendants is calculated to <leceive 
buyers of ordinary intelligence. This is the most favourable way of putting 
the question for the jdaintiffs. I am not sure bliat it is not a little too 
favourable : but let that pass. Now, if I liad to decide this case finally upon 
the evidence now before me, I feel hound to say that I can see no evidence that 
these figures have been so associated with the plaintiffs’ name. It may perhaps 
be known in the bazar that tiio plaintiffs are in the habit of importing and 
selling this particular kind of grey sliirbings. There is also ample evidence 
that they have preference for this particular kind of grey- shirting.s, hut there is, 
as far as I can see, no ovidonce tliat the\ like them any tlie better hocaiiso tiie 
plaintiffs import them, or that the figures ‘2008 ’ are understood l)v any one to 
signify*‘that the plaintiffs had in fact itnported them. It seems to me that .all 
the evidence in the case, ])articularly thatof the plaintiffs’own native witnesses, 
goes to show that these figures are understood by buyers io indicate the quality of 
the manufacture, and that only, and that they are not supposed to liave anything 
whatever to do witli the importation. .\s to any deception of the public, of 
course, no one acquainted with all that is marked upon these goodskby the 
’ defendants could ever suppose that tlie cloth sold by the defendants was 
imported by the plaintiffs. The name of the defendants’ firm is stamped upon 
the goods several times in a variety of languages, European and oriental; 
and all the native brokers, who have given evidence in the case, state them¬ 
selves to be acquainted with the whole oj[ tho marks. They could not, therefore, 
have \ieen deceived as to who were the importers, and they do not pretend to 
say that they were so. But it is said that these goods are sold by the brokers 
to persons of less intelligence who would not read or would not understand the 
whole of the mark.s, and whose eyes would be caught by the figures ‘ 2008 ’ only 
This is quite reasonable,and may be assumed; still what db the witnesses say; they 
say that native [433] purchasers buy the cloth by the number ‘2008’, and not 
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from any examination of the nature or quality of the oloeh. That, however, as I 
understand the law, is not sutticient. The plaintiffs, 1 will assume, first adopted 
the combination of figures ‘ 2008', and attached to them some meaning, which is 
a secret. The public have attached to these words the same or another meaning, 
namely, that they indicate that the cloth so marked is of a i)articiilai' quality. 
Where is the false representation, which is an essential element of the plqintift's/, 
case, in the defendants’ use of these figures? If the meaning to tlie public; of 
these figures, when expressed in full, is no more tlian tliis, “ it is hereby repre¬ 
sented to the public that this piece of cloth is of a certain (]uaHty,” then every 
trader in Calcutta has a right to make this rei)resentation, and ni:(ke it by any 
words or symbols that lie likes. There can he no (>\clusive right to make 
such a reiiresentation, or to make it in any i^articular manner. If. indeed, 
the meaning of tlie figures as understood l>y tlie ])uhlic is this —“it is 
lioreby represented that these goods were imported liy Messrs. Nicol, I'leming, 
k Co., ” tliat would he quite another matter. But tliat is wliat I do not see 
anywhere stated in the csvidonce. 

If, therefore, this suit were now before me for final dotormination, 1 should 
feel compelled to say that, in mv opinion, tlie jilaintifVs had not made out even 
a prmd/acir case. But it will bo a manifest inconvenience if, upon this inter¬ 
locutory application, there should he a difference of opinion, giving the jiartios 
a right to a second ajipeal bcjfore the suit is heard. That is clearly not 
desirable. I think, tlierefore, that xipon this interlocutory application, I am 
justified in yielding my ojnnion to that of the Cliief Justice and Mr. Justice 
MAcrilEUSOM, and not expressing any formal dissent from the ludgmontof the 
Chief Justice, which substantially dismisses tlie appeal. 

Appeal ill suit Hsed. 

Attorneys for the Appellants : Messrs. Saxxderson if- Co. 

Attorneys for the Kespondents : Messrs. ChauntreU, Knowles, & Roberts. 


NOTES. 

Ctradb-m.\kk. 

I. THE HEADNOTE - 

S(‘c the rtm.irks of I5AT'l’y, .1., in Jleiniin'r v. Dm::, (fWOO) '2h Hoin., -i:r!, upon I'lO hoad- 
iiotc Kxtr.icts h.i\r bcni givon in tho fdotnotc* .it p. 

II. TRADE-MARK NEED NOT NECESSARILY BE INDICATIVE OF ACTUAL 
MANUFACTURER- * 

“ I aiii not .avvmo of iinv pioviou^ case rclatini' to trad(‘-ln!l^k^. as used 1)\ the traders who 
arc importers only : hut 1 sec no reason why tliere should not be .such a tiade-niark. If the 
law declares, as it clearly does, that no man has a right to put off his goods as the goods of a 
rival raaiiufacturer, ji seems to mo to follow, that no man has a right to put off hi.s goods as 
thegood.sota rival importer."— I'er Makkuy, J., at 4'2H. 

It is now settled law, that a trade-mark may appertain to the goods of persons other 
than the actual Manufacturer : — 

Taylor v. Vtrnsami, (1882) 6 Mad., lOS ; In re Apollmaris Co. (1891) -2 Ch., 18G at 226, 
230 ; Robimon v. Finlay, 9 Ch. D. 487 ; In re Siibes, (bleacher), 43 L. T. N. S., 626. 

It mav indicate some ciher person who has imparted some portion of its value to the 
finished goods. 
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HI. IMPORTER’S MARKS, WHEN PROTECTED, WHETHER HE CAN OBTAIN PRO¬ 
TECTION FOR THE MANUFACTURER’S MARKS— 

Seiilialltv. Fleminfj, (1878) 3 Cal., 417 (the headwotc oji this point is misleading): Taylor 
V. Tirasami, (1882) G Mad., 108 ; (IPOO) 25 Bom., 46:1=- -3 Bom. L. R., 1. 

lY. THOUGH USEd FOR MARKING GRADATIONS OF QUALITY, IF THE MARKS 
, SERYE TO INDICATE THE PRODUCTION OF A PARTICULAR PERSON, PRO- 
TECTION IS GIYEN— 

Ralli V. Fleming. 3 Gal., 417 ; llirU v. Denham, L. R., 14 Eq. 542 ; Jiansotne r. 
•draham, 51 L. J. ch.. 897 ; ll'ow/ v. Lambeit, 32 Ch. D. 247 ; Taylor v. Virasann (188‘2) G 
Mad., 108; (1904) G Bom. L. R.. 407. 

V. NUMERALS, WHETlfER, BY THEMSELYES, CAN BE TRADE-MARK— 

Jtnlli V. Fleming (1878) 3 Cal., 117 ; Uarlinr v. (iobtndram (1897) 24 Cal., .‘IGl. 

Yl. INFRINGEMENT— 

Should bo of essential part or of combination ; colourable differences do not matter :— 
<1878) 3 Cal., 417 : (189:i) 17 Bom., 5S4 ; (1907) :llCal., 495 , (1902) 1‘. R. No. .55 ; (1904) 15 
M. L. J.. 45. 

Yll. TEST OF INFRINGEMENT- 

(n) The test is the likclihocid of ordinary pureliasor* purchasing with ordinary caution 
being likely to be misled .— 

Singer Mnnufaltirtmi (ki. v. J,oog (Iri.Sj) L. R., 8 A. C., 15; Puinell v. Jiirmuujham 
Vinegar Jirewery Co., Lid. (1897) .\. C., 308 ; J'aylon v. Siwlling (1901) A'. C., :108. 

(6) The adoption of any mark which will cause his goods to bear the .same iiaiiic in the 
market:— 

Dt r-F.vmg ti Co. Johmtlon ,i Co. (1882) 7 A. C., 219, lied da way w liiinltniu (1890) 
A. C , 179 at 201. 

(i) The Court has regard to the cl,is., ,if vuistomer.s who would bj likely to buy the good' 
in respect of which the infringement is alleged 

(1878) 3 Cal., 417; (1904) 15 M. L. J . 15; (1907) :!» C.il., 195.] 


[ 434 ] The i-th, ‘dh, Olli aiu] 11th Fahruary, JSTs. 

Present: 

Sir Richakb (Jaiith, Kt., Chjke .icsTicn, and Mr Justice Makkby. 


In tlio niiiLter ot rinliimt Nuiulnn Piswiia (an Insolvunt). 


[ 1C. L . R . 561] 

Insolve.Kl 1 - (ll and l‘d Vict., (■', ‘-il}, s. Uti -lihieMi'in of di.tpiitrd Title — 

K 

Voliuitanj Coni'ci/nnce- - Id Kin., c. ,j. 

Where an order had been made under s. 2(iof tlic Insolvent Act calling on a certain person 
to show cause why she should not handover to the < llhcial Assignee money which it was 
alleged the in.solvont had paid to her sliortly before his insolvency, under eircinnsUnces which 
might make the transaction void against the creditors, l/etd, in the Court below, that the 
transaction was a gift, and under the cireuinstanees, void as against the creditors within the 
Statute 13 Eliz., e. 5. I/eld also, th.it the word ‘ property' in s. 2G of the In.solvont.4ct 
includes money. 

Held on appeal, that the matter was not one which could properly Ih' dealt with under 
the 2Gth section of the Insolvent Act, as it involved difficult questions of title. 

Ai’PEAL trom an or(ier of Kennedy, J., sitting as CommissionGr of the 
Insolvent Court, dated the 8th of September 1877. The order was one made 
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under s. 26 of the Insolvent Act^ directing one Surno IJhye to pay and deliver 
forthwith to the Official Assignee the sum of Rs. 11,033 and certain jew'ellery, 
which it was alleged formed part of the assets of tlie estate of the insolvent 
Umhica Nundun Biswas, and which he h^d sliortly before his insolvency made 
over to Surno Bhye. ® 

Umhica Nundun was adjudicated insolvent on the l^lth of March, 187C^, 
and filed his schedule on the 13th February, 1877, when it appeared thafc^his 
liabilities amounted to Rs. 75,800 and the assets about Rs. 4,000 only ; that a 
sum of Rs. 41,000 in addition to jewellery of largo value had been given to 
Surno Bhye, as to which it was objected that they wore made over under such 
circumstances and for such expenses as would bo void as against the creditojs. 
Among the items was one of Rs. 11,000 for theiejiairs of Surno Bhye’s house. 
It was found also tliat a release had been executed between Mio insolvent and 
Surno Uhye on the 26th of .lanuary, 1876, loss tiian two months before ho was 
adjudicated insolvent. The insolvent and Surno Bliyu and otfier witnesses 
wore examined vii'a voce in the matter, and on the 3rd of May, 1877, at the 
instance of tlic opposing [ 433 ] creditors, Messrs. fJandford and Ui'cw, it was 
ordereid that Surno Bhye sliould hold and retain, subject to the further order 
of the Court, Us. 22,033, being a portion of the sum received by her from the 
insolvent, and the jewellery received hv her from the insolvent ; and it was 
furtlior ordered that Surno Bhye should attend before the Court to show cause 
whv slie should not make over to the Otlicial .Assignee the said sura of 
Rs. 22,033 and tlio said jewellery as lioing assets belonging to the estate of 
the insolvent. 

Cause was accordingly shown ami the order now'aiijiealed from was made. 
Kk.NNKHV, J., sitting as Commissioner of the Insolvent Court, delivered the 
following judgment, from which tlie furtlior material facts fully ajijiear: — 

Mr. l^jfard and Mr. Jackson for Surno Bliye. 

Air. Uunnetjiu' for Alossrs. TJandford and Crow. 

Kennedy, J, — In this case; whicli comes before the Court under the 
peculiar powers conferred by the Insolvent Act, s. 26, 1 am unable to see how, 
consistently with woll-estal)lisho(l principles of law, 1 could permit Surno Blue 
to retain the entire sun of money whicli lias come into her iiaiids : and altliough 
tliore Is not, so far as 1 am aware, any case to he found in tlio liooks precisely 
similar in its circumstances, I think tliat tlio jirinciplos of the two cases 
mentioned liy Air. .1 VC'KSON accurately define mv (liit\. * 

Surno Blive is, so f-ir as I can dise.over, one of Llio piincipal, if not the 
piincipal, Hindu dancing gw'l in Calcutta, ami though past her first >outli, 
retains considerable attnfetions of appearance a,ml manner. The insolvent, who 
seems to havo succeeded to considerable projierty w’ithin the last few years, took 
her into his jirotectiori three or four yi'urs ago, and would apiiear to havo 
hoeomo completely subdued by her fascinations. .Xiiparontly, the last fragment 
of jiroperly which ho possessed was a zomindari, wliich, on tlio 31st May, 1870, he 
sold to (Johindo and Kistonath Coondoo for Us. 50,000, out of whicli ho paid to 
Cliunumiill and Kallychiirn .foliurry Rs 5,000 on account of a [ 436 ] debt probably 
for jewellery ; Rs. 4,000 lie paid for the expense of the sale : and the renminder 
Rs. 41,000, he, on the 3rd .Juno, 1875, hande.l to Surno Bhye. In January, 1876, 
a doeuinont, called a release, was executed botw'eon them. J n February the insol¬ 
vent was arrested, and in March, 1876, adjudicated an insolvent on a creditor’s 
petition. He did not fije his schedule till Februaiy, 1877, and it then appeared 
that he had absolutely denuded himself of all property whatever; that his 


975 



LL.R. 3 Cal. 437 In re UMBICA ncndun biswas [1878] 


debts amounted to Es. 75,000, and that at the time of this gift to Surno Bhye^ 
he was absolutely without further property, all or almost all of this large debt- 
then existing. 

Surno Bhyo was examined under the provisions of the Insolvent Act, and 
the important parts of her statement are as follows:—“ My name is Surno 
Bhye. 1 know Umbica Nund Biswas. I have known him for the last 10 or 
“ 15 years. I can’t say how old he is. lie kept me for two yenrs. He left me 
after I was in his keeping about two years. Ho and 1 have signed a writing. 
“ It related to Rs, 41,000, a gift to mo : the particulars of my claim are all truly 
“ written in the paiwr signed. 1 first suggested the writing between us. I had 
“ received information at this time that he had become involved in debt. He 
“ never himself told mo that he was heavilv involved ; in fact 1 had no means 
“ of knowing his circumstances from any one hut him. 1 heard ho was in debt 
“ from him. He brought the moiun- and said, ‘ Here 1 give you the money.’ 
“ We were in the best terms at this time. Ho did not tell me at the time where 
“ he got the money, hut afterwards said he had sold a zemindari. I asked 
“ him where he got the money, and he said he had sold a zemindari.” Now 
if there were nothing moi-e in this case, I think it would be quite impossible for 
this lady to retain a pice of the money, for it was clearh a gilt at a time when 
the donor was in circumstances wholly insolvent, and must bo taken to have been 
made with the intention to defeat and delay creditors; as I am bound to pre¬ 
sume that the insolvent intended that which ho must have known to be the 
necessary and inevitable consequence of his act. 

As difficulties, however, thickened about the insolvent, this-lady, appa¬ 
rently acting under the advice of J-Jaboo Aushootosh [4373 Dhur, one of the 
most astute attorneys of this Court, obtained from Umbica Nundun the release 
mentioned in her evidence. 

The instrument recites that Surno had been under his keeping, and had to 
receive from him divers sums of money ; tliat, being unable to pay the same from 
time to time as they accrued due, he promised to pay all her dues at once in a 
lump sum ; that at his special request she had pulled down portions of her house 
and re-built and repaired the same at a very heavy cost; that on the drd June 
he paid to Surno the sum of Hs. 41,000 on the distinct understanding that out 
of the same she was first to pa> her-self the sum due to lier. It will he observed 
that tliis recital distinctly contradicts Sumo’s own statement, hut she alleges 
this to have been a free gift, and she says that she was not aware of what her 
attorney wrote. The deed tluMi recites certain jiayinents alleged to have been 
made by Surno for U’mhioa, and an agreement that the account should he settled 
between them: and on their settling an account as in the schedule, it brings 
in Surno "as indebted to the insolvent in Its. 133-9-0, which was alleged then 
to be paid to him, but which, so far as I can discover, never got actually into 
his hands ; probably it was the romutieration of Baboo Aushootosh Dhur for 
his professional services. On examination of the account, I found items 
purely of gifts and benefits to Surno and payments of .salary as mistress: all 
of which I thought so clearly voluntary, that as against the creditors they 
were absolutely void. I do not say that as to tlie rest of the case, I was 
satisfied that Surno had made out a good or valid claim. I do not say 
that her liability to the estate may not be considerably greater, but that for the 
purposes of the procedure under the 26th section of the Insolvent Act, 1 think, 
according to the decree of the Appellate Court in In re Dtoarkananih Miller 
(4 B. L. R., 0. 0., 63), the case must be a simple one, and so far as to the 
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gifts and salary for prostitution, I think this case is absolutely simple; that in 
spite of Mr. Jackson’it very ingenious argument, there is nothing to be said in 
support of these gifts. Mr. Jackson relies chiefly on the case of Ayerst v. 
Jenkins (10 h. R., Mq., 275), where Lord FJklbornh sitting for the Master of the 
Rolls refused to set aside [488] a deed of trust entered into on the eve of, and 
apparently with reference to, the celebration of a marriage, incestuous and voj<!r 
by English law ; but his entire ground of decision was, that this was an attempt 
at the suit of the representative of the settlor to sot aside a transaction #vhich 
had been completed and carried out, not for the benefit of creditors, because the 
case sliows expressly that all creditors had been paid oiT, but for die benefit of 
those who claimed as volunteers. The case w'as one of active attempt to f.et 
aside a completed transaction, as being based on an illegal transaction for the 
benefit of a yarticeps criynims, not to get rid of a transaction for which there 
was no consideration, for the lienefit of creditors. Ho sets fori b tbo doctrines most 
clearly in page 282 as follows;—Most of the older authorities on the subjectof 
contracts founded on an immoral consideration are collected in tbo note to 
Benyon v. NcttlefoUl (M. & Gord., 94). Tlieir results may bo thus statod :—(i) 
Bonds or covenants founded on ]iast coliabitation, whotliev adulterous, 
incestuous, or simply iminoial, are valid in law, and not liable, unless there are 
other elements in the case, to bo sot aside in equity, (ii) Such bonds or 
covenants if given in consideration of future coliabitation are void in law, and 
therefore of course also void in equity, (iii) Relief cannot be given against any 
such bonds or covenants in equity if the illegil consideration appears on the 
face of the instrument, (iv) If an illegal consideration does not appear on the 
face of the instrument, the objection of pariiceps crimniis will npt prevail against 
a bill of discovery in equity in aid of the defence to an action at law. (v) 
Under some, but not under all, circumstances, wlion the consideration is unlaw¬ 
ful and does not appear on the face of tlio instrument, relief may bo given to a 
pariiceps crtmuwi in equity, and in page 284 ho refers to liuierv. Kidder (10 
Ves. 360): apparently fully accepting Lord EliDON’s docti'ino with rosjioct to 
such transactions being only void as against cioditors. 

Mr. Jackson tried to show that the latter words of Lord SkIj1{ORNK’.s judg¬ 
ment were adverse to that view, but on examination it is clearly not so. Lord 
Eldon first said, “ 1 doubt whether there is any instance of taking the property 
out of her [439] hands, except as against creditors.” Ho then goes on to show 
the grounds he had for suspicion that there was not a eoinpleto transfer of such 
a character as to exclude the resulting trust. Tlieii the property nob being of a 
class which as the law then stood was attachable, bo sooins to liavcs had some 
difficulty as to wbethorit was.a fraud on creditors, but Jiis deeroe directs inquiries 
which could only have been material, if it could liavo been hold to be so. His 
reference to Dundas v. Dutens (1 Ves., 19G) clearlv shows bis moaning. But 
th^ intervention of bankruptcy always wa.s bold to got rid of the difficulty as to 
non-liability of the property even where the powers of creditors against debtor’s 
property had not been so much extended liy statute as they now are. Gilham 
V. L&cke (9 Ves., 612) puts the case for Surno as high as it can be put; 
that is, that a bond without consideration creates a personal liability on the 
part of the obligor which may bo sufficient to take tlio case outjof the 
statute of fraudulent conveyances in re8i)ect of any transaction really and 
bon fide entered into in satisfaction of liability on such a bond, but nothing 
of that kind is the case here. I am bound to hold that the transaction 
here was wholly without consideration which the law can recognise, and that, 
therefore, it comes witliin the purport of the Statute of Elizabeth, which 
avoids such transactions when they affect creditors. 
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I assume all through this that there was a gift for the benefit of Sumo, not 
merely benami for the insolvent. I think it not improbable that this young man 
was so infatuated as to be willing to denude himself of everything in her favour, 
probably not unatfected by some del«sive idea that she truly loved him, and 
that by the gift he%ad secured for himself an earthly paradise; but looking at 
♦*Jie i'ecitnld in the release, there is much which may suggest a different view of 
tfid^ase, and J by no means decide that this may not he the true view. 

As to the repairs of the house, Iiowover, they may possibly stand on a 
different footing. 1 feel myself quite incapable of affording complete belief to 
the statements of the witness produced by Surno, and her own statement is 
strongly against her [440] right, still I do not feel myself justified in exercising 
this peculiar jurisdiction except when the case is perfectly clear. I therefore 
make the rule absolute only as to the other portions of the sura comprised 
in it, omitting the sum claimed for ro-huilding and repairs. I give liberty to 
the Oflicial Assignee to take such proceedings as he may thinJi proper with 
respect to the residue of the sum of Us. 11,000, as I have grave doubts as to 
some of llio alleged payments, and also to sue for the sums included in this rule 
if he he so advised. 

1 think that the word ‘ properly ’ in tlio 2Gth section is quite sufficient to 
include money. In s. 24 there is an cmumcration including money and clos¬ 
ing with the general words property, goods, and effects; in s. 2fi, stock and 
shares are jilaced under a particular provision; in s. 20, all property, save the 
stock and shares mentioned in s ti j, is made subject to this peculiar pow’er. 
I think it hard to give to pro])e' t> any moaning except that of the enumeration 
in s. 24. oxcludffig the stock and shai’cs. 

From thi,s order Siirno IJhye appealed on the grounds that no order should 
have been niatle under s. 20 of tlie Insolvent Act, that section not being 
applicable to a case of this kind , that even if s. 20 applied, the rule should, on 
the evidence and on the finding of the Corninissioner that the property was a 
gift for the benefit of Surno Uhye, have been discharged with costs. 

Mr. Jackson, Mr. Phillips, and Mr. Eiuiiis for the Appellant. 

Mr. Bonncrjri-. for Messrs. Handfoixl and Crew, the Opjiosing Creditors. 

Mr. Jackson .—There is no case which sliows tlurt in a case like this, 
where money was actually paid and the transaetioii completed, it can be set 
aside. It is not like the case of a bond or deed; the inference to be drawn 
from tfte cases is that a transaction like this cannot he set aside. The 
learned Counsel proceeded to contend, ~lsl, that under a. 20 of the Insolvent 
Act, the question of the validity of the gift as agjiinst creditors could not he 
tried ; ‘Jnd, that the Statute of I'ilizalieth did nofc apply in such a case 
[441 j as this so as to render the gift void ; Jrd, that even if it did apply, a gift 
actually completed could not l>e sot aside. ^ 

On the first proposition lie contended that money was not included in the 
word ‘ property ’ in s. 20 ; that if it was included, it must be money ear-marked, 
spocifiofl, and set apart, and inasmucli as in this case tlie insolvent could not 
have recovered the money in an action of trover, it was not so ear-marked as 
to form part of his property : that if it wore included in the term ‘ property ’ the 
words of s. 26 showed that it was only property subject to the control of the 
insolvent wbidh could be dealt with, and that this question was not one for 
trial and disposal uuder^s. 26. 

On the 2nd point the learned Counsel contended tlfiit the money could not 
have been taken in execution, and therefore the Statute of Eliz. (13 Eliz,, c. 6) 
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did not apply, and referred to Statute 1 & 2 Vict.,c. 110, which makes money 
liable to attachment in execution in England, but which does not apply 
in this country. The following cases and authorities were cited :— aims v. 
Thomas (12 A. «& E., 536, at p, 553), Barrdck v. McCulloch (i3 Kay, & J., 110), 
Dudin V. Furness (Cases temp.. King., 77), Wood v. Wood (4 Q. B.. 397), 
Colbngridgc v. Faxton (11 C. B., 683), In re Dwarhanath Muter (4 B*L. 
O.C,, 63), In re Ajudhia Prasad (7 B. E. K, 74),May’s Fraudulent Convoyahfios, 
426,377, Ayerst V. Jenkins (L. R., J6 Pkp, 275}, Rider v. Kidder (JO Ves., 
360), lieese Btoer Silver Mining Co. v. Atwell lE. R., 7 Bq., 347), Robmsotiv. 
Peace (7 Dow!., 93), Lott v. Meioiile (9 Dowl., 882). 

Mr. Bonnerjee for the Opposing Creditors contended that tlio case was one 
which could be dealt with under s. 26, and referred to the case of hi re 
Fulchand Johurri (unreportod), in which such a question had l)eeu gone into, 
lie also contended that this money was part of the proport\ of the insolvent; 
that on the evidence there was not a gift within the cases cited on the other 
[4423 side ; that if there were a gift, it was void by Hindu Law, 2 Colehrooke’s 
Digest, 181, V. 53 ; and that under the circumstances it was in any case void 
as against creditors under s. 24 of the insolvent Act. 

Mr. Evans, in reply, cited Fulct/ v. IItil (1 Flnllijis, 399), De.niyiies v. 
Noble (1 Mor,, 520), Pennell v. Dejjcil (1 Do («e\. M. A. (!., 372), Great Eastern 
Railway Turner (E, 11., H Ch. Ap., 149). 

The judgment of the Court was delivered by 

Garthf C. JWo allowed the case t(^ proceed in tlie liope that, as tlie 
parties have already incurred so much expend! and tioulde, we might liavo 
arrived at some satisfactory solution of it, which miglit oliviato the proliability 
of any further litigation. But the further we proceeded tlie num* dillieult and 
complicated the matters in dispute became, and we could no longer doubt that 
both as regards the facts and the law, some very serious questions of title and 
otherwise are at issue between the parties. 

Under these eireumstaucos, wc felt that in the e\orciso ol our discretion, 
wo should he wrong in attomptiug to settle so serious a dispute in a summary 
proceeding under s. 26 ol the Insolvent Act 

We believe that it has always boon the practice of this Court to abstain 
from deciding dillieult questions of title under that section and to leave the 
parties to settle such questions by a regular suit, and wc entirely ap])”ove of 
that practice ; see the case of In re Ihoaikaiialh Milter (4 B. L. R., O. C., 63). 

The procedure under s. 26 is not calculated to efloot satisfactorily tlio trial 
of difficult questions of title. And our judgment, oven if wo thought it right to 
decide the matter, would not be conclusive. Either partj might, if they 
choafi, raise the same question again in a regular suit. 

Wo think, tliorofore, that this appeal should l)o allowed, hut wo think 
that under the circumstances the rule (obtained, as [443} we consider it was, 
at the instance of Mr. Bonnerjee s client) should bo discharged without costs 
on either side, it being quite understood that wo give no opinion as to the 
merits of the dispute. * 

A ppeal allowed. 

Attorneys for Surno Bhye; Messrs. Ghose and Bose. 

Attorneys for the Opposing Creditors ; Messrs. Orr and Harriss. 


979 



3 Cal. 444 


MANICK CHUNDER GUO?! -V. 


i 8 Cai. m 3 

The 4th and 7th Jamiary and llth Fehrnary, 1878. 


- PlGiSENT; 

Sir liicHARG Garth Kt.. Chief Justice, and Mr. Jostice Markby. 


Manick Ohunder I)uU.Plaintiff 

t'rrsjis 

Bhu^gobutty Dossoo. Defendant. 


Jfiniin Jjtiir --Atlotnion of only s<in~-8i(dras. 

The adoption of an nnU son is itiv.ilid .in'ordmn to tho Hfiigal schojl of Hindu law, and 
the prohibition iipplio.s :in well to Stidras to Hu; liighcr casU,.'.. 

APPliAL from a decision of Ke.NNKDY, J., dato<l the Utli of August 1877. 

The suit was brought to establish the adoption of the plaintiff, and for a 
declaration that as such adopted son lie was entitled to certain property. The 
plaint stated that, in .Ipril-May, |S(>0, the plaintiff, who was then of the age of 
eight months or thereabouts, and known by tlie name of Hari Doss Dey, was 
given by his father Nocoor Doss Dev, of Bow Bazar in Calcutta, a Hindu 
inhabitant of the Sudra caste, to Hajkrishna Dutt, of Sunkar Haidar’s Iiane in 
Calcutta, a Hindu of tlie sanit- caste, and to his first wife Kalimonoy Dosseo 
(both since deceased), for the purpose of being adoj^ted by tliom as their son, 
they having no issue of their own ; and the said Rajkrishna Dutt and Kalimoiu'.y 
Dossee then took the jJaintitl for the purpose ol adopting him, and in due form 
did adopt him as their son accordingto the manners, usages, cu.stoms, an<t laws 
applicable to tlio Hindus of Jjower Bengal, ami gave him the name of Manick 
Ohunder Dutt. 

4 

The plaintiff was admitted to be at thotiine of tlie adoption the only living son 
of his parents, but it was argued for tiie [444] plaintiff' tiuit, being of the Sudra 
caste, and the adoption having boon completed, tl’e adoption was valid. 

Kennkhv, J., referring to the decision in the case »f Jiaja IJpendra Lall 
Hoy V. Rail/ Prnsannoviain (IB. fj. It., k. C., 221) decided by L. S. JacKSoN 
and D. Mitter, JJ., gave judgment as follows : — 

I Bo not think I should bo justified in dissenting from the decision of 
Mr. Justice Mitter on n question of this kind, oven if 1 were not in fact bound by 
the case as being the decision of the Apjwllate Court. Even if I were satisfied 
on the facts, I should certainly not decide in favour of the plaintiff in tlie 
teeth of a judgment of the Ajijiellato Court, to whioli Mr. Justice MiTTUR was 
a party. 

The learned Judge also hold that the adoption was not proved, 

Mr. Bofinerjee and Mr. T. A. Apear for the Appellant. 

Mr. J. D. Bell and Mr. Htll for the Respondent. 

]®r. Bonnerjee contended that the adoption was not invalid. There 
is no authority that the adoption of an only son among Sudras is illegal. 
In Janokee Debea v. Gopaul Acharjea (J. L. R., 2 Cal., 365) the parties were 
Brahmins. In Baja Upendra Lai Roy v. Rani Prasannehnayt (1 B. L. R., 
A.C., 221), it does not appear whether the parties ^ere Sudras or not. There is 
no direct authority that such an adoption, when made, is absolutely void. 
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From the texts of Hindu law on the subject it wotdd appear it was not invalid ; 
see Shamachurn’s Vyavastha Darpana, v. 654,—“ The adoption of an only son, 
if jnade by the performance of the rites ordained in the Vedas, cannot be 
invalidated or set aside, although it be ddeined not to he ajgood one ; ’’ to the 
aame effect is the note to v. 273, Colebrooko’s Digest, Vol. HI. In Joymony 
jD,(?sscc v. Stbosoondry Douse: (Fulton, 75), it was lield that an only so:* 
might be adopted ; there tlie parties w«3ro Budras, and a distinction was 
drawn between Jlrahinins and Sudras, tliough that was only as to the perform¬ 
ance of the ceremonies of adoption. C44S] The cases of Veempermall PtUay v. 
harain Pillay (1 Str. Notes of Madras Cases, see p. 106), The liajah of 
Tanjore (1 Str. Notes of Madras Cases, see p. 107), 'ind Niiiidnuii v. Kashic 
Pandejj (1 Bel. Kci)., 70) sliow that the adoption of an otdj, son. though illegal 
and even sinful, is not invalid when once it has taken j:.. to the same 
ofToct arc the cases of (Vo/t/jr/ (rai/iulan v. Kinnoiu I 'uniiKi.tu (I .dad. 11. C., 5-1), 
SniyaiiiinK v. Viiijumun VetikaLai karlii (1 Mad. 11. C., 165, at p. 171), 
Mussatmil Tikday v, Lulla JliireelaU {W. H , 1861, Cap. No. 133), 
Vynnkatrac Aiiniidrav Nnnbtdkur v. Jayavtinhov (-1 lloni. 11. C., A. C., J91), 
Morley’s Digest, Vol. I, pp. 16 and 17, cases 37, 38, 39, II, 13 ; and p. 24, 
eases 103 —107: and Macnaghten’s Hindu Law, 67 note. In Silntcuiiib Doss v. 
liishumbhnr Doss (13 Moore’s 1. A., Ho), the point was reierrod to but not 
decided, the adoption being found not to have taken i)laee. That there is a 
distinction between Sudras and Brahmins in respect of adoption is shown by 
the cases of Behan Lai MuUick v Iiidianuiiii Ohowdhmin (13 B. Ij. li., 401), 
Chinmi Naijayya v. PcAlda Nayayya (1. L. R., I i\Iad., 62) and Snujavima v. 
Vinjamun Venkatorhoi lu (1 Mad. II. C., 165). The only direct decision 
a.gaiust the appollant|^ contention is that of Ba/it I ')>, udm Lai Boy v. liani 
iTasannanitiyi (I B. L. R., C., 221), hut it is snhnntt( d that the texts which 

are given as authority for the decision are not those which ought to govern the 
case. The Dattaka Chandrikn and the Dattaka Miinansa are the chief autho¬ 
rities on adoption, it lieing the rule that when they differ, the former is followed 
in thf 1 lengal school; see the Preface to Shamachurn’s Vyavastha Darpana, 
p. lU; Macnaghten’s Hindu Law, preliminary remarks, p. 23. The learned 
counsel referred to the Dattaka Miitninaa, s. 1, v. I ; Dattaka Chandrika, s. 1, 
V. 29 , Manu, ch. ix v. 16H ; Shamachum’s Vyavastha, v. 570 . and contended 
that there was no alisolute prohibition of the adoption of an only son : such an 
adoption, though hhnneahlo, might ho made, the sm of making it is not suffi¬ 
cient to make the act wholly void when it has been r446] done; the sin is in 
the giver and receiver, and the adopted son should not suffer for it. !^hama- 
churn says (V’yavastha Darjiana, v. 570), that the more modern Hindu lawyers 
say that such an adoption, though immoral, is Mihd. The strict rules of the 
old Hindu law-givers are^nnt to be adhered to in eviu-v case ; see the Full Bench 
case of Kery KoUtnny v. Moneeram Kohta (13 B. L. B., 1), in which MlTTKR, 
J., was in a minority. In (.ioroolaiiund Doss v. Woofna Dace (15 B, L, R., 
405), ^I.VCPHEKfloN, J., upheld the ridoption and cited a passage from 1 
Strange’s Hindu Law, p. B5, which lays down that the selection is a matter of 
discretion and not of absolute law. 

Mr. Jhll for the Respojident.--Adoption is an improper act in itself iji any 
case, and is only allowed by the Hindu law in certain oases. The object of it 
is to perpetuate lineage: in such a case as this the very object of it would be 
defeated. There is no difference in any of the authorities as to the prohibition, 
wliich is in expftess and strong language, and creates an alisolute incapacity 
to adopt an only son ; 8*ee Dattaka Mimansa, s. 4, v. I; Dattaka Chandrika, 
s 1 vv 29 , 30 ; Colabrooke's Digest, Vol. Ill, V. 273. The prohibition against 
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a woman adopting a son without consent has always been absolute ; why not 
the prohibition against adoption of only son, which is just before it and 
expressed in the same way. A father is incapable of giving an only son. J[t 
would bo an illegaltgift, and void ; see Oolobrooke’s Digest, Vol. II, vv. 62, 65— 
, Dattaka Miraansa, s. 4, v. 5, which sliow a want of dominion in the father 
over aft only son : by giving him in adoption the father would be defeating 
the'i'ights of his ancestor. Verso 67 of :i Colebrooke seems also to make 
the adoptive fatlier incapable of receiving iiim in adoption ; see also Dattaka 
Mimansa, s. 4, v. 8. The forms and coromonios necessary for giving in adoption 
show that an only sop cannot bo given ; Dattaka Mimansa, s. 6, vv. 11, 
IS, 14, “ Cai)acity to give ” is there stated to “consist in having a plurality of 
sons.” In the case of Janokar Dchaa v. Goimiil Acharjca (I. L. R. 2 Cal., 365) 
the adoption of an eldest son was upheld ; but the adoption of only son creates 
an absolute extinction of lineage [447] and of the power of confemng 
benefit on ancestors, and that is the distinction. The adoption of an only 
son is taken to be an interference with the rights of others, and illegal. 
Almost all the cases w’here such an adoption has been uphold are cases 
where the relation of the only son has not boon completely changed by 
the adoption, but ho reniiiins the son of both the natural and adoptive 
fathers. The Hnglisli cominentiitoi's, with the exception of SirF. Macnaghten, 
assert that the adoption of an only son although improper is not invalid 
—1 Macnaghten’s Hindu Law, p. 67 ; Strange's Hindu Law, pp. 84, 87 ; 
but the cases collected and published by them give no support to this 
opinion,-—2 Macnaghton’s Hindu Law, p. 178, Case .3, p. 179, Case 4, and 
p. 195, Cise 15 : 2 Strange's Hindu Law, pp. 106, 107. As to Sir F. Mucnagli- 
ten’s opinion, see his Considerations, p. 117, rule 8, and p. 148, where he says 
that fTagannatha’s Commentary is ontitlefl to Jio great weight. .U p. 205 lie 
says that the point did not really arise in the ease of Vcerapcrniall PiUaij v. 
Naraw Pi Hay (1 Str. Notes of ^ladras Cases, 78, see p. 106). As to the rights 
of a son whoso adoption is hold to he invalid, see per St'OTLANH, C.J., in 
Batoaut Sauktim Pundii v. Atnhahau .imvuiL (1 Mad. H. C Rep., 363), 
Shiimiihcrc Midi v. Ddmi Kouwur (2 Sel. Rep., 169, at p. J71), Xmult urn v. 
Kashee Panday (3 Sel. Itej;., 232), and in another stage (4 Sol. Rep., 7f)). The 
case of Joynumy D'lnsn: v. Sthommdry Doshcc (Fulton, 75) was a case of 
dwayammkyayaita adoption, the adopted son retained both names. Chinna 
Gaumlan v. Kumara Gauudan (J Mad, II. C., 54) only follows former cases, 
and appj|.rently without looking clo.sely to see what they decided, as is the case 
with Vyankatrao Auandiav Ximhalkarv. Jayavuntrav (4 Horn, II. C., A. C., 
191). In MussaniiU Tikday v. Latin Iliirea.lall (W. R., 1864, Cap. No. 133) 
the eases do not appear to liavo been before the Court: there is no argument. 
In Gocoolamitid Dossv. Wooma Dare (15 B. L. R.,*405) the point does not 
appear to have arisen diroctlv; the opinion of MacpheRSON, J., as to the 
adoption of an onlv son is in my favour. The case of lidja Upendra Lai 
C448] licy v. Rani Prasantiamnyi (1 l>, L. R., A. C., 221) is a diroct autho¬ 
rity in my favour, and is a general ruling applying as uiucli to Sudras as to 
other castes. In Xdmaduh Boss v. BussitmOhur Doss (13 Moore’s 1. A., 85) 
the opinion of the Privy Council was tliat the adoption of an only son was 
invalid. In other cases Sudras are oxjiressly excepted, where it is intended 
to exempt them : therefore the inference is, that tlio prohibition was intended 
to apply to them. 

Mr. T. A. Apear in reply. 

Cur. adv. vult. 
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The following judflments were delivered 

f 

Markby, J. —In this case the plaintiff, appellant, claims to have been 
adopted by the late Rajkrishna Dutt in hip life-time, and he brings this suit 
to have it declared that this adoption is valid, and that as*such adopted son 
he is sole heir to his adoptive father. Mr. Justice Kenm<:I)Y held u^on th| * 
authority of the case of Upendra Lai Royw.liani J’rnftannaviayi (l 15. L. K., 
A. C., 221), (i) that the adoption, if made, was invalid, because tlie plaintiff^ at 
the date of the alleged adoption, was the only son of liis father, and (ii) that 
no adoption had in fact taken place. • 

« 

The case comes before us upon appeal from this decision, and the first 
question for consideration is, whether the adoi)tion of an only son is invalid 
under the Hindu law. If this question is answered in the aflirmativo, there 
will be no necessity for deciding the second, whicli is one of fact. 

1 have gone carefully through all the authorities that wo wore referred to 
and that 1 h.svo discovered, and I am surprised to find, how imich loss decisive 
authority there is upon the point than would appear from some of the modern 
text-writers. Many of the decisions commonly referred to have no bearing at 
all upon the question : in others the ijoint is referred to, but it is extremely 
difficult to ascertain whether it was really considered. 

The earliest decision of the late Rudder Dowany Adawlut usually quoted 
on this point is that of Itanoc lilmdorun v. [4493 neminichul Sing (2 Rel. Rep., 
.09), which was decided in 1813, but no question of adoption was really decided in 
that case at all. The respondent, in a suit brought against him to account for 
the profits of certain property, only alleged that ho had been “ merely ” adopted 
by a previous owner, and what he really relied on was a temporary settlement 
made by Government with himself. The appellant, no doubt, olqocted tliat the 
respondent as an only son could not be adopted ; and from a statement made in 
another case reported in the same volume, to whicli I am next about to refer, 
it is probable that the opinion of tlio pundits was taken upon this point, and 
that they thought such an adoption invalid (see p. 221). Rut no opinion 
whatever was expressed upon this point either by the Provincial Court or by 
the Rudder Dewany Adlxwlut; the suit being decided in favour of the respondent 
upon the other ground. 

In Rajah Shamshere Mull v. Rannr, Dilraj Koiiwir (2 Bel. Rep., 169) there 
was, when the suit was brought, only one adoption in dispute, that of the 
plaintiff’s father by a widow of Rajah Bhoem Mull. But on the death of the 
original defendant, his widow, Dilraj Konwar, adopted Tej Mull, the grandson 
of lior husband’s uncle, and continued the suit. The Zillah Court held that the 
adoption of the plaintiff’s father was had, not because he was an only son, 
which he was not, but because Rajah Bheem Mull had not authorized it; that 
consequently the plaintiff had no claim to be heir of Rajah Bheem Mull, and on 
this account the Zillah .Judge dismissed the suit. On appeal to the Provincial 
Court of Benares, this decree was affirmed. On further appeal to the Rudder 
Dewany Adawlut, the pundits were asked as to the validity of both adop^^ions. 
They considered the adoption of the plaintiff’s father illegal for the reason 
assigned ; and the adoption of Tej Mull they also declared to be illegal he being 
the only son of his father, unless it could be supported as a dwayamushyayana 
adoption. But ultimately nothing was decided upon this point, because the 
Court agreed in the vievf that the adoption of the plaintiff’s father was bad, 
and that therefore the plaintiff had failed to make out his title. 
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[4603 The nexfc case is that of Nniidram v. Kashee Pandey (3 Sel. liep., 
232), which is dated June 30th, 1824, but was really decided on June 30th, 1823, 
In that case the plaintiff claimed property wliioh had belonged to Pullut Pandey 
by two titles, (i) a? his heir by adoption, (ii) under a deed of gift, The adoption 
was disputed on tlie ground that the plaiiitilf was an only son ; and the gift was 
■'"lisputed on the ground that the property was inalienable. The Zillah Court 
heh? that both the adoption and gift were valid. This judgment was reversed, 
on appeal, by the Provincial Court, where it was held that both the adoption 
and the deed of gift were invalid : the adoption upon the ground that the 
plaintiff was' the only son, and the gift upon the ground that the property 
was inalienable. A special appeal was tlien admitted by the Suddor 
Court, and the pundits were asked whether it is allowable, according to the law 
current in Tirhoot, to adopt an only son. A question was asked also as to the 
validity of the gift. The pundits declaroci both the adoption and the gift to be 
invalid, and after perusing this opinion the Court (Leycester and DoRIN) 
dismissed tlie appeal. 

This, it will he observed, is the earliest judicial authority upon the question 
in Bengal. It was necessary lo determine the point, hecause the two titles, that 
by gift and that by adoption, wore whollv indejictidont, and the determination 
was against the validity of both titles. But the litigation in this suit was sub¬ 
sequently re-opened by an applicatiori for review, ajiplied for on the ground that 
the yyavastha, upon tlie strongtli of which the appeal was dismissed by the 
Sudder Dowany Adawlut, had been olitainod by hrihery. Tlio further report of 
the case is in 4 Hel Eop., {. 89 (edn. IH70). The review was admitted, and 
fresh pundits were consulted by the Sudder Court upon the same two points as 
before. The same answers were given. Cjion tins Mr. Smith expressed the 
opinion that the plaintiff ouglit to got a doin-eo. He eonsitlered that he was at 
liberty, on the re-’noaring,to go inkoentirely new facts ; and bethought it proved 
that the plaintiff was not an only son ; lie also thought that the gift was valid 
and he further said that “ prohalily ” the ailoption oven [451] of an only son 
was valid. Jiut Mr. J. II. Hariunoton and Mr. Mvrtin held otherwise. 
They thouglit that the question as i,o wiiether plaintiff w'as an only son could 
not be re-opened, and taking him to be so, they hold that hk adoption was illegal: 
that the gift was also illegal: and they coniinnod the decision originally passed 
by the Sudder Court. 

iB appears, therefore, that, in this case, whicli wa.s twice heard, and in 
which the point expressly arose, four .ludgos, against the doubtful opinion of 
one, held that the adojitioii of an only son was invalid. There could not be a 
stronger autiiority against the validity of the adoptioii. How it is possible that 
Mr. Morley could have so far misunderstood this case as to represent it as a 
decision that the adoption of an only son once made could not be set 
aside, 1 cannot understand. Tliis rnis-statement of this important decision has 
no doubt led to considerable misconception. 

In Debee Deal v. Uur Hursitig (4 Sel. Rej)., 320) the question was 
as to the validity of the adoption of the defendant. The defendant was the 
grandson of the paternal uncle of his adoptive father, and only son of his 
natural father. The adoption was established in the City Court of Benares, 
the objection that the defendant was the only son apparently not having been 
taken. On appeal to the Provincial Court it was objected that the plaintiff was 
the only son of his father, and the Court pundits signified their opinion that 
the adoption of an only son was invalid. But the resifondeut filed an opinion to 
the effect that a mother might give her son upon the special condition that he 
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should he the son of two father^{dwaj/mushijat/nna) The Court pundits were 
thereupon ugain consulted, and they afireed that, tlie adoption as stated by the 
defendants was legal. The Judge of the Provincial Court, evidently proceeding 
upon this view, assumed the adoption to Have been in this Wm, and disinissod 
the appeal. Tlie plaintill then appealed to the Sudder Court. Mr, Smith {who^ 
had apparently therefore seen reason to doubt his former opinion) admitted tlfo 
ap]:K3ul, and the pundits were again consult<’,d. They thouglit that the adofltion 
could [452] not he supported, even as a du'aiivuihhiiiujcnin one, because the natu¬ 
ral father had not consented to it. On tlie authorit\ of this opinion, Mr Si^ALV 
and Mr. IjKYCESTKR concuriedin holding tins iidoptuni to be invalid, and they 
reversed the decree (if botli the lower Courts There is no jndgnK'iit given In 
the reiiort, and we cannot, therefore, be (jiiite sure w liat tlie oi)iinon of tlie 
Judges was. It i.s most ])robable that they entirely agieed with the pundits ; 
but it is also just possible that they may bav<i considiued the iidoiition invalid, 
siinjily on the ground that the natural father’s consent had not been given. 1 
do not, therefore, reckon this as a decisive authoritv on the (jiiestion. 

Ill the ease of DnUahk Dew Mann, Jiihi (o S('l. Iteji., oO), the statement of 
the plaintilT was, that she and her liushuiul were asked h\ the defendant to 
give their only son to her to ho adopted, hut the\ reluscd. The jilaintil'f was, 
however, tlieu jirognant, and stie and lier Imshand jiromised tliat, if slio were deli¬ 
vered of a male child, tliey would give tliatcliild to the defendant, A son was 
born to the plainLill’, and was accordingly given to the. delendant, hut owing 
to its tender ago the child was returned to its natural iiiothor. Some years 
aftorwaids, and after the child’s elder brother bad died, the defendant with duo 
solemnities, including a sacrifice for male issue, “ jmblicly eoristituted him her 
adojitod soil.” The Judge of the Provincial Court of Dacc.i, after consulting the 
pundit of that Court, held the adoption valid. One of the Judges of the Sudder 
Court {R.ATTRAV) thouglit an apiieal ought to he admitted, ujion the ground that 
the suit was irniiroporly framed . hut two other .luciges (Puss and TujiNitrJ.l.) 
thought otherwise ; and “ concurring in the facts and law as found and laid down 
by tlie lower Court,” dismissed the ajiiioal. 

If it was intended in this case to la> down, as a general rule, that 
the adoption of an (jnly son is valid, it is certainly vorv reimirkahlo tliat 
no reference was made to the pundits of the Sudder Court, or to the (ire- 
vious decisions, one at least of whieh is a verv strong oiu> and dislincrly 
coutrarv. Put Mr. Morley (Digest, ]i. IH) does not understand tUis ease 
as deciding ans thing more than that “where tlie gift and aeeeptanco 
[453] of a second son preceded the deatli of an elder son given in adoption, 
tlieu the full comjiletion {i.'r., after tlie death of tlie elder son) is legal.” 
Possibly it may he so. It may have been thought that tlie gift, at tlie time 
there vvas an elder son living, being valid, the eomjiletion of the, aclojitioM hv a 
performance of ceremonies was not illegal. Wlietlier or no this would he a 
correct ojiinion I do not sav. 1 am disposed to think it would not : hut it 
seems to me more reasonable to siijipose that tins case wuis somehow 
distinguished than to supjiose tliat tiie previous decision in Xnndratn v. Kashoo 
Pandc.]! (4 Sel. Kep., 70), which was so fully and carefully considered, was 
overruledi * 

No case bearing upon this subject in the Sudder Adawliit was jiroduced, 
nor have I found any between this, which was decided in 1B30, and 1859. 
In the latter year a suit came up on appeal from Cuttack, in which 
one of the plaintiffs made title as an adojited son. Both this Court and 
the Court below held that the plaintifl had failed to prove his adoption, 
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and this is expressly made the ground of the judgment in the Sudder 
Court. But the Court ('Tbevob, Samuells and Baylby) thought fit also to 
express the opinion tliat the plaintiff as the eldest, not the only son of the 
adoptive father’s brother, could not* be adopted. If tliis wore good law. of 
.course, a/oriiori, an only son could not bo adopted. But it is, I believe, the 
fi'ist and only time that it has been held by any Court of Justice that an eldest 
son fctinnot be adopted ; andl^the contrary has been laid down in two succeeding 
cases— Sheetaram v. Dhunnook Dhiirrr Sahyr (] Hay, 2(>0) and Janokee Debea 
V. Uupaid Afiliarjea (1. L. li., 2 Gal., .‘jr).*)). 1 tliink, therefore, that this case 

also ought not’to be accepted as an authority. 

< 

These are all the cases 1 am aware* of in the late Sudder Court. In the 
late Su])renie Court, there is one case only iJassee. v. Sibo-footulri/ 
Dasum (Fulton, lb) -decided in 1H37. Tliero the adoption of an only son 
was held valid ; but the report, which is exceedingly brief, loaves it very doubtful 
whether the ground of the decision was not that the adoption was a dwa//- 
nmtifii/ayana , and if so, it is, of course, not in point. 

1434] There arc two oases in this (iourt. The first is that of dlM-ssawnt 
Tikdatj V. llurrerk Lull (W. li., iJ^bl. Cap. No. l-'lli). i shall liavo to discuss 
that case very fully upon another point, wliicli arises in this case. It is suffi¬ 
cient to say now that there the adojition was in tlie kurlu. or kntnna form. 
But a son adopted in the kitlniKi form does not eease to belong to the family 
of his natural father (see Sutlu rlaiid iii Stokes’ limdu Law, jip. (jOS, tififf, fiTG, 
677, and 67H). The cardinal reason, therefore, why an only son cannot ho 
adopted,--namely, that the lineage ol his family is thereby extinguished, and 
the ceromonios can no longer he performed wliich are necessary for the salva¬ 
tion of his ancestors, -docs not a]>ply. There cannot he a more complete case 
for tht' application of the maxim laiione. casai ct ipsa lex. it is, 1 

think, clear that no decision as to the validity of an adoption, where there is no 
extinction of lineage, can hi* used as an autliority to sujiportan adoption whore 
such extinction takes place. 


The other decision of this Court is that of Mr. Justice fj. S. J.ACKSON and 
Mr. Justice 1). N. ^IlTTEHin tin* c.ise of/iuju (’pavdra l^il Hoy v. Ham Pian- 
annamayt U B. L. R., A. C , 221). Most ot tlie uuthonties wore considered in 
that case, and it was oxpressK licM t'l.it the adoption ol an only son was 
invalid.*The suit was dismiss(*d itjion tli it ground : and a decision of tlie Madras 
Court to the contrary, which 1 am almut Ij notice, was expressly dissented 
from. 


In the Madras Courts there are two decisions, hi L'lllny v. I'll lay (l Stv. 
Notes of Mad. Case-,, 7H, decided h\ Sir 'rmni.AS STllANdB whiUt he wa,s 
Recorder', tiie e.omplainfint, wiiosc it(lo])Lioii was disputed, had an elder brother 
by a former marriage living at the timi* ol tlie adoption (p. 106j. No question 
therefore arose in tliis case as to t lie validity of the adoption of an only son. But 
Sir Thomas StkaniiK thought fit, nevertheless, to express an opinion that the 
adoption of an only son was valid. But, as tlio learned Judge has elsewhere told 
ue (Strange’s Hindu Law, Vol. I, p. 102), ho based this docisiqn “ upon 
comparatively imperfect materials . ’ and the decision has been criticised by 
Sii Francis' Macnaght-m fsee [433] Considenitioiis of Hindu Law, pp. 147, 
187). Its chief importance depends on the relation it contains of the case of 
the liaja o/ Tanjore (seep. 107 of the Report), from which it would appear 
that the pundits of Bengal (including Benares) anif Madras had given an 
opinion that the adoption of an only son was valid. But it does not 
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appear that these opinions were ever 8 ul)mitt 0 (l to any Court, nor is it 
said upon what texts they are base<i, and I believe it to be a clear jirinciple, 
understood and acted upon evei since, our Courts have been established, 
not to accept as authority the opinions of pundit# unconfirmed by 
judicial decision and unsupported by texts. Nor can 1 account for this* 
unanimity of the Beiifial pundits in favour of the adoi)tion of an only sot?. 
They were very frecjuently consulted upon this pftint by the Suddor Do^'any 
Adawlub and the Provincial Courts, and so far as appears Irom the Suddor 
Dewany Adawlut Eeports, their opinions were unanimous tlje other way, 
except in one solitary instance, that of the Court pundit of ])acca, Mus.iL 
Dullohh Ih V. JSlanu /}/be (5 Sel. Kep., Oil), and this jmndit Mivos no authorities. 

The other case in Madras is a decision of the late Chief -lustico Sir CoMjKV 
S('0TIj.\n'1) and FitKUK in Chiima Gaundaav. Kumora (hi innlau (I Mad. H. C., 
h-l). There the adoption of an only son was (l!stinctl> lield to ho valid. The 
Chief .lustico relics on the case of Piliuif v. Pilhni (.'{ Scl. Rep., ‘i.'Wj just referred 
to; another case oi Pillay v. Pillaif, wliicli I liavc not hccii alilc to sec, 
^'uiidrain v. Kanhcc lUtndeij (1 Scl. Roji., 'iO) . and ./(o/iuoii// Dasxrr y. 
Sihosodiidri/ /Jaascp (Fulton, 70) all of winch betakes to he in favour of the 
talidity of tlio adoption of an only son. 1 lia\o alioadv pointed oiiti to what 
extent three of those cases arc rcall> authoritit's for that pionosition. It is 
clear that tlio Chief Justice was misled iiy Morlov as to tiie triio result of the 
case of j^undrain v. Kanha Paiideii (4 Sol. Uop., 70), wliicji, as 1 liavo sliown, 
was directly contrarv Ur wliat the learned Cliici Justice sujiposcd. 

Only one case lias been (pjotod from Roirihay. it would iio possildo to 
make sonio observations uiion that decision as it apiioars in the reiiort, which 
is not a satisf.ictorv one, but it is C4S63 iinjiossilile to deny tliat the two Jiidj^oa 
who decided it (W.AiiDKN' and Ciuns, JJ.) tliou{>lit that tlic adoiition, wliicii 
was of an only son, was loftal. 

It was stated in the arf»uincmt that it hud been held that in tlie Puniah 
generally an adoption of an onlv son was legal, lint we have not been shown 
any authority upon which that staternont could he made. The only case to 
which wo wore roforr«d to does not hear out that statement. In Ajondhin 
Pnsfuiud V. Mnssaiiviit JJriraii (5 I’unjah Record, p. oO), SlMSON, J., held in 
special appeal, that the adoption of an onU son was valid ; n, li iving licen found 
by tluj lower Court on the ovi lonco ‘‘ that i)\ the usage in Delhi gcnciii#ly, and 
in respect of the caste of the litigants in particular, the custom w to receive an 
only SOM ill :u!'ipt.lon.” A former decision was referred to, winch was also 
a ease from Delhi, in \vhie.fi the adoption oi an ouK son had been uphold. 
IjI.NDSAY, J.,ditfcrod from SlMSON, J., luit 1 e*jul'ess 1 do not urulerstand ui)on 
what grounds, for the ado])tioii was clearly a legal one in Delhi. Hut tiie case 
is no authority as to the genera! law either oi the Punjab or of any other jiart 
of India. 

I now pass to the text-books by English writers. 

Sir Thomas Strange, at Vol. 1, p. 87 of his treatise on Hindu Law (London, 
1800), says, " so with regard to both these prohibitions rcsjieccing an eldest 
and an only son, where they most strictly apply, they are directory only: and 
an adoption of either, however blameable in the giver, would, nevertheless, to 
every legal purpose, good, according to the ma<iin of the civil law pre¬ 
vailing perhaps in no Code more than in that of the Hindus, factum valet quod 
fieri non debuit." But in the Appendix, p. 101^ he quotes the high authority 
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of Mr, Colebrooke to the contrary. A pundit bad given his opinion that " if a- 
man have no male issue of his own, it is stated in many books that he may, 
under the pressure of distress, adopt the only son of a brother.” Upon this 
opinion, Mr. Colebvooke made the following observations: “ If a brother’s only 
^ son be adopted, he need not be taken away from the family of bis natural 
father, but may continue to perform tiie oiliccs of a son, both to him and to his 
adoptive father. See notei to [4873 Mitakshara on Inheritance, ch. i, sec. x, 
1, and sec. xi, 32. A valid adoption of an only son cannot otherwise he made, 
the absolute jgift being forbidden.” 

‘ The conclusions of Sir F. Macnaghten’s Considerations of Hindu Law, 
p. 147 (Serampore, 1824), are thus stated : “ The gift of an only son in adoption 
is absolutely prohibited -; an only son cannot be given or received in adoption. 
The gift of an only son is considered to be an inexpiable 7 >/ac/c. It is indeed 
said that an only son may he so given ; hut it might he said in the same sense, 
that a man may perpetrate any wickedness if he be content to forego all hopes 
of salvation and ho condemned to everlasting punishment.” 

“ J3y the gift of an only son, the very deficiency which the power of 
adoption is intended to prevent nnist necessarily be occasioned. Nothing in 
the Hindu law is more peremptorily interdicted than the gift of an only son in 
adoption. Rven the gift of an ehlrst son is forbidden as sinful. The crime of 
giving an eldest has never been considered so heinous, as that of giving an only 
son. In the one case a Hindu retains, in the other he casts away, the means 
of salvation. Considering the precepts and injunctions, both positive and 
negative, upon this subject, wo must bo convinced that ho who gives his only son 
in adoption is little less than apostate from the Hindu religion.” 

Sir W. II. Macnaghten, in his Principles and Precedents of Hindu Law, 
speaking of the prohibition against adopting an only son, says, at p. 67 of Vol. I 
(Calcutta, 1829) in a note; “ Hut this is an injunction rather against the giving 
than the receiving an only or elder son in iKloption, and the transfer having been 
once made, it cannot bo annulled. This seems but reasonable, considering that 
the adoption having once been made, the hoy rpso facto loses all claim to the 
property of his natural family.” There is no doubt scgnettmes hardship upon 
the adopted son, if the adoption ho hold to be invalid ; but he does not, as here 
stated, in that case lose all claim to the property of his natural father: liawani 
Sankawi Pandit v. Amhabay Arrnml (1 Mad. H. C. Hep., 363). However, in 
Vol. II, p. 1 79, the same [458] author expresses a contrary and, wljat 1 think 
must be considered, his tinal opinion. Ho quotes an opinion of the pundits at 
p. 178 of Vo!. II, that a gift of the survivor of two sons is invalid. Upon 
this he observes in a note : “ It will ho observed that tlie answer is not directly 
in point. The question was, is if legal to adopt a son under such circumstances ? 
and the reply states that it is illegal, under such circumstances, to give away a 
son in adoption ; but in fact the prohibitory injunction applies as well to the giving 
as to the receiving, the giver of an only son being considered as parting not only 
with the sole means of evading eternal torment himself, but as placing his 
ancestors in the same predicament, and as infringing, therefore, the interests of 
otheA whom the law will interpose its authority to protect.” 

Mr. Justice STRANGE, in his Manual of Hindu Law, pp. 18 and 19, contests 
the position that the adoption of an only son can be held valid. The passage is 
quoted at length in Cliinnc (rdMracian V. Kumara Gavndan (l Mad. H. C. Eep.,, 
54), It is of little value, as it puts on a par the objection to the adoption of aa 
eldest and an only son, which^shows, to say the least, a want of discrimination 
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Mr. Sutherland, in his Synppsis (Stokes’ Collection of Hindu Law Books, 
p. 665), says : “ An only son <^nnot beconna an absolutely adopted son (sudha 
dattaka), but he may be affiliated as a dwai/mashi/ayana or son of two fathers. 
In this case, the reason of the prohibition,—viz., extinction of lineage to the 
natural father—would not apply.” * 

• 

It remains to notice the Hindu text-writers. The earlier Hindu text*writei% 
are of course the source from which we ought ultim%,tely to derive the lawf and 
are, therefore, the most important authorities of all. But the difficulty is in 
ascertaining what rule it was intended to lay down. There would indeed be 
less difficulty if the view of Mr. Justice Dwarkanath ^IlTTEU in Upendra T,al 
Roy V. Rani Prasannaviayv (1 B. L. R., A. C., 221—224) could be accepted, tlAt 
in the matter of adoption all distinctions between religious and legal injunctions 
are inapplicable. That distinction, however, is in my opinion too w6ll 
established to be entirely put aside. Nor do I see any [4393 substantial ground 
why that distinction should not bo applied in cases of adoption as well 
as in other matters of Hindu law, all of which are in a sense matters of religion. 
After full consideration Mr. Justice Romesh Ghundek Mittkr thought it right 
to apply that distinction in the case of an adoption of an eldest son— JaiDkee 
Debea v. Gopanl Acharjea (I. L. R., 2 Cal., 365), and I concurred in that 
view. No one disputes, however, that the authoritative text-books of Hindu 
law do, in fact, contain a prohibition against the adoption of an only son, 
and in order to arrive at a conclusion whether this prohibition invalidates 
an adoption actually made, I think wo ought to consider at one view (1) the 
language of the prohibition itself, (2) the authoritative commentaries upon 
it, and (3) the decided cases ; and that we ought to see whether, ujjon the 
whole, the adoption is, according to modern usage, to bo considered as invalid. 
It wasindeed argued that thelanguageof the text-books themselves countenanced 
the view that the adoption of an only son, tbougli blameable, was not invalid, 
because whilst the giving of an only son is forbidden, tlio receiving him is not; 
whereas if the adoption were illegal, both would have boon forbidden. But this is 
not so as far as I have seen. It is certainly not so in the Dattaka Mimansa, the 
Dattaka Chandrika, or the Mitakshara. The authors of these treatises all 
quote the same text of the sage Vashi.slitha, which is the foundation of the 
whole doctrine. Thig text is quoted at length in Colobrooke’s Digest, Vol. Ill, 
Book 5, V. 273, and I need not therefore repeat it here. It clearly prohibits 
both the giving and the receiving of an only son in adoption, and I do not 
find the slightest attempt to qualify this prohibition in any passago^of these 
three writers. The first and, as far as I am aware, the only Hindu text-writer 
of authority who has suggested that this prohibition should be qualified is a 
much more modern one, runnely Jagannatha, the author of the work popularly 
known as Colehrooke’s Digest. He says in his note on the passage of 
Vashishtha above referred to (Colehrooke’s Digest nhi. supra) “As an only son 
should not be given, so he should not be sold or deserted. Sale is a great ofl'ence, 
even though made in a season of calamity, wiien a maintenance cannot be 
[4603 provided ; desertion is a great offence, because the family becomes 
thereby extinct. Thus the Pracasa —Let no man accept an only son, because 
he should not do that whereby the family of the natural father becomes extinct: 
but this does not invalidate the adoption of such a son actually given t» him.” 
Opinions differ as to the precise value of Jagannatha’s authority, but though 
of course it is far inferior to that of the authors of the three more ancient 
treatises above referred to, it is certainly entitled to considerable weight. 

Some attempt wa% made to show that Srinatha Bhatta, the author of the 
Dattaka Nirnaya, recognized the adoption of an only son as valid, and there 
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is perhaps some qotintenanoe for this in the way this author is quoted by 
Sir F. Mactiafihten atp. 126, but I should lie very unwilling to draw any in- 
fei’ence as to the opinion of any writer whoso language 1 had not myself seen. 

If this recapitiflation of the autl*orities l>e carefully considered, I think it 
^will be seen that there are only four cases in which it is clear that the point 
piroperli’ arose, and was decided : the case of Nun(tram v. Kashee Pandey in the 
Sudder Dewany Adawlut; the case of Itaja Upcmlra Lai Boy v. Rani Prasan- 
namayi in this Court ; the case of Uaundan v. (inundan in the High Court of 
Madras; and ^he case of Ntnihallmr v. Ramadtm in the High Court of Bombay. 
Pi these, the two HengtiJ decisions are against the adoption ; the decisions of 
Madras and Bombay support it. Of tlio English text-writers, Oolebrooke, the 
two Macnaghtens, Sutherland, and Mr. Justice Stham^e, all think the adoption 
illegal; tljere is only one English text-writer. Sir Thomas Strange, on the other 
side, backed no doubt by the important bift solitary opinion of Jagannaiha 
amongst the Hindu text-writers. 

It appears to me, therefore, tiiat the vast ))reponderance of authority, 
if not the entire authoritv in Bengal, is against tlie validity of the adoption 
of an only son ; and if we were to hold the adoption of the plaintiff in 
this case to ho valid, it would be necesaarv to overrule both the carefully- 
considared decision of Jackson and Dwai{K.\nath Mitter, JJ., and the 
equally careful decision of four Judges of the Sudder Court. [461} This 
of course could only be done by a Full Bench. But wo could only refer 
the case to a 'Full Bench if there is a conflict of authority, or if we our¬ 
selves differ from these decisions. Having gone through all the eases with 
great care, I do not think it can he said that tliero is any such conflict of 
authority in Bengal as to justify us in referring the case to a Full Bench on 
that ground ; and 1 am not prepared to refer tlie case to a Full Bench upon the 
ground that I niyself think the adoption of an only son valid. On the contrary, 
on the best consideration I have been able to give to the authorities, I think 
such an adoption ought, in Bengal, to be held to be invalid, wherever the effect 
of holding such adoption to he valid would he to extinguisli tlie linuage of the 
natural father, and so to deprive tlie ancestors of the adopted son of the means 
of salvation. 

• 

Of course the question whetlier this particular case can be taken out of the 
general rule is a wholly ditferent one; and the appellant before us bas con¬ 
tended tjjat, even if, as a general rule, the adoption of an only son be invalid, still 
the rule does not apply to Sudras. No reason was given for excepting Sudras 
from the rule, and the principle upon which tlie rule is based,—namely, that a 
man shall not be allowed to extinguish Ids lineage to |ihe detriment, not only 
of himself, but of his ancestors, apparently a))plies just as strongly to Sudras as 
to other Hindus. The only decided case which lends any colour to a distinction 
in the case of Sudras is that of Mussamut Tikday v. Ilurree Lall (W. E., 1864, 
Gap. No. 133) above referred to. But upon an examination of that case, I have 
come to the conclusion that it is no authority for drawing a distinction between 
Sudras and other classes of Hindus upon this point. No doubt, the parties in 
that case were Sudras; and no doubt also this fact is noticed in the judgment 
but, ininy opinion, for another purpose. The case came up upon appdal from 
the Zillah Court of Patna. It appeared that one Nowrunghee Lall had two 
wives. By the first, whose name is not given, he had a daughter, Nuseebun but 
no son. The second wife, Mussamut Tikday, was childless. Mussamut Tikday 
survived her C4623 husband ; the other wife died in his lifetime. Luring his life¬ 
time Nowrunghee adopted his grandson, Hurree Lall, the only son of his daughter 
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Nuaeebun as a “ kurla" or “ Icvtlimct ” son. After Nov^ijngliee’s death, Mus- 
sanout Tikday brought a suit against Nuseebun and Hurree Lall to recover, as 
heiress to her husband, certi|.in property which had belonged to him ; and it 
was in this suit that the question arose ^vhether the adoption of Hurree Lall 
was valid. In the judgment of this Court, the Zillah -luflge is stated to have 
held that, as the family were *' Sudras, no exception could he taken to the selec* 
tion of an only son as a kurta vutro.” I have referred to the judgment of 
the Zillah Judge, and I do not find that he said this. What ho did sa^ was, 
that a Sudra can adopt his sister's son or daughter’s son, and for this there 
is good authority in the Dattaka Chandrika, Stoke's Hindu Livw, wl>ere 
Sudras are specially exempted from the rule \vhi(»}) prohibits menihers^ of 
the other classes from adopting a daughter's or a sister’s son. Hut the rule 
as to kntiwa adoptions is the same, as far as I arn aware, for all the classes. 
It is a peculiar form of adoption which prevails in Mithila,whoroby the adopted 
child does not cease to belong to the family of his natural fatlier (see Suther¬ 
land in Stokes’ Hindu Law in the passages already cited), and is not confined 
to any particular class. In point of fact, tlie Zillah Judge appears to have over¬ 
looked entirely that this was not a regular adoption, hut a kntima one, and 
relying solely upon the first opinion of Sir. W. II. Macnaghton as quoted 
above, held that, as a general rule, the adoption of an only son could not be 
impeached. It was not until the case arrived in this Court that it was dis¬ 
covered that the adoption was in the kntima form, and I have no doubt that 
that was the substantial reason why in this case the adoption of an only son 
was held to be valid. 

It cannot be denied that there is some ground for saying that the rules of 
adoption are not strictly applied to Sudras as to the other classes of the 
community ; one instance of relaxation has been just now mentioned; but 
1 think we ought to be careful how w'e extend tlie list of such exceptions, 
and draw distinctions between the classes, for which there is no [463) 
direct authority in the Hindu law. I do not find the slightest authority 
in any text-book for saying that there is any distinction in this respect between 
Sudras and tlie other classes. If, therefore, the distinction exists at all, it rests 
solely upon the language used by tiie Judges in the case of Mnssamul Tikday 
V. Hurreelall (W. R., 1864, Gap. No., 133). But as J have just now stated, f 
do not think that tfiat decision, so far as it relates to the adoption of an only 
son, really proceeded upon any distinction between Sudras and other classes, 
and therefore, upon the ground that this is a general rule from which it is not 
shown that Sudras are excepted, I think we ought to hold that for rfll classes, 
of Hindus in Bengal an adoption is invalid wherever the effect of the adoption, 
if valid, would be to extinguish the lineage of the natural father, and to deprive 
the ancestors of the natural son of the moans of salvation. 

Garth, C.J. —I quite agree in the conclusions arrived at in the very 
learned judgment of my brother Markby. I think the weight of authority in 
Bengal is decidedly in favour of the invalidity of the adoption of an only son; 
and I see no sufficient ground for making any distinction in this respect in the 
case of Sudras. 

The appeal will be dismissed with costs on scale 2. • 

Appeal dismissed. 

Attorney for the Appellant; Baboo P. G. Mookerjee. 

Attorneys for thp Respondent: Messrs. Eemfi-y and Rogers. 
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* NOTES. 

(ADOPTION OF AN ONLY SON— 

The Privy Council declared that the adoption of an only son is valid in all the schools of 
Mitakshara, and this case is therefore no konp!’>r law :— Sn Balusu Ourulingaswami v> Sri 
Bnlusu RamalakshniaiSaa (189D) ‘22 Mad., y'JS P. C.; 21 All., 460 aillrming (1892) 14 All., 
67 F.B. 

V. • 

V^lid also in the M.iyukha school:—(1899) 24 Bom., 307 overruling (1889) 14 Bom., ‘249. 
Adoption of an eldest son is valid;—2 Cal., 365 ; (188:3) 7 Bom., 221.3 


[464] APPELLATE CIVIL. 

Thfi 7th January, 187s. 

PUKRENT. 

Mr. .lusTicE L. S. Jackson and Mr. Justice Kennedy. 


Cliuoder Sekhur Mookerjoo and others.Plaintiffs 

, vcr.sus 

The Collector of Midnapore on the part of the Government.Defendant * 


I 1C.L.R. S84] 

Kahooleut—Specific Performance of Conditions of—Specific Belief. 

One of the terms of a Kabooloiit, equally binding on the Government and a zemindar, the 
parties concernod, was as follows: “The construction of bfn’rir.'i (small embankmonts), the 
excavation of the suit of hhals, the closing (the months) of the kbal.s, the construction of 
panpurn (large embankments), etc. in connection with the salt and sweet (i.e., not saline) 
lands of the said parganna, shall be in.ule by the ('lovcrnraent of the Honourable Company.'’ 
In a suit brought by the zemindar to obtain an order upon the frovernment to rc-cxcavate and 
clear the water-pas.sage of a particular khal situate within the parganna, the .subject of the 
kabooleut, hehi, that the caso*w.is not one in which the Court would decree specific 
performance. * 

This was a suit instituted for the pur|ioso of compelling the defendant to 
re-excavate and clear the water-passage of a certain khal known as the Protab- 
khali Khal. The plaint alleged, that the khal in question, which formed the 
connecting link between two riveis, luid, from the time of the decennial settle¬ 
ment, at which poiiod the plaintiff’s zemindari had'been created, been used as 
the outlet for all the water which iiccumulated on the pliiintiffs’ lauds, and that 
the defendant had hitherto excavated the .said khal when necessary, in order to 
keep free the water-passage for such imrposo. That, owing to the neglect of 
the defendant, the khal had become choked with silt, and the flow of water being 
thereby interrupted, considerable injury liad accrued to several niauzas on the 
plaintiffs’ zeimndari. The plaint further stated, that the defendant had lot out in 
ijara the khal, together witfi the lands bordering its banks ; that the ijaradar 
had conapletely stopped the khal and had grown crops thereon. Failing [463? 
to obtain redress from the Settlement Officer, who, on the 16th October, 
1873, disallowed the objections made by the plaintiff’s and confirmed the ijara, 
the present suit was instituted on the terms of an agreement entered into between 

* Regular Appeal, No. 100 of 1876, ag.^iD8i the decree of BabSo Jodu Nath Roy, Sub¬ 
ordinate Judge of ailli Midnapore, dated the 2l8t of December 1875. 

a 
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the predecessors of the plaintiffs a'hd the defendant, and embodied in the potta 
and kabooleut exchanged between the parties. The plaintiffs did not produce 
the potta, but obtained the kabooleut from the defendant, which was put in as 
evidence on behalf of the plaintiffs. The mfiterial parts of tbij? kabooleut, which 
was dated the 15th uly, 1795, are as followsThe construction of hhnries 
(scdeII 6tnhankments), tho excavation of the silt of khalsi the oloeinR (the rnouths}* 
of the khals, the construction of gangura {large embankments), etc., in conpeo- 
tion with the salt and sweat ii. e., not saline) lands of the said parganna, shall 
■be made by Government of the Honourable Company. ’ 

The defendant contended that, under the ])roifisions of Bengal Ac* 
VI of 1973, the Government are only bound to maintain those embankments 
which are included in Schedule D of the .Act, and in seeking for a remedy, the 
only procedure open to the plaintiffs was that afforded in cl. 7, s. 4 of that .Act. 
The Protabkhali Khal, the subject of the suit, was not mentioned specifically in 
the kabooleut, nor was there anything in the terras of the kabooleut itself to 
prevent the operation of the above-mentioned Act in respect of the plaintiff's 
zeraindari. The defendant further alleged in his written statement that long 
before the permanent settlement, the Protabkhali Khal was used as a canal for 
the purpose of conveying salt, and salt golas stood on both banks of the khal. 
When the Government gave up the salt manufacture in the said parganna, the 
question whether it was necessary to re-excavate the khal aforesaid was taken 
into consideration by the Department of Public Works, and the Lieutenaiff- 
Governor in his letter, dated I5th December, 1863, held that the khal should be 
left to silt up. In the face of this finding, the defendant contended^ that the 
plaintiffs had no cause of action. The defendant also pleaded limitation. 

The Court of First Instance found on the evidence that tlieProtabkhali Khal 
had been in existence for a long time, and was main-[4663 tained by the Govern- 
moiit for the passage of boats carrying salt which was made at their salt manu¬ 
factory. The plaintiffs admitted that they did not base tlieir present suit on any 
prescriptive right, and even if this contention had been raised, it was bailed h> 
limitation, two years having elapsed from tlie date of the first encroachment n’iid® 

on such right by the defendant. After careful considwation of the clause of lie 

kabooleut already quoted, the Court was of opinion thac the terms o sue i 
clause wore too general to bo construed strictly against the dofondaiit. 1 ai • o 
the ludgment was as follo\v 3 ;—“ Government, as the paviiinount jiower lospon- 
sible for the life and property of its suiijocts, can at any titne determine whether 
the construction of any khals and embankments is conducive to theii intoiests, 
and they have this general pojver extending all over the country, and I behove 
tlie general power was accorded to Govornment iiv the terms of tlie kahooleu . 
I do not think that under the terms of the kabooleut every embankment or 

khal for the drainage of this zemindari must bo constructed or maintained the 
Government. It was no doubt 'intended that Government will determine winch 
khal to maintain, or which not to maintain, on oonsidoralion of the existing 
state of the country and all the circumstances which may be brought to its 
notice ; but if the Government chose, on consideration of all matters and the 
then state of the country, not to maintain the khal, I do not think can 
be compelled by a Court of Justice to re-excavate it, merely because it has now 
turned out a fact, that it would have been more beneficial to the zeminilari and 
its subjects if it were not closed. To my mind it appears that with the deter¬ 
mination of Government, who acted with the advice and opinion of its respon¬ 
sible officers with regafd to this khal, the Court ought not to interfere ; the 
<Jourt "hould only see whether there was an agreement between the plaintiffs 
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and defendant, bindilltg the latter to maintain this khal or to excavate it; but I 
do not see any such agreement. The general terms relied upon by the plaintiffs 
do not, T think, give them any right which may be awarded to them, for 
compelling Government to re-excarate the khal which was hitherto main¬ 
tained by it only for its own purposes. The evidence of the plaintiffs’ 
yv^itnesgies, i:«7] which remains unrebutted, proves, it is true, that since the 
bed of the khal has silted up, the ryots have suffered much both in their 
health and their property : if that be the fact, wliich 1 dare say it is, the 
plaintiffs ought to move the Government through the proper channel to make 
necessary arrangements for the drainage of the surplus water of the zemindari, 
i\,nd their application, iffinude, must receive due and proper consideration at 
its,hands ; but their present suit to compel Government to excavate this kiial 
in the absence of any agreement must fail.” 

The plaintiffs appealed to the High Court. 

Baboo Gopal Lall Mitlor and Baboo Sham Lall Mitter for the Appellants 

Baboo Unnocla Pcrsaud liancrjc'i for the Respondent was not called upon 
by the Court. 

The judgment of the Court was delivered by 

Jackson, J. —Wo do not think it necessary to call upon the Government 
vakeel in this case, because we are of opinion that the judgment of the C.mrt 
below is substantially correct. The terms of the kabooleut, which were read 
to us from page 7 of the paiHjr-hook, and which, it may be admitted, are 
binding on the Government as well as the zornindar, are extremely vague, and 
it would he dangerous to impose upon the Government, on the strength of sue)i 
terms as “ the excavation of tlie silt of Khals, tlie closing of the mouth of 
Khalsai,” so extremely onerous an obligation as tlie plaintiffs seek to impose in 
the ])resent case. But in addition to that there is an objection on principle, to 
requiring the Government, or any person whom it is sought to bind by such 
words, not to do that whicli may, upon a proper consideration of the whole 
subject, carry out tlie purpose obviously intended, but to do a pai'ticular thing, 
because that particular thing was once done in view of that same object. The 
Government, no doubt, lAdortook in this agreement between it and tho zemindar 
to retain in its own hands tho construction of certain kiials and other things, 
and partly in consideration of that agreement, and partly in consideration of its 
duty as paramount [468] power, the Government would, no doubt, be desirous 
of taking all steps that may be necessary for the object with a view to the 
comfort and health of the population. But it is a very different thing to seek 
to compel Government by a plaint filed in Court to maintain a particular khal 
in a certain position. Nor has the Court before it,, as it seems to me, any 
materials upon which it could make any specific order such as it would have 
to make in order to he of use to the plaintiffs, because the Court has no means 
of ascertaining at what depth and width it would be necessary to mainttjfin 
this khal for the purpose of effectual drainage of the plaintiffs' estate. These 
are general observations which appear to me necessary to be made; but it also 
seems to me, that the policy of the law, even before the Specific Relief Act, 
was Mainst the enforcement of specific performance of contracts of this natui'e. 
It is ^t necessary for us to say what relief, if any, the plaintiff's would be 
entitled to. Under the circumstances, I think it quite clear that they could 
not succeed in the present suit, and that the suit was properly dismissed by 
the Court below. The appeal is dismissed with costs. 

• Appeal dismissed. 


994 



CHUNDER GAUNT See. v. JODOONATH KHAN &c. [1878] l.L.R. 3 Cal. 489 

r MOTES. 

[ NO SPECIFIC PERFORMANCE WHEN UNCERTAINTY AS TO TERMS - 

See (1882) 5 All., 41 ; (1908) 25 All., 618 affirmed (1908; 3l All., 08. 

Where the iridefmitono.ifi can bo removed, #.s “ proiwr rate* ” bein;; iiscertairuble, the 
rule does not apply (1878) 5 Cal., 175 P.C.] * 

13 Cal. 468] 

ORIGINAL CIVH.. 

The. noth and 31st Januanj, • 

Present: • 

Sir Righaud Garth, Kt., Chief Justigk, and Mh. .Ii'stkt; Mahkry. 


Chunder CauDt Mookerjee.llofcndanl 

versu.'i 

rTodoonath Khan and anotlior.Plaintiffs. 


[ 1 C. L. R 470] 


Costs — Tender — Difference, heticeen a tender made on account of separable, 
claims and one. made on refe>'ence to part of a smqle inseparable, claim 
— What is not an. unconditional tender. 

In a suit to recover Rs. 1,32.8-15-6, the balaiico of tho price of poods sold, on which an 
account had been come to between tho parties, it appeared that tin: defendant had tendered 
before suit a sura of Rs. 1,04.3-5. stating in the letter of tender th.at tin- sum so tendered was 
the only sum due. .At tho trial, tho plaintiff obtained a decroo for the full amount elniined by 
him. Held, both in tho Court below and on appeal that the tender was bad, and therefore 
the plain tiffs were entitled to their costs. 

Held per KENNEDY,.!.—That the tender was bad, being a tender of part of an entire debt. 

[469] Held per G AltTH, C.J.(MAKKHy, J., eoncuiTing), that the tender was also bad, as 
the plaintiffs could not have ivccepted the sum tendered wiihout giving up the reniaiiidur of 
their claim. 

The plaintiff's in this case sued the defendant to recover a balance of 
Rs. 1,323-16-6 due to them in respect of 2,000 jlhckets of suigor sold and 
delivered to tlie defendant in the course of the months of December, 1876, and 
.lanuary, 1877. 

The plaintiffs alleged that of the 2,000 packets of ginger, one thousand 
were to he paid for at the rate of Ra. 7-8-6 per maund, and the other thousand 
at the rate of Rs. 8-8-6 per maund. 

The defendant, on the otlier hand, contended tliatthe whole 2,000 packets 
were to be paid for at the uniform rate of Rs. 7-8-6 per maund. iJertain 
payments on account and deductions that had been agreed to, were admitted 
on both sides. Before the institution of the suit, the defendant tendered to 
the plaintiff's the sum of Ra. 1,043-5 by a letter, wliich was as follows :— 

7i, Hastings Street. Calcutta, ttOlh January, IH77. 

Messrs. Ghose and Bose, 

lie Ginger sold. 

Dear Sirs, 

With reforenoo to your letter of tho -iOth inst.ant (demanding payment of Rs. 1,.828-15-0], 
which I referred to my client; and in reply he instructs me to state that there is only due to 
your clients in respect of the ginger sold by them to him the sura of Rs. 1,043-5, which 

amount 1 hereby tender to you. 

• Yours faithfully, 

A. ST. John cakruthbbs. 
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The plaintiffs having refused this offer and instituted this suit, the defend¬ 
ant pleaded that he had ilraAtiy tendered the amount due to the plaintiffs, 
and paid Bs. 1,043-5 into Court. 

The only issue^of fact between the parties was, whether the sum due to 
fihe plaintiffs was Bs. 1,323-15-G or Bs. 1,043-5 ; and the Court (Kennedy, J.) 
having “found this in favour of tlie plaintiff's, Mr. J. D. Bell (with him Mr. 
Alleh) for the defendant, contended, that the plaintiff's were not entitled to any 
costs, as when the [4703 tender of Bs. 1,043-5 was made to them, they should 
have accepted.it and sued for any further sum claimed by them in the Calcutta 
Spiall Cause Court. Mr. Bell further contended that the defendant was 
entiled to have awarded to liirn the extra costs to which he had been put by 
reason of the action having been brought in the High Court, and cited James v. 
Vane (29 L. J.. Q. B., 169). 

Mr. Bonnerjec (with him Mr. PalitK for the plaintiffs, contended that 
Mr. Carruthers’ letter of 30th .January, 1877, was not an unconditional tender 
which the plaintiffs could have accepted without waiving any further claim on 
their part, and further that a tender of part of an entire claim was bad— 
Dixon V. Clark (5 C. B., 365). 

Kennedy, J. —I do not think that, looking at the terms of the Small Cause 
Court Acts, this is a case in which this Court should exercise its discretion. 
The provisions in Act XX'VI of 1H64, s. 9. are very peculiar, and only give a 
right to certify that the action was a fit one to be brought in the Supreme 
Court “ by reason of the difficulty, novelty, or general importance of the case, 
or of some erroneous course of decision in like cases in the Court of Small 
Causes.” 

Now, I cannot say that this cas(3 is a novel one, nor is it one in which 
there is any difficulty or general iin))ortance. It seemed to me a tolerably 
plain case on the evidence, I must therefore consider whether the case cited 
by Mr. Bell —of James v. Vane (29 L. ,1., Q. B., 169)—governs the 
present case. Now that case was very much determined, as far as I can 
see, on the construction of lulos of that Court, which are not appli¬ 
cable here. But Coc'KBUJlN, C.J., expressly rested his decision on this, 
that there was a distinction between a case whore one inseparable claim was 
made and aca*se where the anutunt was made up of several separable items, 
and held that the case came under the latter class of cases. He says,—“ Where 
a plaintiff claims an amount which is tho result of one demand, and w-hich cannot 
be separated, he may sty to the defendant, when a smaller sum is ten¬ 
dered to I'irii, I will no£ take less than, the whole sum w'hich I 
claim; but where the whole demand is made up of an aggregate of items, 
[471} and the defendant comes and says - I acknowledge that 1 owe you so 
much, and there is your money for you, the plaintiff is wrong if he refuses to 
take it, and r/iioad that amount he ought not to be allowed to keep the claim 
alive in its entirety for the purpose of suing tho defendant upon it in the superior 
Court BO as to get costs upon the higher scale.” In that case one demand was 
for £24-8-10 and the other for £4-10-6, and the tender was £26-10-6, a sum more 
than sufficient to cover the larger of the two demands. In this case there was 
nothing of that kind. The payments and tender were made in respect of a 
liability, which, upon a due appropriation of tlie payments, left a claim above 
the amount of Bs. 1,000; and therefore I think that, according to the principle 
on which CoCKBURN, 0,.T., goes, this case is not applicable, I may also 
mention theca^e of Crosse v. Seaman (11 C. B., 524?, in which the Court of 
Common Fleas decided that a tender and payment into Court which reduced 
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the claims to a sum less than £20 did not bring it within the County Courts 
Act so as to preclude the plaintiff’ from 'goiy|ing his costs. I may further 
observe that, in the case of Dixon, v. Clark (5 O! B., 366), wliicli was cited in the 
case of James v. Vane (29 L. .T., Q. B., »169), it is expressly ruled, and tho' 
principle is adopted by CoCKBUUN, C.J., in James Vane (29 L. J., Q. B.. 169), 
that a tender of part of an entire debt is bad, f think; therefore, in tjiis casp 
that the tender of part of the claim cannot enable the defendant to throw' on 
the plaintiff's the certainty of losing his costs if ho i)roceod“ in tho tribunal whore 
he thinks he is most likely to succeed. The plaintiff's will have their costs on 
scale 2. > 

From this decision the defendant appealed. Thb only ground of appeal 
material to tliis report was, that the learned .Tudge of the Court below ought not 
to have allowed the plaintiffs’ costs on scale No. 2, hut ought to have held that 
the plaintiff's should have sued in the Striall Cause Court. 

Mr. J. D. lie.Ll and Mr. li. Allen for the .Vppollant. 

Mr. Bonnerjee. and Mr. PaUt for tlie Respondents. 

[472] The cases of James v. Vane (29 L. J., Q. Jh, 169) and Dixon v. Walker 
(7 M. & W., 214) were cited on behalf of tlie a])pellant. 

The Counsel for tlie respondents wore not called ui)on on this i)oint. 

Tho judgment of the Court was delivered hy 

Garth, C. J. (who, after holding that on tho evidence tho appeal should bo 
dismissed, continued).—As regards the last point urged upon us, which only 
affects tho question of costs, we think that tlie tender of tho Rs. 1,043-6 was 
made in such a way, that the plaintiffs could not accevit the sum tendered 
without giving up the remainder of their claim. 

.•\.n offer of tliat kind to pay a portion of tho debt in discharge of the whole 
is not a legal tender of the part only: and this case, therefore, does not come 
within tlie principle of the authorities which have been cited to us by Mr. Bell. 

If the money had been tendered unconditionally, it might have been 
otherwise. 

A ppeal rhsmissed. 

Attorney for the Appellant: Mr. Carrntliers. 

Attorneys for the Respondents . Messrs, (Ihose and Bose. 


NOTES. 

[ TENDER OF PART OP WHAT IS DOE ' 

See our NOTICS to 3 Cal., 6 . Sec also (JIK)!)) 10 U. I-. J . HI at O.S as tti the consequences 
of a consent decree in mortgage auit for partial sum.] 
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Cm] ORIGINAL CIVIL. 

The 29th atid 30th January and 12th March, 1878, 

" Present : 

Sir Richard Garth, Kt., Chief Jcstice and Mr. Justice Markby. 

Monohur Doss.Defendant 

versus 

Romanauth Law.Plaintiff. 


Attorney and Client — B'lduciary lieiationship—Compound Interest—Hate of 
Interest—Taxation of Bills of Costs—Interest on Costs. 

The plaintiff, an attorney of the High Court, niiidc advances to the defendant, a banker 
and merchant, for whom he had been, and was tbon icting, m certain litigation, in which the 
defendant was engaged in the High Court. At the time of the first loan in 18G9, the defend- 
ant was considerably indeoted and one creditor Ji.ui isiiiod execution against his proptirty, 
and he also owed the plaintitl <i large sum for costs, for which, however, up to that time, no 
bills of costs had been delivered. Before the first loan the plaintiff delivered bills for all his 
costs then duo, of which some were inciirn'd iii completed, and others in pending, suits, and 
offered to have thoin taxed ; but the defondaut then .said there was no need for taxation, 
which would only increase his expense'.. Thu advances were made on the security of mortgages 
executed by the defendant. The first, was exuouted in August 1809, and the principal was 
repayable in February 1871. Interest was to be pajablo at 12 percent, per annum, and 
compound interest at the same rate wa.s .ilso to be charged on all interest in arrear. 
In September 1870, a further advance on tlic siimc terms was m.ide ; and a further mortgage 
executed, which included the original sum, with the iiitere.st then due, and the further 
advance. Further advances were made iii thi' same way in tJetober 1871 and March 1870. 
In all these transactions the defeiidant li.id no independent professional advice, and the 
mortgages were prepared in the plaiiitilfs otiico, but not charged for. In a suit to recover 
the sum duo on the mortgages by sale of the mortg.tged property, the plaintiff abandoned any 
accumulation of interest since the date of the third mortgage. /ieW, that the defendant, 
notwithstanding he had declined the offer of the plaintiff in IHfW to tax the bills, and not¬ 
withstanding the delay that had taken place, was entitled (havilig regard to the relation 
between the parties, and to the fact fii.ii a portion of the costs was incurred in suits then 
pending) to have the bills taxed and to re-open the account. Under the circninstanees, the 
Court woitid not infer aciiuioscciicc from the delay on the part of the defendant, nor did the 
plaintiff’s offer to tax, and the defendant's refusal of that offer, deb.ir the defendant of his 
right to have the bills taxed in Lbc usual wa>. Jhld also, th;^t there is no rule which prevents 
an attorney from taking security or otherwise arr.iiigiiig with feis client for tho payment of 
oosts which have actually become due, and that the plaintiff was entitled to sale of the pro¬ 
perty, to accumulations of uit.ireso jmor to the date of the third mortgage calculated by 
allowing annual rests, to interest at 10 per cent, as being a fair rate for tho client to have 
undertaken to pay when the moitgages were executed, and to interest on his costs. 

[474] Appeal from a decision of Kennedy, J., dated the 20th of August 1877, 

In this case it appeared that, about the year 1864, the plaintiff, a member 
of a firm of attorneys practising in Calcutta, began to act as the attorney of 
the defendant, who was engaged in considerable litigation in the High Court, 
chiefly relating to family matters. Tho defendant was a native banker and mer¬ 
chant in the bazar- In the year 1808, the plaintiff obtained for the defendant 
a loan of Ra. 12^,000, or thereabouts, on mortgage, at tfie rate of 12 per cent., 
irom two peraons of the name of Gangooly. This loan was repayable at the 
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end of a year, About the time tbdit this mortgage was falling due, the defendant 
expressed his desire to obtain a larger loan upon the same property. The 
defendant at this time was in some dif&oulties about money; he had debts to a 
considerable amount, and one creditor 'had issued execution against liis 
property. The plaintiff’s firm had also an unsettled elarin against him for 
upwards of Rs. 23,000 for costs, which they had called upon him to settle 
The plaintiff applied to the Gangoolya, but they refused to make any further 
advance, and the plaintiff then agreed to advance the money himself. The 
plaintiff had not up to that time delivered any bills of costs. Hut he made out 
and delivered at that time bills for all his costs due u]) to tha't date, in all 
forty-six bills of costs. Ho also delivered a general account showing all thivt 
was then due for costs. And the plaintiff offered to tax such of the bills as 
were taxable, but the defendant said there was no necessity for it, as the costs 
of taxation would only increase his expenses. The sum of Rs. 34,000 was then 
advanced in mortgage by the plaintiff to the defendant, out of wlucli defendant 
discharged a number of his liabilities, including the plaintiff's costs. The larger 
portion of these costs had been incurred in suits then completed, hut some 
portion were costs incurred in suits still ponding. 

Tlie mortgage to tlie plaintiff was executed on the 17th .\ugust 18(i0. The 
rate of interest was 12 per cent, per annum, payable quarterly ; and the princi¬ 
pal was repayable on the 17th February 1871. Compound interest was also 
to he charged ujjon all interest in arrear at the rate of 12 per cent. 

[4733 In SeiJtomher 1870, the defendant required a further sum of 
Rs. 2,.'546 to pay off'some claims upon him ; and Rs. 4,434 was then due to the 
plaintiff for arrears of interest, exclusive of compound interest, on the first 
mortgage. 

Thereupon the plaintiff made the defendant the further advance which he 
required, and the defendant executed afresh mortgage in favour of the plaintiff, 
dated 2Hth September 1870, for Rs. 41,000,—that is, the original Rs. 34,000, 
the interest, and the further advance,—upon the same terms as to interest as 
wore contained in the first mortgage. The debt thus secured fell due on the 
28th September 1871. 

On tlie 13th October 1871, tlie defendant executed a third mortgage for 
Rs. 48,138, of which Rs. 2,000 was a furtlier .advance, Rs. 3,138 for interest 
(exclusive of compound interest), wh'ch had accrued under the second mortgage 
and Rs. 41,000 the previous debt; the terms as to interest being the .'iame in 
the third mortgage as in the two previous mortgages. 

On tliis mortgage a suga of Rs. 239 was fi.iid liy tho dofondiint to the 
plaintiff for interest, hut at what date is not stated. In 1873, the plaintiff 
made the defendant further advances amounting to Rs. 3,600 and in March 
1876 an instrument of further charge upon the same property, and upon the 
same terms as to interest, to secure this Rs. 3,600, was executed by the 
defendant. 

The present suit was brought, asking for a sale of the mortgaged property 
to satisfy these claims. Tho mortgaged property was stated by the plaintiff to 
be of the value of Rs. 90,000, and the amount of the defendant’s debts *0 the 
plaintiff under the two mortgages to be about Rs 95,000. 

All these mortgages were prepared in the plaintiff’s office, but they were 
not charged for. It was admitted that the defendant in these transactions had 
no independent professional advice. The plaintiff was the general professional 
adviser of the defendant, until the time when the present suit was brought. 
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The defendant, in his written statement filed in this suit, ^objected to th& 
rate of interest as too high, and also stated that, since the institution of the 
suit, he had had the bills of costs [476} examined, and had discovered that a 
great number of the charges were improper : and in particular, that one bill, 
which had "been liaxed, and had been reduced in taxation by Rs. 71-6-0 
..was, n^evertheless, put into the account of costs made out by the plaintiff in 
August 1869, at the amount at whicli it originally stood before taxation. 

The plaintiff gave no evidence to explain how it was that this sum of 
Rs. 71-6-0, which had been clearly taxed off the bill, was included in the 
account. * 

* Mr. J. D. Bell and Mr. JJonm'rjee for the Plaintiff. 

Mr. Jaeksoji and Mr. Stokne for the Defendant. 

Kennedy, J.—1 do not feel much dilliculty in this case. It is not like the 
case of a sale, for there are so many elements to be considered, that a solicitor 
who purchases from his client stands no doubt in a very different position ; 
and if there is any doubt us to the jiropriety or WMsdom of tho transaction 
in those cases, tho client will be entitled to get back his pron^rty, and the 
attorney his money with interest, and will have to account for rents. This is 
something quite different. Here the attornev is only lending money, and all 
he wants is to get it back again. He has clearly a right to get it back with 
interest, and the only question here is, how much interest. 

Now we have the best possible evidence in this case as to the reasonable 
rate of interest; not speculative statements like those of Sliainole Dbone Dutt. 
We have evidence of what within a year before was actually paid by the 
defendant, a native banker, a man wliose dealings were in money, and who 
was not without friends, and was aided by the advice of Baboo Roinanauth 
Law, who is not easily to be imposed on, or without zeal, for his clients. And 
when we find that l\lonoliur Doss, advised bv Romanauth Law, within a year 
before actually took a very much smaller sum on the same security at 12 per 
cent., 1 think I must take this to he the best evidence we can have of thejiroper 
rate to be paid for the money to be lent, as there is no change of circumstances 
alleged or proved. 1 think it is conclusive to show that if Romanauth Law had 
been advising [477} his client Monohur Doss in his dealing with an adverse 
lender, he could have advised him to accept the terms ot this mortgage coined as 
they are from the prior one. 1 could understand the defendant making the case 
he does if he were prepared to alU^gn and prove that Romanauth Law had, with 
a view of making a loan at a future periorl, and with the intention of manu¬ 
facturing evidence, which woulrl then he useful to him, while professedly advising 
Monohur Doss as his solicitfir, permitted the monpy to be lent at too high a 
rate, and on too onerous stipulations; but the defendant has not even suggested 
such a case, much loss proved it, and unless J am prepared without proof, and 
without pleading, to fix a most respectable attorney of this Court, Romanauth 
Law, with such manufacture of evidence, which of course would be an 
atrocious fraud, and would probably render it necessary to take proceedings 
against him as an officer of the Court, I cannot resist the evidence given by 
the fact that the defendant, a banker, with a most able attorney concurring, 
had 'Within a year raised a loan at that rate. With respect to the provision 
for the accumulation of interest, the plaintiff does not seek to enforce it; and 
I think he is therein acting wisely and generously, but T am not by any 
means sure whether, having regard to the fact that the previous mortgage con¬ 
tained this provision, I ought not to have permitted it if’the plaintiff had 
insisted on it; but of course the plaintiff is at liberty to waive if he thinks fit. 
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We have in the prior mortgage in this respect also the best evidence that 
Romanauth Law was, in dealing with his client, performing the duty which the 
authorities lay down as the measure of the duty of an attorney who does not 
throw tiis client into other hands. It is the best possible evidenceHithat he took 
the same precautions when lender, as he would have done when his client was 
dealing with another. ' 

With respect to the account stated, I think the ^ases do go far enough for 
me to say that there having been no taxation and independent examination, the 
bills are not absolutely binding on the defendant. Jlut he has Ij^in by for six 
or seven years ; and under these circumstances 1 tliink,.that the true principle 
is to permit the bills to be taxed in the ordinary way : but C478] the items are 
to be taken as representing money paid and work done, and if in any case it 
appears the charges are unreasonable or improper, to that extent they must be 
disallowed. 

Then wa have the new mortgages. Now one of the strongest reasons 
occurring to me for saying that a provision for compound interest is one wiiich 
if not absolutely illegal, ought to be discouraged, is that by a self-acting 
machinery it silently piles up a load of del)t on the unfortunate borrower 
without calling his attention to the increasing diificulties of his position ; so 
that if he he not an active and careful man, and such men as a rule are rather 
lenders than borrowers, ho finds the whole value of his property absorbed by 
the silent increase of his debt. But because suoh a provision ought to be 
discouraged it does not follow that parties ought invariably to lose accruing 
interest on sums due. It seems the fairest transaction in the world that 
at reasonable times a mortgagee should call on his mortgagor to pay 
him his interest, or if he will not or cannot do this, to turn it into 
principal: and this specially applies when the mortgagor is getting a fresh 
advance. The dicta in Lmoless v. Mansfield (1 Dru. & War., -007), on 
whicli Mr. -Tackson so much relied, do not seem to have decided anything, 
for there was no decision on the poinc • and further, one cannot lail to see 
that Lawless v. Mansfield (1 Dru’. A War., 507) does not commend itself to 
the highest judicial autliorities. In Ulagrave. v. liouth (H De (lex. M. A 
G., G20 ; S. C., 2 Kay A -T., 509), Lav^less v. Mansfield (l Dru. A War., 057) was 
pointed out to be in the matter decided perfectly correct, but it was evident 
that the Court disapproved of some of the observations made bv Lord St. 
Leonards, and the actual decision there does not toucl’ this case. So far as the 
subsequent instrument, the plaintiff is entitled to have the interest, cakulated 
on the consolidated sums, witli rests at the times wdien the deeds were respec¬ 
tively executed. I understand Mr. Boll to express his willingness to waive 
accumulation of interest qii the amounts due for the balance of costs; that can 
be ascertained, and so much must he reduced. I think the proper decree will 
be for a sale. As to a receiver, it being stuterl that there is danger of the 
property being deficient, there must be a receiver ; but CA793 I understand the 
plaintiff is not unwilling that the rents, subject to any necessary expenditure 
for repairs, should be paid over to the defendant. The proper order will be to 
reserve leave to the defendant to apply for payment to him ot any sums received. 
If I were now to give any direction as to the payment, the receiver 
might be placed in some difficulty by having to determine what repairs are 
necessary. Costs on scale 2 to be added to the amount found due on taking the 
accounts. 

From this decision the defendant appealed, on the grounds that the 
plaintiff was only entitle’d to the amount of his bill of costs, when duly taxed, 
plus the amount actually advanced by him ; that the amount of his biU of costs 
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gboQld, in DO oaso, carry compound inierest; that the plaintiff was not entitled, 
by the plan of striking balances and taking securities on such balances, to 
charge, what really was, interest on interest; and that the rate of interest, 12 
per cent., .ohaged,«, was an impropd^r one on the evidence before him, having 
regard to the position in which the plaintiff stood towards the defendant. 

f 

Mr. Jackson for the Appellant. 

Mr. J. D. Bell and Mr. Bonv-erjee for the Respondent. 

The following oases and authorities were referred to :—Lawless v, Mansfield 
(1 Dru. & War., 567), Blngrave v. Bouih (2 Kay & J., 509 ; S. C. on appeal, 8 
De Gek. M. & G., 620), Waters v. Taylor {I My\. & Cr., 626), In ie Foster, 
Ex parte Walker (2De Gex., F. &J., 106), Howell y. Edmunds {4: Bubs., 67), 
Ofossley v. Parker (1 Jac. & W., 460), Wahnsley v. Booth (2 Atk., 25), Draper's 
Company v. Davis (2 Atk., 296), Gthsonv. Jeyes (G Ves., 266), Bhodes v. Bate 
(L. R., 1 Ch. Ap., 252), Lyddon v. Moss (4 DeGex. & .T., 104, at p. 130 ; S. C., 5 
,Tur., N. S., 637), The Land Mortgage Bank of Indm v. Bahoo Soorjo Prokash 
Singh (25 W. R., 323) and Moss v. Batnbridge (18 Beavan, 478). 

, Cur, adv. vult. 

[480] The judgment of the Court (Garth, C.J., and Makkby, J .) was 
delivered by 

Garth, G.J. (who, after stating the facts as above, continued) ;— The 
defendant does not deny the plaintiff's general right to an account of what is 
due under the mortgages, and to have the property sold ; but he maintains (1) 
that he ought not to pay compound interest, (2) that the bills of costs delivered 
in 1869 ought to be taxed, and (3) tliat tlie rate of interest was too high, and 
ought to he reduced. 

Before proceeding to deal with tliese particular questions, we may say 
generally, that there is no reason whatever to suppose that the plaintiff intended 
to act dishonestly towards his client. The plaintiff had no doubt satisfied 
himself in his own mind, that if his client went elsewhere to borrow the money, 
he would not, on the whole, be so well off. VVe are quire willing to presume 
this in favour of an attorney of long standing and high character, such as 
the plaintiff is here. But, for the purposes of this’suit, the question is, 
whether, having regard to the fiduciary relation between the parties, and the 
rule which the Court always observes in transactions between attorney and 
client, Itbe plaintiff’s contention here is well founded. 

First, then, as to the interest. The plaintiff abandoned in the lower Court 
the claim to any accumulation of interest since t(ie dgte of the third mortgage. 
but he maintains that he is entitled to the prior accumulation of interest 
included in the mortgages of 1870 and 1871. The defend ant desires to get rid of 
all accumulations of interest, and to have the whole account taken from the 
date of the first mortgage at simple interest. The learned Judge in the Court 
below has given the plaintiff the accumulations of interest prior to the third 
mortgage; and, subject to the question of the rate of interest which we shall 
consider hereafter, we think rightly so. If the debt be really due, and the rate 
of in&reet be a fair one (which are wholly separate questions), it would be quite 
unreasonable that the debtor should pay no interest for many years, and that 
the creditor should be kept all that time out of bis interest without any 
oompeDsatiou. 

c«<] We do not for a moment doubt the power of the Court to consider this 
part of the agreementf and to see whether, as between attorney and client, the 

1002 



BOHA^UTH LAW [1878] I.L.R. $ Cal. 482 

client ought to be bound by it. But theplaintiff is entitled to a reasonable com¬ 
pensation for the default of the defendant in not paying interest regularly, and, 
upon the whole, we do not consider, now that he has abandoned the compound 
interest, that in insisting upon annual resets up to the date o^the third mortgage, 
he is claiming more than a reasonable compensation, if the rate of interest be 
fair. Jt was contended that under no circumstances could an attorney b5 
allowed interest on costs. But the authorities which were relied upon ia>sup- 
port of that contention do not apply to a case like the present. There is no 
rule which prevents an attorney from taking security or otherwise arranging 
with his client for the payments of costa which have actually become 
due, or from agreeing for any fair amount of interest in making such 
arrangement, Lyddon v. Moss (4 De Gex. & J., 104, at p. 130; s. C., 6 Jur., 
N. S,, 637), cited by Mr. Jackson, is certainly no authority in his favour; there 
the stipulation to which Lord Justice TrjHNEH’S remarks are applicable, was a 
stipulation for interest on future costs, which stands on a wholly different 
footing. 

We now proceed to consider the question as to the rate of interest. It was 
admitted in the course of the argument—at any rate it appears to us to be 
beyond dispute—that the attorney, who has lent money to hi.s client upon 
mortgage, can only recover what would have been a fair rate of interest for his 
client to have undertaken to pay. We have, therefore, to consider whether 
12 per cent, was a fair rate in 1869, 1870, and 1871, when the three mortgages 
were executed. The case is, no doubt, very bare of evidence upon that point. 
The plaintiff called no witnesses upon it; he was cross-examined as to it by the 
defendant’s counsol, but no information wdiich can assist us in coming to a con¬ 
clusion was elicited from him. One of the plaintiff’s witnesses, however. Baboo 
Shamole Diiono Dutt, an attorney of this Court, and who states that he had 
considerable experience in lending money upon mortgage, gave evidence, the 
[4823 result of which appears to be, that the security being admittedly ample, 
and the property favourably situated, the defendant could have got the money 
at 10 per cent, at the outside. Now this evidence, it must be borne in mind, 
comes from the plaintiff’s own witness. It is affirmative evidence, given by a 
person of unimpeachable credit upon a matter within his experience. It was 
tested by the plaintiff’s counsel on re-exarniniition, and was not modified in any 
material particular. It is, therefore, such evidence as in the absence of good 
evidence to the contrary, we are hound to accept as credible. It was suggested 
that as the defendant was himself a banker, he probably knew th^ rate of 
interest as well as the plaintiff, hut this is not the case. The defendant is an 
up-country banker and mercluint, accustomed, no doubt, to advance money on 
goods, but not likely to 'be acquainted with the customary rate of interest 
upon mortgages of immoveable property in Calcutta, with which, in the 
ordinary course of business, he would have but little to do. 

Ttie learned Judge in the Court below thought that this evidence of Baboo 
Shamole Dhone Dutt as to the rate of interest was completely answered by the 
transaction between the defendant and the Cangoolys, which he considered to 
be conclusive to show that 12 per cent, was a fair rate. Possibly, nndsr one 
or other of the very general provisions of the evidence Act, evidence of this 
transaction would have been admissible evidence for this purpose, at any rate 
it was not objected to, and we must take it for what it is worth. But we are 
bound to say, that we are very far from thinking it conclusive to show that the 
rate charged in another and subsequent transaction was the current rate. An 
isolated transaction can never, as it seems to us, be concluaiye ba to current 
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rates : it certainly does not, in our opinion, displace the evidence of a man of 
experience and unimpeachable credit, such as the plaintiff’s own witness, 
Sharaole Dhone Dutt. 

The remaining question, and the most difficult one, is as to the re-opening 
ttie bills of costs. The learned Judge in the Court below was of opinion, that, 
notwithstanding the settlement of accounts in 1869, the bills ought to be 
examined by the taxing officer; but, considering the long time that had elapsed 
since r*83] they had been delivered, he thought that the plaintiff ought not to 
be put to any'proof that the work was done. He thought that the taxing 
officer should only disallow those charges which appear to him unreasonable 
and improper. 

The first question here is, whether the defendant had any right to have 
these bills taxed at all after the mortgage of 1869, and what passed upon the 
negotiations for the mortgage executed in that year. The plaintiff’s counsel 
contends, that when the plaintiff had offered to have tlio bills taxed, and the 
defendant refused that offer, the dofendant was debarred from any further 
right to have the bills taxed. Further he contends, that the defendant has lain 
by so long since the bills were delivered, that any right he may have had to re¬ 
open the account made up in 1869 has heon lost by delay and acquiescence. 

We think that, having regard to tlio relation between the parties, there is 
no sufficient ground for the plaintifi‘’s contention in this respect. When the 
account of 1869 was made up, the plaintiff was the defendant’s attorney, and 
a portion of the bills of costs which be was then called upon to pay, though 
only the smaller portion, related to suits then pending. Subsequent to that 
account being then made up, the plaintiff, besides being the defendant’s attorney, 
became his arbitrator in a very heavy reference, made in a suit wherein the 
defendant was a party. During all tlie time, therefore, that has elapsed since 
the bills were delivered, the defendant has stood in such a relation to the plain¬ 
tiff, that he can scarcely have been called a free ag(jnt Of cour.se also during 
all that time the plaintiff' enjoyed the full confidence of tlie defendant; and the 
defendant was under the impression, that the only effect of having the bills of 
costs taxed would ho to increase his own indebtedness. Practically, he could 
not, since 1869, have taken any step at all in the inattor without quarrelling 
with his own attorney, and we do not think that, under such circumstances, 
we ought to infer acquiescence from the delay. 

(I 

Nor are we satisfied that by the bare offer to have the bills taxed, and 
the rejection by the defendant of that offer, the defendant has lost that right, 
which he originally had, to have [484] the hills “taxed. We cannot now say 
what the result of a taxation would have been. Possibly it might have been 
advantageous to the defendant, possibly not. But we think it would be 
dangerous if we were to sanction the notion that an attorney, by making such 
an offer as this to his client at a time when the client was in difficulties, and he 
was just about to lend the client money, put himself in any better position. 
We think that, as between attorney and client, such an offer ought to carry 
very little weight. We do not at all intend to say, that the offer was not in this 
case made bond fide ; but, under all the circumstances, we do not think the 
refusal of it ought to deprive the defendant of his right to tax. 

It was suggested that if we sent these bills to be taxed in the ordinary 
way, the defendant might be pilt in a much better position than he would have 
been if he had bad them taxed in 1869, some of the bills being for work doge^ 
in 1864 and 1865 in suits long ago concluded ; so that it might be extremdly 
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difficult for the plaintiff now to prove every item in these bills. We do not 
apprehend any real difficulty upon this point, having regard to the practice 
which we understand to prevail in the Taxing Master’s office. 

The lapse of time is a circumstance which, like any ether circumstance, 
the Begistrar would take into consideration, and if his decision should not be 
satisfactory in any particular case, the parties will be at liberty to objdfct to it, 
and the matter will then be referred to the opinion of the Court. » 

The decree of Mr. Justice KENNEDY will, therefore, be varied by directing 
that, in taking the account upon the mortgages, interest be calculated at 10 per 
cent, in lieu of the rate mentioned in the mortgages ; the account up to 13^h 
October 1871 being made up with annual rests, and that the plaintiff’s bills of 
costs be taxed in the usual way. In all other respects the decree will be 
affirmed. 

As regards costs, wo think the defendant is entitled to have the costs of 
this appeal on scile 2. If the defendant had been challenging these transactions 
as plaintiff’, ho would have got his costs, as having substantially succeeded ; and 
we do not see how his position is practically altered because ho happens to be 
[486] a defendant. Ho has also succeeded in the appeal. The costs subse¬ 
quent to the decree, other than the costs of taxation, will be added to the 
amount found to be due in the usual way. The costs of taxation will follow 
the result of the taxation according to the rule. 

Six months’ time will be allowed from the date of the decree fot taxing 
the accounts. 

Decree, varied. 

Attorneys for the Ai)pellant; Messrs. Mitter and Bhunjo. 

The Respondent in person. 


NOTES. 

[ ATTORNEY AND CLIENT—RE-OPENINO OF SETTLED ACCOUNTS— 

In SluDiKiWumt DuU v. Lakshtmfini, (19C8) 36 Cal., 498, a somewhat $imilar ease, this 
case was distinguished (see 50'2--507) on tho ground among others of the client having had 
independent legal advice and the attorney bavi ug more than made an offer to got llie bills 
taxed:—The case of ;3 Gel. 473 “ indeed proceeded on the spocnvl circumstances of the case 
rather than laid down anv general principle of law.” ] 

IS Cal. 188 ] 

The Hih and 9th January and llth February, 1S78. 

Present: 

Sir Richard Garth, TCt., Chief Justice, and Mr. Justice Markby. 


Wood 

versus 

Wood. 

[=rl C. L. R. 882.] • 

Divorce Act (Act IV oj 1869)—Suit for Dissolution of Marriage — 

A duUery — Desertion. 

In a suit by a wife for a dissolution of her marriage on the ground of her husband’s 
adultery and desertion, the Idultery was proved, and it was found that the wife, notwith¬ 
standing the gross misconduct of her husband, continued to live with him lor some years. 
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during urhich time she supported her husband and herself by her own earnings, he contributing 
nothing to her support; that eventually, under the pressure of pecuniary diMculties brought 
about by her husband’s extravagance and dissolute habits, they came to an arrangement, by 
which she went to livo^ith her friends andrhe resided at his mother’s house, until they could 
again find means to provide a common house ; that for two years previqasly to the separation, 
fbough they bad lived together, no conjugal intercourse owing to thehusband’smiscondnetbad 
taken,^plaoe between them ; that ho left his mother’s house without telling his wife where he 
was going, and subsequently went to Madras, where he had since resided. Held in the Court 
below following the case of Fitegerald v. Fiteqerald (L. B., 1 P. & D., 694), that the 
separation havihg originally boon by mutual consent, desertion could not take place until 
cdhabitation had been resumed : desertion not being proved, the wife was only entitled to a 
docroefor,judicial separation. Held in appeal that the separation not being brought about by 
the act of the wife, but bv tbc husband’s misconduct, distinguished the case from that of 
Fitegerald v. Fitegerald (L. B., I P. & D., 694.), and that, under the circuinsiances, the 
desertion was [486] proved, and the petitioner was entitled tu a docreo for a dissolution of 
marriage. 

Appeal from a decree of Kennedy, .T., dated the 15th August 1877. 

This was a suit brought bv a wife for a dissolution of marriage on the 
ground of her husband's adultery and desertion. The suit was heard as an 
undefended case, and at the hearing, the adultery, which was alleged to have 
been committed in 1864 and 1869 in Calcutta, and in 1875 at Madras, was 
fully proved; but the learned Judge did not consider the desertion to be estab¬ 
lished, and gave a decree only for a judicial separation. 

'the parties w’ere married in 1856, and lived together until 1871 ; but since 
1869, the respondent had not contributed to his wife’s support, and she liad 
maintained herself and him by keeping pupils ; she and her husband residing 
in Joratallao Street until 1870, when a distress having been put in for rent, 
they left and wont to live in Circular Road ; but pecuniary pressure forced 
them to give up that house, and by arrangement between them, she went to 
live with her family in Calcutta, and he to his mother’s in Calcutta. The 
petitioner stated that, for two years previously to February J871, the resjjond- 
ent had ceased to have conjugal intercourse with her. The alleged desertion 
was stated to have taken place in March 1872, w’hen hg left Calcutta without 
seeing or having any communication with his wife, or making any provision for 
her support. 'The suit was lirought in 1877. The evidence of the petitioner 
as to tl^B desertion when the case first came on for hearing was as follows : 

I was married in September 1856. After ray marriage we lived at 22, 
Park Street. I continued ro live with my husband.up to 1869. I lived under the 
same roof with him up to 9th February 1871. 1 continued to live with him 

under the same roof, but not as his wife. That was at 17, Joratallao Street. 
He bad been gradually withdrawinghimselfformany years from my society, and 
my own self-respect forbade I should do more than live under the same roof. We 
lived for two years under the same roof, but not as husband and wife. I 
made repeated endeavours, both by letter and in person, to induce him to 
[ 48 »] return to me. I went from Joratallao Street to the house in Circular 
Boad^in consequence of a diptress in the house. I lived in Circular Road for 
ten months. He lived in that house all the time. From Circular Road I 
returned to my family. I did so with his consent, simply because we were 
getting more and more involved, and he made so many demands on me for money 
which 1 could not meet. I understood he was going to his mother according to 
a previous arrangement, but just before leaving, he tdld me he would not go. 
there, and refused to tell me where he was going. He did not ask me to go 
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with him. He left CalcHtta 1^72. In the interval he did not en¬ 

deavour to contribute to my support. I have seen him since in passing, but not to 
speak ; once at the King of Oudh’s menagerie, but not to speak to. It was about 
a year after in one of his .visits to Oalcuttk. He did not cojiie and speak to me. 
He has not sino^ contributed to my support in tlie slightest degree. I have 
never offered to go and live with him where he now is, because I expected th% 
oflFer from him. I could not thrust myself on him after the way in wh^h ho 
behaved. 1 have never requested or written to him to return and cohabit with 
me. After he had neglected me so long, I could not do so.” 

• 

On this evidence it was contended by Mr. Jdckton and Mr. Trevelyg/n 
for the petitioner, that desertion had been made out, and the cases were cited 
which are referred to in the following judgment i— ' 

Kennedy, J.—I am very much afraid I cannot give this lady the relief she 
seeks. On lier own showing there never was a time at whicli desertion could 
be said to have commenced. It is not necessary for me to express my opinion 
of the respondent's conduct, the unfortunate lady seems to have had much to 
complain of, but differences arose and conjugal intercourse, we are told, ceased 
two years before that, which amounted to a separation. No doubt they seem 
to have lived very unhappily together. Eventually circumstances occurred, which 
compelled the husband to live apart with her consent. In fact, unless on an 
undertaking of better behaviour, or the husband seeking to [488] induce her to 
return to cohabitation, she did not seem anxious to return to cohabitation. She 
did not write, she says, because it was his part to have first written, and she 
did not seek to return. The cases cited were vei y strong, but of very, great 
peculiarity. I think we have got the true principle laid down in Fitzgerald 
V. Fitzgerald (L. E., 1 P. & D., 694) and Wurdv. Ward{\ Sw'ab. ft Tri.st., 186). 
In Fitzgerald v. Fitzgerald (L. R., 1 P. ftD., 694), in which the conduct of the 
husband seems to have been as bad as bad could b<3, the principle is laid down in 
the placituvi that “ no one can desert who does not actually and willingly bring 
to an end an existing state of cohabitation. If the state of cohabitation has 
already ceased to exist, whether by the adverse act of husband or wife, or even 
by the mutual consent of both, desertion hecomo.s impossihlu to either, at least 
until their common life and home have been resumed. The refusal by either 
of the request of the other to resume conjugal relations does not constitute the 
offence of desertion.” 

Therefore, tiie suggestion I threw out in the argnrront of converting the 
original separation into desertion by a requisition to resume conjugal relations 
would seem not to be well founded law. In the caseof v. Fitzgerald 

(L. B., 1 P. ft 1)., 694) the facts were as bad as an^thlug could l)e. That 
placitum seems fully bofne out by the judgment of the Court. The Judge 
Ordinary says; “Putting the facts in the most favourable light for Mrs. 
Fit/,gerald, it would, I presume, be argued thus after the hrst suit was at an 
end. Major Fitjtgerald might at any time have demanded cohaintation of his 
wife. She was not unwilling to return to him, and if she had been, the law 
would have compelled her; but he made no such demand, therefore he wilfully 
kept apart from her, therefore he deserted her. If, indeed, keeping apart from 
a wife who has voluntarily quitted her husband against his will, and withdrawn 
from cohabitation, is the same thing as deserting her, the argument must 
prevail. But 1 cannot think that it is. It is one thing to make a breach, it is 
another to refrain from attempts to heal it. Desertion means abandonment, 
and implies an active vpthdrawal from a [4891 cohabitation that exists. The 
word carries with it an idea of forsaking or leaving; is hardly satisfied by the 
negative position of standing apart.” 
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There was a rehearing applied for. The Court retained the same opinion 
as before. We thus have it established that no one can desert who does not 
actively and wilfully bring to an end an existing state of cohabitation, which 
certainly does not„seem to have occurred. Possibly it might be held, under 
the circumstances of this case, that a call to renew cohabitation might convert 
the separation into desertion, but 1 think it would be dangerous for the peti- 
tioneyf to try it, as, if acceded to, it would certainly condone the prior offences, 
and disentitle this unfortunate lady even to judicial separation. In Ward v. 
Ward (1 Swab, and Trist, 185), CocKBURN, C.J., and the Judge Ordinary 
were sitting together. CoCKBURN, C.J., says, the evidence raises a doubt as to 
the desertion. If disagreements and quarrels took place, and both parties were 
bound over to keep the peace, can you treat a subsequent separation as deser¬ 
tion? Suppose an arrangement had been made by the advice of the Police 
Magistrate to separate by mutual consent. Though the husband may have left 
her, yet if there were a corresponding animus on the part of the wife, if she 
were a party to his leaving and consented to it, that would not constitute 
desertion. The act of desertion must be done against the will of the wife. 

Again, there is the case of Totonsend v. lownsend (L. R., 3 P. & M., 129), 
where the original separation being involuntary in consequence of fear of arrest, 
it was held not to be a desertion. Elere it was involuntary from want of moans, 
and in consequence of that pressure assented to by the petitioner. I think, 
therefore, that having regard to those decisions I should not be justified in 
pronouncing for a dissolution. But the petitioner is clearly entitled to a judicial 
separation. I shall not, however, give a final decision that the petitioner may 
determine whether she will take the opinion of another Court, or whether she 
will try the effect of such a notice as 1 suggested. 

The case came on again on the 6th of August for further [490] hearing 
to establish the desertion, and evidence was given by tlie petitioner, which, as 
far as material, was as follows ; 

I had laid by several things to use again for liouso-keeping. Wo certainly 
had not given up all idea of living together again. Tliere were some articles 
of plated-ware and door screens, things of that sort ejcpensive to buy again. 
My husband wrote for them to raise money. I gave over the plated things to 
my husband on his letter. I was not aw'are of his going at the time he went 
to Madijas. I would certainly have joined him at Madras'if he had asked me. 
The separation from my husband in house was entirely caused by pecuniary 
pressure on us both, la consequence of that pecuniary pressure it was a joint 
arrangement that I should live with my family, and he with his mother. I 
consented to the arrangement till my husband could get a berth, and again 
offer me a home. If he had asked me to go to him at Madras, I certainly 
would have done so without any pledge of better behaviour from him. 

Kennedy, J.— Possibly, if Mr. Jackson's very able argument had been 
addressed to me before I had occasion to consider the case and had formed a 
deliberate opinion, I might have given judgment in favour of his client, but when 
I gave my former judgment I had thoroughly convinced myself, at least by 
examination of all the decisions bearing on the subject, that there was not in 
this case what amounted to desertion ; and 1 still retain this opinion. I had 
not intended to permit further argument, but the petitioner having applied for 
leave to put further evidence on the record, I postponed the case for that pur¬ 
pose, and I then did not wish to prevent Mr. Jackson calling my attention -to 
his view of the authorities. 
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Naturally the Court beforfi whom this question had come were anxious 
rashly to avoid laying down a general principle, and as much as possible relied 
on the special circumstances in each case as constituting desertion or prevent¬ 
ing the separation from taking that char^ter ; but in Fitggerald v. Fitzgerald 
(L. R., 1 P. & D., 694) the Judge Ordinary does lay down, in unmistakoable 
terms, a principle, which I think I am bound to accept even if it* did n6t 
t491] commend itself to my mind as correct. He says, “ no one can ^desert 
who does not actively and wilfully bring to an end an existing state of cohabi¬ 
tation." He explains, as I understand him, that mere absence does not 
necessarily cause a breach of cohabitation; that there may he ca^s in which, as 
in Williams v. Williams (,3 Swab. & Triat., 647), thore was personal severahbe, 
but what may be called constructive cohabitation ; but T do not see that the 
present case is brought within tliem. Turvnsend v. Toicnsend (L, R., ^ P. 
& M., 129) shows the withdi'awal from the wife's society under pressure of 
circumstances is not abandonment against her will, and oven if, in spite of the 
language in Fitzgerald y. Fitzgerald (L. R., 1 P, & I)., G94), any subsequent 
events may change the original separation into desertion, J do not hud anything 
to bring this within them, as they are explained in Fitzgerald v. bitzgerald 
(L. R., 1 P. it D., 694), and to make me believe that the cohabitation was 
merely suspended. 

On the contrary, in this case, this unfortunate lady had suffered long and 
much from her husband's misconduct. Conjugal cohabitation, in its full sense, 
had ceased for two years before tliero had been a severance of residence by 
mutual consent caused by the pressure of circumstances, and 1 cannot help 
believing that she must unconsciously overrate her wish to return to cohabitation, 
when one sees the earlier statements in her first examination, and her description 
of her attempts to reclaim him, which forcibly brought to rny mind the case of 
Adriana in the Comedy of Errors. 1 cannot get over the express language of Lord 
Penzance in Fitzgeraldv. Fitzgerald (L. R., 1 P. & D., 694): “ If the state of 
cohabitation has already ceased to exist, whether by the adverse act of liusband 
or wife, or even by the mutual consent of both, desertion, in my judgment, 
becomes impossible to either, at least until their common life and home liavo 
been resumed." 

If, however, thisi, opinion of mine be erroneous, my error may be corrected 
by the Court of Appeal, and I have tliorefore afforded this lady the fullest oppor¬ 
tunity of bringing upon the record every fact deemed material by her advisers. 

The petitioner appealed from the decree which gave her merely m decree 
for a judicial separation, on the ground that tlie [492] evidence was sufficient 
to establish desertion withopt reasonable excuse for two years and upwards, 
and tliat therefore the decree should have been one for dissolution of the 
marriage. 

Mr. Jackson and Mr. Trevelyan for the Appellant. 

The following cases were cited ;— Fitzgerald v. Fitzgerald (L. R., 1 P. & 
D., 694), Haviland v. Haviland (32 L. J., P. & M., 65), Gatehouse v. Gate¬ 
house (L. R„ 1 P. & D., 331), Meara v. Meara (35 L. J,, P. & M., 33), Cudlip 
V. Cudlip (27 L. J., P. & M., 64), Lowe v. Loioe (unreported). Graves v. Graves 
(33 L. J., P. M. & Adm„ 66), Williams v. Williams (3 Swab. & Tristr, 647), 
and Gibson v. Gibson (29 L. J., P. & M., 25). 

The judgment of the Court (Garth, C. J., and Markby, J.) was 
delivered by ^ 

Garth, C. J.— In this case the parties were maorried in September 1856, 
the petitioner being then about 15 years of age. They lived together, in Calcutta, 
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for some years after tlje marriage, but bad no children. In October 1864, the 
petitioner discovered that the respondent had committed adultery with her 
ayaii. Slie did not on tliis account withdraw from cohabitation with the 
I'espondent, but fr<?m that time tlie respondent treated her with neglect. 
About this time she began to support herself by teaching in a school, and 
in 1869,'' in consequence of bis constant absence until a late hour at night, 
she ceased to have sexual intercourse with him. They continued, however, to 
live togotlior, and there is no reason to su))po3e that the imshand was desirous 
of renewing the intercourscj. On the contrary, she states, and this is not denied, 
that at this time her husband wholly neglected her. During this time also the 
respondent contributed nothing t<j the suppoi t of the petitioner, and frequently 
made demands for money upon lier for liis own purposes They became involved, 
and4n 1871, were obliged to give up the bouse in Circular Road, in which they 
then resided. [493] Tlie petifioiier then proposed tliat they should take a smallei 
house, which they could have done , hut ilie resi»ondont refused to sign any lease, 
and it was then, midor tlm pressure t)f pecuniary ditllculties, that they arranged 
that he sItouM go to his mother's house until they could find rnean^ to provide 
a home. Whilst he at his mother’s lieiisc, she visited him twice, but ho 
treated hei with the greiitest indifference. When the house in Circular Road 
was given up, the wife had retained sundry articles of furniture with a view 
to the possibility of their living together again, hut the husband had them 
sold, and tlie proceeds weie spei.i by liim Ho afterwards left his mother’s 
house, and refused to tell liis wi'e where ho was going. In 1872, without any 
communication with his wife, he left Calcutta for Madras, where he has since 
resided, and has been guilty of frequent acts of iuiultery. lie has occasionally 
visited Calcutta, and she once saw him, hut only in public. On this occasion 
she did not speak to him, nor lie to her From 1869 down to the present 
time, the j^titioner has resi(le<l in Calcutta, and the respondent has contributed 
nothing to her support. ^ 

There being no doubt as to tlio adultery, the only question is as to the 
desertion. The learned Judge of the Court below thought that he was 
compelled, upon the authority of the case of FitzfitiraUl v. Fitzgerald (L. R., 

1 P, k D., 694), to hold that in this case there had been no desertion, because 
the separation in 1871 was assented to hv the wife. , 

Now, we do not for a moment dispute the proposition that either where the 
separation is the act of the wife, or wlioic the wife of her own free W'ill assents 
to a complete sepanition, there can he no desertion ; nor, until husband and 
wife have again cohabited, can suhsecpient conduct transform what was a 
voluntary separation into desertion by the husband. Rut we think this is not 
a case of that kind. In the case of Fitzgerald v. Fitzgerald (L. R., 1 P. & D., 
694), upon which the learned Judge relied, the separation took place by the 
act of the wife alone, not in obedience to an\' external neces« ity, but for the express 
purpose of avoiding continued intercourse: and intercourse was not merely 
suspended by her, hut put an end to. It is upon these grounds that 
CiW] TiOrd Pknzaxce considered tlie desertion in that case to be the act of 
the wife. But here the case is wholly different. The wife, notwithstanding 
the gross misconduct of her husband, continued to live with him for seven 
years, during the latter years struggling, bv her own earnings, to keep up a 
house for herself and him, whilst he did nothing. Even when at last she was 
compelled by their debts, and his refusal to enable her to take a smaller house, 
to separate from him, she did all she couldlio prevenj an entire separation, 
and to make it practicable for them to live together again. But she was thwarted: 
in these attempts by her husband ; he sold the little furniture she had saved; 
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he repelled her visits ; and at last he refused to let her know wljere he was 
to be found. No doubt, after he left Calcutta foi Madras, she made no further 
attempt to go to him or to induce him to return. But we think she had done, 
not only all that any woman could bo Reasonably expected to do, but from a 
legal point of view, enough to show that the separation* was neither brought 
about by her, nor in accordance with her wishes. It may indeed be true tb^t 
the respondent would liave been perfectly willing to go on living with* the peti¬ 
tioner, if she could have earned enougli money for them both, whilst he 
remained in idleness; and as long as she could do this, slie was also willing, in 
spite of his misconduct, to live with him, even upon those tonus.. But we think 
it is clear from his conduct, immediately after they gave up house in 1871, |nd 
subsequently, that when he found his wife could not support him, ho was desirous 
to be rid of her altogether. After they had been compelled by dilhculties of his 
own (ii-oating to live apart, he was bound to keep up with her such intoroburso 
as the nature of the case aduiitted : Imt this, in our opinion, he distinctly 
refused to do. 

When the case was being argued, we were disposed to think, that the 
petitioner having for two years withdrawn from conjugal intercourse with the 
respondent, she could not afterwards complain that lier liusband liad deserted 
her; hut it is clear that this withdrawal wsis brought about entirely by the 
husband’s misconduct, and that it was a matter to which he on liis part was 
wholly indiii'eront. 

[498] Wo cannot find any autliority that a withdrawal under such 
circumstances disentitles a wife to ch!ir!*e her husband witli desertion. 

We think, therefore, that wo ought to grant a decree nisi for a dissolution 
ol the marriage, instead of a judicial sofiaration. and that the petitioner should 
have her costa in both Courts on scale 2. 

Appeal allowed. 

.\ttorn^ for the Appellant: Mr. fi'tnif. 


NOTES. 

[DIVORCE—DESERTION—THE RULE IN FITZGERALD v. FITZGERALD - 

A piimllcl case is that of Hwtablc v. Hiwfable (1899) 88 L. J. P., 83, vvhorf al. (In 
incoptidii there was an ifgrcenicut to live apart uutil sufficient was saved to find a home. 
Dc-icrtinii is a question of fact:— Duckworth (1889) 8 1. L. R , 608. 

The nilo in 7'’if3[/er«W v. FiUtjerald has been e-vplained in A’u.v v. AVjp (1904) P. 382 , 
Bradshair v. Bradshaw (1897) P. 24 ; B. V. Lcirsche tl891)2Q. B.,418C. A.. • 

This case was followed in (IfiTH) 1 Cal., 260] 
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[8 Cal. 498} 

APPEIiLATE CEIMTNAL. 


^ The 22nd March, 1878. 

Present : 

Mb, Justice L. S. Jackson and Mb. Justice Ounninoham. 


The Empress 

' versus 

"Kudrutoollali and others.' 

[ C. L. R. 2 ] 

Practice—Committal for trial after charge has been drawn up - Crinunal 
Procedure Code. {Aei X, 1872), ss. 4,220^ 22J. 

Section ‘221, 1 of the Criminal Procwluro Cudu aulhorizct. a MagiHtrate, aftem charge h.in 
been drawn up. to stop further proceodmgB, and commit for trial. 

Although the explanation to s. •220 provide.^ Ihai. if a charge is drawn up, the prisoner must 
be either convicted or acquitted, it does nut require that the conviction or acquittal bhould be 
by the Magistrate who drew the charge. 

The prisoners wore charged with rioting under s. 147 of the Penal Code. 

The facts of the case, and the reasons for the reference, sutliciontly apfiear 
from the order of the Sessions Judge referring it to the High Court, and winch 
ran as follows :— 

" At the sitting of tlie Court for the trial oi this case an illegaiity was 
“ apparent on the very face of the commitment. It appears that theJoint Magis- 
“ trate has gone through the case and all but decided it, having drawn up a 
“ charge, examined the witnesses for tlie defence, and recorded two iudgments, 
“ or a judgment with a postscript, the former dated 29th December 1877, and 
“ the latter dated 18th January 1878. On this last date the Joint Magistrate 
“ records an order that the charge [4&6] which he had himself drawn up was 
“cancelled, and that the prisoners were committed to the Sessions. This I 
“ hold that the Joint Magistrate had no power to do. • Having drawn up a 
“charge, the Joint Magistrate was bound to convict or acquit. He had no 
“ third course open to him, vide explanation, s. 220, Criminal Procedure Code. 
“ It cannot be contended that s. 221 helps the Joint Magistrate, because it is 
“ clear that the two sections must be read together. It cannot be said that 
“ B. 221 juatihed a procedure which s. 220 distinctly precludes ; and there is all 
“ the more reason for this when it is borne in mind*that the explanation to 
“s. 220 is altogether new in the Criminal Procedure Code. Clearly then the 
“ Legislature knew what they were about, and they could hardly, with their 

• Criminal Reference, No. 17 of 1878, from the. order of II. C. 8utherland, Esq., Sessions 
Jndge of Zilla Backergungo, dated the 13th March 1878. 

t (Beo. 221:—In any trial before a Magistrate, in which it may apptar at any stage of the 
proceedings that from any cause, the case is one which the 
How the Magistrate is Magistrate is not competent to try, or one whioh, in the opinion 
to proi^ed when, after of such Magistrate, ought to be tried by the Court of Session or 
oonunencemeot of trial, High Court, the Magistrate shall stop farther proceedings under 
he finds the case beyond this chapter, and shall, when he either cannot or ought not to 
his jurisdiotioo.- make the‘accused person over to an oflioer empowered under 

section thiry.six, commit the prisoner under the provisiems here¬ 
inbefore contained. If such Magistrate is not empowered to comnfit ho shall proceed un^i 
Bcotion forty.five.} 
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" eyes open, have introduced t^e explanation to s. 220 providing that if a 
“ charge is drawn up the prisoner must be either acquitted or convicted, and go 
" on in s. 221 to provide a third coarse for Magistrates to follow. I hold then 
“ that, by -the words ‘at any stage of the triel,’ in s.221, the Legislature fully and 
" deliberately intended that the explanation in the previous section should 
“ be followed and read consistently, and read to mean at any stage,before ’ 
“ the Magistrate had drawn up a charge. 

There is a further difficulty in the case. The Joint Magistrate has only 
“ committed on the same charge on which he had previously charged the 
“ prisoners as triable before, him. The necessity for the commitment is not, 

“ therefore, apparent. ’ ’ 

'* T have searched in vain for any reported case to throw light on the 
“ present difficulty. I certainly never before heard of a Magistrate cancelling a 
“ charge once made. 

“ The case must be referred to the High Court under s. 197, explanation, 

“ Criminal I’roceduro Code, in order that the Joint Magistrate’s commitment 
“ may be quashed.” 

No one appeared upon the hearing of the reference, and the judgment of 
the Court was delivered by 

Jackson, J, —“Trial,” according to the definition in s. 4 of the Criminal 
Procedure Code, means “the proceedings taken in Court after a charge has becm 
drawn up.” It is clear, therefore, thats. 221 of theCriminalProcedureCodc, which 
[497] follows s. 220, authorizes a Magistrate, although a charge may have been 
drawn up, to stop further proceedings and commit for trial: for this purpose 
s. 221 may bo regarded as a proviso to s. 220. It may be added that, though the 
explanation to s. 220 provides that if a charge is drawn up, tlie prisoner must 
be either convicted or acquitted, it does not require that the conviction or 
acquittal should be by the Magistrate who drew it. 

We see no reason, therefore, to quash the commitment. 


NOTES. 

[CRIMINAL PROCEDURE—COMMITTAL AFTER DRAWING UP CHAR6E- - 

Soo tbo Criminal Procedure Code, 1898, seen. 9-17 iiiad 258, tho provisions of which are 
substantially the as t£oso in tfac Criminal Procedure Code of 1872.] 
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, ‘[3 Cal. 197] 

APPELLATE CIVIL. 

, The Mh March, lbi7S. 

PliESKNT ; 

• Mu. Justice L. S. Jackson anoMu. Justice Cunningham. 

Tho EinprcsK 

. ocrsua 

r 'Butto Kristo Doss and anotlier. ‘ 

Public Servant—Penal Cade, ss. ‘41 and 100. 

A person appointod by tho (rovommont Solicitor, wit,h tho approval of Government, and 
under an arrangement made by the Govorrior-Cicticral in Council, to .act as Prosecutor in the 
Calcutta Police Courts, is a public servant, witliiii the incuiiing of s. ‘21 of tho Indian Penal 
Code. ‘ 

In this case the accused were cliavged under s. 109 of the Penal Code with 
offering a bribe to Mr. Hume, who was alleged to be a public servant. It 
would appear that Mr. Hume was appointed by tho Government Solicitor, with 
the approval of the Government, and under arrangements sanctioned by the 
Governor-General in Council, to act a;> t jovernment Prosecutor in the Calcutta 
Police Courts. 

The point roferi-erl b> the Presidency Magistrate for the opinion of the 
High Court was, whether, under these' circumstances, Mr. Hume was to bo 
considered a public servant. 

No one appeared on tho hearing ol ti<e reference, and the judgment of 
the Court was delivered b\ 

Jackson, J. — We think it clear that the person appointed by the Govern¬ 
ment Solicitor, with the approval of th«> Government, to act a.s Goveinment 
Prosecutor, under tho arrangements made by the (iovernor-General in Conncil, 
is a public servant within tho meaning of s. 21, Indian Penal Code. 


[498] APPELLATE CIVIL.' 


^ The ‘4hlh November, IS77. 

PllKSENT : 

Sir Eichari) Garth, Kt., Chief Justice, and Mr. Justice Birch. 

« 

Gogon Manjy.Defendant 

versus 

Kashiswary Deby and others.Plaintiffs.t 


Suit for Kahuhat—Enhanced Bate—Presumption of Landlord's 
^ willingness to grant Pottah. 

In order to entitle a landlord to sue a tenant for a kabuliat at a certain rate of rent, he 
ehould either have tendered a pottah to thf tenant at rhe rate of rent mentioned in the 

* Griminal Boferonoe, No 51 of 1878, from an "rder paHsed by P. J. Marsdon., Enq., 
Presidency Magistrate of Calcutta, ^ 

t Appeal under cl. 15 of Letters Patent against tho decree of Mr. Justice WHITE, dated 
the 18th of July 1877, in Special Appeal No, 9168 of 1876. 

sr ^ 
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f 

kabuliat, or ho should be willing to grant a pottali at that nitjo; and if the Court considers that 
the rent which he claims i-; the correct amount, it will presume that ho is ready to grant a 
pottah at that rate, and will give him a docroo for the kabuliat. 

But this presumption will not hold if the Cour^ think's that the ratj claimed is too high ; 
and in such a case, therefore, the presumption h ivmg failed, tho landlord will not be entitled ^ 
to a kabuliat at such lower rate as the Court niiiy think just, but hi.s suit wUl be di^issed. 
Golnm Moliorned v. Asmut AH Khan Gliou'dhry (10 W. B., P. B., 14) followed, 'and 
Oopeenath Jannah v. Jeieo Mollah (18 W. H., ili) di.sscnted from. 

This was a suit for a kabuliat at an onhanced rent by the owbers of a jote 
against a ryot inoccupation of tho jote, wlio paid tlioir share of the rent to 
each of the plaintiffs. The Court of P'irst Instance found that the defendant 
was a I'vot liable to onhancemont of rent, and that he had been duly served 
with a proper notice of enhanceineJit under llengal .\ct VJIl of 1869, s, 14; 
that enhancement was sought on tho grcrnml that the vont paid hy tho defend¬ 
ant was helow tho rate prevailing in adiacont places. It also found that the 
plaintiffs hiul'not established that ground, and it aiipoared that the plaintiffs 
liad not tendered a pottah to the defendant at the rate mentioned in the kabu¬ 
liat, nor had they expressed themselves willing to grant a pottah at tliat rate, 
and upon tiiese facts dismissed the jilaintiffs' suit. Tlie Lowei' Appellate Court 
took evidence as to what was a proper rent to ho paid, and granted [499] the 
plaintiff a kabuliat at that rate, wliich was lower than the rate claimed. 

From this decroothe defendant j)roforred a siiocial appeal to tho High 
Court on the ground that tho plaintiff's having failed to prove that tlioy were 
entitled to a kabuliat for the enhanced rent claimed bv them, their suit should 
have been dismissed, and that tlie Lower '\ppellato Court was wrong in giving a 
decree for a kabuliat for a rent whicli the plaintiffs had not before suit expressed 
their readiness to accept. 

Baboo Kifthori Moimn Hoy (or the Appellant. 

Baboo Sreenath Doss for the Eespondonts. 

This special appeal came on for hearing before WHITE, J., who confirmed the 
order of the Lower Appellate Court, and the defendant thereupon preferred the 
present appeal under cl.*15 of the Letters Patent. 

Baboo Kishori Mohan Roy for tho Appellant. 

Baboo Onja Sanknr Mozoonuiar for the Respondents. * 

Garth, C. J. (Birch, J., concurring).—We think that this appeal should 
be allowed. The judgments of’tho Subordinate Judge, and that of Mr. Justice 
White, appear to us to be’directly opposed to tlie ruling of the Full Bench in 
the case of Golnm Mohorrntd v. Asmut All Khan (10 W. B., F. B., 14). 

The grounds upon which that case proceeded, as we understand thens, are 
these : that in order to entitle a landlord to sue a tenant for kabuliat at a 
certain rent, he should either have tendered to the tenant a pottah at the rate 
of rent mentioned in tho kabuliat, oi he siiould he willing to grant a pottah at 
that rate ; and when he brings a suit against his tenant for a kabuliat ^at a 
certain rent, it must be presumed that he is ready to grant a pottah at that rate. 
That presumption would enable him to succeed in his suit, if the Court 
considers that the rent which ho claims is the correct amount. But if the 
[900] Court thinks that he is not entitled to a kabuliat at the rate claimed, 
but at a lower rate, then* it i.s plain tliat no presumption can be made in 
favour of his having been willing to |rant a pottah at that lower rate. On the 
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eontrary, the fact that he has attempted by legal proceedings to enforce the pay¬ 
ment of the higher rent, raises a presumption that he would not have been 
content, when he brought his suit, to accept a kabuliat at the lower rate. 

He is, therefore, not entitled to a decree for a kabuliat at the smaller rate, 
^ because the Court cannot presume that be would have granted a potbah at 
that r&te. 

'This is the ground upon which, as we understand it, the judgment of the 
Full Bench proceeds, and it had since certainly been acted upon in that sense 
in many other instances. 

» It appears to us,‘that the case of Gopeenath Jannah v. Jeteo Mollak (18 
W. R., 272), decided by Mr. Justice Kemp and Mr. Justice GloveR, is not in 
accordance with the rule laid down by the Full Bench, and that we are, there¬ 
fore, justified in dissenting from it. 

It has been contended before us that it is the same thing whether the 
landlord sues for enhanced rent simpliciter, or sues for a kabuliat at an 
enhanced rate. But that is not so. Wlien a landlord, after notice, sues for 
enhanced rent, the Court may give him a lower rate of enhanced rent than that 
which he claims, because in such a suit it is not necessary that the landlord’s 
willingness to grant a pottah at the rent demanded should be proved or 
presumed, and when in that suit the proper amount of rent has been ascertained 
and fixed between the parties, the landlord may safely demand from the tenant 
a kabuliat at that rate, and sue him for it. 

This distinction between suits for enhanced rent and suits for a kabuliat 
at enhanced rent, appears to us to be clearly pointed out by the Chief Justice 
in the Full Bench case. 

For these reasons w'e consider that the Subordinate Judge was wrong; and 
we consider that, in a suit of this nature, no distinction can be drawn between 
cases in which a kabuliat is demanded after notice and cases in which no such 
notice is [SOI] given. The judgments of both the Appellate Courts will be 
reversed, and the judgment of the First Court restored, with costs in each Court. 

Appeal allotoed. 


NOTES. 

[The principle of this case has no application where the parties having referred the 
matters in dispute to arbitration the award validly given was for a rate of rent less than 
what vfeB claimed in the plaint. In such case the suit for kabuliat should be decreed ■— 
(1860) 6 Cal., 251.] 
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C S Col. SOI ] 

AI^PELLATE CIVIL. 

The 18th January, 1878. 

Present: 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice Birch. 

Heera Lall Pramanick and others.Plaintiffs 

versus 

Barikunnissa Bibee.Defendant.’'' » 

[ 1 C. L. R. S96 3 

Evidence Act (1 of 1872), ss. 101, 103,100—Onus of proof. 

In the year 1863, the plaintiff brought a resumption .suit .against A, in respect of the 
lands in dispute in this case, upon the ground that she was holding thorn by an invalid 
lakheraj title, and obtained a decree. After some years the plaintiff brought the pre.sont suit 
against B, who derived her title through A, to have the rent assessed. B pleaded by way of 
bar to the jurisdiction, that the lakheraj grant, under which A claimed, was made previously 
to 1790. Held, that the onus of proving this plea was upon B. 

Baboo Gooroodass Banerjee for the Appellants. 

Mr. U. E. Mendies for the Respondent. 

The facts material to the point decided in this appeal were sufficiently 
stated in the judgment of the Court, which was delivered by 

Garth, C. J. —So far as the merits of this case are concerned, we are not 
called upon here to adjudicate upon them. The Munsif has determined the 
rate of rent which is payable by the defendant, and the District Judge, in his 
judgment of the 14th February 1877, says, that as regards the Munsif’s deci¬ 
sion on remand, in which the merits of the case were discussed and settled, the 
appellant did not raise any question before him. 

The only point, therefore, which could be*, or has in fact been, raised on 
special appeal in this Court is that of jurisdiction, C802J which was determined 
in a former judgment of the Officiating Judge, dated the 13th of May 1876, in 
favour of the plaintiff. That judgment has been reversed by the learned 
Judge of this Court, and we have to consider the correctness of his judgment 
upon that point only. 

The question arises in this way. The plaintiffs, in the year 1862, brought 
a resumption suit against the defendant’s mother (under whom the defendant 
claims) in respect of the land'in dispute, upon the ground that she was holding 
them by an invalid lakheraj title. The defendant in that suit contested the 
claim, but the plaintiff obtained a decree. 

It does not appear from the proceedings in that suit, whether the lakheraj 
grant under which the defendant claimed, was before or after the year 1790; 
but it was distinctly stated in the decree, that the plaintiff (the decree-holder) 
was entitled to assess the property. 

The plaintiff then, after a lapse of some years, brought this suit against 
the present defendant (who claimed under the defendant in the resumption 
suit) to have the rent assessed, and the defendant then set up (by way of plea 
to the jurisdiction of the Civil Court) that the lakheraj grant under which the 
defendant in the resumption suit claimed, was previous to 1790. 

* Appeal under cl. 16 of the Letters Patent against the decree of Mr, Jostioe AlNSUB, 
dated let August 1877, in Special A^al No. 967 of 1877. 
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The Munsif, accordingly, framed the ninth issue in the case in these 
words: “ Whether the resumed lakheraj was of anterior date to the 1st of 
December 1790 ? ” 

The Munsif considered that the onus of proving the negative of this issue 
.was upon the plaintiffs, apparently because lie thought that the plaintiflFs ought 
toproyb that the Civil Court had jurisdiction to try the suit, and as the plain¬ 
tiffs ^id not prove the negative of the issue, the Munsif dismissed the suit. 

On appeal, the Officiating Judge reversed the Munsif’s decision, and 
remanded the case to he tried upon the merits. He considered that the case of 
Ram Shama Soonderce v. Siiul Khan (8 H. L. R., App. 85 ; S. C., 15 W. R., 
474.) was an authority in the plaintiff's favour, and that the onus of proving 
the ninth issue lay upon the defendant. 

On special appeal tlie learned Judge of tliis Court thought the Officiating 
Judge was wrong, and he restored the Munsif’a L^OS] first judgment, upon the 
ground, that as the jurisdiction of the Court to entertain the sujj; had been 
impugned, it was for the plaintiff to prove that the Court had jurisdiction. 

After fully considering the point, we are unable to agree in the learned 
Judge’s conclusion. The objection made to the jurisdiction of the Court was 
raised affirmatively by the defendant, by a statement, that the lakheraj 
grant was previous to 1790. The affirmative of the ninth issue, which was 
framed to meet that allegation, was asserted by the defendant, and by the 101st ' 
and I03rd f sections of the Evidence Act, the burthen of proving any particular 
fact in issue lies upon the party who asserts that fact. 

Moreover, in this case, the rule laid down in s. 106 ] of the Evidence Act 
is in favour of the plaintiffs’ view, because if the defendant and her ancestors 
held and chiimod to hold this property under a lakheraj grant, the terms and 

* [See. 101:—Whoever desires any Couit to give judgment as to any legal right or 
Burden of nroof liability dependent on the existence of facts which he asserts, 

■ must prove that thi'so facts exist. 

When a person is bound to prove the existence of any fact, it is said that the burden of 
proof lies on'that person. 

lllitatrations, 

(a) A desires a (!ourt to give judgment that li shall be punished for a crime which A 
says B has committed. A must prove that B has eommittod the crime. 

(ft) .-1 desires a Court to give judgment that he is entitled to certain land in the posses¬ 
sion of by reason of facts which he asserts and which B denies to be true. 

A must prove the existence of those facts.] 

1 [Soc. 103 ;—The burden of proof as to any particular fact 
Burden of proof as to lies on that person who wishes the Court to believe in its exis- 
any partiouiar fact. tonee, unless it is provided by aify law that the proof of that 

fact shivll lie on any particular person. 

Illustralums. 

(a) A prosecutes B for theft, and wishes the Court to believe that B admitted the theft 
to C. A must prove the admission. 

B wishes the Court to believe that, at the time in question, ho was elsewhere. He must 
prove it.] 

Burden of proving fact es- { [Sec. lOG .—When any fact is especially within the know- 
pecially within knowledge, ledge of any person, the burden of proving that fact is upon him. 

Illustraiio7is. 

(o) When a person does an act with some intention other than that which the character 
and circumstances of the act suggest, the burden of proving that intention is upon 
him • 

(ft) A is charged with travelling on a railway without ticket. The burden of proving that 
be had a ticket is on him.] 
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the date of that grant would certainly be rather within the knowledge of the 
defendant than of the plaintitf. 

It is perfectly true, as observed by the learned Judge, that if the grant had 
in fswjt been made previously to 1790, the Collector’s C(\vrfc would have had 
jurisdiction co assess the revenue upon the property (see Eeg. XIX of 1793, 
88 . 6 to 9). But this fact raises no presumption in favour of the grant* having 
been made prior to 1790. On the contrary, if any presumption were fio be 
made as regards jurisdiction, it would be in favour of the ordinary and general 
tribunals of the country, to the exclusion of any special jurisdiction exercised 
under a particular statute by the Collector, and if any presumption could be 
made in this case from the proceedings in the resumption suit, it wou?d 
certainly be in favour of the plaintiff, because the decree in tliat suit contains 
a declaration " that the plaintiff is entitled to assess the lands.” 

We think, therefore, that having regard to the rules laid down by the 
Evidence Act, as well as to the general law and the circumstances of this 
particular case, the onus of proving the affirmative of the ninth issue was upon 
the defendant. 

CS04] The judgment of the High Court will, tlierefore, he reversed, and 
the judgment of the District Court restored with costs in botli Courts. 

Appeal, alloired. 

[8 Cal. 504] 

APPELLATE CIVIL. 

The 'Mth h ebruary, lH7b. 

Present: 

Mb. Justice L. S. Jackson am> Mb. .Justicj-: CcNMNiiHAM. 


Chunder Nath Chowdhry.Plaintiff 

versus 

Tirthanund Thakoor and another.Defendants.' 


[ = 2 C. L. R. 147 ] 

Unit for possession— Fraud—Limitation Act IX of Ibt I, .ichrd. n, art. ft-) - ■ 

^ Sale for arrears of (iocernmeat revenue. 

Article 95T of second schedule to Act IX of 1871 wiis not iiitoiidod to apply to suits for 
possession of immoveable property when fraud is merely a part of the machinery by which 
the defendant has kept the plaintiil out of posse.ssion. That article has refcroiico to cases where 
a party has been fraudulently induced to outer into some transaction, execute some deed, 
or do some other act, and desires to bo relieved from the con.scqucncos of such act. 

This was a suit for possession of certain lands. One Jaggadanund, the 
paternal grandfather of the plaintiff, and Nobo Kishore, wore uterine brothers, 
and were jointly entitled to tho property in (luestion. On tlie death of Noho 

* Special Appc^id, No. 1652 of 1877. against the di-croi’ of 3. 1). Ward, I'isq , Judge of 
Zillah Purneah, dated the 5th April 1877, affirming tho di'cnc of S. Wright, llsq., Subordi¬ 
nate Judge of that district, dated the 10th January 1877. 

t [Art. 95 

Description of suit. 

For relief on the ground# of ] „ I When tho fraud bocomosknown to 

fraud. ! ' ■ (the party wronged.] 


I » 

Period of Time from which period begins 

limitation. i to run. 
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Kishore, his widow Annopoorna Chowdrain became entitled to a life-interest 
in her husband’s share of the joint estate. On the 24th Bysakh 1269 B. S. 
(6th May 1862) Annopoorna Chowdrain granted to one Kharoo Lall Thakoor, 
the father of the first and second defendants, a patni lease of the property in 
^dispute, in which she was jointly entitled with Gournath Ohowdhry, the father 
of the |)laintiff. A dispute took place, and the Collector made a settlement with 
Goujcnath and Annopoorna as widow of Nobo Eishore. Gournath Chowdhry 
thereupon brought a suit contesting the validity of the patni lease, and 
by a decree of the 7th August 1867, it was declared the patni lease should 
endure only during the lifetime of the widow. Subsequently, on execution of a 
fhoney-decree obtained against Annopoorna Chowdrain, the right, title, and 
interest of the judgment-debtor in the lands in [508] dispute were purchased 
by Koomar Ali, a mo'oktear. Again, in execution of another money-decree 
obtained against Gournath Chowdhry, the first defendant, caused to be sold 
and himself purchased, the reversionary right of the judgment-debtor to 
the property in which Annopoorna Chowdrain enjoyed a life-interest 
Annopoorna Chowdrain survived Gournath Chowdhry, and on her death 
on 2l8t February 1869, Kharoo Lall, the father of the defendants, who 
had for some time previous been in sole possession of the property in 
dispute, made default, it was alleged through fraud, in the payment of Bs. 33 
due as Government revenue. At the Government sale the lands were purchased 
by one Shib Persaud, the third defendant, and a cousin of the other defendants. 
The plaintiff’s allegation being that such purchase w^as in reality made on 
behalf of the defendant himsolf, ho, accordingly, brought this suit as heir and 
reversioner under the Hindu law after the death of Annopoorna against 
Tirthanund Thakoor, his younger Itrothor, and Shib Porsaud. The tirat 
two filed a joint written statement, and the third defendant, a separate one. 
In both written statements it was contended that tliird defendant was an 
independent person distinct from tlie other defendants, and had purchased the 
property for himself. They further urged that as the sale had been for arrears 
of Government revenue it could not be impeached. It further appeared that 
when default was made in payment of the Government revenue, the plaintiff 
had come forward to pay the same, but the Collector refused to receive it. 
The Court of First Instance dismissed the suit on the ground that the claim was 
barred, inasmuch as the plaint under art. 95, sched. ii of Act IX of 1871, had 
not been filed within three years of the discovery of the fuleged fraud. The 
Lower Appellate Court dismissed the appeal, holding that the Government sale 
was a 6ar to all further suits. 

The plaintiff now filed a special appeal to the High Court. 

Baboo Kalimohun Das& (with him Baboo Jugjfodanund Mookerjee) for 
the Appellant. 

Baboo Gopal Lall Matter (with him Baboos Ohmidcr Madhub Gkose, 
HetfUihuvder Banetjee, and Taraknath Sen) for the Respondents. 

imj The jlld^ni8lit of the Court was delivered by 

Jaokson, J. (who, after stating the facts of the case as above, and having 
observed that there could be no doubt that the purchase by Koomar Ali was 
made on behalf of the first defendant, and that Annopoorna having survived 
Gournath, • the purchaser of the latter’s reversionary right took nothing, 
proceeded as follows) :— 

Both the Courts below have dismissed the suit. , The Judge in the third 
paragraph of his judgment says It is quite unnecessary to go at length 
^ into the question of limitation which the Subordinate Judge has discussed; it 
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“ seems to me that the revenue sale, as a bare fact by itself, utterly bars 
the suit. In the first place, when it occurred it may be doubted whether 
Kristanund was the person responsible for the revenue, for he was merely 
Annopoorna’s patnidar, and at the irfhtance of the father of the plaintiff, a 
‘ competent Court bad declared that the patni title would only last for 
‘ Annopoorna’s lifetime. According to plaintiff’s own allegation, she'died on 
" 21st February 1869, and the plaintiff himself was therefore rightful reversioner 
in 1870, when the sale took place, and the arrear fell due. But be this as it 
" may, there is no sort of privity as between joint holders for paying their 
‘ shares of the revenue of an estate; and whatever mav have been Kristanund’s 
I motives, I do not tnink' his right to default can he questioned. The plaintiff 
“ had every right and chance of coming forward and looking after himself.” 

The Judge has omitted to notice that, in the first place, this property was 
unquestionably in the hands of Kharoo Lall, father of the defendant Tirthanund, 
at the time^of Annopoorna’s death. He also has forgotten that, on the occur¬ 
ring of the default, when the property was sold, the plaintiff came fonvard and 
asked to be allowed to put in the Government revenue and have the sale 
stayed, which, for what reason it is difficult to understand, the Collector 
disallowed. Now it seems clear that if the plaintiff succeeded in proving that the 
principal defendant’s father had committed default in the payment of the 
Government revenue with the view of bringing the property to bo purchased 
[307] in the name of Shib Persaud for his own benefit, that would be such 
a fraud as would entitle plaintiff to the assistance of the Court, and the property 
ought to be reconveyed to the plaintiff'. But then it is said that if the 
plaintiff ’s suit was brought on that ground, ho ought to have come in, under 
art. 95 of the second schedule to the now repealed Limitation Act, within three 
years from the date of the fraud being known to the party wronged. It seems 
to me that that article does not apply to a case like the present. That article has 
reference to cases where a party has been fraudulently induced to enter into 
some transaction, execute some deed, or do some other'act, and desires to be 
relieved from the consequences of those acts, in such e case he |s bound to 
bring his suit within three years from the time when the fraud becomes known 
to him. In the present case, the fraud in question is merely a part of the 
machinery by 'wbjph, if the plaintiff’s case is true, the defendants have kept the 
plaintiff out of possession of a property to which he bt3cacne entitled at the 
death of the widow Annopoorna. Becoming so entitled he was allowed by the 
usual Limitation Law twelve years from the date of his right accruing to begin 
his suit, and it certainly could not have been the intention of the Legislature 
that, whereas in an ordinary'caae the plaintiff would be allowed twelve years to 
bring such a suit, his period would be out down to three years, because, in 
addition to wrongful possession on the part of the defendants, there had been a 
gross and carefully concocted fraud. That article, consequently, does not apply 
to the present case. It seems to me, therefore, that the lower Courts ought to 
have enquired whether the facta have been as alleged by the plaintiff,—that is 
to say, whether Kharoo Lall, defendant Tirthanund’s father, had allowed the 
arrears to fall due with the fraudulent intention of subsequent purchase, and 
whether Shib Persaud is really, as contended, no other than Tirthanund him¬ 
self—a conclusion to which, I am bound to say, the facts of the case appear 
very strongly to point—and if that be so, the plaintiff, I think, was 
undoubtedly entitled to a verdict. The case, therefore, must go back to the 
Lower Appellate Court*in order that these questions may be tried. 

Case remanded. 
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NOTES. 

[LIMITATION ACT—ART. 98 (FRAUD)— 

(a) The article dooii not provide for every Buit in which fraud enters as an element:— 
(1878) 3 Cal., ^04 ; (1897) 2.5 Cal., 49. 

(fc) A suit for compensation by way of damaRes for fraud will be within the Article ;— 
SiaO-^) 27 Mad., 343; 31 Mad., 230. 

(c) Whether in a case of fraud as m this c.aso. Art. 9.5 would not be the appropriate one, 
see (1884) 6 All., 406 ; (1886) 11 Bom., 119 : (1883) 6 All., 76 ; (1907) 84 I. A., 188. 

See also (19P7) 34 Cal., 241 -5 C.L.J., 38E. 

j (d) The fraud within the*Article ih a fraud piactisod upon a part}/ to the decree or a party 
to a transaction in which the fraud w.is uuminittod, and not others ;—(1878) 3 Cal., 
604 : (1907) 30 Mad.', 402 ; (1907) 34 I. A., 138.] 


[608] .VPrKLIi.ATE CIVIL. 


The HI si December, IH77. 

Prksent: 

Mr. Justice Ainsmh and Mr. Justice Kennedy. 


Sham Narain Singh.Defendant 

versus 

Rughooburdyal.Plaintiff. 


I -1 C. L. R. 343] 

Mitakshara Law — Ancestral Properly -Foreclosure-- Alienation. 

Until foreclosuri!, the vendee, under a bund of conditional .sale, holds the lands, the 
subject of the bond, only as security for the money lent. 

Semble .—The effect of foreclosure is to put .in end to the origidal .conditional &.ale and to 
make the property ab initio the immoveable property of the person who advanced the money. 

Query .—Whether ancestral property which was moveable when it descended, but has 
been oonfertod into inrraoveablo property, is not immoveable ancestral property for the 
purposes of the Mitakshara law. 

Suit to recover possession of certain lands 'acquired by one Brij Lall 
Sahu, the grandfather of the plaintiff, under a deed of conditional mortgage 
dated the 20th February 1847. Brij Lall Sahu afterwards foreclosed the 
mortgage, and on his death his son, Ram Buksh Sahu, the father of the plain¬ 
tiff, instituted proceedings for and obtained possession of the lands and after- 
wa^s alienated them to the defendant. The plaintiff contended that such 
alienation was invalid as against himself, on the ground that the land was 
immoveable ancestral property, and therefore inalienable under Mitakshara 
law, aBd further that no legal necessity existed for the sale. 

The defendant, in the third paragraph of his written statement, stated 
“ that though the deed of conditional sale, dated 20th February 1847, was 

* Special Appeal, No. 708 of 1877, against thcdecroc of E. Cmy, Esq., Officiating Judge 
of vjll* Patna, dated the 16th of January 1877, reversing the decree of Baboo Matadin Boy 
Bahadur, Subordinate Judge of that district, dated the 29th. of May 1876. 
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'‘executed in favour of BrijrLall Sahu, father of Bam Buksb Sahu, yet the 
“ property in suit had not become the right and interest of the plaintiff’s 
“ grandfather during his lifetime. Eventually Bam Buksh Sahu, father of 
“the plaintiff, instituted a suit, and wittf great labour, e^ipense and exertion, 
“ acquired the property in suit.” ^ 

The Court of First Instance dismissed the plaintiff’s claim. * 

[609] The Lower Appellate Court held that the property in suk was 
ancestral property, and that, inasmuch as the defendant had failed to give proof 
of legal necessity for the alienation, the appeal must he allowed.* The learned 
Judge was also of opinion that Girdharce Lall v. AcnUott Lall (14 B. L. B., 18^ ; 
S.C., 22 \V. B., 56) did not apply. 

The defendant now preferred a special appeal to the High Court. 

Baboo Chunder Madhub Glume and Baboo llajcndra Nath Bose for the 
Appellant. 

Mr. B.*E. Twidale and Moonsheo Mahomed Yoostcf ior the Bespondent. 

The judgment of the Court was delivered by 

Kennedy, J. —In this case there is an appeal from the judgment of the 
Judge of Patna reversing the decision of the Subordinate -ludge. .As I under¬ 
stand, three points have been argued on behalf of the special appellant. The 
first question which he raises, is with respect to the nature of the property which 
is claimed by the plaintiff. The special appellant contends that, in truth, this 
is not ancestral immoveable property. We are, however, of opinion that it 
must be treated as being ancestral immoveable property. 

The ancestor, Brij Lall, acquired this property by a deed of conditional 
sale. Now it has been held, and I have no hesitation in saying with perfect 
correctness, that up to the time of the foreclosure becoming absolute, the interest 
of the vendee by the conditional sale amounts only to securing his money. 
He has the land, he has it simply as security. One must remember, however, 
that from the beginning it was not so. Originally it wras really a conditional 
sale, which became absolute on the expiry of the limited term. Legislation 
intervened, and by the Begulation, that which was by itself ripening into an 
absolute estate in landT became converted into [810] something which remained 
conditional until foreclosure proceedings were adopted ; but if it were necessary 
for me to decide this point, I should strongly be inclined to think that the effect 
of the foreclosure would be to put an end to the original conditional Sale and 
to make the property the immoveable property of the person who advanced the 
money from the commencement. However, 1 do not think it necessary here to 
decide that, for we find* a most careful abstention by the defendants in their 
written statement from alleging that the proceedings which converted the interest 
in the property into an absolute interest were taken by Bam Buksh. Para¬ 
graph 3 of the defendant’s written statement says— {Beads). Evidently only 
referring to the proceedings for possession which invariably follow upon the 
foreclosure which converts a conditional into an absolute sale. And, therefore, 
I think that the property having been in the hands of Brij Lall, whether sub¬ 
ject to the right of redemption or not, the defendant, appellant, would be4}ound 
to show that when it came into the hands of Bam Buksh it was not immove¬ 
able property; that he has certainly failed to do on the face of these proceed¬ 
ings. And 1 am now informed that on the face of the proceedings it appears 
that the foreclosure prqceedings were in fact taken by Brij Lall. I do not at 
all see that even if moveable property came into the hands of a descendant and 
was converted into immoveable property, that that would not he an immoveable 
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ancestral estate. I do not know of any authority which shows that the meaning 
of an immoveable ancestral estate is an ancestral estate which has descended in 
immoveable form. T am inclined to think that it includes an ancestral estate, 
no matter whether jp descends in moveable or immoveable form. 

The next point which has been raised is, that this money was applied for 
the purpose of carrying on a business which was for the benefit of the joint 
family. Now, if that had been an ancestral business, I should have had little 
difficulty in holding,^ as it has been determined at least on the Original Side of 
this Court, that it is a part of the ancestral property which the descendant is 
bCundtokeep up, and to tiietdlO supportof which he may apply all the ancestral 
assets. (See Johurra Bibee v. Sreegopal Misser, I. L. R., 1 Cal., 470. See also 
Ramlal Thakursidas y. Lakmichand, 1 Bom. II. C., App., 51, at p. 71; 
Petumdoss v. Bamdhone Doss, Tay., 279). But it appears quite clear that this 
was not an ancestral business, but the separate business of Ram Buksh, which 
he transacted during the lifetime of his father. And, therefore, though it may 
have been for the benefit of Ram Huksli, who was a member and kurta of the 
joint family, it is quite clear that it was not for the benefit of the joint family. 

Again, it has been suggested that as this was a case in which there had been 
a suit for recovery of property, that which is recovered becomes the separate 
property of the recovering member of the family. In the first place, the prin¬ 
cipal passage from the Mitakshara read by the pleader for the appellant only 
speaks of recovery had with the consent of the otlier members of the family. 
In the next place, it only refers to a partition amongst brothers. And 1 do 
not think it has derogated from the ancestral character of the property, 
although it may he enjoyed sap irately. In the third place, this is not 
such a recovery as is meant in the Mitakshara. The property was left in the 
hands of the mortgagor according to the ordinary meaning of the contract, and 
a suit after foreclosure proceedings is little more than a matter of form. 

There was another point raised by the appellant, namely, that the .ludge 
was wrong in making a distinction between the purchase in this case and the 
case of sale for discharge of debts. In our opinion, the .Judge was perfectly 
right. The decision of the Privy Council referred tobyliim— Girdharee Lall 
V. Kanto ball (14 B. L. R., 187; s, u., 22 W. R., 56)—clearly applies to oases 
of debts, and its reasoning applies to no other. 

The appeal must be dismissed with costs. 

• Appeal dismissed. 


NOTES. 

Cl. GOP&RGEHART PROPERTY. 

Batains in the hands of a coparcener the same character, into whatever shape it has been 
converted—money into lands or lands into money ;— (1894) IS Had., 78 at 88. 
II..VH&TLOBT PROPERTY BROOMES SEPARATE PROPERTY ON RECOTERY:— 

See, in addition to this case, the case of (1881) 4 Mad., 890 at 889 

“The conditions requisite for the application of the rule are that the property should have 
been recovered from usurpers holding it adversely to the family,; that it sho^d have been 
recovered without the^expenditure of coparcenary funds; that there should have been 
an abaudonmeut of their rights by the other ooparoeuers in favour of the ooparoeners 

,4 
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and, whore fiuch abandonment is matter of inference, that tho coparcenera to whom it is 
imputed ahould have been in a position to sue.” See also (1886) lO Bom., 628 at p, 561. 

111. ALIEHATION BY FATHER— 

The statement at the end of the judgmoni that the rule m OirdJiaree Lall v. Kantoo 
hall applies to alienations for debts and not for other purposes, has bo* n affirmed in :—(1909) 
f5l AIL. 170; (1910) 85 Bom., 109 ; (l907 ) 34 Cal., 735 , (1905) 29 Mad., 200.J , » 


[512] APPELL.\TE CIVIL. 

The. lOlh January, 1H7S. 

Present: 

Mr. Justice Kemp and Mr. .Icstr’k Morris. 


Sliil) Narain Slialia and ariothor.Docree-liolders 

vei'suH 

Piphi M<5liar\ liiswaa ami another.ludf'inont-dobtors." 


[- 1 C L. R. B39] 

P'jXecHtion - Tranafer of Jecree ~Jnrisdiction - -Strikiiiq case off the file — 

Act VIIf of lHr)9, ss. an:,, 

The jurisdiction of a Court to which a ducri'c has fn'cii traii.-.ferrod lor execution is strictly 
limited to carrying out such execution. Such Court has no power to issue a cortific.ate under 
as. 285,1 280 J of Act VllT of 1859, transferring tin* decKs*, already transferred to it, to 
another Court for execution. The Court to which a di-crce has been properly transferred for 
execution having strneK tho case off the file, a sulisefjuoiit application for a further transfer 
of the case to another Court for execution shouid be made to tho Court which originally 
passed the decree sought to be executed. 

linyravi v. iri.$e (1 B. L. R.. F. B., 91) considered. 


A UECREK was obtained in this oaso on the 31st of December 1802 in the 
Court of the Munsif of Rungpur. On the ‘J2nd of P’obniary 1872 the decree 
was, under ss. 28.'i, 280 of .\ct Vlll of IH.o?), transferred to the Court of the 
Munsif of Julpif'ori for execution. On tlie 21st March 1874 the case was 
struck off the file cf the Court of the Munsif of Julpigori. On the 26th March 
1876 an application, accompanied with tfio usual certificate, was filed in the 


• Miscellaneous Special Appeal, No 92 of I.S77, against the decree of R. P.|,Rampini, 
Esq., Judge of Zilla .Tulpigori, dated the Ifith of .lanuarv 1877, affirming the order of Baboo 
Khetter I’rosad Mooknrjec, Suddor Munsif of that district, dated the 8th of July 1870. 

+ [Sec. 28.0:—The plaintiff *in such case ni.iy apply to the Court whose duty it is to 
, , 'execute the decree, to transmit a copy thereof, together with a 

Application lor sue exe- satisfaction of such decree has not been obtained 

cution. execution within the jurisdiction of the said Court, and a 

copy of any order for execution of such decree that mav have been passed, to the Court by 
which tho applicant may wish the decree to be executed.] 

j[Sec. 286 The Court, unless theie ho any sufficient reason to the contrary, shall cause 
„ j j such copies and eertifieate to he prepared : and the same, after 

Copy of decree imd or er signed by the Judge and scaled with the seal of the Court, 

tnms- transmitted to the Court indicated by the ap];(licant if 

mittea. Co,,rt; bp within the same district, otherwise to the 

principal Civil Court of original jurisdiction in the district in which the applicant may wish 
the decree to be executed ; and tho Court to which such copies and certificates are transmitted 
shall cause the same to be filed therein, without any proof of the judgment or order for 
execution, or of the copies,thereof, or of the seal or jurisdiction of any Court, or of the 
signature of any Judge, unless it shall, under any peculiar circumstances, to be specified in 
an order, require such proof.] * 


1 CAL —129 
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Court; of the last-mentioned Munsif, under s. 284“ of Act YIII of 1859, for an 
order transferring the decree to the Court of the Munsif of Azimgunge for 
execution. The Julpigori Munsif refused the application, on the ground that, 
under cl. 167 of schedule II of Act JX,.of 1871, the application ought to have been 
filed within three ydkrs from the date of the last application for execution, or from 
466 dat^ of the issue of notice under a. 216 t of Act VlII of 1859. The application 
not having been made within that time was barred by limitation. On appeal the 
District Judge, relying upon Brojendro Narain Roy v. BmodeRam Sen (11 W. R., 
269), [913} held, that the case having once been struck off the file of the Munsif’s 
Court, it had no jurisdiction to entertain the application, and that the application 
s|;ionld have been made to the Munsif of Rungpore, and not to the Munsif 
of Julpigori. The judgment-creditor appealed to the High Court. 

Baboo Nogendro Nath Roy for the appellants. -The Court of First Instance 
had jurisdiction to entertain tlie application made; see Bagram v. Wise 
(1 B,L. R.,F.B..91). 


The respondent was unrepresented. • 

The judgment of the Court was delivered by * 

Kemp, J. (who, after stating the facta of the case, continued).—The pleader 
for the special appellant refers to Bagram v. Wise (I B. L. R., F. B., 91), and 
contends that the finding of the Judge is wrong. In that case the late learned 
Chief Justice, Sir Barnes Peacock, who delivered the judgment of the Full 
Bench, remarked, that ‘‘ as soon as a copy of the decree, which is sent for 
execution to another Court, is filed in the Court to which it is transmitted, it 
has tlio same effect as a decree of that Court,” and “ that Court,” that is to 
say, the Court to which the decree is transmitted, “ is to proceed to execute it 
according to its own rules in the like cases.” 


No doubt tlie Munsif of Julpigori had authority and was competent to 
execute a decree of the Munsif of Rungpore that was transmitted to him, pro¬ 
vided he had jurisdiction; but this is a case which, in our opinion, is not 
covered by the decision of the Full Benoli quoted above. This was an applica¬ 
tion to the Munsif of Julpigori not to execute the original decree passed by the 
Munsif of Rungpore, but to take proceedings in execution .upon his copy-decree 
and order, as provided in as. 285 and 2B6 of the Civil Procedure Code, within the 


• t Sec. 284 ;—A decree of any Civil Court i^ithin any of the British Territories in India 
^ or established by authority of the Governor-General of India in 

, Council in the territories of any Foreign Prince or State, which 

How a decree or one (annot be executed within the jurisdiction of the Court whoso 
Court be cxwute duty it is to execute the same, may be executed within the 

within the jurisnution o jurisdiction of any other such Ooujt in the manner following.] 
another Court. " ■* 


In certain special cases 
notice to show cause why 
the decree should not bo 
executed shall be issued. 


♦ [ Sec. 216 ;—If an interval of more than one year shall have elapsed between the data of 
the decree and the appliration for its execution, or if the en¬ 
forcement of the decree be applied lor against the heir or repre¬ 
sentative of an original party to the suit, the Court shall issue 
a notice to the party against whom execution may be applied for 
requiring him to show cause, within a limited period to be fixed 
by the Court, why the decree should not be execut^ against 
Provided that no such notice shall be necessary in consequence of an interval of more 
than one year having elapsed between the date of the decree and 
the application for execution, if the applioation be made within 
one year from the date of the last order passed on any previous 
applioation for execution ; and provided further that no such notice shall ^ neoeseary in 
consequence of the application b^g against an heir or representative if upon a previous 
application fox oxecutiOja against tne same person, the Court shall have order^ exeeutiou to 
issue against him.] ^ 


him. 


Proviso. 


BAJCOOMAHEE UASSEE V. GOEAL chokdeb &o. [1678] I.L.&. 3 Cal. 814 

jurisdiotion of another Munsif, vi*., that of Azimgunge. Clearly it was beyond the 
scope of the instructions conveyed to the Munsif of Julpigori, and outside his 
jurisdiction, to Cdl4j|granta certificate for this purpose. Moreover, as the 
execution case hsid been already struck oif his file by him, the appellant before 
us ought, under s. 290, to have applied to the Suddur Munsif of Rungpore, who 
passed the original decree of the 31st December, 1862, for the i^ue of a 
fresh certificate. 

We, tlierefore, dismiss this appeal, hut without costs, as no one appears 
for the respondent. 

Appeal 'dismissed. 


[8 Cal. 5141 

The 18th February, 187is. 

Present; 

Mr. Justice White and Mr. Justice Muter. 


R&jcoomaree Dassee.Plaintiff 

versus 

Gopal Chunder Bose and others.Defendants. 


Decree for Partition, Execution of—Partition of a Poojah Dalan—Consent of 
coparceners—Modification of Execution Order by Court. 

A docroo dircclod partition of a lamily dwelling-housoi with its appurtenances, including 
H poojah dalan and courtyard adjoining it. In exocution of that decree, the Civil Court 
Amecn, at the request and with the consent of two out of three coparceners, did not partition 
the poojah dalan and courtyard. To this the third cop.ircoiior objected, but hi>r objection 
was overruled by the lower Courts, and it was directed th.it the properly in qui-stion should 
remain undivided. Held, that the Court would bo disirii.liiiud to order the property to bo 
divided without giving the coparcener or coparceners who might wish to keep it entire an 
opportunity of doing so. 

Held jierWHITR, J.,*that having regard to the form of the decree, it w.as not open to the 
Court executing it to order that any part of the property should remain joint, except with the 
consent of all the coparceners who were parties to the suit. 

iSm6Z« per MlTTBB, J., that the lower Courts wore not precluded by the dAcrec from 
dealing with the property in the mode in which they had done. 

In this case the respondent before the Court obtained a decree on 9th 
February 1876 against^the appellant and one Anibioa Churn Biswas for 
partition of a six-anna share of a [5153 family dwelling-house together with its 
appurtenances, including a poojah dalan with a courtyard adjoining it. The 
appellant was a sonless Hindu widow claiming her late husband’s six-anna 
share in this property, of which a four-anna share belonged to Ainbica Churn 
Biswas and the remaining six-anna share to the respondent. Several objec¬ 
tions were taken by the appellant in the Courts below to the partition made 
by the Civil Court Ameen. The only one material to the present report had 

* Mirtoellaneoua Special Appeal, No. 301 of IH77, against the order of H. B. Lawford, Esq., 
Offioiating Judge of Zilla 24-I’ergannahs, dated the 29lh June 1877, affirming the order of 
Baboo Kristo Mohun Mookerjee, Additional Subordinate Judge of that district, dated the 26th 
April 1877. ^ ^ 

t Partition of a family dwelling-house may be claimed as of right^by a Hindu —Hullodhur 
Mookerjee v. BavinatUh Mookerjee and others, Marsh., 36. 
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refereaoe to the poojah dalan and courtyard, which, at the request of the 
respondent, and with the consent of Atnbica Churn Biswas, the Ameen had 
not partitioned. A| to this objectioR the Subordinate Judge was of opinion 
that, under the principles of thebutwarah law, the poojah dalan and courtyard 
Should be kept joint, as it was meet that the place of family worship should be 
always kept joint; and he did not consider the Court would be departing from 
the dft-ootion in tbe decree by ordering the place of family worship to remain 
undivided. He further expressed his opinion that if tlie objector, a Hindu 
widow, had ft son living to perpetuate religious worship in her husband’s 
heuse, such a frivolous objection would not have been raised, more especially 
astheotlier coparceners were willing that the property in question should 
remain as it was. 

On appeal the Lower Appellate Court upheld the decision of the S ubordi- 
nate Judge, being of opinion that it was quite impn<.sible that a fair and equitable 
partition of this part of the jiroporty could be made. 

The present appeal to the High Court was accordingly presentbd. 

Baboo Hem Uhunder Bannerjce for the Appellant. * 

Baboo Badhtca ChumMittcr for the Kespondent. 

WhitSi J, —Several objections have i)een taken by the appellant to the 
partition which was made by the Ameen in this case, and upon vvnich tbe orders 
of the two lower Courts have proceeded. To none of them do I think that this 
Court can yield in special appeal, except t lat which complains that certain 
raib] property has not been divided as directed by the decree. The property 
which has been thus dealt with by tlie lower Courts consists of a poojah dalan, 
certain rooms on either side of it, a courtyard adjoining tlie dalan, and the 
western wall of the courtyard. This jjroperty has not been divided, but ordered 
by the Courts below to remain joint. 

I think that, having regard to the form of the decree, it was not open to 
the Court in executing that decree to order that any part of the property should 
remain joint, unless it was witli the consont of all the coparceners who were 
parties to the suit. It apjiears that in this case tv.'o of the coparceners did 
consent to this poi'tion of the property I'emairiing unpartitioned, hut one of 
them, who is the appellant before us, objected to its remaining joint. This 
portion of the property is in its nature divisible, and no authority has been cited 
to show that it is undivisiblo by reason of the uses to whicli it is put. We must, 
therefore, set aside that part of the order cf the lower Courts which declares 
that the property in question shall remain joint. Considering, however, the 
nature of the property and the fact tnab some of tbe coparceners desire that it 
should continue undivided and be used as horotofoie in its present condition, 
we are not prepared to direct tliac it should he divided amongst the three 
coparceners in proportion to their shares, without giving the coparcener or 
coparceners who may wish to keep it entire an opportunity of doing so, if he or 
they can agree on the subject with the other ooparcei^rs. The order, therefore, 
which we shall make in the present case is the following:—Let the poojah 
dalan, the rooms on either side of it, the courtyard attached thereto, and the 
westerp wall of that courtyard, being the property left undivided by the order 
of the lower Court appealed against, be valued, and if any one or two of 
tbe coparceners wish to retain the same separately or jointly as part of his 
or their share, let the proportionate share of its value be paid to the remaining 
coparcener or coparceners |^ho do not wish to retain the same. If none 
of the three coparceners agree to take the same as*pa>rt or parts of their 
share or shares, paying to the other or others of them a proportionate 

• 
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share of its value, or if the three coparceners cannot agree [817] amongst 
themselves as to which of them shall be allowed to take the same as 
part of his or their share of shares, then let this property be divided between 
the three coparceners in proportion to their respective shares in the same. 
This will give to the two coparceners who wish to keep it undivided an 
opportunity of doing so by paying a six-anna sliare of the value ,to the’ 
appellant, Bajcoomaree. 

Each party .will bear his own costs in this Court. •' 

Mittdr, J.--r concur in this order. But I desire to add tiiat I would put 
it, not upon the ground tliat the lower Courts are precluded l)y tlte decree from 
dealing with tl)is property in the mode in which they have done, but upon the 
ground that the order which wo h.ive passed is more oquital)lo. 

Decree varied. 


* [3 Cal. 517] 

The 10th January, 

Present: 

Mr. Ju.stic'E Kemp and Mr. Justice Morris. 

Bhyrub Chundor.Judgment-dobtor 

versus 

Goliip Ooomary.Decree-holder." 

liKjht of Appeal — Decree- -Ejceeulton- Proceedintjs -licgislralwu 
Act (XX of iHOa), ss, 52, 5H. 

Thoro IS 110 .vppoal froiii a decree, nor from orders p.tssed in e.-itueutioii of a decree, made 
under s, 53 of .\ot X.'C of l.S(5G (Registration .Vet). 

Hurnath Chntterjee v. FiUltcIc Churuler Sinnmatldar (IH W. R.. liadhn Kruto 

Dutt V. Ounijii Narain Vhalterjee (23 \V. R., 32H), }luro Sotnidurec iJehia v. Pniwfioa liam 
Mundnl (24 W. R., 225) followed. 

In this suit the judgment-creditor apjilied for execution of a decree obtained 
under s. 53 of Act XX of 186(5 (Registration AcO ujwn an agreement 
specially registered under s, .521 of that Act. The judgment-debtor riifised the 
point [ciSj of limitation, which was overruled by the Court of hrst instance. 
The judgment-debtor appealed to the High Court. 

Baboo Hash Behari Ghose (with him Baboo Xiilht Chuiidcr Sen) for the 
respondenl, raised the objection that no appeal lay on tho authority of the 
above cases 

• Miscellaneou'i Special ^peal No. 173 of 1877, against the order of Balioo Digambcr 
Biawas, Subordinate Judge of Zilla P^ast Burdwati, dated the 22nd of March 1877. 

1 tSoo. 52 ;—Whenever the obligor and obligee of an obligation shall agree that in the 
event of the obligation not being duly satisfied, the amount 
Record of agreement na thereby may be recovered in a summary way, a^d shall 

amount secured by an ODD- timo of registering the said obligation apply to the 

gation may be recovered Registering Officer to recoil the said agreement, the Registering 
summarily. Officer, after making such enquiries as he may think proper, 

shall record such agreement at the foot of the endorsement and cortificate required by 
Sections GB and 68, and suqJi record shall be signed by hiii\,and by the obligor, and shall be 
copied into the Register Book No. 1 or No. G, as the case may be, and shall be primd facie 
evidence of tho said agreement.] 
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UKKODA PERSAD ROY V. 


Baboo Hem Ohunder Banerjee for the Appellant in reply. 

The judgment of the Court was delivered by^ 

Kempi J. who was of opinion that the cases quoted conclusively showed 
that an appeal could not be maintained. 

Appeal r^iised. 


^ NOTES. 

u. APPEAL FROM ORDERS IN EXECUTION OF SUMMARY DECREES UNDER 
XX OF 1896:— 

This case together with,, the authorities on which it was based was OvePFuled by a Full 
d'onch of the Calcutta High Court in (1886) lil Cal., 511 which decision was in conformity with 
that of the Allahabad High Court in 1 Alt., 58B, and of the Bombay High Court in 5 Bom., 
678. 

In those cases the right of appeal was recognised. 

II. OBSOLETE BY SUBSEQUENT LEGISLATION 

Besides, the value of this case has been lose altogether by the sunynary procedure 
provided in the old Registration .'Vets (XX of 1866 ; VIII of 1871) being omitted from the 
Indian Registration Acts of 1817 and 1908.] 


£3 Cal. 318] 

The nth Jannaru, lH7h. 

Present; 

Mr. .Justice Kemp and Mr. .Justice Morris. 

Unnoda Persad Boy.Decree-holder 

versus 

% 

Sheikh Koorpan Ally.Judgment-debtor.'*' 

[- 1 C. L. R. 408} 

Limitation - - AppbcMion for Execution of Decree—Limitation Act \IX of 1871) 
Sched. tt, art 167 - Act VIII ofJ869, s. 214. 

On the presentation of the last of a series of applicatioas made for the execution of a 
decree, the Court is competent to consider the question whether, on the date of making a 
prior application for execution, the decree sought to be enforced was barred by limitation, and 
that notwithstanding the fact that notice of such prior application had been served on the 
judgment-debtor under s. 216 of Act VIII of 1859. P 

The time prescribed by the Limitation Act (IX of 1871) within which applications for 
execution may be made, govern dl such applications made during the time that Act was in 
force. 

Biinul Doss v. Ikbal Narain (25 W. R., 249) followed. 

In this ca^ an application was made for the execution of a decree on the 
18th of June 1869. Again, on the ^h of_ August 1872, after the Limitation 

• Misoellaneous Special Appeal No. 188 of 1877, against th^order of F. C. Fowler, Esq., 
Judge of ZiUa Tipperah, dated the 18th of April 1877, reversing the decree of Baboo Mutty 
Lall Mookerjae, First Munsif of Brabmanbaria, dated the 10th of January 1876. 
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Act {IX of 1871) was in force, a [519] second application was made for the 
execution of the same decree; and on the 7th August 1872 the usual notice 
under s. 216 of Act VIII of 1859 was issued upon the judgment-debtor. No 
further steps seem to have been taken by >the judgment-creditor towards the 
realization of his decree till the 19th of June 1875, when a i^urther application 
was made for execution of the decree. The judgment-debtor contended that, 
at the time of making the application of the 5th August 1872, such application 
was barred under art. 167, sch. II of the Limitation (Act IX of 1871)'’then 
in force. The present application, therefore, could not be entertained by the 
Court. The Court of First Instance granted the application.' The Lower 
Appellate Court reversed the decision of the (^ourt belo^v, on the ground that 
the application for the execution of the decree made on the 5th August 1872 was 
barred, being made more than three years after tlie filing of the prior appli¬ 
cation of 18th June 1869. The Court held, on the authority of Jibhai 
Mahipati v. Parbhu Bapu (I. L K., 1 Bom. 59), that the limitation prescribed 
by art. 167, sch. II of Act IX of 1871, governed ail applications made for 
execution of decrees during the time that Act was in force. 

The judgment-creditor thereupon appealed to the High Court. 

Baboo Trailakhya Nath Mitter for the Appellant.—The present application 
is not barred by limitation, being madewitliin throe-years of 7tli of August 1872 
being the date of the notice of execution served on the judgment-debtor. The 
lower Court could not look beyond the fact of the issue of that notice, or 
take into consideration the question whether the decree was barred prior 
to the issue of such notice ; see Bofnni Nundun Mitler v. lihuqivan Chunder 
Boy (14 B. L. R.. 144 ; S. C., 22 W. R., 154) and a Full Bench ruling. 
Eshan Chunder Fsose v. Prannath Nag (14 B. L. R., 143 ; S. C., 22 W, R., 512). 
As the first application for execution was made before Act IX of 1871 
came into force, that .Act is not applicable, and the subsequent applications 
[520] are, therefore, governed by the Limitation Act in foi’co when the first 
application was made. 

Munshi Serajul /sfaw for the Respondent.—Act IX of IBTHdoos apply ; 
see Bemul Doss v. Ikbal Narain (2-5 W- R., 249), Hughon Nath Dass, Cuokman 
V. Banee Shnomonep Pei Mohadebee (24 W. R., 20). 

The judgment of the Court was delivered by 

Kemp,>I. —The decree-holder is the special appellant in this case. The 
question is, whether the application which was made on the lOtfi of .fune 1875, 
is within time or not. The Judge of Tipperah has held that it js not. 
The grounds of special appeal taken are: first, that the Lower Appellate 
Court is wrong in holding that the last application for execution was barred by 
limitation ; second, that thp Lo’wer Appella,te Court is wrong in holding that the 
proceedings in execution taken before the passing of Act IX of 1871 are to 
be governed by the said law. The contention of the pleader who appears 
for the decree-holder on the first ground raised in special appeal is, that a notice 
having been issued under the provisiima of s. 216, on the 7th of August 1872, 
and the present application being dated the 19th June 1875, he is within time 
and that the Judge was not competent to look behind the date of the notice, and 
to take cognizance of any proceeding which had been taken before the date 
of that notice. 

Now the Judge finds that, on the 5tb of August 1872, when the application 
was made by the decree-holder, upon which application the notice was issued 
under the provisions of s. 216 of the Code, the decree was no longer alive ; that 
it was barred, inasmuoh'as the application made prior to the 6th of August 
1872 is dated the 18th June 1869, or more than three years before the later 
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application. The pleader contends, that the Judge, as we have already 
stated, is not competent to go behind the notice, and that he ought to have 
held that the starting point was the 7th of August 1872, irrespective of the 
fact that the decree liad already become barred by not l)eing [d21 j enforced 
between the 18th o't June 1889 and the 5th of August 1878. In support of this 
contention he quotes two rulings, liolu'iu Nuitdiin Mitter v. Bhmiwan Uhundcr 
Boy (14 B. L. R., 144 ; S. C., 22 W. K., 154) and a Full Bench ruling, Eslian 
Chwider Bose v. Prannath Bng (14 B. L. H., 143 ; S. C., 22 W.R., 512). The 
first ruling hy Mr. Justice Markby, sitting with Justice Romesh Chundeb 
Mitter, debided that, under the now law of limitation. Act IX of 
IB71, schedule 11, article 167, prescribing three years as the time within 
which ap))lication should i)e made for execution of decrees, it was intended 
that there should be two specific dates from which the three years were 
to be counted, without reference to any inquiry whether the proceedings 
were taken for the purpose of enforcing the decree or were merely colourable 
for the purpose of keeping the decree alive. Now the Judge in this case could 
not have gone into the question whether the application and notice under 
8. 216 was a hona fide application or a colourable application : but the Judge was 
competent to decide whethtir, at the time that application was made, any 
decree was alive or not. He has done so, and found that, at the time that 
application was made, the decree was not alive. With reference to the Full 
Bench decision referred to by the pleader at page 512 of the same volume, 
the late Chief Justice 8ir Rk’HAR]) Coi'i'H, who delivered the judgment of the 
FullBencli, observes, that .Vet IX of 1871 clearly gives to a person who has a 
decree, the power, so far as regards the law of limitation, of applying for execu¬ 
tion of it within three years from its date, or within three years from 
the date of the application to the Court to enforce it or keep it in 
force, and that there is no restriction as to the second or third or any subse¬ 
quent application. Now this ruling assumes that the party who applies has a 
decree which is alive, and that he can make an application to enforce that 
decree either within three years from its date or from the date of any application 
made to enforce or keep in force that decree, or from the date of any notice 
which he may have issued under the provisions of a. 216. We think that the 
view of the Judge is a correct view with reference to thi.s ground of special appeal, 
which we therefore overrule. The second ground [522] by the pleader 
for the appellant is fully disposed of by the case of Bemiil Doss v. Jicbnl Narain 
(25 W. R., 249). The princijile of this decision is the same as that which has 
been wflirmed by the Full J^ench decision in Btssessur Mulhek v. Dhiraj 
Mahatah Chunder Bnhedoor (B. L. R., Sup. VoJ , 967), which has not been in any 
way interfered wiMi by subsequent rulings of the Full Bench. 

The appeal is dismissed viith costs. 

Appeal dismissed. 


NOTES. 

[NO LONGER LJIW- 

This decision is directly oppo.scd to the ruling of the Privy Council in Mungul Pershad 
Dichit V. Oirijfi Pant Lahiri Chmrdhry (1881) 6 Cal., 51: 8 1, Jk,, 128, where the issue of 
limiti^ion having been once dctcrminod (by necessary implication from an uuroversed order 
that attachment should issue), it was not permitted to be re-opened. 

Later decisions have drawn a distinction between cases where the judgment-debtor had 
notice and those where he had not.—13 G. L. J., 26. 

But as notice had been served in this case, in no view can this decision be regarded as an 
authority at the present day.] 
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PRIVY COUNCIL. 

The 3nd, 0th and 8th March and 0th June, t877. 

Present; .. 

Sir J, W. Colvile, Sir B. Peacock, Sir M. E. Smith and 

Sir R. P. Collier. 

Hardeo Bux.One of the PlaiutilTs * 

versus 

Jawahir Singh.Defendant. 


[- i I. A. 178] 

[On Apifeal from the Court of the Commissioner of Seetapore in Oudh.j 
Oudh Estates Act (Iof 1809), s. ■}—Registered talukdar —liencficial interests — 
Act [[of 1868, s. 1, and Act XXKllof 1871, s. 4--Appeals. 

An Oudh taluk atanding iti the same of ,7. 8., as k.ibulialdar, having been confiscated 
under Lord Canning’s proclamation of March IH.'i.S, was summarily settled with J. S. on the 
24th April following. A talukdary sanad was granted to ./. S., and he was subsequently 
registered as talukdar under the provisions of Act I of 1869. 

In a suit against <7. S. by persons alleging themselves to be joint in family and estate with 
him, to have their interest in the taluk declared, held by the Commissioner of Seetapore in 
Oiidli, confirming the decision of the Settlement Cffieor.that, under Act I of 1869, the defend¬ 
ant was protected by his sanad against any claim of the plaintiffs in respect of the taluk. 
Held, by thi I’rivy Council on appeal, that as a per«on who has been 'registered as a talukdar 
under Act I of 1869, and has thereby aocpiircd a talukdary right in the whole property, may, 
nevertheless, have made liimself a trustee of a portion of the beneficial interest in lands com¬ 
prised within the taluk for another, and be liable to arcount accordingly, the suit mu.st be 
remanded for trial as to whether the defendant had agreed, or become bound, to hold the 
villages comprised in the summary .settlement and sanad, or the rents and profits thereof, in 
trust for the plaintiffs. 

[ 888 ] The cases of Mii'tsamul Thiihrain Sookraj Koov'ar v. The GovernmentKtf India 
(14 Moore’s I. A., 112) and The Widow of Shimkiir Sahni v. Jiajah Kashi Pershad (L. R., 
4 I. A.j 198) approved. 

The words ’’ Court of higBost civil jurisdiction in any Province ” in Act II of 1863 have 
reference to the general jurisdiction of the Couita. and not to the finality of their decisions in 
particular cases. A Court which, under the provisions of Act XXXIl of 1871, is a subordinate 
Court, has no authority, under Act II of 1863, to admit an apiieal to Her Majesty in Council, 
even where its decision is final. 

The suit in which this appeal was preferred was instituted in the Court of 
the Settlement Officer of Seetapore in Oudh on the 28th August 1865, hy the 
appellant and one Purbut Singh, who did not join in the appeal, as plaintiffs, 
against the respondent, as defendant, to establish their right and title under the 
Hindu law to the possession and enjoyment of a two-thirds undivided share of 
and in Tjjuk Bassaindgeh situated in the Seetapore district. The plaintiffs 
alleged that they, along with the defendant, were members of a joint undivided 
Hindu family, and that the taluk in question was joint ancestral property. 


1 OAL.—ISO 
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The defendant contended that, with a small eKoeption, the taluk was his own 
separate property in which the plaintiffs were not entitled to share, and of 
which he had always held sole possession ; and that as the lands had been 
settled with him, and a talukdary sanad had been granted to him in his sole 
name b^ the British Qovernment, the claim of the plaintiffs could not be 
entertained. 

On the 21st December 1871, the suit was dismissed by the Settlement 
Officer upon the sole ground that the defendant was protected by his sanad 
under the provisions of Act I of 1869. On the 10th June 1872 the decision of 
the Settlement Officer was confirmed by the Commissioner of Seetapore as " in 
accordance with the invariable practice of the Courts since re-occupation." 
Subsequently, however, on the plaintiffs’ application, the Commissioner certified 
the case to be a fit one for appeal to Her Majesty in Council, on the ground 
that, since his decision had been pronounced, cases had been decided by 
the Priv-y Council, the effect of which had been to modify the view of the 
Cd24J law relating to taluks in Oudh formerly taken by the Oudh Courts. 

The facts of the case and the nature of the proceedings taken in the Courts 
below will appear from, their Lordships’ judgment. 

On the appeal coming on for hearing, Mr. Doyne for the Respondent took 
the preliminary objection that the Commissioner of Seetapore had no legal 
authority to admit it. Under .\ot 11 of 1863, s. 1,*^ an appeal to the Privy 
Council must be from an order of the Court of highest civil jurisdiction. But 
under s. 4t of Act XXXIl of 1871, the Court of the Commissioner of Seetapore 
was subordinate in grade to that of the Judicial Commissioner. It did not 
matter that, in this instance, the decision of the Commissioner confirming that 
of the Settlement Officer was final. The Privy Council Appeals Act of 1874, 
which alters the words of Act II of 1863, and provides for an appeal from 
" the Court of final appellate jurisdiction,” did not come into force until after 
the admission of the present apj)eal. 

Mr. Leith, Q.C., for the Appellant, contended that it must be taken to 
have been intended by the Legislature, in framing Act II of 1863, that the Court 
making the final decree in a suit should be deemed the Court of highest jurisdic¬ 
tion within the meaning of the Act. Here the jndgmenlf of the Commissioner, 

• [Sue. 1;—If a party in a suit is desirous of preferring an appeal to Her Majesty in 
t. * Council from any final judgment, decree, or order made on 

Admission of appeal. appeal or revision by the Court of highest civil jurisdiction in 

any Province in British India not subject to the general r^u- 
lations, or from any such final judgment, decree, or order made in the exercise of original 
jurisdiction by the said Court, in any case in which the sum oi^matter at issue is above the 
amount or value of 10,000 Bupoos, or in which such judgment, dooree, or order shall involve, 
directly or indirectly, any claim, demand, or question to or respecting property amounting 
to or of the value of 10,000 Rupees, or from any other final judgment, decree, or order made 
either on appeal or otherwise as aforesaid, when the said Court shall declare that the case is 
a fit one for appeal to Her Majesty in Council, such Court shall admit such ap^ieal subject to 
such rules and orders as shall be in force,or shall from time to time be made in that behalf 
by Her Majesty in Council in respect of such appeals from Her Majesty’s High Courts of 
Judicature in British Indial 

Qrafies of Courts in tCSec. 4 :—There shall be five grades of Courts in Oudh, 
Oudh. namely:— * 

(1) The'Court of the Tahsildar. 

(2) The (yourt of the Assistant Commissioner or Extra Assi^ut Gommissioner. 

(3) The Court of the Deputy Gommissioner or of the Givil,Judge of Lucknow. 

(4) The Court of the Commissioner. 

(6) The Court of the Judicial Gommissioner.] 

1084 




JAWAHIB SINGH [1877] 


I.L.R. 8 Cal. S25 


affirming the judgment; of the'Settlement Officer, was final under s. 18’^ of Act 
XXXllof 1871. If the objeotion is to prevail, the appellant is put in the 
position of having now to apply to Her Majesty for special leave to appeal. 

• 

Sir Barnes Peacock on behalf of their Lordships said, that the question 
raised was so doubtful that they would recommend the appellant to pl-esent a 
petition for special leave to appeal, which their Lordships would grant: ji,nd in 
the meantime as the parties were ready with their arguments, their Lordships 
would hear them nunc pro tunc. , 

Mr. Leith, Q.C., and Mr. C, W. Arathoou for the Aj)pollant, submitted 
that, having regard to the evidence that the parties were members of a joint 
family, and the admission of the re8-Cd233pondeut that the appellant was his 
co-sharer, the onus was on the respondent to show that the property in 
question was his sole and separate property. The fact that, for the convenience 
of the joint family the estate had stood in the name of the defendant as 
kabuliatdar liad led to the summary settlement being made with him, and the 
sanad being granted in his sole name. But it was, nevertheless, to be taken that 
he held only in a representative capacity and in trust for the benefit of all the 
other members of the joint family. In favour of their contention they cited 
the judgment of Lord Justice James in the case of Mussamut Thukrain Sookraj 
Kooioar v. The Government of India (14 Moore’s 1. .4., 112, at pp. 126, 127) and 
the cases of Hurpurshad v. Sheo Dyal (L. R,, 3 I. A., 259) and The Widow of 
Shunkur Sahai v. Rajah Kashi Pershad (L, R., 4 I. A., 198). They further 
contended that if the appellant could not claim to be declared a joint sharer in 
the taluk, he should at any rate be declared to be a subordinate holder. 

Mr. Doyne for the Respnodent. —The Courts below were right in dis¬ 
missing the suit. Under Act I of 1869 the full proprietary riglits in the taluk 
are vested in the respondent. He is the registered talukdar, and has an 
absolute title. The cases cited in which their Lordships had given effect to 
equitable rights as against talukdars wore not analogous. In Thukrain Sook- 
raj Koowar (14 Moore’s 1. A., 112, at pp. 126, 127) the interests involved w'ere 
not joint but separate, and there was an express written engagement entered 
into by the,defendant lo respect the plaintiff’s rights if she consented to his 
being registered as sole talukdar. That case, moreover, was not as to the 
effect of a sanad in connection with Act I of 1869, but of a m^jre summary 
settlement in connection with the Government letter of the 10th October 1869, 
declaring the position of talukdars with whom lands had been settled. [SiB 
M. Smith. —Is not the effect'of the Governinont letter the same as that of the 
Act ? Sir J. GOBVILLE.—The case is at any rate authority for the proposition 
that, in spite of a summary settlement of the taluk, we may go behind what 
appears and find a trust. There can be no trust of the talukdary rights, but there 
[926} may be beneficial interests in the lands comprised within the taluk 
subject to a trust.] In the case of Hurpurshad v. Sheo Dyal (L. R., 3 I. A., 

Decision of the First Appellate *[ 860 . 18 :—If the Court of First Appeal confirms the 

Court confirming decision of decision of the Court of First Instance, such decieion 
Court of First Instance to be final, shall be final: * 

Provided that where in the trial of any appeal such Appellate Court entertains any doubt 

in regard to a question of law or usage having the force 
Reference to Judicial Cp,m- of law, or as to the construction of a document afiecting the 
miseioner on points of law. merits of the decision, the Court may, either of its own 

* motion or on the application of any of the parties to the 
case, draw up a statement of the ease, and refer it, with the Court’s own opinion, for the 
decision of the Judicial fiommissionor.] 
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259), also, there was no question as to the effect of Act I of 1869. The question 
was, whether the person who had acquired talukdary rights had transferred 
them. In the case of 2*^ Widow of Shuuker Sakai v. Rajah Kashi Pershad 
(L. R., 4 I. A,. 198i, the defendant, it an application for a summary settlement, 
jiad solemnly and distinctly acknowledged the plaintiff’s interest in a specific 
portion'of the taluk, and had followed that acknowledgment by other admissions. 
The c|se was also distinguishable as a case not of confiscation, as in the present 
instance, but of exemption from confiscation under Lorfi CANNING’S proclama¬ 
tion of the 15th March 1858. In a case of exemption the presumi^ion 
was, that it was made m favour of all the members, and not merely of a 
sifigle member of a joint family. J3ut where confiscation takes place all the 
previous rights of the joint family in tlie confiscated estate are lost, and the 
new grant must be construed strictly as tiiaclo in favour of that person only 
who is named in it. 

Mr. Leith in reply. 

Their Lordships’ judgment (which was postponed until, und^r the special 
leave granted, a petition of appeal had been duly lodged and referred to the 
Judicial Committee) was delivered by 

Sir B. Peacock. —This is an appeal from a decree of the Commissioner 
of Seetapore, in Oudh, dated the 10th .June 1872, affirming a decree of the 
Settlement Officer of that district, dated the 2l8t of Decemlier 1871. 

When the appeal was called on for hearing, Mr. Doyne, the learned 
counsel for the respondent, took a preliminary objection and contended that 
the Commissioner had no legal authority to admit the appeal. In support of 
his contention, he referred to the Oudh Civil Courts Act (No. XXXIl of 1871), 
and to Act No. II of 1863. By the -Ith section of the foiner Act, five grades 
of Civil Courts in the Province of Oudh were established, C327 j of which that 
of the Judicial Commissioner was the highest. By s. 15, cl. 3, of the same Act, 
an appeal from a decree of the Commissioner, when an appeal is allowed by 
law, lies to the Judicial Commissioner ; hut by s. 18 it was enacted that if the 
Court of First Appeal confirms tiie decision of tlie Court of First Instance, such 
decision shall be final. , 

By 8. 1 of Act II of 186.3, which was a general Act to regulate the admis¬ 
sion of appeals to Her Majesty in Council from the Courts in the Non-Regulation 
Provinces in India, the right of appeal was limited to final judgments, decrees, 
or orders made on appeal or revision by the Court of highest civil jurisdiction. 

It was contended on the part of the appellant jihat. as the judgment of 
the Commissioner affirming the judgment of the Settlement Officer was final, 
and no appeal lay from it to any Civil Court of higher jurisdiction, the Court 
of the Commissioner was, as regards this case, the Court of highest civil 
jurisdiction in the Province. It should be remarked that, in the Privy 
Council Appeals Act of 1874, which was passed after the appeal in the present 
case was allowed, and which repealed Act No. II of 1863, the words '* Court of 
final appellate jurisdiction ” are used in place of the words “ Court of highest 
civil jurisdiction.’’ 

Their Lordships are of opinion that the Court of the Commissioner was 
not in this case the Court of highest civil jurisdiction in the Province within 
the meaning of Act II of 1863, notwithstanding that Jbhe decision of the dom- 
missioner wts fined. If the Commissioner had reversed the decree of the 
Settlement Qfficer, his decision would not have been final, but an appeal might 



V. 


JAWAHIE SINGH [l877l 


I.L.R. 8 Cal. 528 


have been preferred to a higher‘s Court of civil jurisdiction in the Province—viz,, 
to that of the Judicial Commissioner, 

In their Lordships’ opinion, the words “ Court of highest civil jurisdiction 
in any Province,” in Act II of 1863, had reference to thet^general jurisdiction 
of the Courts, and not to the finality of their decisions in particular cases. IS 
the Court of the Commissioner was the Court of highest civil jurisdiction 
in the Province, within the meaning of that section, because an .appeal 
from his decision in the particular case did not lie to [d28j a higher Court in 
the Province, a Court of Small Causes would be equally a Court of highest 
civil jurisdiction in a case in which its decision is final: and, in that case.it 
might, under the provisions of the same section, admit an appeal to Her 
Majesty in Council, if it should declare the case a fit one foi' such appeal. 

When the preliminary objection was made their Lordships recommended 
the appellant to present a petition for special leave to appeal, which was 
accordingly done, and special leave was granted. In order to avoid delay and 
expense, the Court suggested that the case should be argued ■nunc pro tunc, and 
that course was assented to by the learned counsel on both sides and adopted. 

Under the special leave a petition of appeal has now been duly lodged, and 
referred to the Judicial Committee. 

The suit was brought by Hardoo Bux, the aiijiollant and Purhut Singh 
against the present respondent. Purhut Singh has not joined in this appeal. 

The plaintiffs in their plaint stated that, during the King’s time, the 
Talukas of Bassaindeeh and Sijaolia formed one taiuka, and that the fathers of 
the parties were seven brothers descended from a cjimnon ancestor ; that four 
of tliein separated and partitioned Taiuka Sijaolia from i3assaindeeh ; that 
Taiuka Bassaindeeh formed the share of Jlavanchal^ Singh, father of Ilardoo 
Bux, iilainlifi', Futeh Singh, father of Purhut Singh, plaintiff; and Bhawani 
Singh, fatlior of Javvaliir Singh, the defendant; that the plaintiffs’ fathers, being 
seniors, used to make collections from the estate and to manage household 
expenses, including those incurred in marriage and funeral ceremonies; that 
the father of the defendant treated them as hi« superiors, and never interfered 
in the affairs ol the estate; that defendant’s father was junior, and was 
treated 'oy the plaintiff's’ fathers as if ho were their own son; that they 
(the plaintiff’s’ fathers) got the kabuliat executed in his name with the view to 
avoid inconvenience to themselves, and to connect him with offices, but they 
all lived in oornmensality, and defrayed their expenses out of the ihconio of the 
said taiuka ; that after the death of the fathers of tlio parties the old practice 
prevailed between them up to date; that they had been living [6293 together 
and their expenses paid out of the profits of the same estate; that the 
plaintiff's had continued to enjoy the possession of the taiuka while the 
defendant had been the kabuliatdar ; that us the defendant was kahuliatdar 
the sauad had been granted to him; that for one or two months, the defendant 
had, under the sail ad, given rise to enmity, and intended to dispossess them 
and put a stop to the profits enjoyed by them for the time past, and wished to 
dejirive the real owners of their right, while the said sanad did not contemplate 
to destroy the rights of the plaintiffs ; that in the arbitration case of Bifhashar 
Bux and Ganga Bux, talukdars of Sorara, the defendant had, in his own 
deposition, stated that in case of his (defendant’s) brothers claiming their 
shares he would not decline to give them their shares; that the defendant 
had altogether forgotten this written admission. Wherefore the plaintiffs 
prayed that, after proper inquiry, orders be passed that they be not deprived 
of their right. 
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In their written statement dated the 6th October 1665, they stated that 
they had been compelled, by an order of the Oriminal Court, dated the 
15th September 1865, to give up possession, but that previously to that 
time they had held continuous possefsion. They prayed that, under the condi¬ 
tions laid down in the sanad, in cl. 2, Circular 2 of 1861, the Government of 
India letter No. 23, dated the 19th of October 1859, and Circular No. 6 of^ 
19th June 1861, justice be done to them, and that they might not be depHved 
of theft right? 

The defendant-, in his written statement, alleged that the taluka in dispute 
wps the solely acquired property of his ancestors, and particularly of his father; 
that there had all along been only one kahuliat; that he had held possession 
without any one as co-sharer; and that he, of his own free will, had been 
assisting his near relations with food, etc., without their having any right; and 
that a summary settlement had been made with, and a Government sanad 
granted to, him alone. 

The Settlement Ofhcer did not enter into the question whether the property 
was the self-acquired property of the defendant’s father or was th8 joint 
ancestral property of the three brothers mentioned in the plaint, but he dis¬ 
missed the suit imon the sole ground that the defendant was protected by Act 
No. I of 1869. [330] He stated that he considered himself bound by the 

opinion of the Financial Commissioner in the late Supreme Court of Landed 
Estates Jurisdiction, in which, upon a petition presented by the plaintiff 
relating to another matter, the Financial Com.7iissionar stated that the defend¬ 
ant was protected by his sanad, that the plaintiffs could get nothing, and that 
it was perfectly useless their continuing litigation.” 

The plaintiff Harden Bux appealed from that decision to the Commissioner 
who, without giving any reasons, dismissed the appeal, stating that the suit 
had been dismissed in accordance with tlie invariable practice of the Courts 
since re-occupation. Subsequently, upon an application by the plaintiff to the 
same Commissioner for a certiffcato that the case was a fit one for appeal to 
the Privy Council the Commissioner made the following remarks :— 

'* 1 have had this case bofor mo several times sinco the receipt of the files, and 1 have 
consulted the Judicial Commissioner on the points as to which I have felt doabts. 

“ The case is before mo on an application from the appellant for a certificate that it is a 
fit suit icm appeal to the Privy Council. I have no hesitation in granting this certificate, for, 
though the order of this Court passed in appeal, and which it is now proposed to contest, is 
one BO obviou'.Iy in conformity with the previous practice,of the highest Courts of Appeal in 
this province, that it hardly admitted of dispute, and did not pequire to be supported by any 
lengthy argument at the time it was written, since that time several cases have been before 
their Lordships, the orders passed in which have considerably modified the view of the law 
applying to talukas in Oudh previously taken by the Courts of the Financial and Judioial 
Oonunissioners ; and though 1 do not find any case so clearly in point as to require me to 
hear aa application for review, a course which has been suggested by the appellant, the case 
is plearly one in which he should ne allowed every facility for bringing it before a higher 
tribun^. 

'Hie eertifioate will, therefore, be granted, and this order will be filed with the record.” 

V 

.‘The Buife wae commenced long before Act I of 1869 was passed, via., as (ar 
back as the 26th of August 1865, but the judgment o| the Settlement Offiber, 
tSi^Oourt of sFirst Instance, was not pronounced for upwards of six years after- 
. i^rds. Soi^. the proceedings which were taken in the meantime are 
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detailed in the judgment of l^e'^Settlement Officer, and well might he describe 
them as “ most extraordinary 1 ’* 

The lands to which the suit relates were included in that part of Lord 
Canning’s Proclamation of March 1856, which declared tliat the proprietary 
right in the soil was confiscated to the British Government which would^dispose' 
gt that right in such manner as to it might seem fitting. 

* 

By the Government letter of the 10th October 1859, set out in the first 
schedule to Act I of 1869, it was declared that every talukdar, -with whom a 
summary settlement had been made since the re-occupation of the provincp, 
has thereby acquired a perthanent hereditary and transferable proprietary right 
in the taluka for which he has engaged, including the perpetual privilege of 
engaging with the Government for the revenue of the taluka. 

By 8. 3 ’ the Governor-General in Council desired that the Chief Commis¬ 
sioner of Oudh should have ready a list of the talukdars upon whom a 
permanent proprietary right had then been conferred. 

Plteviously to that letter, viz., on the 24th April 1858, a summary settle¬ 
ment of the lands had been made with the defendant. Ho was consequently 
included in the list of talukdars, and a sanad was granted to him. After the 
passing of Act I of 1869, he was also registered in List No. 1 under Act I of 
1869, 8. 8, and also in List No. 6 [Oudh Government Gazette, August 
7th, 1869). 

The order for the summary settlement with the defendant was made by 
Colonel Barrow, the then Special Commissioner. The defendant, in his applica¬ 
tion for the summary settlement, stated that he had no partner other than the 
plaintiff Hardeo Bux. 

(Their Lordships then referred to and read certain correspondence which 
passed between Mr. Wood, the Settlement Officer, and Colonel Barrow, the 
Commissioner of the Lucknow Division, as to the parties with whom the 
settlement had been made and a memo, of the information conveyed by those 
letters, which had been sent by the Settlement Officer to the Commi8-[S32j 
sioner of the Seetaporo Division, and the orders of the Financial Commissioner 
thereon, and continued.) 

In consequence of these orders the proceedings appear to have b^en sus¬ 
pended until the I3th December 1871, when the plaintiffs presented a petition 
praying for final orders. In the meantime Act I of 1869 had been passed. 
The then Settlement Officer took op the case, and, on tlie 21st December 1871, 
held, as before stated, thdt the plaintiffs’ claim was barred by that Act. 


* ISec. 3 :—Every talukdar with whom a summary settlement of thettovernmont revenue 
_ , , . . , t. was mado betwoen the first day of April 1858 and the tenth day 

Talukdars to nave October 1869, or to whom, before the passing of this Act and 

able and transferablerights subsequently to the first day of April 1858, a talukdari sanad 
in their estates. shall be deemed to have thereby acquired a per¬ 

manent, heritable and transferable right in the estate comprising the villages and lands 
named in the list attached to the agreement or kabuliyat executed by such talukdaj when 
such settlement was made, or which may have been or may be decreed to him by the Court 
of an officer engaged in making the first regular settlement of the province of Oudh, suoh 
decree not having been appealed from within the time limited for appealing against it, or, 
if appealed from, having been affirmed, subject to all the conditions affecting the talukdar 
n *!.! 1 . 1 _* • contained in the orders passed by the Governor-General of 

Subject to certain eon- jjjg ^^nth and nineteenth days of October 1869 and rs- 

ditiona. puUished in the first schedule hereto annexed, a&d subject 

ainn to all the conditions contained in the sanad under which the estate is held.] 
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Their Lordships cannot help remarking upon the irregularity of many of 
the above proceedings. They cannot attach any weight to Colonel Barrow’s 
recollection to which he refers in his letter of the 6th April 1866. If anv 
information from Colonel Barrow was considered necessary, he ought to have 
lieen examined as a witness. The Settlement Oflicer, who was acting as a' 
.ludge, Ought not to have written to him to knovv what his recollection was upon 
the subject of the summary settlement. His answer was not evidence, and cannot, 
any more than the opinion expressed in his letter of the 2dth September 1866, 
be properly u^ed in forming a judicial opinion on the case. Indeed, Golond 
Barrow does not appear to have always entertained the opinion that the settle* 
m’ent was made with Jawahir Singh for his benefit alone, for in his Minute, 
dated 11th April 1868, he says : * 

“ I have been much troubled by this case in many ways, and Jawahir 
Singh, by his bad faith with his relation, ?o/io fmd Uiml with him as an un¬ 
divided family in the Nawnbee, is only leading to his own discomfiture. I 
would have him look to the summary settlement w’hich was made with him 
and Hardeo Bux. Perchance that may yet he carried out.” 

Officers who act as -ludges, if entrusted at the same time with adrafiiistra- 
tive duties, ought to lie most scrupulous in the endeavour to form their opinions 
independently. They ought not to refer to their superiors, whether judicial or 
administrative, for opinions to enable them to form their own judgments, or for 
instructions or orders directing them as to the course which they, as Judges, 
ought to pursue. As properly remarked by the Chief Commissioner in his 
Circular No. 6, p. 39, C533j “ the Courts are open to all and must be guided by 
their own rules.” 

Colonel Barrow had no authority to stay, until tlie issue of now rules, the 
proceedings then ponding judicially before the Settlement Officer. It does not 
apnear whether now rules were ever issued. The Settlement Officer, in his 
judgment, treats tlie measures referred to by the Financial Commissioner as 
having acquired the force of law by Act I of 1869. 

If the Settlement Officer had acted at once upon his own judgment, in¬ 
stead of referring for instructions or orders, the probability is that his judgment 
would have been given before .Act I of 1869 was passed, and in that case ho 
might have come to a different conclusion. 

Be that as it may, their Lordships must deal with the case as they now 
find it. 

The question is: Is the plaintiff entitled to any and what share or 

beneficial interest in the estate, or is his claim barred by Act No. I of 1869 ? 

« 

In support of the appeal the case of Thukrair. Sookraj Koowar v. The 
Government of India (14 Moore’s I. A., 112) was referred to. In that case the 
plaintiff’s husband, the younger branch of the great Oudli family of Bhinga, 
had, up to the time of tlie annexation of Oudh, been in the undisturbed and ‘ 
absolute possession of an estate cajled Deotaha, which had been united in the 
time of the Native Government with the large taluk of Bhinga, of which the 
Rajah of Bhinga, the representative of the elder branch of the family, was the 
taluk^ar, the plaintiff’s husband paying to the talukdar his proportion of the 
jumma assessed upon the whole taluka. 

Upon the making of the summary settlement in 1858-59, after the 
suppression of the Mutiny, the plaintiff was about to apply to the British Govern¬ 
ment for a summary settlement of the mehal which belonged to her husband, 
and which had descended to her. She was, however, dissuaded by the Rajah 
of Bhinga from so doing, he fully acknowledging in writing her right, and 
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suggesting that, as she was old, %he had better leave [d34] the protection of 
her.interest to him, and pledged hittiself that her possession of the mehal should 
be wspected and safe. The summary settlement was accordingly made with 
■4iim alone. Subsequently one-half of the Rajah’s estates lyas confiscated to 
'.(Government in consequence of the discovery of some concealed guns, wliereupon _ 
be pointed out for confiscation the entire rnehal of the appellant as part*of the 
One-lialf of his estates, and the plaintiff’s estate called Deotaha was taken by 
"Government, and the greater part of it made over to .Oiidh loyalists ‘"as a 
reward for good services. ^ 

It wa*s contended that the summary settlement and, the Government letter 
of the 10th October 1859 constituted the talukdai- the absolute owner of 
the whole estate, including the appellant’s estate. Deotaha, and consequently 
that it passed to Government under the confiscation against him. It was, 
however, held by the Judicial Committee that tlie sottloinont and letter 
had no such effect. 

In delivesing judgment Lord Justice JAMES, speaking of the (lovernmont 
letter of the 10th October 1859, said (11 Moore’s I. A., 127): “In Mngl’sh 
language it gave the registered talukdar the absolutely legal title as against the 
State and against adverse claimants to the talukdary : but it did not i-elieve the 
talukdar from any equitable rights to which/i with a view to the completion 
of the settlement, he might have subjected himself by his own valid agreement. 
In this case the appellant was the acknowledged emtut que trust of the re¬ 
gistered talukdar, who bound himself expressly in writing tlnit he would respect 
her rights if she would permit him to bo alone so registered. It would be a 
scandal to any legislation if it arbitrarily, and without any assignable reason, 
swept away such rights, and in this very painful case it is, at all events, agree¬ 
able to their Ijordships to find that no such scandal attaches to the laws or 
regulations or Government Acts in force in Oudh, and that the cruel wrong, 
of which this lady has been the victim, is due to tlie misapprehension 
of the law by the Commissioner. It is almost superfluous to add that the lady 
being clearly as she was, the equi't [S3S] able owner, the decree of confiscation 
against her trustee could, on no principle of law, equity, or good conscience, bo 
made to affect her, and certainly not to justify a sentence which, in efi'ect, 
made her the sufferer for his offence.” 

An undflr-propriotary right, being the interest to which the appellant was 
entitled at the time of the annexation of Oudh, was, therefore, awarded to her, 
notwithstanding the summary settlement and tlie Government letter. • 

In that case there was a written agreement by the talukdar, prior to the 
summary settlement, to respect the rights of the widow if she would allow him 
to obtain the summary settlement. In the present case, however, there was 
no written agreement by the talukdar prior to his obtaining the summary 
settlement, hut merely a representation by him that he had no partner except 
the plaintiff. 

In the case of The Widotv of Shunker Sahai v. Bajah Kashi Pershad 
(L. R. 4 I. A., 198), decided in the Privy Council, 29th July 1873, there was 
also no written agreement signed by the talukdar, but merely a representation 
made by him at the time of his applying for a summary settlement, follcwod, 
apparently, by other admissions. In that case the widow of Shunkur Sahai was 
entitled as co-partner with Rajah Kashi Pershad to one-third share in seven 
villages. The summary settlement of 1858 was made with the Rajah as 
talukdar of twenty-six villages, including the seven in which the plaintiff was 
interested. In his application for the settlement, he stated that, in 1264 Fuslee, 
the summary settlement was made as to the seven villages in partnership with 
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both him and the widow at one-third as the share of the widow and two-thirds 
for himself. In the settlement proceedings it w'as ordered that thp settlement 
of the seven villages with others should be made with the Bajah as talukdar, 
and that the' widpw should be recorded as a co-partner. The settlement was 
accordingly made with the Bajah alone, and he alone engaged for the revenud^ 
The Sanad of the talukdary, including the seven villages, was, under the Govern¬ 
ment letter of 10th October 1859, granted to the Bajah alone. The Bajah 
disputed the widow’s claim, and she sued [S36] for proprietary, and also for 
under-proprietary rights. It was held by the Court of First Instance that her 
#suit for the former wag barred, by the sanad being in the name of Bajah Kashi 
‘Pershad only; and that she could not recover under-proprietary rights because 
any title she might have had must have been to proprietary rights. It was 
held by the Financial Commissioner that the widow was entitled to one-third 
of the profits of the seven villages when the annual accounts should be made 
up. Upon appeal to Her Majesty in Council it was held by the .Tudicial 
Committee tliat there was no ground for holding that the summary settlement 
and the subsequent order of 1859 conferred talukdary rights'on the widow, 
but that she was entitled to one-third share of the profits of the seven villages. 

That case so closely rosomUos the present in many particulars, and the 
remarks of the .Tudicial CoramiWee are so applicable to it, that their Lordships 
will read an extract from the judgment, which does not appear to have been 
yet reported. They say (L. B., 4 1. A., at p. 206): 

" The construction w])ich their Lordships would put upon the words ‘and 
that the name of Shunkur Saliai’s widow be recorded as a shareholder’ is not 
that the Settlement Officer gave or intended to give the widow the right of 
making a summai y settlement as talukdar, but simply desired to place on record 
for her benefit her admitted beneficial interest in some and some only of the 
villages which made up the settled taluk.” 

“ Mr. Capper seems to iiave admitted as to the seven villages that though the 
appellant had not been in independent possession of one-third of the collectione, 
yet that the Bajah might have so bound himself by writing as to have incurred 
the obligation of accounting to her for one-third of thg profits. He ultimately 
dismissed her suit because her agent had failed to produce a deed in writing so 
binding the talukdar. Colonel Barrow, however, appears to have held that the 
admission of the Bajali at the time of the summary settlement and on other 
occasTons, the former being in the nature of an admission on record, were 
equivalent to such a deed ; and that accordingly, the relation of trustee and 
cestui que iru.st having so to speak [537] been' established between them, she 
was entitled to one-third share of the profits of th*e villages when the annual 
accounts were made up. In this part of the Financial Commissioner’s order 
their Lordships entirely concur.” 

This case is, therefore, an authority for the proposition that a person who 
has been registered as a talukdar under Act I of 1869, and has thereby acquired 
a talukdary right in the whole property, may, nevertheless, have made himself 
a trustee of a portion of the beneficial interest in lands comprised within the 
taluk for another, and be liable to account accordiogly. 

In that case the cestui que trust was a stranger. In this the plaintiffs 
claimed as persons constituting with the defendant a joint Hindu family. 

It appears that the respondent, in his application for a summary settlement 
in the case now under consideration, stated that there was no partner of his 
other than HardeoBux, but^he said nothing as to Purbut Singh. 
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Pn the 22nd afarch 1866, the plaintiff deposed that he, Purbut Singh, and 
the respondent all lived together, and had everything in common up to January 
then last, which was nearly eight years after the date of the summary settle¬ 
ment. and more than six from the date of the sanad. 

Their Lordships are of opinion that, uj) to the time of Lord Canping’s 
proclamation, the whole of the villages mentioned in the summary settlement 
were the joint family property of the ijetitioner and Purbut Singh and the 
defendant, and that they were either ancestral or purchased witii the proceeds 
of ancestral estate. The defendant himself, more tlian a year after the date of^ 
the summary settlement, stated in his deposition on oath made in another case; 
on the 8th July 1359, that the custom prevailing in his family was that if his 
cousins, meaning^the plaintiff and Purbut Singh, who wore his ))artners, 
should claim, they could get their shares divided. IJo said, “ tlioy at present 
live with me, and receive food and clothing.” It does not apjiuar clearly from 
the latter words whether the estate was held as joint family jiroporty, or 
whether the dfifendant merely made an allowance to tlio plaintiffs. 

The defendant in his deposition deposed that his statement [8383 made 
at the time of the summary settlement referred to Mouna (lungoa only. Hut 
that seems to he at variance with the statement itself. 

The lower Courts appear to have decided the case merely upon the grnnnd 
that the defendant was proUictod hy the sanad, witlumt adverting to s. 10 of 
Act 1 of 1869, or inquiring whether, notwithstanding tlie smnmarv sottlornont, 
the sanad, and the Statute, the plaintiffs or the appellant liad, either before or 
after the passing of Act I of 1869, acquired or become entitled to a benoffcial 
interest in any part of the property. 

Their Lordships are of opinion that, looking to the allegations in the plaint 
and written statements, an issue ought to have boon raised to try that question. 
They do not, on tlie materials boforo tlioin, feel competent to decide it The 
defendant’s sanad is not on tho record. Tliov have no evidence of all the 
circumstances under which the summary settloniont was made, nor of those 
under which the sanad was granted, nor of what was done with respect to it or 
the property comprised in it before the registration of the defendant under Act 
I of 1869. ' 

Their Lordships will, therefore, humbly advise Her Majesty thaj; the 
Commissioner be directed to try or to refer to tho Settlement Officer for trial 
the following issue, namely, whether tho respondent has, in any and what 
manner, agreed or become bound to liold the villages eoinjinsed in tho summary 
settlement and sanad, or any and what part thereof, or the rents and profits 
thereof, or any and what part thereof, in trust for the nppollant and Purbut 
Singh, or either and which of tliem ; that either i)iirl,v ho nt liberty to adduce 
such evidence upon the trial of that issiio as hu may he advised, and that the 
finding upon suoh issue, together with a translation of any additional evidence 
which may be adduced, be forwarded to the Registrar of the Privy Council, 
in order to enable the Judicial Committee to report to Her iilaiesty their 
opinion upon this appeal. * 

Agent for the Appellant: Mr. T. L. Wilson. 

Agents for the Respondent : Messrs. Barrow and Barton. 
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NOTES. 

£1. SUBSEQUENT LITIGATION 

For proceedings after the remand, sec (1879) 6 1. A., 161. An off-shoot of this litigation 
is the case of Pirthi Pal Singh v. Thaknr J^wahir, (1^86) 14 I. A., 37. 

II. BEGISTERGD TNLUKDAR HAY HOLD ESTATE BENEFICIALLY FOR OTHERS:— 
Seo 11877) 3 Cal., 645 ; (1881) 81. A., 216; (1882) 8 Cal., 769 ; (1889) 17 Cal., 311 ; (1898) 
861. A., at p. 166 (benami claim) ; (1899) 26 I. A., 229 (ihotigh sanad to one alone). 

Tr«[bt in favour of tenant does not arise simply because at the time of application the 
talukdar promised to retain him .—(1884) 12 I. A., 61. 

I]^I. GRANT IN FAVOUR OF A MEMBER OF THE FAMILY :- 
( Does not necessarily give rise to trust:—(1877) 51. A., 1 (Hindu v»ridow, estate hold to bo 
atridJuin). 

lY. PRE-EXISTING RIGHT PRESEBYED :-(1906) 32 I. A., 229 ; (1909) 36 I. A. 118.] 


[639] ORIGINAL CIVIL. 

The 8th April, 1878. 

Present ; 

Mr. Justice Pontifex. 

Groom and another 
venufi 
Wilson. 

Practice—Sumnuiry Suit on. Promissory Note —Time extended for DefeMdanl ' 
to appear and defend Smt—Civil Procedure Code (Act X of 1877), 

Chap. XXXIX. 

The High Court has power to extend the time within which a defendant in*a suit brought 
under chap, xxxix (summary procedure on negotiable luhtrumcuts) of the Civil Procedure Code 
can oonft in and obtain leave to defend : therefore, in a suit in which it appeared that the de¬ 
fendant resided at Peshawur, the time for the defendant to obtain leave from the Court to 
appear and defend was extended to twenty-eight days. , 

Mr. Collis applied, under cl. 12 ol' the Charter, "for leave to file a plaint 
under the provisions of chap, xxxix of the Civil Procedure Code on a promissory 
note made outside, but payable within the jurisdiction; and asked that the 
summons should issue in accordance with foi-iu No. 172 of the 4th schedule to 
the Code. The defendant was an officer stationed at Peshawur. 

Pontifex J., granted leave; but, as the defendant was at Peshawur, 
directed that the time within wliich the defendant might obtain leave to appear 
and defend should be extended to the period of twenty-eight days. The learned 
Judge was of opinion that, inasmuch as s. 582 provides that the summons shall 
issue either in the form mentioned in the schedule, or in such other form as 
the High Court may from time to time direct, the Court had the power to 
extend the time. 

Attorneys for the Plaintiff: Messrs. Boherls, Morgan Jt Co. 
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[8401 APPELLATE CRIMINAL. 


The 17th January, 187ti. , 

Present: 

Mh, -Justice Ainslie and Me. Justice McDonell. 


The Empress on the Prosecution of Ram Manikya ChakrobutAy and othep 

versus ' ’ 

Dononjoy Baraj.”' 


[■- 1 C. L. R. 478] 

Practice-^Distinct offences—Separate charges - Cnmnuil Procedure Code — 
(Act X of 1672), ss. 582, 653,554, lllustraUon (b) — 555. 

Seettou 45S of the Criminal Procedure Code simply places a statutory limit on the 
number of charges which may legally form part of a singli'trial. There is nothing in the 
soctiuii, however, to prevent an accused from being separately charged and tried on the same 
day for any number of distinct offences of the same kind committed within the >car. 

The letter of reference showed that the accused was tried and convicted by 
tlie Deputy Magistrate in eight cases for extorting various suras of money from 
some villagers, the complainants in each case being separate individuals. Five 
out of the oiglit cases were tried on the same day, and so tar as can be gathered 
from the letter of reference, it would appear that each of these cases wa.c tried 
separately. Separate sentences were inflicted on each case. The accused 
appealed to the Court of the District Magistrate, who aflirined the order of the 
Deputy Magistrate. A further application was then made on behalf of the 
accused to the Sessions Judge, who refenod the matter to the High Court under 
s. 296 of the Criminal Procedure Code, on the ground that the convictions 
were bad in law. The alleged oflences being of one kind and having been 
committed within one year, it was not open to the Court, under s. 463 of the 
Code of Criminal Procedure, to draw charges and try the accused at the same 
time toi more than three of such offenoos. • 

No one appeared on the hearing of the ruferonco. 

The judgment of the Court was delivered by 

Ainsliei J. —We see no grounds for interfering. Section 463 of the Criminal 
Procedure Code modifies s. 452, which re<iuire8 a [S413 separate charge and a 
separate trial for every distinct offence, by allowing three charges of three distinct 
oflences of the same kind and committed within one year of each other to bo 
tried at the same time; but this does not moan that, if at one*time or 
within one year a man commits fifty distinct offences of the same kind, he shall 
not in one day he prosecuted for more than three such oflences. This is clear 
from illustration (6), s. 454. 

* Criminal Itoferrnco, No. 88 of 1877, from the ordor of N H. Mcliaaghlin, Esq. 
Officiating District and Sessions Judge of NoakbaUy, dated'the 7th December 1877. 
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[ seal. Ml] 

OBIGINAL CIVIL. 

^ The 8th A^ril, 1878. 

Present: 

Mr. Justice Pontifbx. 


Pestonjee Eduljee Gurdur 
vearsui 

Mirza Mahomed Ally and another. 


PracMce — Joinder—Suit against drawer and acceptor of a 
bill—Civil Procedure Code {Act of 1877), s. !i9.* 

The drawer and acceptor of billu of exchange can be joined as co-defendants in a suit 
brought by the holder of such bills. 

The plaintiff, ae holder of certain bills of exchange drawn and awicepted in 
Calcutta on ITth February 1877, sued the drawer and acceptor thereof to 
recover the amount due on the bills. 

The defendants had not entered appearance, and the case, accordingly, 
came on as undefended. Notice of dishonour was duly proved. 

Mr. Trevelyan, for the plaintiff, referred toByleson Bills, 12th ed,, p. 407, 
and s. 29 of the Code of Civil Procedure, as authority for the joinder of the 
drawer and acceptor as defendants in the same action. 

Pontifex, J. was of opinion that s. 29 permitted such a joinder, and gave 
a decree for the amount due under the bills against both the defendants. 

Case decreed. 

Attorneys for the Plaintiff : Messrs. Trotman and Watkins. 


* tSec. 39 pluntifl may, at his option, join as partios to tbo same suit all or auji 

t ’ a . M of the persons severally, or jointly anA severally, liable on any 

Joinder of pantes name contract including parties to bills of exchange, huncUs and 
on same contract. promissory notes.] 
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C31&3 APPELLATE CIVIL. 

The 21st Dedember, 1878. , 

Present: 

» 

Mb. Justice Ainslie and Mb. Justice Kennedy. 


Goopee Nath Dobey.Judgment-dehtcr 

. versus ' • 

Roy Luohmeeput Singh Bahadur and another.Decree*holders.* 


[-= 1 C. L. R. 890] 

Sale in execution of decree—Postponement of sale — Notice — 

• Proclamation- - Act VIII of 1859, s. 249. 

Where a sale in execution of a decree is postponed, whether indefinitely or to a fixed date, 
it is necessary, in the absence of an express arrangement between all the parties, that a fresh 
proclamation should be made giving notice of the day to which the sale has been postponed. 

It may be presumed, when the notice is wanting, that there has been an absence of 
bidders, from which alone substantial injury must probably have arisen to the judgment- 
debtor (see also Shib Prokash Singh v. Sardar Dayal Singh, post, p. 544). 

Okhoy Chunder Dutt v. Erskine (3 W. R., Mis. R., 11) followed. 

In May 1876 Lutchmeeput Singh obtained a decree against the judgment* 
debtor, under which certain property in the district of Shahabad was attached 
and oi-dered to be sold. The 6th November 1876 was, in the first instance, the 
day fixed for the sale. On the 25th of October the sale was postponed at the 
request of two rival decree-holders to the 11th December. The order postpon¬ 
ing the sale was passed in the presence of the vakils for the decree-holders, 
but without the consent of the judgment-debtor and without any notice to him. 
The proclamation of the postponement was notified simply by a notice to that 
effect put up in the Court-house, but no steps had been taked to convey 
information of the change of day to intending purchasers in the mofussil. 
The sale took place on the lith December. 

The judgment-debtor applied to the District Court to have the sale set 
aside, on the ground that no fresh proclamation, under s. 249 1 of Act VIII of 
1859, was made on the day to which the sale was adjourned. 

* Miacellaueous Begul&t Appeal, No. 265 of 1877, against the order of A. V. Palmer,' Esq., 
Judge of Zilla Shahabad, dated the 5th of September 1877. 

t [See. 249 In all cases of intended sale by public auction, whether of moveable or 
immoveable property, in execution of a decree, a proclamation 
Notification of sales by of the intended sale, specifying the time and place of sale, the pro¬ 
public auction. perty to be sold.the revenue assessed upon the estate when the pro¬ 

perty to be sold is an estate or a part of an estate paying revenue 
to Government, and the amount for the recovery of which tlm sale is ordered, tc^ether with 
any other particulars that the CSourt may think necessary, shall be made in the current 
language of the district. The proclamation shall also declare that the sale extends only to 
the right, title, and interest of the defendant in the property specified therein. Such pro¬ 
clamation shall be made on the spot where the property is attached by beat of drum or in 
such other mode as may be customary; and a written notification to the same effect shall be 
in the Court-hou^ of the Judge who shall have ordered the sale, and in some 
conspicuous spot in the town or village in which the attachment may have takdh place. When 
the property ordered to be sold may consist of land or of any right or interest in land, the 
written notification shall also be affixed in the office ^f the Collector of the district in which 
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[813] The Judge, although he found that the judgment-debtor had not 
Ijeen represented in Court at the time when the sale was postponed, refused the 
application. 

The judgment-debtor accordingly preferred this appeal to the High Court. 

The Advocate-General and Baboo Gooroo Dnss Bamrjee for the Appellant. 

Mobnshee Mahomed Yuaoof, Baboo Mohesli Chunder Chowdhry, and Baboo 
Sree Nath DassJor the Respondent. 

, The judgment of the Court was delivered by 

Ainslie, J. (who, after stating the facts of the case, continued).—The 
judgment of the late learned Chief .lustico Sir Bahnes Peacock in the case of 
Okhoy Chunder Dutt v. Erahtne i'.i W.R., Mis. R., 11) may he quoted as show¬ 
ing that, in all cases in which a sale mav be postponed to another day, it is 
necessary that the formalities rotiuired by law should be gone through afresh 
(unless it be that they have been waived bv the parties themselves). He says— 
“ It is exceedingly important that when an auction-sale is to take place in 
execution of a decree, a proclamation should be made, giving notice of the day 
on which the sale is to take place, so that intending purchasers may go and bid 
for the articles put up for sale, and Act VI11 of IH59 is express on the point.” 
He then goes on to quote s. 249. 

The case then before the Court is, no doubt, somewhat different from the 
present case, inasmuch as in that case tlio postponement had been indefinite, 
whereas in the present case the postponement was to a certain fixed dav. Still 
it appears to us that the principle api)Iies, that in all cases the proscribed notice 
• must bo given in order that intending purchasers may bo able to attend and bid 
at the sale, unless the giving of such notice is specially waived. In the present 
case there was no such notice as is required by s. 249, though it had become 
necessary in consequence of tlie first notice having become inoperative 
otherwise than by the action of the parties to the suit. 

[an] With reference to the substantial injury arising from this irregu¬ 
larity, we think that we ought to hold that, as tlie law distinctly requires a notice, 
and as the notice is so important, in order to secure a fair chance a proper 
price being offered for the property to ho sold, it may be presumed, when the 
notice is .wanting, that there lias been an absence of bidders, from which alone 
substantial injury to tlie judgment-debtor must probably have arisen. 

^ There is some evidence, moreover, in this casfe that the property was sold 
formless than its actual value. The .Judge has rejeoled that evidence as un¬ 
trustworthy, but we think that it should be read in the light of the presumption 
that there must probably he substantial injury from want of notice, and that 
some weight should consequently be given to that evidence, unless it is clearly 
rebutted by evidence of the other side There being no such rebutting evidence, 
we are hound to hold that there is sufficient proof of substantial injury. 

* 

The order of the lower Court must, therefore, be reversed, and the sale set 
aside with costs payable by the purchaser-respondent. 

such land is situate and in the Court-house of the principal Civil Court of the distriot when 
the Court which ordered the sale is subordinate to such Court. The sale shall not take place 
^ until after the expiration of at leasts thirty days in the case of 

Time of wifi. immoveable property, and of at least fifteen days in the case of 

moveable property, calculated from the date on which the 
notification shall have been affixed i« the Court-houSe of the Judge ordering the sale.J 
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MOTES. 

[PROCLAMATION OF SALE—POSTPONEMENT— 

Omiaoion to iaaue a freah one an irregularity : 18 Cal., 406; when a portion was 

released from attachment;—(1878) 3Gal., 544. also (1881) ^ Cal., 466 : (1881) 7 Cal., 
730; (1895) 18 All., 37. 

But the irregularity may be waived ;—(1901) 6 0. W. N., 4*2 and a fresh one ii also called 
for when the aggregate of the postponement amounts to more than 7 days :—(1901) 6 
C. W. H., 44.] 


[8 Cal. 8441 

The ‘20th MarHi, 187H. 

Prijsknt : 

Mr. Justice White and Mr. Justice R. C. Mitter. 


Shib Prokash Singh.Judgment-debtor 

versus 

Sardar Doyal Singh.Decree-holder.'^ 

[ 2 C. L. R. 280 ] 

Sale of ]'roperty in Execution of Decree—Proclamation of Sale 
—Mateiial Irregularity—Act VIII of 1859, ss. 24-9, ‘256. 

The property of a judgment-debtor was proolaijnod and advertised for sale in execution, 
of a decree on a certain day. The proclamation .set out particulars of the property, but subse¬ 
quent to such proclamation a portion of the property was released to a third party. Notwith¬ 
standing this fact, no fresh proclamation was made, and the sale took place on the day origin¬ 
ally fixed. Held, that the omission lo issue a fresh proclamation was a material irregularity, 
inasmuch as the judgment-debtor was entitled to have a proclamation issued accurately describ¬ 
ing the property to be sold, and that such pioclamatiou should be published thirty days before 
the sale (See also Gopeenalh Dopey v. Roy 1 lUtchmeeput Singh Bahadur, ante p. 54*2). 

[5430 In this case the property of tlio judgmont-dehtor had been put up 
for .sale in 1877, under a proclamation which boro date the Uth January 1877, 
and which was published on the 27th of tlio same month, fixing the 5j:h March 
1877 ns the day for sale. The proclamation stated that the property to be sold 
was a 2-anna 8-pie share in a certain taluk, the jiimma of which was 1,269 
rupees 5 annas and 4 jnes. lletweon the 11th January and 6th March, a poridon, 
consisting of 12 kaluins*of the property advertised to he sold, was released from 
attachment upon the apjilication of one Nursing Roy. No fresh proclamation, 
however, was issued ; but, on the date of sale, those who had assembled for the 
purpose of bidding for the property, were informed, at the time and place of sale, 
that a portion of the advertised property had lieen released, and that the sale 
would, therefore, only extend to 2-anna 8-pie shire of the taluk, less the portion 
released. A sale having taken place, the judgment-debtor applied to have it set 
aside for irregularity. The Subordinate Judge overruled the objection? 

The judgment-debtor, therefore, appealed to the High Court. 

£ Baboo Akhil Chunder Sen for the Appellant. 

• Baboo Amind Qoi^al Paiilit for the Respondent. 

^Miscellaneous Regular Appeal, No. 239 of 1877, against the order of Moulvie Mohamed 
Noorul Hossain, Subordinate Judge of Zilla Shahabad, dated the 19th of May 1877. 


1 CAP.—132 
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The judgment of the Court was delivered l)y 

White, J. (svlio, after stating the facts of the case, and the release of a 
portion of property to Nursing Roy, continued) :—The result of the release of 
this portion was, thaf the desorii)tion of tlie jn-operty which was advertised to 
be sold was no longer an accurate description. 

Nov's. 249 of the Code, in prescribing wliat the proclamation is to contain, 
makes express mention of “ tlie property to be sold," and there can be no doubt 
that that particular, is one of tlie greatest importance. In a case where, as 
herp, a variation had arisen between the iiroporty advertised to bo sold and the 
property actually sold, iu consequence of the release obtained by Nursing Roy, 
it was necessary and proper tiiat a trosli proclamation should have issued in 
order to comply with £546} the rociuiremont of the section to which I have 
referred. No such fresh proclamation, however, issueil; but on the day of sale, 
those who liad assembled for the pui’iiose of bidding for the property wore 
informed at the time and place of sale that a portion of the advertised property 
had been released, and bliat tlie sale would, therefore, only extend to a 2'anna 
8-pie share ot the taluk, less that jiortion. It is obvious that this was not a 
compliance wibh the Code, and tliat serious inpirv may have resulted to the 
appellant from the adoption of sucli a course. Tlie judgment-debtor is entitled 
to have a proclamation issued wliicli shall state accurately'tlie jiroperty to be 
sold, and which is published thirti' day.^ before tlie sale. The method adopted 
deprived him of the benelit of tiio thiitv da\s' advertisonieiit, and is open to the 
further objection that intending iau chaseis vveie left in the dark as to the extent 
of the portion which Nursing lioy had procured to he released, and as to how 
much it reduced the value of the 2-arina H-pie share of the taluk which was 
^advertised for sale. That the jiroceeding, under those circumstances, to sell the 
appellant's jiroperty undoi the jiroclamation of the 1 Ith January 1877 aiiiountod 
to a material irregularity, we tliink there can be ik> doubt. The wav in which 
the Subordinate Judge has dealt with the objection is this, lie says “ No 
rule has been pointed out and urged that m a case like this the writ of attach¬ 
ment and sale proclam.'ttiori should he served and pulilishod anew under that 
rule. It being so, to call suc.li an omission an irregularity, is altogether false 
and improper." The objection is not jiointed to the omission to issue a fresh 
writ of attachment, but to tlie luuission to issue a fresh j)rocliiiii 4 ]ition. A 
reference to s. 249' of the Code wDuld have satislied the Subordinate .fudge 
that a frejh jjroclainattoii wa,s, ui strictness, required, niasuiuch as tlie jirojierty 
actually sold did not corrosjiond wiih th.it which was jiroclaimed to he sold. 

Tlie irregularity being in our opinien material,.wo have next to determine 
whether the judgment-debtor has proved that lie Inis sustained substantial 
injury by reason ot that irregularity. We can in,sily suppose that be may have 
done BO, and it is an irregiilaritv of such a sort that very little evidence 
would satisfy the Court on tlie point, it is necessary, however, for him 

to give some evidence of substantial injury, hut this ho is unable to do upon 
the present applic.ition, because ho cannot show what is tlie value of the 12 
kalums which have been deducted fi om the 2-anna 8-pie share of the taluk. 

The Court below does not appear to have examined the evidence with a 
view to this point, nor indeed did the question projierly arise there, because it 
held that the objection on the sc ire of irregularity failed, in which case, oi\ 
course, it would be unnecessary to consider whether substantial injury had pt 
had not been auflfered by the judgment-debtor. • 

• fSec. 249 :—q. v. supra I.L.R., 3 Cal. 542.} 
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This question now becomes material, and we think, considering the course 
which the application took in the Court below, that the judgment-debtor 
should have an opportunity of substantiating this part of his case. We shall, 
therefore, with these remarks, remand tTio case to the Sahordinate Judge, and 
direct him to ascertain from the evidence on the record, and from any further 
evidence that may be adduced by the parties, whether the appellant has 
sustained substantial injury by reason of the occurrence of the ir^jsgularity 
complained of. The appellant and respondent respectively will have liberty to 
produce such further evidence. • 

The costs of this appeal will abide the result of»tlie remand. , 


NOTES. 

[SfP Notes to I. L. R.. (’al., !)\-l yiipra.'] 


[ 3 Cal. 647] 

The (ith Decrmher, 1S77. 

■ Present: 

Mr. JtJSxrcE Mahkhvasd Mr. .Utsttce Mitter. 


tiolokemoney Dabia and others.Docico-holdors 

cersns 

Moliosh Clmnder Mosa and another.■ludgmcnt-dol)tors.'' 


[ 1 C. L. R. 149] 

Apphrutwn fot E.i:ccution of Decree for Arrears of ll^nt --Lnnitaliou—Proper 
Applictdton - (.'j ire 111 ar Order, 10th Jtiln li>7 i —Heiuj. Art Vfll of IhOO, s. 58. 

The words “ no proee.ss of oxociitioii of any dcscTipiiion whatsoever shall lie issued on a 

jad>(inent in .my suit.after the liip.'-e of tlirec years” in s, .'is of ReiiK. 

niean, that u.xecutiun shall not issue uulo.ss a proper applieatiun for cxeeutioii is made within 
three years from the date of the judgment. 'I’herefore, where, on an appliealioit made on 
6th July, [848] IHT.'i, for execution of a decree for arrears i>f rent, olitauied on tlm -list January 
1HT:1 .1 warrant for the arrest of tho jiidginenl-di-hturs was issued, hut not eseented, a 
subsi'ijueirt appliciilion for exoeution of the same di.en'e made on 17lh M.ireh ISVG was 
held not to he barred. 

The i.ivv as laid down iii Hliiiinif Kiulina (llie.'.e v. h'dthis ('hnndia JS(>\e\i U L. R., 
F. H., R‘2 ; S. Rl W. R., F. L5., .‘1) is not affeeted by the Uireiilar Order No. IH, dated 
10th July 1871 ' (R-1 R. Jj. R., Far. Or., (121. 

'Miscellaneous Speciaf Appeal, No. 1 1.7 of I.s77, iig.iinst the orderof II. T. J‘tiuKep,*Ks<i. ’ 
Judge of Ilooghlv, dated 10th Alarcli 1877, afhiimng a decree of Hahoo Repin Rohatee 
Mookerjw, ^luiiHif of Aiupta. 

f ['Jirr/ilar Order No. JS, dated CnlciUta the lOttiJulij IS7I' :— 

The Court, hating observed that irregularities are committed in the execution of dcoro 0 s<» 
in rent suits, arc pleased to direct tho attention of District Judges to the positive rule laid 
down in section .68 of Act VIII of 1809 (B. C.) as to judgments for amounts not e.xceeding 
Rs. 500 and to intimate that the same process of execution cannot be exocutcd’moro than 
once, and the Court accordingly direct that the reception of supplementary lists of property 
to be attached or other devices by which the provisions of this section arc evaded, may be at 
cgico put a stop to. 

• By order of the High Qourt. 

(8d.) H. J. 8. COTTON, 

Offg. Begisirar.l 
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GOLOKBMONBY DABIA &0. V. 


The facts of this case are as follows:— 

On the Slst January 1873, the presept appellants, with certain other 
parties, obtained a decree for arrears qt rent against the respondents. On the 
5th July 1875, an application was made for execution by arrest and for attach¬ 
ment and sale of the property of the iudgment-debtors, and a w arrant for their 
arrest was granted ; but on the 22nd September 1875, the decree-holders in¬ 
formed tlie Court that a proposal for compromise was made by the judgment- 
debtors, and that their arrest was unnecessary On the compromise falling 
through, a second application was, on the 17th March 187G, made for the 
arrest of the judgment-dehjtors and for an attachment of their property. This 
application was refused by the Munsif; and on appeal to the District Judge 
the order was upheld, the Court being of opinion that the matter was barred by 
limitation under s. 68 of Beng. Act VIII of 1869, and that the Circular Order 
of the High Court, dated 10th July 1874, which directed attention to the 
positive rule laid down by that section of the Act, and provided that in respect 
of judgments therein specified, the same process of execution could not be 
executed more than once, was intended to apply to cases like that of the 
application the subject of the appeal. The decree-holders thereupon appealed 
to the High Court. 

Baboo Bhahub Omnder Bancrjee, for the appellants, contended, that the 
application of the 17th March 1876 for the arrest of the judgment-debtors was 
not barred under s. 68 of the Eent Law, because that application was only a 
continuation of the former application, and in support of this argument, cited 
Bhidoy Krishna Gkose v. Kailas Chajidia Bose. (4 B. L, R., F. B., 82; 
S. C., 13 W. R., F. B. 3), and further that [649]| the Circular Order of the High 
Court, dated the 10th July 1874 (13 B. L. R., Cir. Or., 62), had been miscon- 
^.iuotrued by the lower Cofrt, as the Circular simply provides that a process 
once executed shall not be issued again ; but in the present case, as the warrant 
of an-est was never executed, the Circular docs not apply, and further, that the 
Circular could not set aside the ruling of the Full Bench reported in Bhidoy 
Krishna Ghuse v. Kailas Chandra Bose (4 B. L. E., F. B., 82; S. C., 13 W. R., 
F. B., 3). 

Baboo‘iJoido Nath Dull, for the respondents, pointed out that the judg¬ 
ment-creditors had allowed so much time to elapse between the twq applica¬ 
tions, that the second application must be taken to bo distinct from the first, 
and therefore was barred, and cited Lalla Bam Sahoy v. Dodraj Mahio 
(20 W. R.r 395). 

The judgment of the Court was delivered by 

Markby, J. (who, after stating the facts of the case, continued).—In this 
case we think that the decision of the Munsif and of the District Judge was 
wrong, and that execution ought to have been allowed to issue. 

Now the Full Bench have laid down in a case (4 B. L. R., F. B., 82; 

C., 13 W. R., F. B., 3), and that decision is binding" upon us, what the 
true construction of the section is which imposes a term of limitation of 
three years upon a judgment-creditor when applying for execution. The 
eflfect of 4hat decision is stated in the judgment of Mr. .Tustioe Macphbrsun, 
who says that “ the words should be considered as meaning that execution 
shall not issue unless a proper application for execution is made within 
three years from the date of the judgment.” That I understand to be the 
decision of ^tbe majority of the Judges of the Full Bench. That being so, 
the real quwtioo which we have to determine in this case is whether the pro¬ 
ceeding of the 17th March 1876^ was a now and substantive application for 
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execution, or whetlier it waa ilherely a step taken by the judgroent-creditors in 
furtherance of the execution for which they applied, and applied successfully on 
the 5th July {.dSO] 1875. Now one of th#facts to be noticed in this case is, 
that the proceedings which took place on«the 17th March 1876 and subsequent 
proceedings were all under the original number which wal borne by the pro¬ 
ceedings of 1875. I do not say that that vvas conclusive in the matter, but1t 
certainly goes to show that the proceedings which followed upon the application 
of the I7th March 1876 were not proceedings upon a new execution then for 
the first time issued, but steps taken in furtherance of the original application. 
And under all the circumstances of this case, we think that we’are justified in 
saying that the steps taken for the arrest of the judgment-debtors in Miwch 
1876 were not new proceedings but a continuation of the old proceedings. If 
that be so, then, according to the Full Bench decision, it is incumbent upon us 
to hold that they are not barred. 

The District Judge has relied upon the terms of a circular order of this 
Court. We do not at all wish to weaken the effect of anything whicli is stated 
in that circular order. That circular order does not and could not affect the 
law ns laid down by the Full Bench decision. Notwithstanding anything 
which is contained in that circular order, the question must be decided in the 
same way, viz., by inquiring whether the application made for execution upon 
which proceedings were had, was made within three years from the date of the 
decree. 

The vakeel for the respondents has also relied ui)on a decision in Lnlla 
Ram Sahoy v. Dodraj Matho (20 W. R., 395). All that is necessary for us to 
say upon that decision is this, that the question of delay on the part of the 
judgment-creditors is not anywhere referred to by the Full Bench. It may be 
that the question of delay on the part of the judgment-creditors may in some 
cases be useful in assisting the Court to determine whether an ambiguous' 
proceeding is a fresh application for execution or a step taken in furtherance 
of a previous application. But there is nothing which will autliorize us to 
import into the law of limitation the question of diligence on the part of the 
judgment-creditors as a substantive portion of that law. 

[331] We think that the decision of the District Judge must be set aside, 
and the money deposited by the judgment-debtors must be paid out to the 
decree-holders. The decree-holders will be entitled to their costs in this Court 
and the Courts below'. 


NOTES. 

[ I. LIBERAL CONSTRUCTIOM- 

The words “from the dateof such judgment ” in Bengal Act VIII of 1869, s. 68, were 
liberally construed in (l&Sl) 7 Cal., 127. See also (1906) 6 C. L, J., 146. ' 

II. LIMITATIOH- 

„ A suit by the judgment-dehttrr which was decreed and in which an injunction was granted 
restraining the execution of the decree but which was ultimately dismissed on appeal, was 
not such a proceeding as would i^revent the decree being time-barred^:—(1901) 6 
0. W. N., 735.3 - 
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» [8Gal. SSn 

The ^7th February, 1878. 

PllESKNT; 

Mr. Jus'j;ice Ainslie anS) Mit. Justice McDonell. 


Sheikh Ktioorshed Hossein and otlieis.Decree-holders 

11 lurnis 

Nubbee Fatima and others..liidgment-debtors." 


♦ • [ 2 C. L R. 187] 

Suit for Partition I E.reciUton — Limitation—Hiyht of Co-sharrr in Paitition — 

Suit to ciiforce Decree. 

A dccrep for parlitiou not like n. docrpc for inoucv or tlio delivery of Kpccific property, 
which is only in f.ivour of the pl.iintilT in the suit. It is a joint dechirntion of the rights 
of persons interested in the property of whieh partition is sought, and such a jlecree, when 
properly drawn up, is in favour of each shareholder or set of shareholders having a 
distinct share. 

J, on the 51!)fh .Tune 1871, ohlaitied .t deereo for ]nirtition iig.iinst 7J, his co-share¬ 
holder, and, on the 28th Noveniher 1870, applied to h.ive the execut'on proceedings struck off 
the file. The application was refused, and the p.irtition was ordered to be coinploted at It's 
expense. //iuW, that as the execution proceedings t.ikeii either by one shareholder or the 
other were taken on behalf of both, l-init.'ition did not appl>. 

In this suit the plaintiff obtained a decree on the 29th .June 1871 against 
the defendant, his co-sharer, for pstrtition of a 3-anna G-gunda share out of 
8 annas of Mouza Dilawaporc. I’lairitiff took out execution, and a greater part 
f the land had been partitioned under the execution : the plaintiff, liowever, 
dissatisfied with the way in whicli tlie lands had been divided, applied, on 28tli 
Novemlier 187(5, to liave the execution pi oceedings struck off tlio file, where¬ 
upon the defendant exjiressed liis willingness to carry on the execution 
proceedings. The Court of First Iiistnnce rejected the jilaintiff’s application, 
and directed the partition to continue at the defendant’s expense. 'I’he Lower 
[852] Apyellate Court having confirinod this order, the plaintiff preferred 
a special appeal to the High Court. • 

Moonshee Mahomed Ymoof for the Appellant.^. * 

Mr. M. L. Sande.l for the Respondents. 

The ^qd^ment of the Court was delivered by 

AinsliOi J. (who, after stating tiie facts of the ca.se, continued).—In special 
appeal it is contended tiiat the defendant is notenlilled to execute the decree at 
all; and if entitled, that he is barred by limitation. 

With regard to the first point, we are of opinion that a decree for paitition 
is not like a decree for money or for the delivery of specific property, which is 
only in favour of the plaintiff in the suit, ft is a joint declaration of the rights 
of persons interested in the property of which partition is sought, and having 
been so made, it is unnecessary for those persons who are defendants in the 
suit to come forw^ard and institute a new suit to have tlie same rights declared 
under a'second order made. It must he taken tliat a decree in such suits is a 

* MiHcnllancous Special Appeal, No. 308 of 1877, against the order of R, J. Richardson 
Esq., Judge of Zilla Tirhoot, dated the 6th of Juno 1877, 'ifflrming the order of Baboo Greesh 
Chunder Glvose, First Subordinate Judge of that dihtrict, dated the 28th of November 187g. 

t The pwtition nuder a decree of an estate paying rent to Government is now to be made 
by the Collector, see s. 265of the Civil Procedure Code 1---C.P.C., 1908, sec. 1, Or. 21, r. 54.] 
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decree, when properly drawnrup, in favour of each shareholder ot set of share¬ 
holders having a distinct share. In the present instance there being fortu¬ 
nately only two i^iirties, there was no room for ambiguity in the drawing up of 
the decree. 

• 

On the question of limitation, wo think that it is impossihlo, in a case like 
this, to hold that tiie execution proceedings taken hy either one 6hai;pholder''or 
the other are anything hut proceedings on account of both the shareholders. 
The noeossarv result of those proceedings was to divide off the shsh'e of the 
defendruit, and while this was going on at the instance of the plaintiff, it 
would have been merely superfluous for the defeiidant to have? put in an appli¬ 
cation to !iav(^ the same thing done at her insta^nco. Therefore, we tjiink 
that it must he taken that the ]n'ocec*dings in execution earlier than 1876 have 
the same effect as if the\ had been originated in the name of the defendant; 
consequently limitation docs not apply. 

The appeal is dismissed with costs. Apijnd tlisviiKml. 


NOTES. 

[PARTITION DECREE- 

1. 'I’lic CKiil.inatioi) Ilf Ihi'n xtnro of such ifocrei.' given jii lliis c.isc has h(?cii adopted 
in (1«'.(7) 'i-2 M.id , : (1.S97) ‘20 All , HI. 

•i. Si’c flSSi)) 1.2 All., .'iOi'i, where it was held that the slicire to he olitaiiicd b\ the plaiii- 
lilT would give the Court jurisdiction and the shares of the defendants should not 
lie Hscerl vnicd when there was no pr.iver for it. StK JoilN El)(iRadded, “ should 
the question in SCiil., arise, we would not be prepared to follow that decision.’’ 

:1. Hut where tlic plaintiff f.iils to obtain a deeico for his share, the (lefeiiiiiinIs cannot 
insist on their shares being asccriaiued and decreed in that suit: —(lilOd) HI Boiu., 271. 

1. As between eo-defendiiiits issues may aiise and would be when determined tf.s 
enUt .—11 Bom., 21fi ; (l'.K)l) .11 Cal,, 9.7 S (’. W.N.. HO.] 


[533j OHKIINAL OlVJL. 

'I'hti 4th and Oik Ajiitl,lh7S. 
PKJiSKNT : 

AIB. .lUSTICK I’ONTIFKX. 


The Administrator-General ct Beng-al 
.\.pcar. 

Will, Construction of—Ahsohite Gift—Ivfciciice draicn bu subsequent piovisioth*. 
for enjoyment if suck gift--Intention of Testator. 

Where a testator leaves a legacy nh.sohitely as regards his estate, hut testricte the mode 
of the legatee’.^ enjoyment to secure certain objects for the benefit of the legatee, and where 
such objects fall, the absolute gift prevails ami docs not fall into the residue of the testator’s 
estate. Therefore, where a testator gave legacies to certain of his grandsons and grand¬ 
daughters, but nevertheless declared that such legacies should bo held upon trust {as to 
the legacies to the grandsons) to invest the same and to apply the income during the 
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minority of tho legatee towards his maintenance and cduoation, and upon his attaining 
the age of 21 years to ^y him the income during his lifetime, and after his death to 
pay such income unto the widow of such grand.son, and after the death of both of them 
to transfer the capital unto the child or children of such grandson as being a sou or 
sons should attain the agpof 21 years, or licing a daughter should attain that age, or marry 
in equal shares as tenants-in-common ; and where the testator especially provided as 
to tho legaay left to one grandson that upon the hapjiening of certain events it should be 
paid to his other grandchildren : Held, that the gifts to the grandsons were absolute, and that 
the subsequent provisions were simply a qualification of the gifts for the benefit of the 
legatees ; and that^ therefore, upon the death of one of the grandsons unmarried, his legal 
representative was entitled to the legacy left to him. 

Vl/asscnce v. lierney (1 JL and G., .5.'>l) and Kellett v. Kellett (L. R., 3 H. L., 160) 
followed. 

In this case the Administrator-General of Denffal, as legal representative 
of Pahl Apear, wlio had died intestate and unmarried in June 1877, sued the 
defendants as executors of the will of Aratoon Apear. The testator had died 
many years ago, and the plaintiff claimed payment of a legacy of Rs. 20,000, 
to which he contended the estate of Paul .\pcar was entitled under his will. 
The defendants, howwer, stated that, as the will in question did not direct 
how the legacy bequeathed to Paul Apear was to he disposed of in the event of 
Paul C8343 dying without issue and without leaving a widow, they were advised 
not to make over the same to the plaintiff without a decree of Court. 

The clause of the will relating to the matters in question was as follows : 

“ I give to each of my grandsons and granddaughters (sons and daughters 
of my deceased son Apear Aratoon Apear), viz., .\ratoon Apear, Gregory 
Apear, Alexander Apear, Paul Apear, Caclitick Apear, Johannes Apear, Sarali 
Amelia Apear, and Hanudi or Anne Apear, now the wife of Mr. G. A. Bishop, 
-»«lie sum of Rs. 20,000. Nevertheless, I declare that the said shares or legacies 
of each of my said grandsons and granddaughters shall be held by my 
- trustees upon the trusts hereinafter declared concerning the same respec- 
^ tively, that is to say, as to the legacies of each of rny grandsons upon trust 
to lay out and invest the same in the purchase of Government or Parlia¬ 
mentary stocks or funds in India, or Great Britain, or in Bank of Bengal 
shares or in oruijon anv mortgage of freehold estate in Great Britain or 
within the Town of Calcutta or on loan to the firm of Messrs. Ape^r A Co., 
on their own personal security, with power from time to time to vary such 
investments and during the minority of such grandson in the discretion of my 
said trustee to applv all or any part of the annual produce and income arising 
from the said investment in or towards his maintenance or education or other¬ 
wise for his benefit and to accumulate the unarpplied income. But such 
accumulations are nevertheless to ne paid and applied to oV for the future benefit ' 
of 8uc|i grandson, and, after such grandson shall have attained the age of 21 
years, to pay the income arising from the said investment to him, during his 
lifetime (subject nevertheless as to the legacy of my said grandson Aratoon 
Apear, to the proviso hereinafter contained), and after the decease of such 
'‘grandson, to pay the said income unto any wife of such grandson who may 
survive him during her life, and after the decease of both of them the said 
grandsoq^aud any wife of his who may survive him upon trust to tradsfer the 
capital of the said share, and the funds and securities whereon the same may be 
invested, C893] unto such child or children of such grandson, as being a son or 
sons shall attaiu-tbe age of 21 years, or being a daughter or daughters shall actaiq 
that age or manry, in equal shares, as tenants-ia-oommon*for the absolute use 
and benefit of -suoh child or children respectively. The testator then made 
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a limitation over of tbe legacy to his grandson Arratoon Apop^r and also provided 
that the trustees should be at liberty if they thought fit to transfer the legacies 
left to the grand-daughters to separate trustees. 

Mr. J, D. Bell (with him Mr. Fergnson) for the plaintiff, contended, on 
the authority of Lassencii v, Tierney M. and G., 551)* that the legacy to 
Paul Apcar was an absolute gift, and that therefore oh his death, it ^lid nof 
revert back to the testator’s general estate. That tlie provisions relating to this 
legacy only showed how it was to be enjoyed by the legatee and in no vpay cut 
■down tlie previous absolute gift. The following cases were cited : Campbell v. 
Brownrigq (l Phillips, 301), Martin v. Martin (L. Jl., 2 Eq., 404), liandjield v. 
Bandfield (8 H. L , 225), Grosier v. Oroner (L. R., lf>Eq., 282). 

Mr. 'T. A. Apcar, for the defendants, argued tliat Paul only took a life- 
•estate in the Hs. 20,000 and, as he died without leaving a widow, the legacy 
had now lapsed unto tlie testator’s general estate. lie fi'rthor argued that 
the case of Lasscnce v. Tierney (1 M. and G., 551) did not apply, as that was 
a case relating to females, whereas the present was one concerning males, and 
that a testflitor might well provide that a legacy to a w’oman should rest in 
trustees, but there would be no need for such precaution in case of legacies to 
males. He cited the following cases; Scawin v. Watson (10 Beav., 200), 
O'Mahoney v. BurdeM {L. R. 7 H. L., 388), Whittell v. lJudtn (2 Jac. and W., 
'279), Joslin v. Hammond (3 M. and K., 110). 

Pontifex, J. - I think that t’ne gift of this legacy of Rs. 20,000 to Paul 
Apcar, deceased, falls within the rule that, if C536J a testator leaves a legacy 
absolutely as regards his estates, hut restricts the mode of the legatee’s enjoy¬ 
ment to secure certain objects for the benefit of the legatee upon failure of such 
objects, the absolute gift prevails —Lassence v. Tierney (1 M. and G., 551). In 
that case, however. Lord COTTENHAM qualified the rule by adding that the 
intention of the testator was to bo collected from the whole will and not from 
words, which, standing alone, would constitute an absolute gift, and in that case 
he found words in otlier parts of the will which made him decide that the gift 
in that case was not an absolute'one. In KeMett v. Kellett (L. R., 3 II. L., 160) 
the rule referred to cases approved and confirmed. In the present case the 
gift in the first instance is an absolute one, and the subsequent provisions are 
simply a qualification of the gift for the benefit of the legatee; and s6 far from 
finding in ijny otlier point of the will any indication of intention on the part of 
the testator that the gift should not be an absolute gift, I think, on the 
contrary, that the fact that the testator does mate a limitation over of 
one of their legacies, namely, the legacy to his grandson Arratoofl, shows 
that he intended the other legacies to be absolute, and I think such intention 
is further indicated by the provision respecting the legacies to the grand¬ 
daughters under which ’the executors are empowered to transfer the grand¬ 
daughter’s legacies to separate trustees, which shows that it was the intention 
of the testator to separate the legacies from his general estate. The Adminis¬ 
trator-General is therefore entitled to the legacy of Rs. 20,000 left by the 
testator to his grandson Paul. Costs of all parties, as between attorney and 
■client, to be paid out of the Rs. 20,000. 

Attorney for the Plaintiff : Mr. Carapiet. 

Attorney for the Defendants : Mr. Dover. 

MOTES. 

, tSee JJaliburion v. Administrator-General, Gal., 488; Dai Bapiv, Jamnadas, 22 Bom., 
774; also 24 Cal, 834], • . 
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UBILACK HAI Ac. V. 


[337J APPELLATE CIVIL. 


27j<> 20th ^Mai ch, lti7S, 

" Pkksknt: 

Mij. Justice White and Mk. Justice R. C. Mitter. 


Ubilack Rai ami otliers.Plaintiffs 

rci suit 

Dallial ^iai and others.Defendants 


Doc^nneut more, than thirtjj j/ears old, Piesiim/ition as to — I'Jcidcnce Act (Art 1 
rf 1^72), s. 00 — f^ino/ of ererution—Authoritfi to sign on hehalf of others, 

proof of. ^ 

The plaintiiTs sued thedefendioits for eulMiiwiiiont of r«‘iU. The dcfend.iiits rosisied the 
eiiUtii, rclyiiif*, inter nlui, on a inokurrari potlali exeeutfd on Dili October 1S‘.52 Tins pottuh 
purported to bear the seal of one of the then nialiks of the lands, and also purported to be 
signed on behalf of all the inaliks bv .1. Jtelil, that although the pott.ih might be an 
authentic document, it would not bind the inaliks who did not alliv their seals, nor those who 
claimed under them, unless it was shown that .-I had a speeial authority to sign the names of 
such maliks to it, or a general authority to sign on their behaff documents of the same des¬ 
cription .IS the pottah, and that until Midi proof was given, the doeiinient was not admissible 
in evidence. Jletd furthtr, the fact, that the, pittvh was more than thirty ) 0 nrs old g!i\e use 
to the presumption that the signature at the foot of it w<ts in the handwriting of .1, and that 
■ the pottah was cxceiited tiy him ; but that to make it evidence against the representatives of 
the maliks who had not executed it, the defendants should show that A had siithonti to 
sign their names. 

The facts of this case are as follows — 

The special appellants, the plaintiffs, in the first Court, sued the respondents, 
the defendants in that Court, to enhance the rent of a piece of land. 

The defendants successfully contended in both the lo.ver Court# that tliey 
were protected from enhancement by reuson of a inokurrari pottah executed 
as far hack as the 9th October 1H32. or forty-three years before the 
suit. Tlie maliks of the land at that time were Futtey .\li, Risharut Ali, and 
Khoda Buksh. The pottah purported to bear the seal of Futtey Ali, but not ol the 
[358} other maliks It purporte^l, however, to bel*signed on behalf of all the 
maliks by one Sbyam Lall. * • 

The Court below considered the seal of Futtey Ali was proved by 
comparing it with a seal on a duly registered document of 1236 B. S, (1830K 
and held the inokurrari pottah to be proved for the reasons which sufficiently 
appear in the judgment of the Court. The appellants in special appeal objected 
that the Court had omitted to find that Hliyam Lall was authorized to sign the 
pottah on behalf of Bisharut Ali and Khoda Buksh. 

•m 

Baboo-PmwiafA Pundit for the Appellants. 

Mr. H. E. Mendies for the Respondents. 

* Special Appeal, No. 391 of 1877, agaiiiKt the decree of Baboo Greeab Chunder Oheso, 
Subordinate Judge of Zilla Tirhoot, dated the 9th of December f876, affirming the decree of 
liafecz Abdool Kureem, Munsif of Hajeepore, dated the '24th ot March 1876. 
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The judgment of the Court »was delivered hy 

White, J. (who, after 8tatin{4 the facts of the case, continued) ;—So far as 
the pottah bears the seal of Futtey Ali, wo have no reason to find fault with 
the mode by which the Court below has awived at the conclusion that tho seal 
was the genuine seal of Futtey AU ; but inasmuch as hosidfes ]<’uttey Ali, there 
were two oi,lier tnaliks, who have not sealed or signed the pottah, the authority* 
of Shyain Lall to sign for them should he proved : and such proof is a neces¬ 
sary preliminary to tho admission of tlie document in evidoricis. » 

The Judge states thus—“ The issue wliicli 1 Inu’c to try, is the mokurrari 
pottah genuine ; and if so, was it ed’ectuatod or not.” Wliat tlio Judge says 
on this issue is this:—“ The evidence adduced on behalf of tho pottali is 
fully satisfactory. True that no direct evidence was given to estahlisli its 
authenticity, hut it is also true that no direct evidence was available. Tho 
pottah is more than forty years old. Tho writing of the lease was i)roved, by 
tho evidence given hv Soonder Lall, tho son of Sin am Lall, tlio writer of it. 
Tlie seal of All lluksh aliiiH Futtey AH, on tlio nottali is, on coiniiansoii with 
anotlier seal impressed on a document ot lliJfi 11K;10), whicli was duly registered, 
inforentiallv proved. Defendants’ possession of tho land', under the said poltali has 
also been proved. From these significant facts the inference is inesistihle that the 
pottah is [dj9j true. Now a tew words will do to dispose of thtj ohjectioris 
advanced against it,—(1) All the maliks did not sign the lease. True that all 
of them did not, hut it is also true that one of them, Futtey .\li, did; and 
Shyam l/all, their chief oHieer, signed lor them. The evidence of the impression 
of one of the malik.s’ seal proves its authenticity heyorid all doubt," 

Although the pottah may he an authentic document, it will not bind tlie 
maliks who did not affix tlieir seals, or those wlio chiim under them, unless it is 
shown tliat Shyam Lall had autliority t.) sign tiieir names. As regards the 
authority of Sliyam to hind these two inuliks, all tliat is found in the jjassago I ' 
have road, from which such authority can he iiiforred, is that “ Shyam Lall, 
their chief officer, signed for them.” 

That in our opinion is not sufficient. It was necessary to show cither that 
Shyam Lall received a special authority from those two maliks to sign their 
names to tiii.s document, or that lie had a general authority from them to sign 
on their helialf all dobumonts of tiie same description as this pottah. (Intii 
such proof was given, the pottah was not adniissihle in evidence. Tho 
fact that it was more than thivtv years old only ga^'o vise to tho presumption 
mentioned in s. 90 ' of the Kvidence Act.—namely, that tho signature 
at tlie foot of the pottah which purported to ho in tho handwriting of Shyam 
Lall was in his handwriting, and that the execution which on the face 
of the pottah appea-rs to»be the exocutioii of Shvam Lall was an execution of 

* [Seu. 'JO : — Where any doenmont, pur])urting or proved to he ihirt\ > ears old. is produced 
from unv eusiods vvliicli the ('.oiirt in tlw particular c.isoconsiders 
Documents thirty years proper, the Court m.iy presuiiic that the signature, and every 
old. other part of sach docmno'it which purports to be, m the hand¬ 

writing of aii> particular person is in that person’s handwriting, 
and, in the case of a document executed or attested, that it was duly exwutrd and attested 
by the persons by whom it purports to be executed and attested. 

Kjcplanation .—Doenmonts are said to be in proper custody if tViey are in tho*place in 
which, and under the care of the person with whom, they would naturally be ; but no custody 
is improper if it is proved to have had a legitimatcorigm, or if the circumstances of the parti¬ 
cular case are such as to render such an origin probable, 

• This explanation applies also to section eighty-one. 

* JUustratxom. • 

(n) .4 has been in possession of landed property for a long time. Hu produces from his 
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the pottah by him. To make the pottah evidence against the tWo maliks who 
did not execute it, and those claiming through them, the defendants must go 
further and show that Shyam Lall had the authority of those two maliks to 
sign their names. ^ 

This point is of such vital importance in the case, that although it has been 
tpressed upon us on behalf of the defendants that there is a great deal of evidence 
in support of the view that Shyam LalJ had the requisite authority, we have 
thought it desirable to remand the case for an express finding of the Lower 
Appellate Court on the point. As the Lower Appellate Court did not have its 
attention specially drawn to the point, we cannot treat any conclusion that it has 
cqme to [360] or any inference that may be drawn from the facts referred to by 
the defendants’ vakil, as satisfactorily establishing that Shyam IjhII was duly 
authorized. We are also influenced in remanding the case by the further circum¬ 
stance, that the Judge appears to have been under the erroneous impression that 
there was no direct evidence available to establish the authenticity of the pottah. 
[The rest of the judgment h not material to this report.J 

Case remanded. 

NOTES. 


[ANCIENT DOCUMENTS—AUTHORITY TO EXECUTE— 

1. The case of Airey v, Stapleton (1897) 1 oh. 164 (169) boars on the point decided by 
this case: — 

“ The deed purports likewise tj have been executed by Mr. Bcid as Attorney for A, S, 
Walsh and in that case also 1 must make the like presumption. But am 1 to presume any¬ 
thing more ? It is contended that 1 ought to go further, and to pre.sumc that Beid was the 
duly authorised attorney of Mr. and Mrs. W,Ush (td hoc, i.e., to exercise the power of appoint¬ 
ment. I know of no rule which obliges me to make or which countciianccs my making, any 
such presumption. I pronounce no opinion upon the broader question whether such a pre¬ 
sumption ought to be made where the execution of the deed was a merely ministerial act. 
But this is the case of the execution of a special power of appointment; and it seems to me 
that not only am I not obliged to presume, but I ought not to presume that B. H .11. Bead who 
purported to execute aii appointment under a discretionary power, was authorized to do that 
on behalf of* the donee of the power ” as it would infringe the rule as to delegation of powers. 
N. B.—The point decided by this case is not altogether free from doubt as will»So seen from 
the following extract from Wigmore on Evidence, Yol. Ill, see. 2i44 ; — 
“Whether the circumsianccs of age, custody and the like will suffice as evidence not 
only of gcnuinene.>s of execution by the person purporting to execute, but also, 
when ho purports to act oiiiv as agent for another, of the existence of due 
authority to execute given bv that other, has been ajnattgr of some difference of 
judicial opinion. The general consensus is that a mere authority as agent or 
attorney will be thus assumed to have existed. Any other result would practi¬ 
cally* nullify the utility of the whole doctrine in its application to such instru¬ 
ments, since the same lapse of time that has removed the evidence of execution 
will equally have removed (in the usual case) the evidence of authority to 
execute; [consequently when the document of authority has in fact survived, it 
must be proved:—(1826) Tolman v. Emerson, 4 Pick. 160] . But when the missing 

ousl^y deeds relating to the land showing his title to it. The custody is proper. 

(6) A produces deeds relating to landed property of which, be is the mortgagee. The 
mortgagor is in possession. The custody is proper. , 

(c) A, a ooDUection of £, produces deeds relating to lands in'B'spessession, which were 
deposited with him by B for safe custody. The custody is proper.] 
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element is anything beyond an agent’a authority, there is in some Courts * 
hesitation; it may be said that they distinguish, in oSoot, between a matter of 
mere authority and a matter of title in the estate [Airey'r, Stapleton (1897) 1 Oh. 
164—authority as attorney to exercise a special power of, appointment not pre¬ 
sumed.] Nevertheless, the other Courts seem to set no definite limits and to be^ 
liberal in assuming all the elements necessary to authenticate and to constitute 
a duo execution.” 

No presumption a.s to the authority of the persons executing the documents to do’as they 
purported to do ; -(1878) 3 Cal., 557 ; 6 Cal., 205). 

See also as to the strength and nature of the presumption that is drawn :--21 Bom,, 1 ; 
29 Cal., 740; 2G All., 581 P. C.] ' 


[3 Cal. B60] 

APPELLATE CIVIJ.. 

The 9th January, I H7H. 

Present: 

Mr. Justice L. S. Jackson and Mr. Justice Kennedy. 


Zoolfun Bibee.Defendant 

versus 

Radhica Prosonno Chunder.Plaintiff. '’ 


liiyht of occupancy—No title in landlord—Title by jiassession — Bengal. 

Act VlJIoflHdO. 

A ryot occupying and cultivating land for more th in twelve years under a landlord who 
has no title to the land, nevertheless acquires a right of occupancy. The right is not one 
conferred by any lessor. It is a right which, by virtue of the law, grows up in the ryot from the 
mere circumstance of cultivating the land for twelve years or upwards and paying rent due 
thereon. 

Syud Ameer ffossein v. Sheo Suhne (19 \V. R., 838 ; »ce o,ho Pntidti Shea Prokash 
Mtsscr V. Rom Snhoit Singh, 8 B. L. R., 165) followed. 

In thia case the plaintiff sued to recover iiossession of certain 'lands by 
establishinf^ his title as auction-purchaser. The plaint stated that the lands, 
the subject of the suit, vfetejulpat \julpai lands are those subject to inundations 
hy the sea, and from which salt is procuralde. Mudur means good arable soil, 
as opposed to julpai] lands of certain mouzahs, wliich had been given up by the 
Salt Agent, and that, on the abolition of the salt agency, the Collector had 
settled all the julpai lauds with the zemindars, that default in [361] the pay¬ 
ment of the arreirs due bBing made, the julpai uiehal was brought to sale and 
purcliased hy the plaintiff; and tliat tlie defendant was an occupant of the land 
in question without any title, and would not allow the plaintiff to take 
possession. 

The defendant contended and sought to prove that the lands in dispute 
were not part of the julpai lands, but were mudur lands of Mouza Eaipore. 
He further alleged that the estate in which the said lands were included had 
been let in farm to one Butnahari Pahai'i, who had sublet a portion comiirising 
the lands in dispute to one Jonah AH as a jote, and that the defendant had 
subsequently purchased the jote tenure from Jouab Ali and had been in posses¬ 
sion since the time of such purchase. 

• Special Appeal No. 80^ of 1877, against the dccrue of L. R. Tottenham, Esj^., Judge of 
Zilla Midnapore, dated the 'Slst November 1876, reversing the decree of Baboo Jibun Kristo 
Chatterjee, Munsif of Namal, dated the 27th September 1875. 
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The Court of First Instance found upon the evidence that the lands in dis¬ 
pute were parts of the julpai lands as mentioned by the plaintiff, and that they 
were not mudnr lands as pleaded by the defendants. Further found that the 
defendant, and her vendor Jonab Ali, lon{* held possession of the disputed 
• lands, by cutting jungle and constructing kherry (an aitificial lake or reservoir, 
a tank) bunds, and bringing them under cultipiition at heavy expense : and that 
the defendant had been in possession for about seventeen or eighteen years, 
and that Jonab Ali was in possession during the Salt Agent's time. On these 
grounds it decided that the i)laintiff wa.? entitled to such proprietary possession 
as is exercised by a superior landlord, Init tluit the defendant sliould continue in 
possession as jotedar having acijuired occupancy rights. The plaintiff appealed 
in respect of tliis latter portion of tlio judgment, and the District Judge allowed 
the appeal for reasons which sulliciently appear in the judgment of the High 
Court, to which tlie defendant apj^ealed. 

Mr. H.E. Twidah' (with I'iin jMoulvie Mahomed for the Appellant. 

Baboo Jihowauy Chum Diitt for the Respondent. 

[u623> The judgment of tlie Court was delivered by 


Jackson, J. (who, after stating tlie facts, continued)Against the latter 
part of the judgment the plaitiiilV appealed to the District Court, and the effect 
of the District Judge's judgment was this- -that although the defendant 
might have held this land and paid tlie rent for twelve years and more, 
yet that, as slie was not jiaving to tlie plaintiff, hut iield the land as a portion 
of a diffenint estate, the riglit ef occupanov, which the Rent Law recognizes 
and affirms, could not grow up in such circumstances He says; “The 
“ defendant’s jote is in the mudnr land, and her encroachment on julpai l itid.over 




which neither she nor her vendor had any right, cannot give her a right of 
occupancy : she was simpl> a trespasser.’’ Ho went on : “ The finding of 

the lower Court, that the land is part of the julpai estate, is tantamount to a 
finding that the defendant is only a trespasser. The respondent’s pleader 
argues"that as she was acknowledged as a tenant h> her lessor, she cannot 
be treated as a trespasser and ejected, liut the jiarty w'iiose tenant she is, bad 


“ no right in t he julpai 1 imls. and lie could not confer on her a right fi liicli lie did 
“ not himself possess." It is clear from that, that tlie defendant had not ousted 


any person wito was a rightlul joteilar or tenant or anybody else ; hut that ho 
had takeii a lease ol those lauds from a person claiming to liave a right, and, 
as such lessee, had occunied and pre.sumably paid the rents. Now that a 
person occupying land under one who is not the rightful landlord does, 
nevertheless, acquire a right of occujiancy, is most clearly laid down by 
Phear and AlNSLlli, JJ., in the case of Amrer Tlomseia v. Shea Snhae 


which was apparently a case in direct analogy with the present. Jn a 
suit between the zemindars of one estate and the proprietors of another, it 
had iieen fairly proved and determined that the land, the subject of the suit, 
belonged to the plaintiffs : and upon their contending in the suit, which was then 
beforp the Court, that even if the defendants had culti-C863]vated for twelve 
years unde? the maliks, they could acquire no right of occupancy, inasmuch as 
the maliks had no title, the learned Judges held, “ the mere fact that the i)erson 
“ to whom he for some years paid rent had no title cannot take away from him 
“ the character of ryot or prevent him from counting those years in the time 


* 19 W. B., 338 ; see also Pmidit Sheo Prokaah Misser v. Bam Hahoy Singh, 8 B.L.B., 

165. 

I 
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f 

“ necessary to give him a right of occupancy undei Act X of 1859.” In that 
decision, as at present advised, wo entirely concur. The Judge, it appears to 
me, states a fallacy when he speaks of a lessor couferting on the ryot a right 
which he does not iiimself possess ; that is not a riglit con'erred by any lessor. 
It is a right which, by virtue of the law, grows up in ti>e ryot from tiie mere, 
circumstance of cultivating land for twelve years or upwards and paying rent 
due thereupon. It appears to me, therefore, tliat the Ijower Appellate Court is 
mistaken ; tliat the judgment of the Judge, tlierefore, must beset asid’e, and 
the judgment of the Court of First Instance restored witli costs. 


[ 3 Cal. 563 ] 

I he 14-th and Ihth Pebriwnj, 1st March and I si April, 

Present; 

Hik Richard Garth, Kt., Chief Jitstick, a.nd .Mr. Ju.stk’e M.-viiJcnv. 


• - 

Panchcowrio Mull and others.PlaintilVs 

versus 

Cliutnroolall and othei s.Dofendaiits. 

•I 


Sint tur Muna<]e7ncul of a lieliffions Piidowmenl -Adrocaic-Gencral a partp t-j 
sueh suits—Ainhniuons dcsc.nptum cf plaiutiff—Jam sect — 

Hindu lair —Schait—Jiinsdictiou of ITtrih Com t — JIcIkjious 
cudtavmcnLs—Act XK oj JlsOA. 

'I’lit' pl.nutifT>.. (Ic'scriljinj; tluiinsi'lvcs iis the Calcutlii Tairo P.iiiti-i- Aiiuiigo Punch Rrcthrcn, 
111 whom (;i 1 they alleged) wms vesti'd the iii.iiiagenieiil iiiid eniilrol of the te-injile-i, eiidow- 
ineiit'^, and worship of the Deguinhery sucl of J.iiiis, <iiid who formed Llie commitlei! for the 
nuii.igenumt of .ill the .Jam uhitriticsas well ni CalcutUas in all tlu'othei town.-, and phiee.'.iii 
liidi.i, brought .1 suit pr.iv’iiig. inter ali-i, for the cuustruetion of a will, ,iiidfor a de.'J.iratiuii 
of their rights thereunder as inemhers of iliu s.tid Punch, r.nd to have property dodieatcd b% 
the will to loligious purpo.ses aseeruined.ind seeured. Held, per K'lONNKOt , J.. in the Court 
hedow, that the description of the cluiraeter in which the pliiiitiiT-i sued was uiicerl.iiii and 
ambiguous , ih.a, masuiuttii as the projicrlv ui qu.'-ti 'ii w.is not deiriittei, the plaintilTs were 
not scb.iit.s, ivtid all thes eoiild claim, therefore, wa- a right of m.inageineiit ; and that .i mere 
luaniiger, without some speei,if power whieh the Hindu law eoiifars on scbaits, could ii,,t 
iiistdute such a .suit, ih.U the pliiintilT.s not [564] being .i corporation eoiild not in ,i 
corporate thar.icter ; th.it, assitming religious eudowiiieiits h.id been created by the will, leave 
to bring llie suit should h!i\e lujou obt,lined under s. IS of Act NX of 18b:j; and that, it the 
gifts 111 the will could lie treated as chiiritahle lioipiests. possiblv the Advocati’-lJener.il could 
sue. Held on appeal, icversiiig the decision of the lower Court, that the right in which the 
pliiintiffs sued was'sulhcicLitly shown, and that the object of the suit was not to assert any 
personal right of ownership in the plaintiffs. Held further, that the Advocate-'iencral was not 

• [Sec. 18 No suit shall he entertained under this Act without a prelniiinnrv appli¬ 
cation being first made to the Court fur leave to institute such 
Prelimiinirv application suit. 'I'he application may be m.tdo upon un.stampod paper, 
for leave to institute suit. Tbo Court, on the perusal of the application, shall determine 

whether there are suilicieut prtina Jacie grounds lor the institu¬ 
tion of a suit, and it in the judgment of the Court there are such grounds, leave shall be 
given for its institution. In calculating the costs at the termination of the suit, the stamp 

duty ou the preliminary application shall be estimated, and 
(josts. shall be added to the costs of the suit. If the Court shall be of 

* .opinion that the suit has been for the benefit of the Trust, and 

that no party to the suit is in fault, the Court may order costs, or sueh portioA as ii may 
consider just, to be paid out of the estate.] 
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a necessary party, although it was desirable that such suits should be brought only with his 
consent, or by the leave of the Court, ffeld further, that suits of this description do not 
fall under Act XX of 1863, but come under the ordinary jurisdiction of the Court, inherited 
from the Supreme Court, and conferred upon that Court by its Charter—a jurisdiction similar 
in its general features to that of the Lord Chancellor in Kngland.* 

Qanfs Siiig v. Ram Gopal Sing (5 B. L. B., App., 55) dissented from. 

APPEAL from a decision of KENNEDY, J., dated the 20th August 1877. 

The suit was one for the construction of a will, to have certain property 
dedicated by the will for religious purposes ascertained and secured, for an 
account, for a receiver, and for other relief; hut the only question material to 
this report was as to the right of the plaintiffs to maintain the suit. The first 
and second paragraphs'of the plaint were as follows;— 

“ The plaintiffs are the persons who constitute the Calcutta Tairo Pantee 
Anungo Punch Brethren, the said body being a [863J body in which is vested 
the management and control of the temples, endowments, and worship of the 
Degumbery Sect of Jains, and which body forms the committee for the manage¬ 
ment of all the Jain charities as well in Calcutta &3 in all the other towns and 
places in India. ” 

“ The Snly other Tairo Pantee .\nungo Punch in the Presidency of Bengal 
is the Punch of and at Ferozabad, near Agra, in the North-Western Provinces 
of India; but all the Jain temples and charities in India are under the manage¬ 
ment of the said Calcutta Punch, and by the usages and customs of the Jains, a 
member of one Punch becomes, on going to any town whore there is a Punch, 
entitled, by virtue of his being a member of the Punch at one place, to become 
and act as a member of the Punch of any and every town to which he may 
, happen to go.” 

The plaint then stated that one Eoolaseelall, a prominent and wealthy 
member of the said sect of Jains, died in Calcutta on the 21 st of December 1826, 
after making a will, by which, among other things, he directed, with respect to 
a six-anna share of his business in Calcutta, as follows : 

“ Six annas my own. The profit that shall accrue any year, the same you 
will disburse for dhurrnm (piety) as follows; Particulars,—two annas profit 
to Sri Munderjee of Calcutta of the Tairo Pantee Jaineo Anungo, .which you 
will appropriate for the expenses of its poojarees (persons performing poojah), 
and tailookas (drudges), and repairs and articles for poojahs ; the mooktears to 
apply the same are the Punch Brethren of the Tairo J^antee Anungos. Two 
annas you will appropriate for tlie exjiensos of Sri Seehorjees Mundeers 
(temples), poojarees, tailookas, nowbutkhannah repairs, gomastah, and articles 
for poojahs. Two anrias at Purajabad, etc., to the Sadharmee Brethren ; such 
Brethren as go there on pilgrimage, you will give to them in a suitable manner, 
and will expend all this in the matter of the sadhram ; if there be loss, then you 

■ Chapter XL, s. 639 of the Civil Prowdun* <Jode (act X of 1877) provides, that suits 
relating to charities may be brought by^ht, Advocate-Goncral actingex-o^eio, or by two or more 
persons having a direct interest in the trust, the leave in writing of the Advocate-Gleneral 
having been first obtained. 

In^ngland the Attomey-Goneral. representing the Crown in its capacity as parens patriae 
may exhibit informations on behalf of an individual, the object of a general obafity. The 
person who puts the Attorney-General in motion is termed the * relator, ’ and although he is 
commonly required for the purpose of securing costs, yet the Attorney-General niay proceed 
without a relator (in the matter of the Bedford Charity, 9 Swanst. 471—520); and wh^ be 
does, be is entitled to his costs (jfffornep-General v. Draper's 0o._ 4 Beav., 805}. BytheCode 
the Advocate-General is not empowered to move on behalf of a third party, nor is there any 
provision for payment of costs which may be incurred by him in charity suits. 
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will write such against ray name in my six annas Puttee: if there be profit in 
the six annas, you will appropriate the same for the aforesaid expenses.” 

By his will, the testator also dedicatod various other properties, and gave 
various other bequests to and for charitable C*i663 ijurposes and pious acts ; and 
then gave tlie following direction : “ And the sums for pious uses that I have’ 
directed to bo applied by different persons ; it any of them shall not apply any 
sum, or shall keep back any. all the Tairo Pantoe Anungo Brethrer;' of all 
the towns have the power to cause the aanio to he applied or to exact an 
account thereof.” 

The testator appointed one Ilursaluiy (ihose and one Lucbmoechand execu¬ 
tors of and trustees under his will, and tliey both obtained i)robate of the will 
and took possession of all his estate: and on the death of Luchineechand the 
whole of it came into the ))ossession of Hursahay Ghose, who continued to carry 
on the business of Iloolaseelall. The defendants were Chuiiiroolall, Dhunnoo 
Baboo, an infant, ind Sreemutty Monee Bibee, the widow of one Indro Ohund 
Baboo. Indro Ohund Baboo was the only son and solo heir and representa¬ 
tive of Hursahay, and the executor of his will, and had taken ]io3session of all 
his estate, among other of all the pnipertv belonging to the estate of Iloolasee¬ 
lall. The defendant Chumroolall was one of the two soiik, and D^iunnoo, the 
grandson bv the other son of Indro Chund Baboo, who had come into possession 
of ail the estate of Indro Chund, ami, as part of it, of the property of which the 
plaintiffs claimed a share and an account. 

The plaintiffs stated that thev were desirous, as momhersof the Calcutta 
Tairo Pantee .\mmgo Punch Bretliren, ol liaving the will of Iloolaseelall 
construed, and of having their rights as such Puncli ascertained and declared, 
and of having the property dedicatod to the said religious purposes and pious ”■ 
acts ascertained and secured. 

The defendants, in their written statement, set up the defence that the 
plaintiffs had no cause of action ; and on the case coming on for settlement of 
issues, the question was raised whether the suit as framed could bo maintained. 

Mr. liransoti anc^ Mr. Jackann for the Plaintiffs. 

The .Advocato-General (Mr. Paul) for the Defendant Chumroolall. 

Mr. Stokoe for tlio Defendant Dhunnoolall. 

C567i Kennedy,.!. —1 do not know that I have ever mot a document much 
more difficult to understand than the will produced in this case, indeed, the 
interpreters who have ^lad thn duty of preparing the transbitions annexed to 
the plaint, seem, in some portions of it, to have abandoned the task as hopeless, 
and marked the passages as unintelligible. As matters stand, however, I feel 
myself relieved from the neccssitv of trying to ascertain the meaning of this 
will, for, in my opinion, the plaintiff's have no such interest as entitles them to 
maintain a suit. 

The plaint sets out in the two first paragraphs the alleged position of the 
plaintiffs. I may observe that 1 think if there were no other objection to the 
suit, it*would be difficult to maintain it with so uncertain and ambiguous a 
description of the character in which the plaintiffs sue, and of the naturet and 
constittition of the body to which they belong: and this is something more than 
a’raere technical objection, for, if the account in the second para, be true, every 
member of every Puncti in India is in fact a member of the Punch here, and 
ought to be joined in order to bind him, as well as for other reasons. 


1 OAli.—134 
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I asked &fr. Branson if he thought himself able to oonteud that the pro¬ 
perty iu this case was dewutter, and he praotioaliy relinquished that contention 
which, indeed, I think on the words of the will would have been wholly 
untenable. We, therefore, have not" the plaintiffs in the position of sebaits, 
and they do not claim,—and it is clear that, on the terras of the will, they 
‘could not claim,--property in the subject-matter of the suit; all they claim, 
or could claim, is a right of management. Well, 1 confess that it is a little 
new to'^me to find a suit for property instituted by a mere manager without 
.some special power. The Hindu law does confer such power in the case of a 
sebait (if in truth he be a mere manager); but then the property is vested in 
the deity, and the sebait*merely represents him Here, the projierty not being 
dewutter, it is not vested in any one, and the only claim is to have the right of 
management, which is not alleged to have been vested in them under the 
provisions of Act XX of 1863. Tt seems to me that this, in* itself, is a suffi¬ 
cient objection to the present frame of this suit; see Kiii^ of Spain v. Machado 
(4 Buss., 225). 

[368] There is, liowever, a further difficulty, which seems to me insuper¬ 
able; it was that, which was most strongly pressed by Mr. Advocate-General; 
and I did mjt hear any answer to it from Mr. iJranson, save a faint suggestion 
as to the possible difference of Indian law. It is this ; the plaintiffs sue not in 
their own individual right, but as the persons constituting the Calcutta Punch ; 
they do not allege that they were the persons who constituted it at the time of 
the testator’s death, and as that occurred more than fifty years ago, it is in 
the highest degree improbable that any of them were. They sue, therefore, it 
would seem, not in their individual, l)ut in their supposed corporate capacity. 
There is no allegation that they have been legally incorporated, and it is 
M^mprohable that they have been. Well, in Lloyd v. Loarinu (6 Ve.s., 773), the 
Chancellor distinctly held that the Court ought not to permit persons to sue 
in a corporate character who do not fulfil it. That is a statement of the law 
of the Courts in Westminster Hall, thence of the Supreme Court, and deri¬ 
vatively of this Court. It does not come within any of the classes in which 
native laws are reserved, and if it did, nothing has been suggested to me to 
show that (Hindu law is different in this respect. 

• ^ 

Mr. Branson's strong point was, that every mode of procedure was so beset 
with difficulties that he was unable to find an available course. J think it 
possible kliat there may be none. The provisions of the will are so confused 
and absurd that it is quite possible that there may be no person in a position 
to put them in force ; but Mr. .Justice Norman, in,the case of the Sikh Sungut 
in Calcutta— Ganes Sing v. Ramgopal Sing (5 B. L. ®., App., 55)—has held, 
and in my opinion rightly held, that the provisions of Act XX of 1868 apply 
to religious endowments in the Presidency towns, and to persons who are de 
facto trustees, etc. If this were a correct view of the case, the defendants or 
some of them, might (if any liabjlity attaches on them, and if there be any 
' religious endowments created by the will) be sued as trustees under the 
14th section ; but in that case preliminary leave under the 18th section would be 
necessary. If these can be treated as notreligious butcharitable gifts, possibly the 
[569] Advocate-General could sue ; but when l*Am asked to take the accounts 
of a trade lor upwards of fifty years, in order to carry out and define the trusts 
of an unintelligible will, I confess that, even if it ware not rather inconsistent 
with my judicial duty to become the adviser of the plaintiffs, and to point out 
to them a tafe course of procedure if any such exist, I should not feel {arti¬ 
cular ly anxious to give them any advice in this mat^. My duty is simply to 
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decide upon their present suit, and this seems to mo untenable ; and, if they 
even are able to get over these difficulties of form, I think they will probably 
find others of substance lying behind, with which, however, I have at present 
nothing to do. I must dismiss this suit. * 

» 

From this decision the plaintiffs appealed. 

Mr. Branson and Mr. Jackson for the Appellants. 

The Advocate-General (Mr. Paul) for the Eespondent Chumroolail. 

Mr. Stokoe for the Eespondent Dhunnoolall. * ^ 

Mr. Jackson contended that the suit was maintainable in its present form, 
and referred to the cases of Oancs Sm^ v. liamqnpat Sing (5 B. L K., App., 55), 
Delroos Bnnoo Begum v. Nawab Synd Ashgur Ally (15 B. L. R., 167), Jeyan- 
garulavaru v. Sri Hati Burma Dossji (4 Mad. H. C., 2), and Lloyd v. Loaring 
(6 Ves., 773). 

The Advocate-General was called on for the Eespondent Chumroolall.—The 
plaintiffs hero aft'ect to have the whole right of action in themselves, but they 
only have it jointly with others, viz., the rest of the njonibers of the Punch ; 
see Mitford on Pleading, 4th ed., p 161. The will does not give them any right 
to an account except in a suit brought by all the members of tlio community. 
No such right is given by the will to the Calcutta community alone ; nor could 
such right be given, as a corporation cannot be created by will, and the plaintiffs 
are suing here as a corporation, a course which in Lloyd v. Louring (6 Ves., 773) 
was not allowed. [o702 The suit is not maintainable even as to the jewellery, 
as to which there is no allegation that it was ever vested in the plaintiffs. 

Mr. Stokoe for the Respondent Dhunnoolall.—The plaintiffs say they have 
the management and control of the property, hut not that they have any 
interest in it. The suit, if bad, should not ho amended as in Lloyd v. Loaring 
(6 Ves., 773), for here the plaintiffs do not sue as having any interest; they 
have no locus standi as trustees of the sect, or as managers of the fund. Such 
a body has no legal existence, and can have no legal right ; sec Lewin on 
Trusts, 6th edition, pp. 75 and 805. 

A reply was called for only on the point as to bow far the decision in 
Ganes Stng v. Bamgopal Sing (5 B. L. R., App., 65) would affect tire case. 

Mr. Branson in reply contended that that decision did not govern the case 
at all. Act XX of 1863 di^ not apply. That Act only applies to endowments, 
&c., to which the regulations it repeals applied. The plaintiffs do not sue under 
the provisions of that Act, and that Act cannot take away any right to sue 
which the plaintiffs may otherwise have. It is an enabling .\ct, and persons 
can sue under it, who could not otherwise have done so. This endowment never 
came under the control of the Board of Revenue, and therefore Act XX of ^ 
1863 does not apply to it; see Kuneez Fatima v. Saheha Jan (8 W.R., 313), and 
Delroos Banoo Begum v. Nawab Syud Ashgur Ally (15 B. L. R., 183). The sub¬ 
ject of suit here could not have been the subject of a public endowmefit. The 
case of Delroos Banoo Begum (15 B. L. R., 183) has been upheld by the Privy 
Council. [The Advocate-General pointed out that s. 14 was the first section of 
the Act in which the word " such ’’ was not used ; the word there used was 
“ any," which was vefy wide.] , • 

Cur, adu. vuU, 
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The jud^mant of the Court was delivered by 

Garth) C. J. (who, after shortly stating the nature of the suit as appear¬ 
ing from the plaint, continued):—The learned Judge [8713 in the Court below 
has dismissed the spit (without self ling any issues, and without going into 
evidence), as we understand, upon four grounds— 

That the plaintiffs do not show in what right they sue. 

ifn /!.— That the plaintiffs are not a corporation, and cannot therefore claim 
to hold property by succession. 

a 

3rd .—That the Advocate-General is not a party to the suit. 

—That no leave of the Court to bring the suit has boon obtained under 
s. 18 of Act XX of 1863. 

The right in which the plaintiffs sue is, in our upitiion, stHliciontly shown. 
They describe themselves as the persons foriuing for tl'o time being tlie Tairo 
Pantee Anungo Punch Brethren, and as sucli they r'ann to have, on behalf of 
themselves and others, the genci.il management and control of the religious 
endowments belonging to the Degumbery sect of Jains. They also show 
that the bequests, which tfiey seek to enforce, are bequests which t'le testator 
directed to l^e applied under the management and direction of tins very same 
Punch, to certain purposes connected with tlic woiship of this sect. So far, 
therefore, there appears to us to ho no objection to tlie frame of the suit. Of 
course, when the issues are pioporly framed, the plaintiffs will have to prove 
this part of their case. 

The next objection to the suit, in our opinion, also lails. We do not 
consider the object of tlio suit to lie to assort, any jiorsonal rights of ownership 
in the plaintiffs wliatsoever. 11 any i)art of the jilaint is ambiguous in tins 
Respect, all doubt as to this miglit have been removed wlion Iraming tlio issues. 
What tho jilaintiffs substantially seek, is to Imve the trusts of the will, in 
which they are interested (not beneficially, hut as the represontativos of thoir 
sect), ascertained, and the perform an co of tliese trusts secured. 

Nor do we consider, that tlio practici of tliis Court requires that the 
Advocate-General should he a party to a suit of this description. We liavo 
inquired into the matter, and, as far as we have iuien aide to discover, this 
is not necessary. For example, in 1861, wo find a person named Nolbindoff 
filing a bill on behalf of himself and all the other Armenian inhabitants 
of New Naukohewan in Bussia, to enforce certain bequests to [372] the 
institutions of that city ; and he only ‘illoged, as his title to bring tho suit, that he 
was one of the inhabitants. 1 n this case a scheme was drawn up and a decree 
made, without any concurrence of the Advocate-General. 

The last objection is, no doubt, supported by tho authority of Mr. Justice 
Norman ; hut having carefully considered the Act XX of 1863, we are unable 
to agree in the view that it was intended to apply to such a suit as this. The 
first thirteen sections of the Act clearly do not apply, and although the language 
of s. 14, which empowers any person interested in a religious endowment to sue 
a trustee, is general in its terms, yet we do not consider that the Legislature 
had in iSs contemplation to interfere with the procedure of the Supreme Court 
in reference to trusts concerning property, which could not, under any circum¬ 
stances, come under the direct control of Government- Such a suit as the 
present is not brought under Act XX of 1863, but under the ordinary original 
jurisdiction(of this Court, inherited from th^ Supreme* Court, and conferred 
upon the Supreme Court by its Charter—a jurisdiction similar in its general 
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features to that of the Lord Chancellor in England ; see Attorney-General 
V. Brodic (4 Moore’s I. A., 190). 

At the same time, whilst we believe that this is the correct view of the 
law as it stands at present, we cannot help> thinking it extremely desirable, that 
suits of tliis kind to enforce trusts, which are of a public character, should only 
be brought either by the consent of the Advooate-deneral, or by the leave of the’ 
Court. Such suits are vei y often vexatious and open to abuse, and we consider 
that a procedure similar to that which is provided by Act XX of 18G3, fC)r suits 
to which that Act extends, might usefully be applied to all suits of this nature. 
This of course could only be effected by legislative interference. 

Wo think that the learned Judge was wrong to dismiss the suit upon the 
grounds stated by him. The decree will, tlieroforo, be sot aside and the suit 
remanded to bo hoard upon its merits. 

The costs of the appeal will be costs in the cause. 

Uaac remawled. 


NOTES. 

[1. XX OF 1868 NOT APPLICABLE TO THE PRESIDENCY TOWNS WHERE THERE 
WERE SUPREME COURTS- 

Scp (1900) 24 M.id. 219; (189(5) 6 II. L. .J. 289 ; (1878) 2 C. L. R., 128. 

II. THE ADVOCATE-OENERAL NEED NOT BE A PARTY— 

This cas<' hii-, bopii f.iUowod • — (1900) 21 Mad. 219; (1897) 28 Mad 28; 7 M. L. J. 281 ; 
(1890) 0 M. L. .T. 2.39. 

III. LEGISLATION— 

The (3. P. 0. ijf 1882, see. .'i.W, iticludod religious or chant,ihic trusts, .ind the C. P. C., 
1908, sec. 92 (2) enacts .- 

“ S.'ivo as jiruvidcii by thi' Religious Kiidowini’iits Act, l,S(5:i, no suit clainiiiig any of, 
tin; rclicl.! specified in sub-sectuiii (1) shall lie, instituted iii respect of any such 
trust as I.S therein referred to except in eoiilorniity with the provision' of that 
suli-.sceticii." 

lY. RIGHT OF SUIT BY WORSHIPPER ETC.- 

Iii his own right, such, apart from suing in ri-present.it ive character on behalf of ull 
to enforce religious and charitable trusts under a will, etc .—See in addition to this ease (1878) 
‘2 C. Ij. R. 128 (wlu're siifi^litution of ono self for the trnste.e w,i,s prayed) ; (1884) 8 Rom. 
460 : (1899) 23 Mad. 28 ; (1H97) 21 Mad. 10 ; (IKSO) G C. L. U. 68 ; (1884) 7 All. 178 ; (1881) 
8 Cal. 32.5 
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[378] APPELLATE OEIMINAL. 


The 25th and 27th March, 1878. 

* present : 

. Mr. Justice L. S. Jackson and Mr. Justice Cunningham. 

The Empress on the Prosecution^of Denonath Ghattack 

versus 

Bajcoomar Singh and another. " 

Lfitui held by joint Owners—Abatement of a Nuisance — Biot—Criminal 
Trespass — Mischief—Penal Code, ss. HI, 147, 425—Examination of 
Witnesses for Defence—Criminal Fiocedure Code (Act X of 1872), 
ss. 219, 359, 362 — llujh Court, Extraordinamj jurisdiction — 

High Court Charter, cl. 15. 

A, a joint ownor of p.irofl of land, erected on it an edifice without the consent and 
against the will of H, another joint owner. A dupiitc having arisen in consequence, the 
Magistrate hold an enquiry, and made an order under s. 530 of the Criminal Procedure Code, 
awarding to .A, eyeclusive possession of the part ot the land on which the odiflco had been 
erected. Held per JacksON, J., that such order was erroneous, as the matter was not one 
to which s. 530 could apply. 

B subsequently brought a suit in the Civil Court to establish his title to joint possession 
of the whole parcel and for a declaration that .4 was not entitled to erect any edifice thereon ; 
and he further prayed that such edihoc should be removed. B obtained a decree, whereupon 
^his servants went on the land and pulled it down. They were charged before the Deputy 
Magistrate with having coiiimitt<'d mischief, and on this uoiivictod and fined. Held per 
Jackson, J., that ,ts there h.iid been no causing of wrongful loss the accused had not been 
guilty of mischief. 

On the 8th October, the accused, who were the servants of B, found the men in the 
employ of .4 were putting up this erection, a noinbut-kliana again, and accordingly protested 
against its eccetion, pulled down the bamboos, thrust aside the servants of .4 throwing to 
the ground one man who was clinging to the bauib ics. On thc'uth October^ 1877, those 
servants were charged befon* the M.igistratc with rioting, and being called upon for their 
defence, named several witnesses, and summonsc.s on the following morning were issued 
for their aippearancc, but they were not found. The accu-sod then applied for further time for 
the appearance of the witnesses. This the Magistrate refused to grant, and convicted the 
accused on 12th Ool'iber 1977. Held per JACKHON, J., thint this being a warrant case it was 
the duty of the [STiJ Magistrate to summon the witnesses that might bo offered by the 
acoused, and that he might at his discretion have adjourned the case. 

Held further per JACKSON, J., that the moaning of s. 359 of f the Criminal Procedure Code 
is, that if among the persons named by the accused as witnesses, the Magistrate considers that 

* Criminal Bale, No. 39 of 1878, against the order of J. P. Grant, £sq., Sessions 
Judge of Zilla Hooghly, dated the 29th February 1878, enhancing the order of A. H. 
Haggard, Esq., Joint Magistrate of Sorampore, dated the 12th October 1677. 

f £^c. 359:—If the Magistrate thinks that any witness is included in the list for the 
purpose of vexation or delay or of defeating the ends of justice he 

Befusal to summon may require the accused person to satisfy him that there are 
unnecessary witness, an- reasonable grounds for believing that 8U<^ witness is material. If 
less deposit made. the Magistrate be not so satisfied, he shall not be bound to sum' 

mon the witness; but, in doubtful qeses be may summon such 
witness, if %ach a sum is deposited with the Magistrate as he thinks necessary to defray 
the expense of obtaining the attendance of the witness.] . 
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any witness is included for the purpose of vexation and delay, he into exorciae his judgment and 
enquire whether such witness is material ; but that the section is not intended to enable the 
Magistrate to enquire into what the defence of the accused person is to be, and to consider 
whether, on learning the nature of the defence, he is absolutely to ab^ain from summoning 
the whole of the witnesses cited by the accused ; and further, that in the present case there, 
was not any purpose of vexation or delay, and that by the refusal to grant further“time the 
accused had been probably prejudiced i<^heir defence. ^ 

Held further per .TacksoN, J., that as the accused were not on the land in question as 
members of an unlawful assembly, nor for any unlawful purpose, the conviction, as well as 
the procedure, was illegal. ' r 

Held per CUNNINGHAM, J., that the accused were mcr(?ly exorcising the remedy of abating 
private nuisance, and were exsreising a legal right of self-defence. 

Held further par Cunningham, j., that the acts of ihc complainants in erecting the 
nnwbut-khana amounted to mischief, and came within thepurviewof s. 425 of the Penal Code. 

Held further per AINSLIE and McDONRLL, JJ., that the High Court, in the exorci.so of 
its powers of ciftraordinary jurisdiction, cannot, in criminal inattors, interfere, unless all other 
remedies provided by law have been previously exhausted. Tlicnifore, where parties who had 
been convicted of riot by a Magi.strate, and who, having a right ■>£ appeal to the Sessions 
Court instead of doing so, moved the High Court under cl. 15 of the Chartxjr, the Court 
would not intorfcri’ until that remedy had been resorted to. 

In this CHse a piece of land was the joint property of Gopoe Kisto Gossain 
and Shama Churn Lahirie and a third party, who took no part in these pro¬ 
ceedings. Shortly before the Durga Poojah holidays, 1876, a dispute arose 
between Gopee Kisto Gossain and Bhatna Churn Lahirie in consoquoneo of the 
latter having erected a nmvhut-khana or platform foi musicians resting on bamboo 
posts, on a portion of the joint piece of land, to which the former objected.^,. 
Hearing of this dispute, the Magistrate of the suh-division held an enquiry and 
made an order under s. 530 of the Code of Criminal I’rocedure adjudging 
exclusive possession of that part of the land on which the stood, 

to Shama Churn Lahirie. On this, Gopeo Kisto Gossain instituted a suit in 
the Court of the Subordinate Judge, the object of which was to have it 
declared that he, Gopee Kisto Gossain, was entitled to joint possession over 
the whole of this piece of land, and that Shama Churn Lahirie was not entitled 
to erect a nawhut-khana thereon ; and it was specially prayed that this decla¬ 
ration should be granted, and that the nawhut-khana should he broken down. 
On the 19th May 1877 the Subordinate Judge made a decree, whicj;i was in 
terms that the plaintiff’s suit be decreed. 

In September 1877, tile nawhut-khana not having been taken down by 
Shama Churn Lahirie in compliance with the decree of 19th May, some servants 
of Gopee Kisto Gossain wont to the place and palled it down. On this, upon 
the complaint of Shama Churn Lahirie, the men who had pulled down the 
nawhut-khana were brought before the Deputy Magistrate, and on the 
28th September 1877 convicted of the offence of mischief under s. 425 of the 
Indian Penal Code and fined. 

On the morning of the 8th of October 1877, some servants of Gopee Kisto 
Gossain, including the petitioners in the present case, seeing some gharamis in 
the employment of Shama Churn Lahirie engaged in re-erecting this nawbut- 
khqna, not only protested against the erection, but pulled down the bamboos, 
thrusting aside the sarvants of Shama Churn Lahirie, and throvjing to the 
ground one of them who had climbisd up on one of the bamboos and refused to 
come down. ^ * 
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On the foreaoon of the 9th October, complaint was made by Shama Churn 
Lahirie to the Joint' Magistrate, who at once summoned the accused ; and, on 
their being brought before him on the same day, at first proposed to deal with 
the case auramarily ; but this cour^ being objected to by the pleader of the 
fliccused, he proceeded to frame a charge under s. 141* and s. 147 t of the Indian 
Penal Gode^ * And then and there called upon the accused for their defence. 
3^veral witnesses were named for the defenoj§ and summonses for their attend¬ 
ance were issued next morning. These witnesses not having been found, the 
accused, on thp 12th, applied to the Joint Magistrate for further time, represent¬ 
ing that the time was that of poojah, and they had not had a fair opportunity 
fo^ proem ing the attendance of their witnesses. The Joint Magistrate declined 
to allow further time and pro-rS76]coeded to convict the prisoners of the 
offence of rioting under s. 147 of the Indian Penal Code, and sentenced each of 
them to rigorous imprisonment for three months. 

The prisoners, without appealing to tho Sessions Court, on the 
26th October, moved the Oigli Court (WHITE and McDoXKLL, -I J.) under cl. 10 
of the Charter, to send for ttie records : and obtained a rule calling upon the com¬ 
plainant Denonath Ghattack to show cause wliy the sentence passed sliould not 
be set aside; and the High Court directed the jirisoners to be released on bail. 
On IBth January 1M78 tho rule came on for arguniei.t before AlNSLIE and 
McDoneTjL, JJ., and vvas discharged. Tho learned Judges delivered the 
following jadgments 

“ Ainslie, J. —Mr. Justice White has expressed a wish that this matter 
should be disposed of by this Bencli. 1 am of opinion that this Court cannot 
interfere in the exorcise of its powers of extraordinary jurisdiction, unless all 
""other remedies jn’ovided by law iiave been exhausted. The petitioners in this 
ease clearly have the roraedv of an appeal. Therefore, until that remedy has 
been resorted to, this Court, in the view T take of the proiK'r application of 
cl 15 of the Charter, ought not to interfere. 

“ Whether, under any circumstances, it w’ould do so, 1 need not say. The 
rule will Ife discharged. I concur in tho suggestion of my learned brother as 
to the propriety of admitting an appeal, should the petitioners think f;t to tender 
it, and in suspending the execution of the Magistrate’s order for one week 
from this date. 


• [Sec, 141 ;—An aHaemblv of five or more jMjrsons is dcjcgnatcd an “ unlawful aasembly,” 
if tho common objoot of the perapiis composing that aasembly 
Unlawful assembly. is— 

First .—To overawe by criminal force, or show of criminal force, the Legislative or Exe¬ 
cutive Oovornraent of India, or the Oovornraont of any I’roaidoncy or anv Lieutenant-Gover¬ 
nor. or any public servant in the exercise of the lawful power of such public servant; or, 
Second .—To resist the execution of any law, or of any legal process ; or, 

Third .—To commit any mischief or criminal trespass, or other offence ; or. 

Fourth .—By means of criminal force, or show of criminal force to any person, to take 
or obtain possession of any property or to deprive any person of the enjoyment of a right of 
way, or of the use of water or other incorporeal right of which he is in possession or enjoy¬ 
ment, or to enforce any right or supposed right; or, 

Ei/tfe.—By means of criminal force, or show of criminal force, to compel any person to do 
what he is not legally bound to do, or to omit to do what be is legally entitled to do. 

Explanation .—An assembly which was not unlawful when it assembled, may subse¬ 
quently become an unlawful assembly.] 

( t [8^. 147:—Who|evcr is guilty 'of rioting, shall be punished 

Punishment for rioting. with imprisonment of either description for a term which vavy 

extend to two years, or with‘fine, or with both.] 
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McDonbll, J.—I have only to add that Mr. Justio^* WHITE entirely 
concurs in the view taken by my learned brother AlNSLiE; and that had it 
been brought to our notice that there was an appeal, we should not have granted 
the rule. At the same time, we think that the .Judge would exercise a wise 
discretion if, under the circumstances, he would admit the appeal after time. 

“ The applicants are at present on bail, and if they do efppe'al within 
one week from this date, the sei||Nnce will be carried out.” , # 

[577] An appeal was, accordingly, pre&entod to the Judge of Hooghly. On 
5th February 1878 that learned Judge dismissed the appeal, enhancing the 
punishment to six months’ rigorous imprisonment^ and further directed uhat 
proceedings should be taken against Goopee Kisto Gossain, the employer of the 
accused, and also against Nundolall Gossain, liis son. 

A rule to show cause why the conviction should not be quashed having 
been granted by the High Court (Jackson and Cunningham, JJ.), the records 
w'cre sent fpr and the matter came on for argument. 

Mr. D. Bell (with him Baboo Sreenatk Chnnder) for the complainant 
showed cause. 

Mr. Branson (with him Mr. Jackson and Baboo Ttof/luckonuih MiUer and 
Baboo Obhoy Churn Bose) for the Prisoners. • 

Mr. Bell. —The destruction of the natobut-khana was mischief under s. 425 of 
the Penal Code. [Jackson, J. —We must take it as being found by a competent 
Civil Court that Goopee Kisto Gossain was entitled to joint possession of the 
whole parcel of land.J Although ho may have a certain right, still be cannot take 
the law in his own hands, and enforce it asw'as done here. If w'ehad acted con¬ 
trary to or inconsistently with the Civil Court’s decree, the Civil Court could have 
been appealed to, and an injunction to stop proceedings obtained. Section 425, 
para. 2, applies to property held joint. Mr. Branson. —The naiobut-khana itself 
was not joint property. Again’, the conduct oI the other side amounted to 
criminal trespass under a. 441. [CUNNINGHAM, J.—If co-proprietors disagree 
as to the enjoyment of joint property and a row ensues, can that be called a 
riot ?1 Yes, assuming there was an unlawful assembly, each member of it is 
guilty of riot. Granting the other side had a right, they sought to enforce ic 
by means’’which amount to criminal force as defined by s. 350. Bamboos were 
pulled down, our servants thrust aside, one man thrown to the ground. Clearly 
this was criminal force, and as it w.ss committed when more than five pej sons 
were present, it amounted to an unlawful assembly, and the ])arties are, there¬ 
fore, guilty of riot. As to C378] procedure, no material injury has resulted 
from evidence not being 'called, as it would not have altered the Magistrate’s 
finding. Moreover, the witnesses were summoned, and although tl)ey were in 
Serampore, they did not choose to appear. 

Mr. Branson.—H is not clear that five persons wore present; if not, then 
there would be no unlawful assembly. With the exception of a man being 
pushed aside there was no force; if there had been, the police would have 
interfered. We were entitled under the decree of the Civil Court to pull djwn the 
nawhut-khana, although it would have been more regular if the decree had 
contained a mandatory injunction directing its removal. Admitting five of our 
servants were present, still that would fiiot be an unlawful assembly, as they 
w«re only removing a nuisance: Blaokstone’s Commentaries, 3rd ‘vol., fifth 
edition, p. 354 [11 Q. B., 904 {reads at p. 909)]. The question to be^onsidered 
is, who had the legal title to the land ? Lows v. Telford [L. R., 1 App. Ca., 414 


1 OAL.— -135 
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(reads at p. 418)]. Here the men were protecting their master's property, 
and cannot therefore be considered as forming an unlawful assembly. Shunker 
Singh V, Burrnah Mahto (23 W.E., Grim. Rul., 25). We were protecting our pro¬ 
perty and endeavouring to prevent mis,ohief being done to it; in fact, exercising 
the right of private defence, and that cannot be said to amount to criminal 
fo'rce —Bnjo Singh v. Khub Lall (l9 W.B., Grim. Rul., 44). 

# 

^ As to procedure, the accused were prejudiSfed in their defence by not having 
their witnesses examined, as their testimony might have been most material. 

( 

^ Cur. adv. vuU. 

The following judgments were delivex’ed :— 

Jackson, J. (after stating the previous proceedings as set out above, 
continued as follows):—It appears to me in the first instance, that the Joint 
Magistrate was in error in making any order in this matter under s. 530 of the 
Gode of Criminal Procedure. It seems to mo that the subject-matter was one 
to which that section could have no apjJication. There was really [579] 
no question of possession. The land was in the joint possession of the 
disputants, and the only question was, wliother one of them being a joint owner 
was at liberty to make use of the land in such a manner as to cause what 
the other jomt owner chose to consider an annoyance, and against the will of 
that joint owner. In fact, tho Magistrate iiimseU, in a passage of his judgment, 
seems to furnish an excellent riiasoii why he should not have exercised jurisdic¬ 
tion under that section, .\dverting to an argument of the pleader for the 
accused, as to the right of (ioopee Kisto Gossain to forbid this mode of enjoy¬ 
ment, he says;—“ I arxi unable to accede to the application of this doctrine. 
The vakil says that the doctrine would ho monstrous that a co-sharer might 
build a house upon land held in joint partnership for his sole use,” and so on. 
Then bo goes on to say : “ The objection does not ajijily here, for a naiobui-khaiia 
is not a house; it is the flimsiest and most unsubstantial of structures. It occupies 
the air rather than the earth. It is an elevated platform on which musicians may 
sit. The grass can grow under it, and goats and cattle graze there.” The 
Magistrate’s own argument, therefore, was, that Sliania Churn Lahiree, in 
erecting this nawiut-khana, proposed to occupy the air; and although s. 530 
applies to land and w'ater, it certainly does not eomprohend tho air. 1 have no 
doubt that tho order under s. 5-30 was beyond tho power of the Magi-.tralo, and 
ought not to have been made. Tho Magistrate, however, not only made that 
order, but has relied upon it in tho proceedings now before us, because ho has 
ordered a copy of it to ho filed on tho record, although it is manifest, from what 
afterwards took place, that the order had ceased to have any etfect whatever, 
because the re.suit of the order which he made w'asthat (Ioopee Kisto Gossain, 
being affected l>y it, immediately brought a suit in the Civil Court, and that 
Court declared that tho defendant had no right to erect the nau-but-khana in 
that situation, and in fact decreed that it should be removed. Rut as an order 
under s. 530 is only valid until the person to whom possession is given is ousted 
by due course of law, and as the dffect of that judgment of the Civil Court 
certainly was to oust Shama Churn Lahiree, the order of tho Magistrate ought 
not to ^ave been [580] referred to in any further proceedings. That decree of 
the Civil Court has not, I understand, been set aside on appeal. But whether 
it has been appealed or not, and whatever may be the result of such appeal, it 
is not our business at pi'esent to coiAider the correctness of that decision. 
Undoubtedly, as far as the parties were concerned, it was a valid decision of a 
comi>eteat?Court, and the Magistrate, as well as the'^arties, were bound to 
respect it. In respect of what occurred in Septenqber 1877, it appears to me that 
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thefirst conviction by the Deputy Magistrate was erroneous. The accused persons 
were convicted of mischief by the Magistrate. Now, the definition of ‘ mischief ‘ 
is to be found in s. 425 of the Indian Penjil Code, which is this: “ Whoever, 

with intent to cause, or knowing that he is likely to cadse, wrongful loss or 
damage to the public or to any person, causes the destruction of any prqperty, or 
any such change in any property or in the situation thereof, as" destroys or 
diminishes its value or utility, or affects it in juriously, commits misohieft” Now, 
as far as I can see, the only act done by the accused persons in that case was to 
change the situation of the bamboos (because tliey were not otherwise destroyed 
or injured) in so far as to put an end to their coutinuance in the form«of 
structure. Then, looking to the words ‘wrongful loss’ as defined in s. 23 of the 
Indian Penal Code, wo have,—“ wrongful loss is the loss by unlawful moans of 
property to whicli the person losing it is legally entitled.” Now it is clear from 
the decision of the Civil Court, which was then in force, that tJhaina Churn 
Lahiree was not at that time legally entitled to have tliose bamboos put together 
in that plac§ in the form of a naiohut-khaua, and consequently there was no 
causing of wrongful loss in the act done by the accused persons. It seems to 
me, therefore, that if that conviction had boon brouglit hefoj-o this Court in the 
exercise of its ])Ower of revision, tlie conviction would liave been set aside. Put 
the employer of tlio accused appears througliout those proceedings to liavo been 
singularly ill-advised. lie had an illegal order made against Jiiin under s. 530, 
which was allowed to remain untouched. He brings a suit in the Civil Court, of 
wliich ho fails to obtain the full effect. His servants illegally suffer conviction of 
the offence £581] of mischief, and that conviction is also allowed to jiass unques¬ 
tioned. Ho seems to liave been then advised to cover this piece of ground with logs 
of wood and bricks and otlier materials, which was undoubtedly an unjustifiable 
act. His servants being then charged with rioting, it apjiears that their counsel,^ 
instead ol smi})ly relying upon the decision of the Civil Court, thought fit 
to argue before the Magistrate at length as to the question ol right. Finally, 
iilion the conviction taking place, instead of going at once to the Apjiellate 
Court, the accused wore advised to come before this C jurt—a procedure which, 
undoubtedly, prejudiced them in the mind of the Sessions .fudge, and which 
has added very much to the cost and anxieties of tlieso proceedings. , 

J am liow coming to the particular inoeeedings which are before us. Those 
petitioners wore charged with the offence of rioting. Now, first as to the 
jirocodure, it apiicars to me that tlie accused wore undoubtedly prejudiced by 
the haste with which the jirosecution was pushed on. 1 am uniihle to see for 
what public object this was done, or what was the particular inqiortance of the 
case to which the Magistrate’refers. It seems to have been, in the eyes of the 
Magistrate, of jiarticular unnortance that the employer of the accused persons 
should not gain his object, and from that it seems to result that he thought it 
of groat importance that the complainant should gain his object, -that is to 
say, whatever the result of this jirosecution might be, Shatna Churn Lahiree, 
the'virtual complainant in this case, should he enabled to erect and keep erected 
this nawbut-khana for such purposes as he thought desirable ; and the Magis¬ 
trate, in a passage of liis explanation, which was submitted to this Court some 
time ago, says, that on looking back to the proceedings he is unable to see what 
other course he could have taken. 1 confess it does seem to me strange, con¬ 
sidering that this question had been already submitted to a Civil Court which 
was competent to entertain it. and that that Court, whether rightly or wrongly, 
had determined that Sbama Churn Lahiree was not entitled to that particular 
form of enjoyment ; it does seeifi to me strange that it should not have 
occurred to the Magistrate that the right solutjpn of his difficulty would He 
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[582] to restrain Shama Chum Lahiree from (Soing tha^^hich the Civil Court 
hsid decided he was not entitled to do, until, at any rate, a ’Eurther decision upon 
the matter should have been obtained. 

o 

« I have now to observe upon the reftisal of the Magistrate’ to allow time to 
the accu8ed#lor the appearance of their witnesses. The Magistrate, and I 
observe.also the Sessions Judge, relies upon the alleged discretionary power of 
the Magistrate in this matter. Now, this being what is termed a warrant case, 
the duty of the Mafgistrate in this particular is stated in the 219th section of 
thp Code of Criminal Propedure. That section says :—“ The Magistrate shall, 
subject to the provisions of s. 362, summon any witness, and examine any 
evidence that may he offered on behalf of the accused person, to answer or 
disprove the evidence against him. and may, for this purpose, at his discretion 
adjourn the trial from tiraye to time as may be necessary.” Section 362 
says:—“In warrant cases the Magistrate shall ascertain from the com¬ 
plainant, or otherwise, the names of any persons who may be acquainted 
with the facts and circumstances of the case, and who are lively to give 
evidence for the prosecution, and shall summon such of them to give evidence 
before him as he think.'^ necessary. The Magistrate shall also, subject to the 
provisions o^s. 359, summon any witness and examine any evidence that may 
be offered on behalf of the accused person, to answer or disprove the evidence 
against him, and may, for that purpose, at his discretion, adjourn the trial 
from time to time.” Section 359, to which reference is there made, says :— 
“ If the Magistrate thinks that any witness is included in the list for the 
purpose of vexation or delay, or of defeating the ends of justice,” he may require 
the accused person to satisfy him that there are reasonable grounds for believ¬ 
ing that such witness is material. Now', 1 understand this s. 359 to mean that 
if, among the persons named by the accused as witnesses to a defence, the 
Magistrate considers that any particular witness is included for the purpose of 
vexation and delay, he is to exercise his judgment and enquire whether such 
witness is material. I have never heard that it w’as intended by that provision 
to enable the Magistrate [5831 to enquire generally into what the dtsfence of the 
accused person is to be, and to consider whether, on learning the nature of the 
defence, he is absolutely to abstain from summoning the whole of the witnesses 
cited by the accused. I am aware of no warrant for the' exercise of any such 
sweeping authority. Setting that aside, can it be said here that there was any 
purpose of vexation or delay for w'hich these witnesses were summoned. The 
trial was proceeding with great rapidity. The offence of which these prisoners 
were charged was very serious ; the law enabled them to call witnesses in order 
to disprove or answer the case made against them ; and considering what the 
time of the year was at which the first attempt to p'!i:ocm'e the attendance of 
these witnesses had been made, it does seem to me that it would have been 
reasonable to allow a further time for that puriiose ; and I moreover think it 
probable that, by reason of such time not having been allowed, the prisoners 
were prejudiced in their defence, because this was not a simple question, it was 
one which depended somewhat upon minute considerations. The conduct of 
the parties, the mode in which one side or the other bad acted, was of the 
great^t importance in determining firstly, whether the accused had committed 
any offence- or not; and secondly, what was the nature and extent of that 
offence. The Magistrate indeed says, in order to justify his refusal, that the 
accused had confessed that with which they were charged. The accused had 
oonfesse^no such thing. They were charged with nothing. That which 
they admitted was, that they had pulled up these bamboos and displaced the 
erection. That was a long way from confessing the offence of rioting. 
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Anotwer poinfe c«j ;nfhioh I think we are bound to remark is, that the Magis¬ 
trate, having at his command the means of obtaining evidence which was 
presumably impartial,—that is to say, the evidence of his own police officers,— 
did not either call or examine any one of them. The wi^esses for the prose¬ 
cution were, I helieve, only two ; and I should have expected, in a case likp 
this, that the Magistrate should have resorted to the evidence of ifhe police 
officers as presumably free from having any bias on one side or tfi^e other. So 
far as to the procedure in this case. *' 

[384] I now turn to the conviction. The accused have been convicted of 
the offence described in s. 147 of the Indian Penal C&de, After a good dea> of 
consideration, I am unable to satisfy myself that that which they did came 
under that section. Bioting, according to the Indian Penal Code, consists of 
force used in the prosecution of a common object of an unlawful assembly. 
We must, therefore, find that there was an unlavSrful assembly, that tliey had a 
common object, and that force was exercised in the prosecution of that object. 
Now, I think it highly probable that, on this occasion, there were five or more 
persons assembled; but who were these persons ? They were not persons 
assembled together for any unlawful purpose, nor were they persons summoned 
together for the purpose of committing a breach of the peace. I^ey were the 
ordinary servants, and probably, relatively speaking, only a few of the ordinary 
servants of this Baboo Goopee Kisto Gossain. One of them discovers that 
stealthily the other party had, in the course of the night, put up this struc¬ 
ture, which the Civil Court had declared he was not authorized to do, and he 
calls other servants to assist him in remonstrating, and in removing this structure 
which was there illegally erected. It was suggested that this matter came 
either under the third or fourth clause of s. 141. Now, the third clause specifies 
the object to bo that of committing any mischief or criminal trespass or othe«' 
offence. In regard to mischief, as I have already said with reference to the 
previous conviction, it appears to me that there was no mischief. In regard 
to criminal trespass, the allegation appears to me to be absurd. The accused 
persons were only where they were entitled to be—on their master’s own land. 
They had not gone there, nor did they remain tliero, for the purpose of trespass¬ 
ing cr for any other unlawful purpose. Then it is said that perhaps they had 
gone there for the purpose of enforcing some right or supposed right. It seems 
to me thfiy had not gone there for any such purjjose. but that the other side 
having gone there for the purpose of enforcing a riglit which he perfectly knew the 
Ciourb had adjudged him not to possess, these persons, merely representing their 
master, went there for the purpose of resisting that infraction of their [383] 
master’s right. It is admitted that no particular force or violence was used and 
that this was the case inight be further inferrrod from the fact that the police 
officers who were on the spot saw no occasion to interfere. It appears to me, 
therefore, that there was no cause for convicting these persons of the 
offence of rioting, inasmuch as they were nob there as members of an un¬ 
lawful assembly, nor for any unlawful purpose. I think, therefore, that the 
conviction, as well as the procedure under which the conviction was had, was 
illegal, and ought to be set aside. 

• 

I have only now to make one or two observations upon what had occurred 
in the Court of Session. The errors into which the Magistrate has fallen are 
easily explained by the circumstanoe that he felt himself, whether rightly or 
wtongly, impressed with the duty of maintaining not only the peace of the 
district, but also the authority of Jiis own Court, and also by the frfot that he 
had taken a large part in previous transactions which led up to this conviction. 
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and therefore that which he did, although it was, as I .thtfik, erroneq^s, was far 
/rom unnatural. But these considerations do not apply fio the Courts of Session, 
The Sessions Judge was an officer of infinitely more experience. He was not 
atfected by the necessity of maintaining the authority of the Magistrate’s Court, 
or by any participation in the previous proceeding, and yet he not merely fails 
fo point out the mistakes which the Magistrate had committed,* but he 
actually goes beyond him in the line which the Afagistrate adopted. The Joint 
Magistrate had certainly shown that he was not slow to vindicate the respect 
due to his own C(^rt, and he passed wluit lie avowedly considered a severe 
sentence when bo punished the petitioners with rigorous imprisonment for 
tlK*ee months. I am qifito unable to see upon what grounds, or for what 
reasons, tlie Sessions Judge not merely affirmed but doubled that punishment. 
I think, therefore, that this rule must be made absolute, and the conviction 
and the proceedings quashed. The proceedings taken by the Joint Magistrate 
against Goopoe Kisto Gossain and Nundo Lall Gossain must accordingly 
be stopped. 

Cunninghani, J. —I concur in setting aside these convictions! The facts 
in the case establish that certain co-owners were [586] doing that, in the 
enjoyment of the common property, which, as between the parties, had fieen 
decided by «i competent Court to he, and therefore must be regarded by us as 
being, illegal,—viz., erecting a platform, the erection of which the Court had 
forbidden. Therefore, the other co-owners came in, and without violence or 
unnecessary force, and with no breach of the peace, abate the nuisance by 
pulling up certain bamboos of which the structure, so far as the building had 
gone, consisted. For this they have been convicted of being members of an 
unlawful assembly, and sentenced to three months’ impn.sonment. This 

sentence was on appeal enhanced to six months. 

% 

It appears to me that the accused wore merely exercising the remedy 
familiar to English law of abating a private nuisance. This right is thus 
described in Stephen’s Commentaries, 5th edition, Vol. Ill, p. 354; 

The rule was laid down by Lord Denman in Perry v. Fitzhowe (8 A. & E., 
757). In that case a commoner, wliose right of pasturage was interfered with 
by a building erected upon it, came and pulled it dowii^“ about the plaintiff’s 
ears ” while he and his family were actually in it, and it was be^l that the 
serious risk of human life involved, and the consequent imminent danger to the 
peace had, according to the analogy of the law of distress, the effect of rendering 
the plaifttiff’s act unlawful. 

In the present case there appears practically to have been no violence and 
no real danger of any breach of the peace, indeed,,the police were standing 
by and looking on while the abatement took place; and the act of abatement 
was, therefore, in my opinion, legal. 

The same view of the law appears to be reproduced in the Indian Penal 
Code. “ ‘ Mischief ’ is defined in s. 425, Indian Penal Code, as the causing of 
any change in property in the situation thereof as destroys or diminishes its 
value or utility, or affects it injuriously, with an intent to cause wrongful loss 
to anyvperson.” And Explanation 2 shows that mischief may be committed 
by aft act affecting property of which the person committing it is joint owner 
with others. Under this [687] definition the act of the complainants in 
erecting the structure was, as I regard it, mischief. . 

Then! by s. 99, Indian Penal Code, (ihere fs a right of self-defence of 
property, moveable or immoveable, against an act which falls under the definition 
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nischief.” I do^not think that the third exception in s. 99 applies, as the 
accused had the right to prevent the structure being made, which they couM 
not have done if they had waited to go to the Court for an injunction. 

The observations of CouCH, C. J., in a similar cane-*^Birjoo Singh v. Khtib 
Lull (19 W. E., Grim. Kul., 66) —seem applicable to tlic accused in this case.* 

Under this view, T think the accused were exercising a legal right of self- 
defence : consequently, that there was no criminal force, no unlawful assembly, 
and no riot, and the conviction must be quashed. 


NOTES. « • 

£1. ABATING NUISANCE- 

(«) When the rights arc either admitted or ascertiimod hv decree, etc., this iniiy be 
done -(1878) 3 Cal., 573. 

(h) But not otherwise :— (1909) 11 Bom. L. R., 849 (854) 

(e) How far a claim of right to po.'jsession is an answer to .i e.hiirge of miKchief:— 

*Suo (1882) 6 Mad., 245. 

II. REFUSAL TO SUMMON WITNESSES, A GROUND FOR SETTING ASIDE PRO¬ 
CEEDINGS - 

In addition to this case, see _ 


(IHfil) 3 All., 392. 

(188G) 8 All., 008. 

(1831) 4 All., .53. 

(1892) Rat. .594. 

(1881) 1) Gul., 714. 

(1897) 19 All., .502. 

(1884) 10 Cal., 931. 

(]'.K)8) 3.5 Cal., lOiJii. 


HI. HIGH COURT’S RE VISIONAL POWERS— 

Not exercised when the direct remedies provided by the l,egislaturc by way of appeal, 
etc., have not been exliausted (l!>05) A. W, N.. 14;t ; ‘2 Gr. L. J., ; Rat. H‘2(> and 977.] 

[ 3 Cal. ,587 ] 

PEIVY COUNCIL. 

I'hi' 17til and 18th Januarg and 5th February, 1>^7S. 

Present: 

Sir j. \V. CoLviLE, Siiili. Peacock, Sir M. E. Smith, and 
• Sir R. P. Collier. 


Wooma Dace.Plaintiff 

virraus 

Cokoolanund Dass.Defendant. ' 

£ 8 I. A. 40 : 2 C. L. R. 51] 

[On Appeal from the High Court of Judicature at Fort William in Bengal] 

Hindu Lain—Benares School — Sticcession--Priority of Indigent 
Daughter—Barren Daughter—A doption— Dieyamushyana — 

Son of Brother —Factum valet. , “ 

In the case of inheritance by daughters on default of nearer heirs, no preierenee is 
awarded by the authorities recognized by the Benares School of Hindu Ijaw in Upper India 
tu a daughter who has, or is likely to have, male issue, over a daughter who is barren or a 

childless widow. * _ * __ 

• In the High Court, (1875) 15 B. L. R. 405=23 W. R. C. R. 340. 
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Passages in the Dattaka Mimansa and the Dattaka ChandrQ(lt«,- which praaoribe that a 
Hindu wishing to adopt a son shall adopt the son of his brother, if "such a person be in exis¬ 
tence and capable of adoption, in preference to any other person, although binding upon the 
oonscience of pious Hindis as defining their Uuty, ate not so imperative as to have the force 
of^laws, the violation of which should be hold lu a Court of Justice to invalidate an^adoption 
which has otherwise been regnlarly made. 

[S88] „,Tbe maxim quod fieri non dehuii factum valet is recognized to some extent by other 
schools of law in India besides that of Bengal. 

SembU .—Under the law of the Benares school a married daughter who is indigent 
sucoeeds to the inheritance of Her deceased father in preference to a married daughter who is 
wealthy. 

This was an appeal from tlie decision of a Division Bench of the Calcutta 
High Court, dated the 8th March, 1875, reversing a decision of the Subordinate 
Judge of Cuttack. 

The appellant, who was the plaintiff in the first Court, brought the suit in 
which the appeal arose against her younger sister Parbutti Daee and against 
Gokoolanund Dass Mahapatra, the present respondent, as defendants. She set 
forth in her ^aint that her father Hullodhur Dass Mahapatra died in 1870, 
leaving her and her sister Parbutti, hut no male issue; that, inasmuch as 
her sister was married and in affluent circumstances, she, the plaintiff, being 
indigent, was, under the Mitakshara law, her father's heir; that on her 
father’s death the defendant Gokoolanund falsely alleging himself to be the 
adopted son of Hullodhur had obtained a certificate of heirship under Act 
XVII of 1860, had entered on possession of the estate of the deceased, and 
obtained registration of his name as proprietor of certain lands belonging 
thereto. She therefore sought for a declaration of her right of inheritance to 
set aside the certificate of heirship obtained by Gokoolanund and the order 
under which his name was registered as proprietor, and to recover possession 
of her father’s estate. ^ 

The defendant Parbutti urged in her written statement that the plaintiff 
had receive^ money and maintenance from her father, whereas she herself was 
in indigent circumstances, and that she was the mother of sons, while the 
plaintiff was a sonless vridow; under these circumstances, she contended that 
she had a preferential claim to succeed to her father’s inheritance. With 
referencej^o Gokoolanund, she denied that he was the adopted son of Hullodhur 
or in any way related to him, and alleged that he was a stranger from the 
North-\Vestern Provinces, who had been supported by Hullodhur out of 
charity. 

The defendant Gokoolanund alleged that he was the son of a kinsman of 
Hullodhur, and had been adopted by Hullodhur. [589J He admitted that the 
plaintiff was the indigent daughter of Hullodhur, but denied that, having 
.regard to his own adoption, she had any right to her father’s estate. 

The Subordinate Judge framed issues as to the fact of the adoption and 
its validity and effect, and a further issue as to which of Huilodbur’s daughters 
wouliibbe entitled to the succession in case it should appe.«ir that there was no 
adoption, or no valid adoption. On the evidence he fpmd that Gokoolanund 
had lived for many years with Hullodhur, by wh^un he had been brought op and 
treated as a son; ^at he had been recognized by ^herg as the adopted son of 
Hullodhur, and had been so styled by Hullodhur himself in a petition filed by 
him in the Magistrate’s Court. He nevertheless held*that the fact of an adoption 
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bad not been established. In arriving at this conclusion, he relied oh the prime! 
facie improbability of an adoption having been made under the circumstances 
shown in evidence, and on the insufficiency of the proof of necessary religious 
ceremonies. He further held that the uidoption, even if j,t had been proved to 
have b^en made, would have been invalid, inasmuch as at the time when 
wap said to have taken place, one Dinobundhoo, the son of a brother of 
Hullodhur, was living, during whose lifetime the adoption of any one else was 
invalid under the Hindu law recognized by the Benares school by which the 
case was governed. On this point he referred to the Datta^a Mimansa and 
to Sutherland’s Synopsis of the Hindu Law of Adoption, p. 180, of Baboo Kishen 
Kishore Ghose’s edition. He also held that the plaintiff was proved t<j be 
indigent, while there was no such proof as to her sister Parbutti, and that the 
former was consequently entitled under the law of the Mitakshara to succeed 
to her father to the exclusion of the latter. He accordingly gave a decree in 
her favour. 

The defendant Gokoolanund appealed to the High Court, where the case 
was heard by a Division Bench (15 B. L. R., 405). 

The High Court held that the adoption of Gokoolanund by Hullodhur had 
been sufficiently proved, and that there was [SSO] evidence of trib appropriate 
religious ceremonies having been performed. They also held that the adoption 
was not invalid by reason that at the time when it took place a son of a brother 
of Hullodhur was in existence. On this point the Court observed that there 
was no evidence of Hullodhur’s brother having been willing to permit the 
adoption of his son ; but supposing him to have been willing, it did not follow 
that the strict rule laid down by the texts of the old Hindu writers, and by 
Mr. Sutherland in his Synopsis, was of such binding operation as to invalidate 
the adoption by Hullodhur of another person, such adoption being otherwise 
regularly nnide. In support of this view the Court referred to Sir Thomas 
Strange’s Hindu Law, Vol. I, p.‘^85. 

On the question as to the plaintiff's rigiit of suit, the Court observed that 
it was unnecessary for them to decide that point, since they had upheld the 
adoption, but they intimated their opinion that since the plaintiff was a sonless 
widow, l;er sister Parbutti would take in preference to lier fin support of 
which view they cited Mr. Justice Stkange’s Manual of Hindu Law, p. 80, 
paras 328, 329), and, at any rate, that Parbutti w'ould be entitled to an 
equal share. 

From this decision the plaintiff brought the present appeal to Her Majesty 
in Council. 

Mr. Leith, Q. C., and Mr. Doyiie, for the appellant, contended that on the 
evidence the High Court was wrong in holding Gokoolanund’s adoption proved, 
as the nece.s8ary religious ceremonies had not been observed. But assuming 
the fact of the adoption, it was invalid in law, since at the time it was made 
there w’as in existence a son of the whole brother of the adopter, who under the 
law of the Benares school was the only proper person to be adopted. See the 
Dattaka Mimansa, s. 1, sis. 28, 29, 30, 31, 67, and 74 ; and th@ Dattaka 
Chandrika, a. 1, sis. 20, 21, 22, 27, and 28. The view taken by Mr. Sutb'lrland 
in his Synopsis is groundted on these passages. 

•k 

' There is no authority fof the contention that the appellant is excluded from 
her father’s inheritance as being a sonless [391] widow. See Mitakshara, 
oh. II, 8. 2, paras 1-4, and oh. I, s. 3, para. 11. The plaintiff as an indigent 
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daughter is entitled to her father’s succession in preference to her sister who is 
wealthy: MacNaghten’s Principles of Hindu Law, p. 22. 

Mr. Arathoon, who appeared fpr Gokoolanund Dass Mahapatra, was 
informed by Sir J. CftLVlLLE that their Lordshipsdid not think it necessary to 
hear him as to the fact of the adoption or the due observance of ceretnonies; 
but desired to hear him as to whether the adoption was not bad by reason that 
a brothef’s son had been passed over, and as to the plaintiff’s right of suit. 

Mr. Arathogn contended that the passages cited from the Dattaka Mimansa 
and Dattaka Chandnka did not bear out the view put forward by Mr. Suther¬ 
land in his Synopsis, that there was a rigid rule of law vitiating any adoption 
but that of a brother’s son where such a son existed. He referred to Sir 
Thomas Strange’s Hindu Law (ed. 1830), Vol. I, pp. 84-8r), and to the 
opinions of Messrs. Ckilebrooko and lilllis in Vol. II of that work, 
pp. 98, 99, 103, 104, and 108. At any rate, there must be a brother’s son 
who is available for tuloptiou, and hero it was not shown that Denobundhoo 
could have been lawfully adopted, or that his father would have consented to. 
such an adoption. The act of adoption if duly completed could not be undone* 
the maxim factum valet applying in the Benares as well as in the Bengal school. 
See Strange’%EIindu Law, Vol. I,p. 87, and MacNaghten’s Principles of Hindu 
Law, p. 68. 

In support of the contention that the plaintiff had no right to sue, he 
referred to the Smriti Chandrika, ch. XI, s. ii, paras 21, 28, as showing that 
barren daughters are not entitled to inherit their father’s estate, since they are 
incapable of conferring spiritual benefits upon him through their offspring. Soo 
also Strange’s Hindu Law, Vol. 1, p. 138 ; Norton’s Leading Cases, pp. .Ol/i, 
^6; Strange’s Manual, puras 328, 329. 

Mr. Leith in reply.—The case is governed by the law of the Mitakshara. 
The Mitakshara divides daughters into two [5923 classes only, the maiden and the 
married. There is no exclusion of widows, though childless. On this point the law 
of Benares and that of Bengal ditler. The only distinction which the Mitakshara 
recognizes in the case of married daughters is in giving priority to such as are 
indigent. There is no authority for the view put forward by Sir Thomas 
Strange (Hindu Law, Vol. I, p. 138), that widowed daughters are postponed 
to those whoso husbands are living. If there ho any difference on this point 
between the law of Madras and Benares, we are here governed by the latter. 
The Smriti Chandrika relied on as an authority for excluding a sonless widow 
is opposed to the Mitakshara. and is of no authority out of Madras, The words 
of the Mitakshara which require the adoption of a brother’s son are express. 
The maxim factum valet is not a doctrine of the B 0 naies* 8 chool. MacNaghten's 
Principles of Hindu Law, p. 5. The contrary view which MacNaghten put 
forward at p. 68 of the Principles, rests on the opinions of Messrs. Colebrooke 
and Ellis, cited by Strange, Vol. II, pp. 98, 99, 303, 104, 108. These 
opinions are supported by no authority. The passage in the Mitakshara 
'referred to by Colebrooke at p. 103, Vol. II, of Strange, does not bear out his 
view, whie^ is opposed to that taken by the Pundit in the same case. In the 
only de<}jded case referred to by MacNflghten, at p. 68 of the Principles, it was 
held that where a brother’s son exists, the adoption of any one else is illegal. 

. # Cur. adv. vuU. 

Their Lordships’ jad^mont was delivered by 

Sir J. *W. ColYille. —The general questien raised by this appeal is who was 
entitled to succeed to the estate of one HuUodhur* Dass Mahapatra, an Oorya 
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Brahmin, who died in December 1870. He left by his wifeJumoona, who pre¬ 
deceased him some four years before tliat date, two daughters -Wooma Daee, 
the plaintiff in tlie cause, and Parbutti Daee. Both had been married, but Wooma 
Daee was a childless widow, dependent upon and living with her father at the 
time of his death, whilst [593} Parbutti was and is living "with her husband, a 
man of ^ome substance, by whom she had had children, still living, fie also lett 
the defendant, Gokoolanund Dass, who claimed to be his son by adoption. 

• T 

In January 1871 the last-named person applied to the Judge of Cuttack 
for a certificate under Act XXVII of 1800. His claim was resisted hy Parbutti, 
who disputed the adoption, and also by llurrihur Persad Dass, tlie great- 
nephew of the deceased. The Judge held that the latter had no locus staudi 
as an objector; and as betw’een Parbutti and (Jokoolanund, decided that the 
latter had primd facie e.stablished his title as .the adojjted son of the deceased, 
and granted the certificate to him. 

Woonaa Daee was no party to this proceeding, of which the effect was at 
most to confirm or put Gokoolanund in the possession of the property as the 
heir of JIullodhur, until displaced by a decree in a regular suit. 

In Juno 1872 Wooma Daee instituted tlje present suit agains!j,Gokoolaiiund 
and Parbutti, seeking, as between herself and the latter, to bo declared the 
preferential heir of their father, and, impugning the adoption of the former, to 
recover the estate from him. The questions raised in the cause are determinable 
l)y the law of the Benares school. 

That law, in sd'far as it supports the claim of the plaintiff to succeed to her 
father's estate in default of a son, natural or adopted, is thus laid down by Sir 
William MacNaghten (Principles and Precedents of Hindu Ijaw, p. 22). After 
stating the rule of the Bengal school, he says : “But there is a difference‘in 
the law as it obtains in Benares on tliis point, that school holding that a 
maiden is in the first instanc’e entitled to the property ; failing her, that the 
succession devolves on the married daughters who are indigent, to the exclusion 
of the wealthy daughters; that in default of indigent daughters, the wealthy 
daughters are com])etent to inherit; but no preference is gtien to a (ifiu(jlite.r who 
has, flj- IS likehj to have, male issue, over a (laughter irho is barren ora childless 
widow.” • Nothing addressed to*^ their Lordships at the bar induces them to 
think that this is an incorrect exposition of the law. Mr. Arathoon, indeed, in 
support of his contention that the plaintiff had lost whatever right {.o inherit 
[594] her father’s estate she w'ould otherwise have possessed by reason of her 
being a childless widow, Relied upon some passages in the Smriti Chandrika 
(Chap, xi, 8. 21, paras. 21 and 28), in wdiich the author of that treatise 
adopts and affirms the rule of the Bengal school in respect of the disqualification 
of a barren daughter. But on these it is sufficient to observe that, according 
to Mr. Colehrooke and other high authorities, the Srariti Chandrika contains 
an authoritative exposition of the law only as it prevails in tlie South of India, 
and consequently that the passages in question are of no w'eight when set, 
again&t the propositions wrhich Sir William MacNaghten has deduced from the 
text of the Mitakshara and other authorities recognised hy the Benares school. 
That the plaintiff, as compared with her sister, is an indigent, or, in tlie words 
of the Mitakshara, “ an ^provided daughter,” seems to be clear. Their Lord- 
ships, therefore, though*in the view which they take of the other issues it is 
ribt necessary to affirm her title as against her sister conclusively, will assume 
that she has shown a Sufficient tijile to maintain this suit against the defendant 
Gokoolanund, and to put him to proof of his alleged adoption. 
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Two distinct issues have been raised touching this adoption:—(l) 
Whether it.was ever made in fact: (2) whether, if so made, it is good in law. 
And as to the first issue it is to be remarked that the plaintiff has not been 
content to rely on any deficiency in the proof of the defendant’s case. She has 
set up, and undertaken to prove, a substantive case of her own. 

The'base of the defendant is, that he was by birth the second son of Nath 
Dass, a distant kinsman of Hullodbur Dass ; that at a very tender age he was 
taken into the house of Hullodhur with a view to his being adopted; that when 
about five years' old, and in the year 1837, he was formally given by his natural, 
and received by his adoptive father in adoption with the requisite ceremonies ; 
that he vras brought up and educated by Hullodhur as his adopted son, 
receiving from him at' the proper age the investiture of the Brahminical 
thread, and being on a subsequent occasion given in marriage by him; 
that after he reached man’s estate he continued to be recognized in the family 
as the adopted son, and took part in the management of its affairs, and that in 
[596] the character of adopted son, he performed the funeral ceremonies of 
Jumoona, and afterwards of Hullodhur himself. 

On the other hand, the case of the plaintiff is that the defendant is not 
the son of Nq^h Dass ; that he was by birth a Kanouj Brahmin, or other native 
of the North-Western Provinces : that when young he was brought by other 
pilgrims to Juggurnath, and left at first in a sort of hospice attached to the 
temple which belonged to the elder brother of Hullodhur; that he afterwards 
lived in the house of one Hira, who is stated to have been a concubine of 
Hullodhur ; that he was never on terms of commensality w^h Hullodhur ; that 
he never was, and, being the son of an unknown father, never could have been 
adopted by Hullodhur; that it was only as a gomashta or dewan that he ever 
isok part in the management of Hullodhur’s affairs; that Hullodhur, some 
years after the alleged adoption, really adopted one Radakrishna, a son of one 
Bhika Das, who subsequently died; and that Hullodhur’s funeral rites were 
performed by the plaintiff and the persons authorized by her to do the acts 
which a female cannot herself do. ^ 

Their [jordsliips might feel it difficult to pronounce with confidence for 
themselves which of these conflicting statements, supported as each is by the 
testimony of numerous witnesses, and in a greater or less degree by documen¬ 
tary evidence, is true. .4nd their difficulty w’ould be greatly increased if one 
of the Indian Courts had broadly affirmed the truth of the plaintitPs statement, 
whilst the other Court had pronounced in favour of the defendant. But that 
is not the way in which the case comes before thoqi. The Subordinate Judge, 
though he decided against the fact of the adoption, d’d not affirm that the 
original status and subsequent history of the defendant were what the plaintiff’s 
witnesses represented them to have been ; he did not And that Radakrishna (as 
to whose adoption the evidence is of the most loose and general character) 
was ever adopted by Hullodhur: bo did not And that the plaintiff, and not the 
defendant, performed the funeral rites of Hullodhur. It cannot therefore be 
said that the Judge before whom they were examined has pronounced the 
plaintiff’s witnesses to be worthy, and the defendant's witnesses to be unworthy, 
of credit. On the contrary [596] (giving, perhaps, a little more weight 
to some supposed admissions by two of the pontiff’s witnesses than 
their words warrant), he expressed his belief “ thaFthe defendant Gokoola- 
nund had for years lived with, and been brought up, and treated as 
a son, and^ married by Hullodhur.” He ^beld “ it also to be clear from 
the evidence tendered for the defence that the. defendant had frequently 
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been acknowledged by others as the adopted son of Hullodhur, and was 
even so styled by Hullodhur himself in a written statement filed by birn 
in an Act IV of 1840 : case before the Magistrate of Balasore.” We have there¬ 
fore the Judge of First Instance affirmlhg, contrary to j;he general evidence 
on the gart of the plaintiff, facts most material to the defendant’s case, and the 
genuineness of the documentary evidence produced in support of it. His finding 
against the fact of adoption proceeds upon the improbability that in 1837 Hullo¬ 
dhur, who might reasonably hope to beget, would adopt a son, upon the discre¬ 
pancy between certain of the defendant’s witnesses as to the presence of Nath 
Dass at the ceremony, and upon the insufficiency of proof that all the requisite 
ceremonies were performed. 

In this state of things their Lordships, at the close of the aiqjellant’s case, 
intimated that they could not see their way to a reversal of the very clear find¬ 
ing in favour of the fact of adoption to which the High Court ui>on a review of 
the whole evidence had come. Their Lordships conceive that the High Court 
was right in giving credit to the defendant’s witnesses rather than to those of 
the plaintiff, who have deposed to a case which appears to ho in many respects 
a false one. Their evidence is strongly corroborated, as the Subordinate .ludge 
himself admits, by tlie documents to which he has given credit: and it seems to 
their Lordships to prove, as found by the High Court, the perf^tnance of the 
requisite ceremonies with as much certainty as can be expected some thirty 
years or more after the event. 

Against a case so proved, the improbability of the adoption on 

which the Subordinate Judge so strongly relies cannot, in their Lordships 
opinion, weigh very heavily. It must be recollected that it is met not merely by 
the story of t5®73 the inference drawn by a pundit from the horoscopes of the 
husband and wife (a circumstance which, if it really occurred, might have liSd 
considerable force upon superstitious minds), but also by the fact that 
Hullodhur and Jumoona had lived together as man and wife for a good many 
years before the final adoption without having issue. 

Their Lordships must, therefore, deal with this case on the assumption 
that the fact of the defendant’s adoption has been established. 

The question 'v^hether sucji an adoption is valid in law is of greater 
difficulty^ and, being one of general application, of far greater moment. It was 
in order to consider more fully the authorities cited upon this point that their 
Lordships reserved their judgment. • 

The objection to the adoption is that it was one of a very distant relation, 
not even within the class, of Hullodhur’s sapindas, made in violation of the pre¬ 
ferential right of Dinobundhoo, the only son of Juggunnath, who was Hullodhur’s 
brother by the whole blood, to be adopted. 

The plaintiff relies mainly upon certain texts of the Dattaka Mimansa, and 
the Dattaka Chandrika, of which the former is considered by the Benares school, 
to be the more authoritative treatise on the subject of adoption. 

The texts chiefly insisted upon are the 28th, the 29th, the 30th, ^he Slst, 
and the 67th slokas or paragraphs of the second section of the Dattaka Mimansa; 
and the 20th, the 21st, the 22nd, the 27th, and the 28th paragraphs of the first 
section of the Dattaka Ohandrika. 

It is unnecessary'to set out ijiese at length, because it may be ebneeded that 
they do in terms prescribe that a Hindu wishing to adopt a son shall adopt tha 
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*■ flOD of his whole brother, if such a person be in existence and capable of adop¬ 
tion, in preference to any other person ; and qualify the otherwise fatal objection 
to the adoption of an only son of the natural father, by saying that, in the 
case of a brother’s soin, he should, nevertheless, be adopted in preference to any 
other person as a Dioyamushyana, or son of two fathers. 

a 

The grave question, however, that arises in this case is CS983 whether the 
injunctiotis just referred to are merely binding upon the consciences of pious 
Hindus as defining what they ought to do, or so imperative as to have the 
force of laws, the violation whereof should be lield in a Court of Justice to 
invalidate an adoption whiteb has otherwise been regularly made. 

Before considering this question, their Lordsliips think it right to observe 
that the two propositions just stated, or at least tlie last of them, may well 
be qualified by the incontestable fact that Hullodhur was separate in estate 
from his brother Juggunnath. The whole of the law supposed to affirm the 
necessity of adopting a brother’s son seems to have been deduced by the ancient 
commentators with what logical sequence it is unnecessary to consider, 
from a text of Menu, which says:—“If one among l)rothers of tlie whole 
blood be possessed of male issue, Menu j*ronouncos that they all are 
fathers of tllt^■ same by means of that sot).” The direct consequence of 
this might well be that in an undivided family (tlio normal state of a Hindu 
family) the nephew, without further act of alliliation, would effectually perform 
the funeral obsequies of his uricli?, whoso share in the joint family property, in 
the absence of male issue, woiilfl pass to his coparceners by survivorship. But 
in the case of a separated Hindu, the right of pojforining his obsequies, with 
the consequent right of succession, is, in the absence of male issue, in his widow, 
or, failing her, in his daughter and daugliter’s issue. Again, to constitute a 
iMyamnshyana there must he a si)ecial agreement betwooen the two fathers to 
that effect; or fclie relation must result fi'om some c)f the other circumstances 
indicated by Bir William MacNaghten at p. 71 of his Principles and Precedents. 
And he there states the consequences to be different from tliose of an ordinary 
adoption, inasraucli as the cdiildren of the adopted sons would revert to their 
natural family. Hence the adoptive father fails by such an adoption to 
perpetuate Ins own line of male succession,—a circumstatiQo whicli renders the 
consent of dividwl brothers lo such an adoption tfie more improbable. In the 
present case there is nothing to sliow, and it is unreasonable to presume, that 
Hullodhur CS99] would have been content to receive, or .Juggunnath would have 
been willing to give, the only son of the latter in adoption. And tiio presence of 
the name of ihe latter on some of the documents which describe the defendant 
as the adopted son of Hullodhur, is some evidence that Juggunnath recognized 
that adoption as valid. Moreover, for aught that appears in tlio cause, 
Benobundhoo may at the date of the adoption have become from age, marriage, 
or other like objection, incapable of being adojited by his uncle. 

Reverting, however, to the. general question whether the omission to adopt 
a brother’s son is an objection which at law invalidates an adoption otherwise 
regularly made, and so destroys the civil atatua of tlie person thus adopted, even 
after, as in this instance, years of recognition, their Lordships have to observe, in 
the first place, that they have been referred to no case in W'hich a Court of Justice 
has so decidoi The nearest authority of the kind is that of Ooman Dtiit v. 
Eunhia Singh (3 Sel. Rep., 144). Tliat case arose in a district governed by the 
Mithila law.^ The plaintiff claimed, under an adoption by his maternal grand¬ 
father, not in the dattaka, but in the kritrima'form, which is recognized by the 
Mithila law, to dispossess the nephew and heir of that grandfather from the share 
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of the latter in a joint fatnilj eState. Various objections, besides the one in 
question, were taken to the adoption; the case, a^'ter the fashion of those days, 
went from one .Fudge of the Sudder Court to another, who consulted different 
pundits and came to conflicting decisions, Jsut ultimately the suit was dismissed. 
The marginal note no doubt says; “According to the Hindoo law, while a 
brother’s son exists, the adoption of any other individual as a son either in thb 
dattaka or kritrima form of adoption is illegal.” But the force of this note is 
very much weakened by the fact that Sir William MacNaghten, who, being the 
Editor of the Reports, was probably the author of it, afterwards, and with a 
full recollection of the case, wrote the passage which will he presently cited. 
The decision itself was merely on an alleged adopti^in in the kritrima foyn, 
which, in its inception and consequences, is very distinguishable from one in 
which the natural father [600] parts with his son in the full faith that he will 
be effectually and for all purposes received into his now family, and acquire 
therein the rights which he absolutely loses in his own. The son adopted in 
the kritrima form retains his rights of inheritance in his original and natural 
family, • 

The general question seems to have been considered by Sir Thomas Strange, 
Mr. Colebrooke, and other text-w'riters of orainenco. 

Sir Thoinss Strange, after recapitulating the rules which cftght to guide 
the discretion of the adopter, including the authorities on which the plaintifV 
relies, says : “ But tho result of all the authorities upon this point is, that the 
selection is finally a matter of conscience and discretion witli the adopter, not 
of ahsoluto proscription, rendering invalid an adoption of one not being preci.sely 
him who upon spiritual considerations ought to have been preferred.” And by 
his references to tlie ca.sos collected in tlie second volume he shows that 
Mr. Colebrooke and, more strongly, Mr. Ellis were of this opinion. 

Again, Sir William MacNaghten, just after referring to the case of Oman 
Dutt, deals with the question thus;—“Jt would ajipear, however, tliat 
according to the law of Bengal and olsewht-re where the doctrine of the 
Dattaka Chandrika is chiefly followed, and whore the doctrine of fachtm valet 
exists, a brother’s son may bo superseded in favour of a stranger; and even in* 
Bonaros, and in the places where the Miniansa principally obtains*and wliero 
ii jirohibitory rule ha3 in most instances tho effect of law, so as to invalidate 
an act done in contravention thereto, tlie adoption of a brother’s son or other 
near relative is not essential, and the validity of an adoption actually made 
does not rest on the rigid observance of that rule of selection, tho choice of him 
to be adopted being a matter of discretion. Jt may bo held, then, that the 
injunction to adopt one’s own sapitida (a hrotliov’s son is the first), and failing 
them, to adopt out of one’s own golra, is not essential so as to invalidate the 
adojition in tho event of a departure from the rule,” (Brinciplcs of Hindu 
Law, p. 68.) 

It may be further observed that even Mr. Sutherland, in his Synopsis (see 
Stokes’ Codes, p. 665) says; “ But though Nandita [601] Bandita extends 
this principle {t.fi., that proximity of kindred ought to determine the 
choice of an adopted son) with elaborate minuteness, it cannot be regarded 
as a rigid maxim of law, vitiating the adoption of a remote wheri a near 
kinsman, or of a stranger, when a relative may exist. The right, however, 
of a whole brother's son to be adopted in preference to any other person, where 
no legal impediment may obtain, seems to be generally admitted, and may be 
regarded as a received rtile of law.” It is not easy to see upon what grounds 
the distinction here taken rests. l5 what the Dattaka Mimansa enjoins is to be 
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taken as imperative, and having the force of law, the language of the 74th Article 
of the second section, which deals with the duty of selection where there is no 
brother's son, seems to be hardly less imperative than that of the Articles 
which affirm the preferential right of t-he brother’s son. 

It .was urged at! the Bar .that the maxim quod fieri non debuit factum 
valet, though adopted bv the Bengal school, is not recognized by other schools, 
and notably by that of Benares. That it is not recognized by those schools in 
the same degree as in Bengal is undoubtedly true. But that it receives no 
application except in Lower Bengal is a proposition which is contradicted not 
only by the passage already cited from Sir William MacNaghten’s work, but 
by<-the decided cases. Thb High Court of Madras in Chinna Gaundan v. Ktimara 
Oaundan (1 Mad. H. C. R., 54), and the High Court of Bombay in the case of 
Baje Vyavkatrav v. Jayavantrav (4 Born. H. C. R., A. C., 191), acted upon it; 
and that upon the question of the adoption of an only son of liis natural 
father, on which the High Court of Calcutta, in the case of Bajah Upendur 
Lall Boy v. Ranee Bromo Moyec (10 W. R., 347), has 'refused to give effect to 
it, considering that particular prohibition to be imperative. 

Their Lordships ftjel that it would be highly objectionable on any but the 
strongest grounds to subject the natives of India in this matter to a rule more 
stringent thaq,that enunciated by sucli text-writers as Sir William MacNagliten 
and Sir Thomas Strange. Their treatises have long been treated as of high 
[602] authority by the Courts of India, and to overrule the propositions in 
question might disturb many titles. 

Upon a careful review of the authorities, their Lordships cannot find any 
which would constrain them to invalidate the adoption of the defendant, even 
if it were more cleai'ly proved than it is, that Hullodhur Dass could have 
adopted Dinobundhoo, the only son of his brother. They will, therefore, 
l*«nbly advise Her Majesty to affirm the judgment of the High Court and to 
dismiss this appeal with costs. 

Appeal dismissed. 

Agents for the Appellants ; Messrs. Watkins and Lattey. 

# Agent for the Respondent; Mr. T. L. Wilson 


NOTES. 

[HINDU LAW—ADOPTION—STRIDHAN. 

I. ADOPTION—WHO MAY BE ADOPTED— 

(a) The texts of a positive character on this point have not the force of law : — 

The fact that there are nearer kinsmen and the adopter is related remotely does not 
matter (187fl) 3 Oal., 587 ; (1886) 9 All.. 253. 

j. Adoption of an aaagolrn valid :—(1885) 10 Bom., 80. 
ii. Even if there be nearer kinsmen ;—(1885) 10 Bom., 80. “ 

(b) Even in respect of negative prohibitions, the following have been declared merely 

recommendatory :— 

i. Adoption of an only son :—(1899) 22 Mad., 896 P. G> • 

ii. Adoption of the eldest son :—(188S) 7 JSom., 221; k'Cal.,S65. See oases w/Va 

under heading Adoption, Factum VaJ^. 
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II. ADOPTION—FACTUM YALBT— 

(ffi) The maxim of factum valet is applicable except as to rules prescribing th|,e capacity to 
(1) take in adoption, (2) to give in adoption, and (3) to be given in adoption. 

'I 

Adoption in violation of these excepted rules i.s void :—(IBS'!) 9 All., 263 at 296 ; 
. (1879) 3 Bom., 273. 

(6) The maxim has been applied to uphold 

i. ihe adoption of an only son ;—(1899) 22 Mad., 398 ; 21 All., 460 affirming (1892) 

14 All., 67 P. B.; (1894) 19 Both., 423; (1886) 11 Mad., 43; .. 

ii. the adoption of a son whose father the adoptive m<Mhor could not have married 

(Kxtension of Nanda Fandita) ;— 

(1897) 22 Bom., 973—adoptive mother’s brother’s son ; 

(lfK)4) 27 All., 417'--2 A. L. J., 36—adoptive mother’s brother’s grandson ; 

iii. the adoption even when the mother of the boy was daughter of agotraja sapinda 

SIX degrees removed (and could not have been married) :—(1899) 24 Bom., 473; 

iv. the adoption of other than nearest kinsman or sapinda;—(1878)3 Cal., 537; 

(1885) 10 Bom., 80; 

v. the adoption of the oldest son :—(1883) 7 Bom., 221; (1877) 2 Cal., .365 ; 

vi. inquiry into motives of the adopting widow have accordingly been held irrele¬ 
vant (1896) 22 Bom., 658. 

(c) The maxim has not been .applied to relax the lest of marriageability of the adopter 
with the natural mother of the boy :— 

i. (1899) 21 All., 412 reversing (1895) 17 All., 294—mother’s sister’s son. 
li. (1879) 3 Bom., 273—daughter’s son. 

iii. but (1899) 24 Bom., 473—is opposed to this exception. 

III. HINDU LAW- THE MAXIM OF FACTUM VALET— 

On the .icope and limits of applicability of this maxim, see in addition to this case :— 
(189fl) 22 Mad., .398; 21 All., 460 at 487 ; (1899) 21 All , 412 reversing (1895) 17 All., 294 ; 
(1886) 9 All., 253 (296): (1886) 11 Mad., 43; (1885) 10 Bom.. 8.5 (80) ; (1879) 3 Bom., 273* 
(293); (1876) 12 B. H. C., 362 (898). 

IV. AUTHCtfllTY OP TBXT-WRITEBS- 

In addition to this case, sec 

i. (1899) 24 Bom., 473 (Nanda Fandita). 

ii. (1899) 21 All., 412. 

iii. (1892) 17 Bom., 114 (SmritiGhandrika). 

V. DWAMUBHYAYANA FORM OF ADOPTION— 

(а) Not obsolete :—(1896) 21 Bom., 105; answering query in (1894) 19 Bom., 428 at 454, 

(б) Whether the brother is divided or not:—(1895) 21 Bom., 105. 

(c) Widows also may exorcise the power ;—(1901) 26 Bom., 537. 

(d) For form and consequences of such adoption;—Sec (1904) 26 All., 472. 

VI. SUCCESSION-COMPETITION OF DAUGHTERS— 

(a) Competition in respect of daughter’s succession in the Benares school has regard not 
to ^ritual benefit (as in Bengal, whereby childless widows are excluded) but to 
indigence3 B. H, 0., 5 ; (1878) 3 Cal., 687 ; (1880) 3 Mad., 265. 

{b) Consequent on spirftual benefit p|aying no part in daughter’s suooessioni unohastity 
has been hold no bar to her taking ; (1879) 4 Bom., 104. 

I OAL.--137 1089 * 
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As for the heritable rights of a prostitute in this competition: See (1907) 31 Bom., 495, 
(c) The fact that, at the first opening of succession, certain daughters were excluded is no 
bar to their taking on the decease of those that took :—(1910) 32 All., 814. 
fdj The daughter’s son is not the hgir after the daughter but such other daughters as 
there may bfe;—(1886) 8 AIL, 365. 

(e) to the nature of the estate taken by the daughters '■ —See (1871) 6 M. H. C., 310; 
(1876) 16 B. L. E,, 10 (24).] 
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The 14th February and liith March, 187b. 

Present: 

Sir J. W. Colvile, Sir B. Peacock., Sir M. B. Smith, and 
Sir E. P. Collier. 


Seth Gokul Dasf. Gopal Dass.fPlaintiff 

versus • 

Murli and Zalim, Heirs of Tarapat.Defendants. 


« C^- B I. A. 78 2 C. L. B. 166] 

[On Appeal from the Court of the Judicial Commissioner, Central Provinces.] 

Interest on Decrees—Indian Contract AH, s. 20 and s. 23, cl. 2, Mistake of 
Fact and of Law — Error in Statement of Account. 

Where a decree is silent us to future interest, interest cannot be recovered hy proceedings 
in execution of the decree, but it may be recovered as damages by a separate suit. 

^ Whore the property of a judgment-debtor had lioen attached in execution for a sum claimed 
t^^ duo under a decree but which sum in fact included interest not awarded by the decree, 
held, that an agreement, whereby the debtor obtained the release of his property on condi¬ 
tion of paying by instalments the entire amount iilaimod inclusive of the interest, was not 
unlawful and void under cl. 2, s. 2.3* of ihc Indian Contract Act; and that the mistaken belief 
of the parties to the agreement that interest could be recovered by proceedings in execution 
was not a mistake of fact rendering the iigrecmont voidable under s. 20t of that Act. 

In a written agreement by a debtor to pay his debt by instalrnoilts, securing the payment 
by a mortgage of land, the amount of the debts was orroneoasly stated to be greater than it 
actually was. In a suit on the agreement, held, that such an error was ground for reforming 
the accouwt, but not for setting aside the agreement. 

C603} This was an appeal from a decree of the Judicial Commissioner of 
the Central Provinces dated the 7th September 1875, aflSrming a decree of the 
Commissioner of Jubbulpore dated the 12th March 1875, which in turn affirmed 
a decree of the Deputy Commissioner of Jubbulpore dated the 24th November 
1874, which dismissed the suit brought by the present appellant as plaintiff.' 

‘IBcc. 2.3 :—The consideration or object of an agreement is lawful, unless— 
it is forbidden by law ; or 

What considerations and j® Permitted, it would defeat 

olyectsarelawfulandwhat 

° ‘ involves or implies injury to the person or property of another ; or 

the Court regards it as immoral or oppos^ to public policy. 

In each of these cases, the consideration or object of an agreement is said to be unlawful. 
Every agreement of which the object or consideration is unlawful, is void.] 

Agreement void where f [Bsc. 20Where both the piyrties to an agseementare 
both partieifhre under mis- under a mistake as ^ a matter of fa«t twaAnt t i ii to the 
take as to matter of fact, agreement, the agreement is void.] 

a 


1090' 


'1 






MUBLI AND ZALIM [1B78J l.L.B. 3 Cal. 634 

The whole facts of the case and the questions raised for decision are fully 
disclosed in their Lordships’ judgment. , 

Mr, Leith, Q. C., and Mr. T. B. Norto^i appeared for the Appellant. 

The Respondents were not represented. * , ^ 

The judgment of their Lordships was delivered by * 

Sir B. Peacock.- This is an appeal from a decree of the .Judicial Com¬ 
missioner of the Central Provinces of India, in a suit instituted by the appellant 
against the respondents in the Court of the Deputy Commissioner of Jnbbulpore, 
for the foreclosure of a mortgage. * * ’ 

The following are the circumstances under which the mortgage was 
executed:—On the 27th June 1869, the appellant obtained a decree in the 
Court of the Suddor Ameen of Jubbulpore against Tarapat J^vtel, nialguzar of 
Khairi, the father of the tlefendants, for the sum of 9,413 rupees, 15 annas and 
3 pies, being*the balance of principal and interest due upon a bond executed by 
Tarapat, and the costs of suit. The decree was silent as to the payment of 
future interest on the amount decreed. By the bond upon which the decree 
was obtained, it was expressly stipulated that interest sliould be paid at the 
rate of 1 per cent, a month. 

Between the date of the decree and the 27th June 18()5, the plaintifi' 
endeavoured, on several occasions, to obtain payment of the amount decreed, 
and did in fact realiTie portions of the amount undcir two several executions. It 
is unnecessary to enter into any 'details of the proceedings adopted by the 
plaintitt', or oHhe litigation which ensued upon them. It is sutliciont to state 
that, in their Lordships' opinion, no laches can be imputed to the plaintiff in 
endeavouring to enforce the decree. — 

[604] In February 186.5, the plaintiff applied to the Court of the Deputy 
Commissioner of .Jubbulpore against the defendants and their father, Tarapat, 
for an attachment and sale of their rights in the village of Khairi in execution 
for the sum of Rs. 13,498-9-9 claimed to bo due under the decree. 

That sum included interest on the amount of the decree calculated up to 
the 14th October 1863, after giving credit for payments made on account. 
Upon that application the defendants and their father were ordered to be 
summoned, and upon their non-.appearanoo an order was made on the 2 . 5 th July 
1865, for the attachment of their proprietary rights in the village, and for 
the sale thereof by public auction, after due notice according to ss. 248 and 
249 of Act VIII of 1859.. 

On the 3rd August in the same year, orders were issued that the requisite 
notifications, according to s. 249, be issued, and that the sale of the right aqd 
interest of defendants in the village of Khairi should take place on the fortieth 
day from that date. 

On the 4th, the present defendants presented a petition to the Deputy 
Commissioner praying to be relieved from liability for the plaintiff 's claim, and 
that the attachment might be removed from the village. Upon that petition an 
order was passed refusing to alter the order already made, and stating that as 
the defendants had failed to appear on the date appointed for hearing, the case 
haifi been disposed of in their absence, the reason why they ha^ absented' 
themselves not having Been explaii^ed. From that order they appeUed to the 
Commissioner, and their appeal was rejected. 

i 1091 



ItCitR. S CaL 80s 


SETH GOKUL DASS GOPAL DASS V. 


On the 18th September 1865, the mortgage upon which the suit was brought 
was executed. It was by conditional sale, and is in the following words:— 

“ Seth Khusalchand and Gokuldass, of Jubbulporo, plaintiffs v. (1) Gl^rapat, (2) Murli- 
dhiir, (3) Zalim Singh^patels, residents, afid malgazars of the village Khairi, Pergunnah 
^atan, defendants. , 

« Claim. 

Execution of decree for Bs. 13,498-9-9. 

* 

" Wo, Tarapat, Murlidhar, and Zalim Singh, patois and residents of Monza Khairi, 
defendants, are tihe writers of this agreement. 

• [ 608 ] “The plaintiffs ftbovc-naraod having taken out execution of a decroo for the 
Bum above-mentioned, and applied for attachment and sale of the village Khairi, the 13th 
September 18()5 was first appointed as tho date for the sale of the village in accordance with 
orders from the Judicial Commissioiior. Subsequent]} the 18th of the said mouth had been 
fixed as the date for sale, in liquidation of a sum of Rs. lC,49S-9-8. 

“ We have now brought tho plaintiffs to terms, and having gone into the accounts, we 
agree to pay plaintiffs as principal, interests, costs, and future interests on thb decree, in all 
19,000 Government sicca rupees. 

“ Of this wo havq,caused 5,000 rupees to bo paid by Naraindas and Raghoonath- This 
leaves a bala^o of 1A,000 Government rupees, which we agree to liquidate, paying no 
interest, by yearly instalments as detailed below ; and until the liquidation of the whole 
amount due, we hereby mortgage or conditionally sell the village iu question, the condition 
being that, in the event of our failing to pay any one of the instalments agreed upon, the sale 
of the village shall become absolute ; we and our heirs would then forfeit all proprietary rights 
in tho village, and such rights would be transferred to plaiiililfs, to bo thonoi'forward 
enjoyed by them and their descendants. Should, however, the iailure on our part to pay the 
instalment in arrears be attributable to unfavourable seasons, &c., the said instalments will 
^ 2 |^payable next year, and will bear interest at 1 per cent. 

“Should the payment m arrears be not made in the next year along with the one due for 
that year, the sale of the village will bo considered absolute. The terms of this clood of sale 
would be binding on our heirs and representatives also, and s<> long as the muiioy due to 
plaintiffs remains unpaid, the village shall not be transferred by us to any one else ; any such 
transfer, if made, shall bo held to be illegal. 

“ Wc relinquish all claims to any money which the plaintiffs may have recovered at tho 
time of the sale becoming absolute.” * ^ 

The details of the instalmeDts were for the payment on the 15th Afghan, 
Sambat 1922, corresponding with the year 1865, of the aum of 2,000 rupees, 
and on *Jeth 15th in each of the following twenty years, of the sum of 600 
rupees, making a total of 14,000 rupees. 

[606] On the same 18th September 1865, Tarapat, the father, each of the 
defendants and the plaintiii' respectively, made the following statements, 
viz .:— 

“ Tarapat, defendant, son of Mahadeo, caste Koormce, aged 50 years, nuilguzar, resident 
of Khairi, states on solemn affirmation :— 

“ ' Wc have effected a settlomont of his claim with the plaintiff by hypothecating our 
village, and fixing instalments for the liquidation of the same, and bog that one village be 
relcasoi^from attachment.' 18th September 1865. 

” Murli, defendant, son of Tarapat, caste Koormee, aged 28 years, resident of Khaiti- 
malguzar, states on solemn affirmation :— 

“ ' Having efieoted a sottloment of his claim with the plaintiff by fixing instalments*foi 
its Uqtiidati»n, I beg that the village be released from attachment. We have hypothecated 
OUT village as a guarantee for the liquidation of plaintiff's olaim.' 18th September 1865, 
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“ Zalim, defendant, son of Tarapat, caste Koormee, aged 21 years,’resident of Khairi 
malguzar, states on solemn affirmation ;— ^ 

“ ‘ We have fixed instalments for the payment of the plaintiff’s claim, and beg that our 
village bo relea^d from attachment. Wo ha-Jc mortgaged our village to plaintiff.’ 18th 

September 1885. ' 

• • • 

" Beth Khusalchand, son of Bawarm, aged 62 years, caste Maheshree, residenbof Jubbul, 
and amahajun by profession, states on solemn affirmalioii:— 

" ‘ I have taken out execution of a decree .against Tarapat, Murli, and Zalimi'and their 
village was about to be sold. The defendants have, however, made an amreablo arrangement 
for the liquidation of my claim by agreeing to pay instalnu pts, which 1 have approved. I 
have no objection whatever, and I bog that the arraiigenieiits be sanctioned by the Court,*i.nd 
the villiige. released from attachment. The defendants have hypothecated tin* village, and I 
wish that it should remain so hypothecated and the case be struck off the file.’ 18th 
September 1865.” 

Tho niorfcgago was on the same day presented by the defendants to the 
Kxtra Assistant Coramissioner, who forw'ardod tho caso to the Court of the 
Deputy Ooininisaioner, wiio thereupon, on the ]9tli Septemher 1865, ordered 
that the kistbandi be sanctioned and the cases struck off the file as completely 
disposed of. 

The defendants continued to pay the instalments under the mortgage up to 
1.5th Jeth, 10‘20, but failed to pay the instalments wdiich fell duo in Sampat 
19‘iO and 19:11, w’herenpon the pjaintilT, C6073 on the 21tii October 1874, filed 
ins plaint and prayed for a decree for 7,800 rupees, tlio amount of the 
instalments remaining unpaid, with a proviso tliat in the event of the same not 
being i)aid up within one year, the rights and interests of tho tlefondants and 
thoir deceased father in the village in question l)o transferred to plaintift, the 
transaction l>eiDg then considered as one of an absolute sale. -rf 

Tlie defendants in their written statement alleged, amongst other things, 
that in .June 1859 a money-decree for Bs. 9,413-l5-d was passed against Tarapat, 
their father, and that future interest on the decree was not allowed ; that the 
plaintitl, however, fraudulently went on executing tlie decree with interest, and 
eventually, in September 1865, induced Tarapat and the defendants to execute 
the deed sued on, by*dishonestly concealing tho fact that future interest had 
not been decreed. * 

They also stated tliat they were ignorant people, and that they executed 
the deed under a mistake of fact, i e., under the impi'ossion that future interest 
had been decreed as represented by the plaintiff ; that, at the time when the 
deed was executed, only Rs.*3,798-4-9 was due under the decree, and that the 
defendants ward niinors*at the time of the execution of the deed. 

Tho plea of minority was found against the defendants, but the Deputy 
Commissioner dismissed the plaintiff’s suit with costs, upon the ground that 
the claim was based on an illegal contract. lie held that even if tho plaintiff 
had aright to demand the sum of Rs. 13,498-9-9 for which execution had been » 
awaited, there was not sufficient explanation as to how that amount was 
increased to 16,498 rupees ; and further, that even if, as the plaintiff’s counsel 
had suggested, the plaintiff, in making up the accounts with defendants, added 
interest for the period from October 1863 to the day fixed fo’* the sale of the 
village in execution, that alone was sufficient to vitiate the contract, for in the 
view of the Deputy Commissioner, it was evident that the plaintiff was well 
aware that he had no’real claim to interest. But he went further, and held 
that the plaintiff was not entitled to any interest on the decree; that 4,320 rupees 
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only were dueand that the plaintiff by concealment of facts regarding |he 
amount dug, and by [608] misrepresentation of facts, as shown by the pro¬ 
ceedings in the original case, and the application for execution for 3,000 
rupees in addition to the 13,498 rupees, were sufficient grounds fbr considering 
that the transaction^ out of which the contract grew were unlawful. 

• -t * 

Upon appeal, the Commissioner was of opinion that there was no sufficient 
evidence.of concealment, but that there was misrepresentation, with regard to 
defendant’s liability to interest within the moaning of definition 1, s. 18*, of 
the Indian Contract Act, IX of 1872. He further held that the bond was 
nothing more than a kistbandi; that no new consideration for it was given ; 
that if the parties had arranged that effect should be given to it by the executing 
Court, it would have been pronounced invalid, as it altered the terms of the 
decree by the addition of interest, which could not be done even with consent 
of the parties. He therefore hold that the contract was illegal and void under 

cl. 2, s. 23, of the Indian Contract Act, and dismissed the appeal with costs. 

♦ 

A special appeal was preferred to the Judicial Commissioner, who dismissed 
it with costs, on the ground that the deed was voidable under s. 20 of the 
Indian Contract Act, inasmuch as both parties were under a mistake of fact 
essential to the agreement expressed in it. Their Lordships are of opinion 
that there was no sufficient evidence to prove a fraudulent misrepresentation or 
concealment of facts on the part of die plaintiff. There was, no doubt, a mis¬ 
take of law on the part of the defendants in supposing that execution could be « 
issued for interest upon the amount decreed from the date of the decree to the 
date of realization, no such interest having been awarded by the decree. But 
that mistake appears to liave been common not only to the plaintill' and the 
defendants, but also to the Assistant Commissioner by whom the order of the 

July 1865 was made for the attachment and sale of the village in execu¬ 
tion for the sum of Bs. 13,468-9-9. Indeed, until the Full Bench ruling of 
the High Court of Bengal in Sentember 1866 in the case of Mosoodiin LaLl v. 
Bekaree Singh (B. L. B., Sup. VoL, 602 ; s. C., 6 W. B., Mis. App„ 109), 
the principle of which was upheld by the Judicial Committee in the 
[608}casex>f Pillai v. Pillai (15 B. L. B., 383 ; S. C., L. B.,2 Ind. App„ 219), 
there were conflicting rulings ujion the point whether interest upon a decree 
could be levied in execution when the decree was silent a»to subsequent interest 
on the amount decreed. 


In that uncertain state of the law, the defendants not having appeared to 
show cause, an order was in fact mode for the attachment and sale of the 
village in execution for tlie sum of Bs. 13,496-9-9, *whi{;h inclp^ed interest on 
the decree. No appeal was preferred against that order, nor were any other 
proceedings adopted to set it aside. It remained in force up to the time of the 
mortgage, and the village had been actually attached, and was liable to be sold 
under it if the cqmpromise had not been effected and the mortgage executed. 
Their Lordships are of opinion that the mortgage was not invalid either upon the 


“ Misrepreitontation ” 
defined. 


*[Soc. 18:—Misrepresentation means and includes— 


(1) tke positive assertion, in a manner not warranted by the information of the person 
making it,'of that which ie not true, though he believes it to be true ; 

(-2) any breach of duty which, without an intent to deceive, gains an advantage to the 
person committing it, or any one claiming under him, by ^sleading another to his 
prejndtoe, or to the prejudice of any one claiming under l^im ; * 

(8) caning, however innocently, a party to ai^agreement to make a mistake os to the 
substanoe of the thing, whiob is the snbject of the aitgreomiBit.] * 


s 
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grounds stated by the Commissioner or upon that stated by the Judicial Com- 
m%ioner. It appears to have been executed by way of compromise, after an 
examination of the accounts at which the father Tarapat was present; and it 
does not appear to their Lordships that, subject to what will hereafter be said as 
to a sum of 3,000 rupees, part of the money secured, the plaintiff gained any 
unconsctenable advantage by the transaction ; for although he was not strictl^ 
entitled to an execution for interest calculated for a period subsequent to the date 
of the decree, there seems to be no reason why he should not have recovered 
interest as damages in an action upon the decree if he and the Court which issued 
the attachment had not mistaken his remedy. It is not necessary to refer to the 
English decisions bearing upon the subject of recovering by action interest uppn 
a judgment which cannot be levied by execution. In the case of Pillai v. Pillai 
(15 li. L. R., 383; S.C., L. R., 2 Ind. App., 219), to which reference has 
already been made, the Judicial Committee, in reference to the question of 
levying interest upon a decree where the decree was silent as to future interest, 
stated expressly that questions of that nature might be raised by separate suit. 

It may*he remarked that the rate at which interest was calculated for the 
period between the execution of the mortgage [610] and the times fixed for the 
payment of the instalments was extremely low. 

It appears, however, to have been assumed that the sum for which 
the village was liable to be sold in execution was not Rs. 13,498-9-9, but 
Rs. Ifi,498-9-8. 

The recital in the mortgage is, “ Subsequently the 18th of the said month 
had been fixed as the date for sale in liquidation of a sum of Rs. 16,498-9-8.” 
As to this the .ludicial Commissioner says: “ In the first Court’s judgment 
the larger sum of Rs. 16,498-9-8 is referred to as entered in one of the processes 
of execution, vi/., ‘ the notice of sale,’ but the extant record of pvocoedi’'gs 
nowhere mentions such a sum. If such a sum was ever entered in such a process 
it must apparently have been only through a clerical error.” Although there 
does not appear to have been any wilful misrepresentation in this respect by 
the plaintiff, their Lordships are of opinion that there was no authority under 
8 . 249 of Act VIll of 1859 for increasing the amount for which the village 
was ordered to be sold in execution from 13,498 rupees to 16,498 rfipees ; that 
the addition has not Leen satisfactorily explained ; and that the deed ought to 
be reformed by disallowing the additional sum of 3,000 rupees. This will reduce 
the sum secured by the mortgage by 3,000 rupees, and a proportionate part of 
the sum allowed for future interest during the period stipulated for payment by 
instalments, which may be taken in round numbers as together amounting to 
3,480 rupees. Deducting 3,480 rupees, and the eight instalments of the 14,000 
rupees which hrfve been 'paid, amounting to 6.200 rupees, from the total amount 
of 14,000 rupees secured, there remains the sum of 4,320 rupees to be paid by 
the defendants to the plaintiff in order to redeem the,above-mentioned village. 

Their Lordships will, therefore, humbly advise Her Majesty that the 
decrees of the three lower Courts be reversed ; that in the event of the defend¬ 
ants paying to the plaintiff the sum of 4,320 rupees, together with the costs of 
the plaintiff in the three lower Courts, within one year from the timj of the 
service upon them of notice of such order of Her Majesty in Council as 
shall be made in this appeal, or in the event of their paying into the 
Court of the Deputy Commissioner of Jubbulpore within that [811] period 
tbb said sum of 4,85JO rupees, together with such costs as aforesaid for 
the use of the plaintifi, the sai^ village shall be freed and dischurged from 
the said mortgage; but that in the event of the said sum of 4,320 rupees 
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together with such costs as aforesaid, not being paid to the plaintiff by the defend¬ 
ants, or paid by them into the said Court for the use of the plaintiff within^he 
period aforesaid, the said mortgage and conditional sale shall become absolute, 
and all the ri gbt, title and interest qf the defendants in the said village shall 
be transferred to an£ vested in tlie plaintiff; and in order that due notice of 
Such order in Council shall be given to tlie defendants, their Lordships will 
further advise Her Majestj’’ that the plaintiff be ordered to lodge the said decree 
of Her Majesty in Council in the Court of the Deputy Commissioner of Jubbul- 
pore, in order that notice thereof may be given to the defendants in due course, 
and that the iflaintiff do also deposit in the said Court such an amount as 
may. be recjuired to defray the costs of serving upon the defendants notice of 
the said order. 

Considering the peculiar circumstances of this case, and also the fact that 
the plaintid' has not succeeded to the full extent of his claim, their Lordships 
are of opinion that the respondents ouglit not to be ordered to pay the coats of 
this appeal. 

Agents for the Appellant: Messrs. Merriman, Pike and Mcrrhhan. 


NOTES. 

[ 1. WHESE THE DECREE IS SILENT— 

(a) Where the decree expressly reserves the ascortivinment of mesne profits in execution, 
an amount in excess of prayer in plaint can be awarded:—(1882) 9 Cal., 112 (115). 
See also our Notes to 3 Cal., 161. » 

(5) Where a stipulation was made for interest after suit, it was enforced as not proceeding 
on any mistake:—(1884) 7 Mad., 400. 

(c) A new agreement with judgment debt as consideration may bo enforced even if satis, 
faction of that decree had not been eortuled :—(1884) 7 All., 12*1 (133). 

II. CONTRACT ACT—MISTAKE OF FACT AND OF LAW— 

(a) Mist.-vkcn belief of forfeiture of occupancy rights on remarriage is a mistake of law 

and not tclioved :—(1907) A. W. N., 197. 

(b) ContriKSt under mistaken belief that under decree interest was liable to be paid, 

rcNevcd against “ as the mistake was as to the private rights of the parties and as 
such a mistake of fact” ;—(1904) 6 Bom. L.R., 417. " 

N. B. —But it is thus directly opposed to this decision of the Privy Council,*and cannot 
be regarded as authoritative.] 
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[6183 APPELLATE CIVIL. 


The 11th January, 1878. 

Present: ^ 

•Mr. Justice L. S. Jackson and Mr. Justice Kennedy. • 


Poran Sookh Chunder and others.Defendants 

versus • 

Parbutty Dossee.Plaintiff. 


[- 1C. L. R 4M1 

Hwt by person in possession of land to establish title—Declaratory decree — 
Act VlJf of IH-V.), .S’. /51 — Practice—Grounds of appeal taken in 
.\rqument — Specific Relief Act, I of 1877. 

The plaititiff in ii suit to establish her liikhuraj right to hikheraj land, stated in her plaint 
that she was in possession of oertaiii land by virtue uf the will of her hnsbaltd ; that while in 
possession of the land, a suit was brought against her in the Small Cause Court for rent by the 
defendants, who oblaiiiod a decree ; and that there being no appeal against the decision, the 
lakheraj rights m respect of the lands were consequently injured ; she therefore brought the 
present suit. 

Held, that such a suit was not maintainable, as the claim which the defendants set up 
was no longer in the condition of a mere assertion or a claim for right, but had passed into a 
decree. 

Held, further, that in this case the plaintiff was not without a remedy, for if a further suit 
for rent be brought, she might die a suit and apply for an injunction to prevent the other 
party from proceeding so long as her suit wa.s not disposed of and an absolute relief given her. 

Held, further, that although, as a rule, the Court will not permit grounds of appeal to be 
taken in argument which have not be!‘n taken in the memorandum of appeal, vet where a 
decree comes before it which is upon its ver\ face illegal, the Court is boun^to take up the 
point itself and rectify t^e mistake. 

Semble per JACKSON, J.—That the plaintiff might, if n fresh suit for rent be brought, 
again raise the question of her lakheraj title, because the Small Cause Court has no power to 
determine finally a question of right. • 

The facts of this case were^as follows : — 

The defendants broughft a suit in tlie Munsif’s Court against the plaintiff to 
recover rent on certain lands in the plaintiff’s occupation, and the amount sued 
for being less than Rs. 50, and the land being situated within the limits of the 
Katwa Municipalitv, the Munsif tried the suit in his jurisdiction of Small 
CMS] Cause Court Judge, with which he was vested by (iovehiment, and gave 
judgment for the plaintiffs in that suit, the now defendants. The plaintiff then* 
brought the present suit, alleging that she was entitled to the land in question 

• Special Appeal. No. 647 of 1877, against the decree of Baboo Nobin Ghunder Clangooly, 
Additional Subordinate Judge of Zillii East Burdwan, dated the 18th February 1876, revers¬ 
ing the decree of Baboo Promothonath Banerjee, Munsif of Katwa, dated the 28th March 1876. 

• t [Sec. 16:—No suit shall be open to objection on the ground that a merely declaratory 

decree or order is sought thereby, and it shall to lawful for 

tleclaratory suit. the Civil Ckmtts to make binding declarations of fight, without 
granting consequential relief.] 


1 CAL.—138 
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under the will of her husband who had purchased it ss lakheraj or rent-^e 
land; and after setting out the proceedings in the Munsif's Court, she concluded 
her plaint in these words :—" There being no appeal against the said decision, 
no measures have been taken ; consequently the lakheraj right in respect to the 
lakheraj land mentidned in the schedule has been injured, and therefore T have 
bi’ought; ^his suit for establishment of lakheraj right to the lakheraj land, and 
laid the claim at Bs. 94, the price thereof.” 

Thd'defendants, amongst other things, contended that the suit would not 
lie, in that it indirectly sought to impeach the previous Small Cause Court decree 

which was final. 

* • 

The Court of First Instance overruled this objection, but upon the merits he 
found against the plaintiff and dismissed the suit. On appeal by the plaintiff 
this judgment was reversed, and the present appeal was thereupon preferred by 
the defendant. 

Baboo Mohtni Mohun Boy for the Appellants.—This suit cannot be main¬ 
tained. It seeks a declaratory order in respect of the title to land in the 
possession of the plaintiff. It is also an illegal attempt to set aside a decree of 
the Small Cause Coui't which is final, and cannot therefore be impeached. 
[Jackson, J.- -You do not taka this objection in your grounds of special 
appeal.] That is so, but this is an objection which, if valid, goes to the 
jurisdiction of the Court which entertained the suit. This Court is therefore 
bound to give it effect. 

Bahoo Sremath Doss with him Baboo Ueynchiaider Banerjee for the 
Respondent. 

The following judgments were delivered by 

^^Jackson, J.—It appears to us that the objection taken during the argument 
of this special appeal, although it was not taken in the memorandum of appeal, is 
a valid objection to the decision. The facts of this case are shortly these : (The 
learned Judge [6t4j stated the facts of the case as set out above, and having 
remarked that the particular question before the Court might not have been 
discussed the defendants in the Court of First Instance continued).—The 
defendants appeal specially to this Court, and of course we are not only entitled, 
but bound to consider an objection which raises the question whether the plaintiff 
was entitled to maintain the suit and to obtain the decree which she asked for. 
It has bepn constantly ruled in this Court and in the other High Courts, and 
the law is stated in the case noticed by Mr. Broughton in his edition of Act VIII 
of 1859— Padagabngam Pillayv. Skanmugham Pillay (2 Mad. H.C.R., 333)— 
that a suit ought not to be maintained where “the plaint’ff who merely seeks for 
a declaration of title is in possession.” In the present case the plaintiff was and 
is in possession of the land to which she says she is entitled. But she says, 
“inasmuch as the defendants claim to be entitled to take rent from me in respect 
of these lands, and inasmuch as I claim to hold the land lakheraj, free from 
cpayment of any rent, by that claim of the defendants, and by the fact that 
under such a claim they recovered a decree against me in the Small Cause 
Court, a cloud has been thrown on my title.” And she alleges that as a 
justification for this suit. There are no doubt cases—I am speaking now of the 
state of the law before the Specific Belief Act was passed—in which a plaintiff 
has been allowed to say:—“ The defendant sets up a title, a mortgage or any 
other title, embodied in a certain document. I have accordingly brought the 
document into Gburt, and I call upon the Court to look into that dooumentfithe 
alleged mortgage, or whatever it might be, and to determine whether that is a 
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valid mortgage.” And if the Court held that the mortgage waa not valid, 
then the mere invalidation of the document relied upop by th» defendant 
has been considered such relief as the plaintiff might properly ask for.'’ [613] 
In the present instance the claim which the defendant have set up is no 
longer iq the condition of a mere assertion or a claim for right; it hasipassed 
into a decree. Consequently the plaintiff could not bring this sui4 for the 
purpose of setting aside the judgment of the Small Cause Court, and therefore 
no relief could be had in respect of that. It appears to me, therefore, that 
under the law' as it stood before the Specific Belief Act was passed, the plaintiff 
could not maintain the present suit. It was suggested that in such circum¬ 
stances, unless such a suit as the present is allowed to &e maintained, the plaintiff 
will be without a remedy. That, in the first place, is not a reason for allowing a 
suit to be ihaintained which the law does not allow. But in the next place, it 
does not seem that the plaintiff' is without a remedy, for it is quite conceivable 
that if a further suit for rent be brought, she might immediately file a suit in the 
Munsif’s Court and apply for an injunction to prevent tlie other party from pro¬ 
ceeding so long as her own suit is not disposed of and an absolute relief given 
her. It may also be, although I do not wish to express any positive opinion 
on the point, that the plaintiff before us may, if a fresh suit for rent be 
brought, again raise the same question, because the Small Cau30«Court has no 
power to determine finally a question of right. But it is unnecessary to decide 
that point. All that I sao^' is that the present suit is not maintainable. 1 have 
the satisfaction of seeing that in addition to this ground there were other good 
grounds of defence which the defendants had in the present suit and which the 
Munsif found in their favour, so that if possibly the suit might come before us 
for trial on the merits, we might be inclined to reverse the judgment of the 
Lower Appellate Court also on other grounds. In both these appeals, therefore, 
the decrees of the Lower Appellate Court will l>e reversed and tlie decrees oythe 
Court of First Instance dismissing the suit will he restored with costs. 

Kennedyi J.--I entirely concur. As a rule, this Court will not permit 
grounds of appeal to be taken in argument which [616] have not been taken in 
the memorandum : but where a decree comes before it which upon its very 
face is illegal,—a decree which goes beyond the power of the Court which passed 
it under circumstaneps of this sort,—I take it tiiat this Court is hound to take 
up the point itself and rectify the mistake, and not allow itself to become 
an instrument to the commission of further mistakes. 


Cl 


Appeal alknced. 


NOTES. • 

RES JUDICATA—DECISION WHERE NO APPEAL PROVIDED BY LAW— 


(a) Question of title in Small Causes Court, being iiicidcntal, not opurativu as res 
judicata .—(18801 2 All., 97 ; (1878) 3 Mad.. 192 ; (1892) 2 M. L, J., 36; (1893)17 
Mad., 168 ; (1900) 4 C. W. N., 470 ; (1895) 18 Mad., 189. 


(b) Even whore subject-matter was tho same, appealability was thought the test;— 
(1881) 9 Bom., 78 (tho leading case); (1890) 15 Bom., 104 ; (1891) 15 Mad., Ill; 
(1891) P. R. No, 20 : (1892) 2 M. L. J.. 36 ; (1894) 18 Mad., 189 ; (1900) 24 Bom., ^ 
466; (1905) 29 Mad., 196 ; contra (1898) 25 Cal., 571 ; (1900) 28 Cal., 78. 


* See Fakir Chand v. Thakur Singh, 7 B. L. R., 614 ; PraiMnn Kumar Sandyal v. 
Mathuranath Banerjee, 8 B. L. R., App., 26. The words in s. 16 of Act VllI of l859 are to 
be interpreted as giving a right to obtain a declaration of title only in those cases in which 
the Court could have granted relief, if relief had been prayed for— Nilmony Singh Deo v. 
Khlee Chum Bhuttacharjee, 14 B. L. R., 382 ; see also Stritnathoo Natchiar v. Dorasinga 
retio**, 16 B. L. R., 88. Tfiie power of Jhe Court to pass declaratory decrees is now to be 
found in s. 42 of the Specific Relief Act (I of 1877). 


1099 



8 Cal. 8tf. KooNJ BeharY cHowdhby Ac. v. 

fe) But SMt now, the legislative provision in the Civil Procednro Code, 8. 11, expln. 
II,'— “ For the purposes of this section, the competence of ft Court shall be 
determined irrespective of any provisions as to a right of appeal from the decision 
of such Court.” • 

, II. OBOUNDS OF AP'^EAL NOT IN MEMORANDUM— 

See (1680) 2 All., 884; (1891) 13 All.. 381. 

III. DECLARATORY DECREE— 
may 6e refused whore other convenient remedies available :— 

(1900) 28Call, 492 ; (1889) 13 AU., 17 P B. : (1901) 27 ,411.. 138 ; (1891) 14 Mad., 167. 
R* also (1882) 8 Cal., 488J 


c 3 Cal. 618 ] 

T/te ^-tlh January, iH7H. 

Present: 

Mr. .Tustk I’: Kemi’ and Mr. Justice Morris. 


Koonj Behary Chowdliry and others .Objectors 

* versus 

Gooool Chunder Chowdliry and another.Petitioners.' 


Certtftcaie to collect debts —Questions of validity of alleged adoption - Title—Act 

XXV11 of ISfiO. 

The Court will refuse t<i gr.int an application for certific.ilo In collect the debts of an 
into.4ate who has I cen do.id forty vear^ at the time of making the applic,itiou, the presumption 
being that, owing to the oper.itioii of the l.iw of limitation, there could be now no debts duo 
to him which could bo recovered. 

A question of title cannot be jndici.tlly diiturininrd between parties, in an application 
under Act XXVII of ISfiO. Therefore, where the object of such an application was to obtain 
a judicial determination as to the lalidity of an alloged adoption, Held, that such a question 
could only bc^ecided in a Civil Court. * 

The appellants in this case, representing themselves as the, gyantees 
(cognates) of one Gournath Chowdliry. deceased, applied, on the 26th of 
February 1875, for a certificate under Act XXVII of 1860, empowering them 
to colleotf the debts due to the estate of the intestate. At the time of making 
this application Gournath Chowdhry had been dead forty years. On the 
30th March 1875, a cross-application for a similafr certificate wa.s made by 
Tripura Sundari and Kheoma Sundari. lieing the widowa*of one Gobind Chunder 
Chowdhry, the alleged adopted sou of the widow of the intestate. The two 
widows, on the 3rd May 1875, also presented a formal petition of objection 
to the [6173 application made by the appellants. The District Judge, after a 
protracted hearing, refused to grant the appellants’ application on the ground 
*that a primd facie case had been made out to show that Gobind Chunder 
Chowdhry had been adopted by Kalee Sundari Chowdrain, the widow of the 
intestat*. 

In the application made by the two widows, Tripura Sundari and Kbeema 
Suudari, the Court made an order granting them certificates under Act XXVII 
of 1660. The gyantee applicants appealed in both cases to the High Court. < 

*MisoeUsKieou8 Regular Appeals, Nos. 36 an^ 37 of 187^, against the order of 
jf. B. Worgan, Esq., Judge of Zilla Eajshabye, dated the SOtb June 1876. 
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Baboo Grija SunJcet Mookerjee for the Appellants.—The lower Court should 
have finally determined the question of adoption raised on this cape and not 
rested content with finding that only a pnmd facie case had been made out; 

see Mmsamut Anundee Kooer v. Baxiheo Singh (20 W. R., '476). 

• 

Baboo Sasibhooson Dutt for the Respondents.—The appellants ’ application’ 
was really meant to raise the question of the validity of the adoption, *and this 
could not be entered into in the present m actor. ^ 

The judgment of the Court was delivered by , 

Kemp, J. —This is an application, not as the -lud^jo states lor a certificg^ 
to collect debts due to the estate of Kaleo Sundari Cliowdrain, who liad no 
interest beyond a lifeinterest, but it is an application for a certificate under Act 
XXVII of J860, to collect debts due to the estate of the late (lournath Chow- 
dhry. Now it is admitted that Gournath Chowdhrv died in .Aughran 1245, or 
some forty jears ago. The application for a certificate on the pait of the 
appellants before us is on the footing that they are the quauUxa of Gournath 
Chowdhry, and tliero was a counter-application hy two ladies, Tripura Sundari 
and Khoema Sundari, who allege that they are the widows of Gobind Chunder 
Chowdhry, the adopted son of Gournath Chowdhry, and that they represent 
the interest of his two minor sons as their guardians. The Judge Tins examined 
a large [8183 number of witnesses in this case. Tlieir examination appears to 
have lasted over twelve days ; it was then postponed for a considerable period 
and resumed again. The examination of tlie witnesses extends over no less than 
114 pages of foolscap paper. Upwards of a 100 exhibits were filed, and the Judge, 
after entering into considerable argument as to wliethor certain sections of the 
Kvidc.nce .4ot ajijdied, as regards the adrnissiliility or otlierwise of certain docu¬ 
ments, has come to the conclusion that a pnnui facie case has been made out 
in this case as to the alleged adoption of Gobind Gliiindor Chowdhry undertn 
onooinuteo puttro granted by Gournath Chowdhrv to his widow, the late Ivalee 
Sundari Chowdrain. The application for a coftilicato on tlie part of the 
gyaniecs was therefore rejected. 

We think that this application migi^- liavo been rojoctod on a very simple 
ground and without entering into tliis proti-actod investigation. It^s an appli¬ 
cation made for the purpose of roiirosenting the estate and collecting the debts 
of Gournath Chowdhry, who died more than fortv years prior to this applica¬ 
tion, and therefore on this ground alone we think that this application should 
not have been entertained. * 

In a case of this descriiition under Act XXVII of 1HGO, although under the 
ruling in Mussamnt Anilnda Kooer v. Bachoo Singh (20 W. R., 476), referred 
to by the pleader for the appellant in the course of the argument, the Judge 
was bound to inquire which title was made out for tlu puiponcH of the legal 
requirements of the Act, those learned Judges also observe that no title can he 
judicially determined between the parties as the result of the inquiry made 
under Act XXVll of 1860. Now it appears to us clear that the object of the 
application in this case was to obtain a judicial determination of the question 
whether Gobind Chunder Chowdhry was the adopted son of the Geurnath 
Chowdhry or not, a question which can only be decided in a civil suit. 

We therefore dismiss this appeal. 

Appeal dismissed. 

t«i«] In appeal N*o. 37 we arp of opinion that the application •oi the two 
ladies, Tripura Sundari Chowdhrain and Kbeema Sundari Chowdrain, must 
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also be dismissed. Gournath Ghowdhry died forby years ago, and they now ask 
for a certificate under the provisions of Act XXVII of 1860 to collect the debts 
due to him which they assess at Bs. 1,000, without, however, setting out in 
their application from whom these d^bts are due. Looking to the time which 
has elapsed since the death of Gournath Cbowdhry, we think that t];)ere could 
*be now no debts due to him which could be recovered owingJto the operation of 
the law of limitation, and these ladies are therefore not entitled to a certificate 
under Act XXVII of 1860. 

This appeal will be decreed, but under the circumstances we will give no 
ousts in either appeal. 

- Appeal decreed. 

NOTEB. 

[CERTIFICATE TO COLLECT DEBTS—QUESTION OF TITLE - 

Wbero*the question is as between one who is entitled on a certain state of facts and an 
entire stranger, title may be gone into;—(1888) IS Cal., 574 ; (1860)6 Gal., 303. 

On this point generally ;—See (1888) 15 Cal., 574.] 


[ 8 Cal. ei9 ] 

The 4th April, 1878. 

*■ Present : 

Mr. Justice L. S. Jackson and Mr. Justice Cunningham. 


Koylash Chunder Dass.Plaintifl' 

versus 

Boykoonto Nath Chundra and others.Defendants.’' 


I - a C. L. R. 187 ) 

Limitation—Oral Agreement—Debt payable by Instalment—Act XV of 1877, 

Schedule II, Article 76. 

A entered into a verbal agreement with B to pay a debt duo in monthlv instalments, B 
reserving to himself the right to claim payment of the whole sum due on default of three 
successive insfr.Jments. A failed to pay any instalment. Pour years after the first instal¬ 
ment was due, B sued A to recover the sum due on the various instalments q^ot barred by 
limitation. Held, that B was not bound to sue fur the whole amount due directly on A’s 
failure to pay the three successive instalments. 

Sembte .—Article 75, t Bchedule II of Act XV of 1877, does not apply according to its strict 
terms to a suit brought upon a verbal contract. 

* Small Cause Court Reference No. 412 of 1878, from ad order of Baboo Bam Doyal 
Ghose, Munsif and Judge of Small Cause Court of Bishenporc, dated the 26th January 1B78. 

t [Art. 75 


Description of Suit. 


On a promissory note or 
bond payable -bv instalments 
which provides tnat, if default 
be made in payment of one 
instalment, the whole shall be 
due. 


Period of Time from which period begins 

limitation. to run. 


j _ \_ 

\ 

Three years. 


'When the first default i 
made, unless where the paye 
or obligee Waives the benefi 
of the provision, and the 
when fresh defardt is mad 
in respect of whioh theta i 
nq, such waiver.] 
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r 

Case referred for the opinion of the High Court by the Judge of the Small 
Cause Court of Bishenpore, under s. 617* of Act X of 1877. ■> 

The plaintiff’s case is, thafi, in exeoutionof a decree, the defendant adjusted 
the decretal debt, and verbally contracted to pay Bs. 68,* by instalmepts at^ 
Bs. 3 per’inensem, from Pous 1280 (December l 620] 1873) to Augr«in 128l’ 
(November 1874); and at Be. 2 per mensem from Pous 1281 (December 1874) 
to Choitro 1282 (March 1875); and on default in payment of three suecessive 
instalments the whole should be due. The defendants had not paid for any 
instalment, hence that portiop which has been barred was relinquished, ai^ 
the present suit is to recover the sum due for instalments from Pous 1$^ 
(December 1874) to Cheyt 1282 (March 1875), being Bs. 35, and it was 
instituted on the ISth December 1877. 

« 

The defendants contend that, under the contract as alleged by the plaintiff, 
the whole sum became due on the default in payment of three successive instal* 
raents from Pous to Falgoon 1280 (December 1873 to February 1874), and the 
plaintiff’s cause of action to recover the whole sum accrued in Cheyt 1280 
(March 1874); and as this suit has been brought after the expiration of three 
years from the said date, so the claim is barred, as the provision of art. 75, 
second schedule, in Act XV of 1877, is not applicable to suit for money due 
under oral contract. 

The plaintiff, in reply, contended that the said rule is general and eiiually 
applicable to oral contract. 

Both parties applied to refer the case, under s. 617 of the Civil Procedure 
Code, Act X of 1877, for the decision of the following point by the Honourable 
High Court:— '<”• 

The point referred for decision was, whether the provision of art. 75, 
second schedule. Act XV of 1877, is applicable to oral contracts or to written 
instruments only ? 

Baboc Qopal Chwnder Sirkar for th^Plaintiff. 

Baboo” Sreenath Banerjee for the Defendants. 

Jackson, J. (Cunningham, J., concurring).—Answering simply the 
question put to us, we think we are bound to say that art. 75 of the Indian 
Limitation Act of 1877 does not apply, according to its strict terms, to a suit 
brought upon a verbal contract. But it appears to us that the question does 
not really arise in the present suit, because we think plaintiff' was not bound, 
but only had the option, to avail himself [621] of the clause enabling him to 
sue at once for the whole amount due on the failure to pay the particular instal¬ 
ments, and in point of fact, the money did not otherwise become due except 
on the falling due or arrival of the date of the successive instalments. 

* [ Sec. 617 :—If before or on the hearing of a suit or appeal in which the decree is final, 
or if in the execution of any such decree, any question (vf law or 
Reference oi question to usage having the force of law, or the construction of a document 
High Oourt. which construction may affect the merits, arises, on which the 

Court trying the suit or appeal or executing the decree entertains 
reaumable doubt, the Court may, eitW of its own motion or on the application of any of the 
parses, draw up a statement of the facts of the case and the point on which doubt is enter¬ 
tained,’and refer such statement with i^ own opinion on the point for the deiision of the 
High Court.] 
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[ 8 Cal. 621 ] 

' APPELLATE CBIMINAL. 

( The IMh'December, 1877. 

PliKSPlNT: 

Mh. .Tustice Makkby and Mk. Justice Mittek. 

In the matter of Bhoobuneshvar Dutt.Petitioner.* 

[ 2C.L.B. 80] 

• * 

liefiii>al to give licceipt for Summons-—Indian Penal Code 
{Act XLVof 1800), s. 173. 

A refusal to give a receipt for a summons is; notan otlcncc under k. 17-‘i f of the Indian 
Penal Code. 

Iteg. V. Kalya bin Fakir (f) Bom. H. C. Rep. Or. Cases, rl-l) followed. 

In this case the prisonci was charged witli refiisiiif* to give a' receipt for a 
summons. The prisoner api^ealed on tlie gi’ound that the conviction was not 
warranted by law, inannuch as lefusing to acknowledge the receipt of a 
summons, eilher personally or by anotlier person, does not constitute the 
offence under s. 173 of the Indian Penal Code, 

Baboo Amarendrn Nafk Chattnrjpc lor the petitioner. 

Markby, J. -—It appears !iO usthat this conviction must be set aside. The 
charge against the petitioner was, that ho had refused to give a receipt for a 
summons. This has been held by the Higli Court of Bombay in Reg v. Kalya 
bin Fakir {fi Bom. FI. C. Rep , Cr. Cases, 34) not to be an offence under s. 17.3 
of the Indian Penal Code, which is the section under which this conviction has 
bqgp made. We concur in that decision. 

This conviction will, therefore, be set aside: and the fine, if paid, will be 
refunded. If the petitioner is in jail, he will be released. 


NOTES. 

[REFUSAL TO GIVE RECEIPT FOR SUMMONS is not an offonco within s. 178, l.P.C,— 
In iidditmu t'> this caso, S<*e .31 All., 1508 C A. L J., 777 ; (IHiW) 20 Pul., H5ti ; 5 Mad., 19il 
(refusal to receive snininons).] ,. 


* Criminal Motion, No. ‘28‘i of IH77, again.st the oonviction and sontenco of H. A. I>. 
Phillips. Esq.. Officiating Joint Magistrate of Sub-division Sewaii, Zilla Sarun, dated 18th 
September 1877. 

f [Sec. 17.3 :—Whoever in any manner intentionally prevents the serving on himself, 
on any other person, of any summons, notice, or order prooeed- 
Preventing service of ing from any public servant legally uompetont as such public 
summons or other proceed- ervaiit to issue such summons, notice, or order, or intentionally 
ing, or preventing publi- prevents the lawful affixing to any place of any such summons, 
cation thereof. notice, or order, or intentionally removes any such summons 

, notice, or order from any place to which it is lawfully affixed, or 

intentionally prevents the lawful making of any proclamation, under the authority of any 
public Bervant legally competent, as such public servant, to direct such proclamation to be 
made, shall be punished with simple imprisonment for a term which may extend to one 
month, or with fine, which may extend to five hundred rupees, or with both ; or if .,the 
sununons, notice, order, or proclamation is to attend in person or by agent, or to produce a 
document ifi a Court of Justice, with simple imprisonment for a term which may extend to 
six months or with fine which may extend to one thousand rupees or with both.] 
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r 

[822] APPELLATE CRIMINAL 


The 16th April, 1878. » 

Present: 

Mr. Justice Mabkby and Mr. Justice Prinsep. 


The Empress * 
versm 

Gangadhur Bhunjo and others.'' 


i ^2 C. L. R. 179] 

Stamp Act (XVlIl of 1869), ss. 29, 43 — Procedure—Magistrate 
authorized to prosecute. , 

A Magistralo who hao boon authorized by the Collectoc of a dii^lrict, under s. 43 of the 
Stamp Act, to prosecute offenders against the stamp laws, is not competent also to try persons 
whom ha prosecutes. The Collector should appoint some person other than a Magistrate to 
conduct the prosecutions. 

The petitioners were convicted by the Assistant Magistrate of Contai, 
under s. 29 i of Act XVIII of 1869, for evasion of the stamp law, and were 
hned Bs. 18. 

Prinsep J. —These oases have been submitted to us by the Sesfflbns 
Judge of Midnapore, because sentences of fine have been imposed by the Magis¬ 
trate of the Division of Contai fdr breaches of the stamp law contrary to the rule 
laid down in the case of the Queen v. Nadi Chand Poddar (24 W. R., Or. Rul., ]). 

It appears that the Collector authorized this ofiicar, under s*. 431 of the 
Stamp Act, to institute and conduct the prosecution in these c^ses. Under 
these circumstances we think that he was not competent also to try 
them. Any possible inconvenience might have been obviated by the Collector’s 
employing the Government pleader or some other person to conduct the pro¬ 
secution under s. 48. We quash the convictions and sentences, and direct that 
the fines, if paid, be refunded. 

* Orimiual Reference, No. 43 of 1878, from an order of W. Cornell, Esq., Officiating 
essiouB Judge of Midnapore, dated the 8th April 1878. 

t [Sec. 29:—Any person or firm making, signing, or issuing or, except ae provided in sec¬ 
tion twenty-six, accepting, endorsing, paying, or receiving pay- 
Penalty for executing ment of any bill of exchange, promissory note, cheque, or other 
instrument on paper not similar instrument liable to any of the duties hereby imposed, 
duly stamped. without the same being duly stamped, 

and any person making, executing, or signing otherwise than as a witness any other * 
instrument liaffie to any of such duties without the same being duly stamped, 

shall for every such ofienoe, be liable to fine not exceeding one hundred rupees, 
or, if ten times the value of the proper stamp exceeds one hundred rupees, t« fine not 
exceeding ten times such value, 

or, where an insufficient stamp has been used, if ten times the deficient amount exceeds 
one hundred rupees, to fine not exceeding ten times such amount.] 

* ^Sec. 43.—All prosecutions in respectof any oflence punish- 

Institution and conducts able by this Act, ^all be instituted and conducted by,the Golloctor 
of prosecutions. or such othbr officer as the Local Government generally or^be 

Collector specially authorips in that behalf.J 
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hi re THE KMEKESS V. 


[623] APPELLATE CRIMINAL. 


The lbt\ April, IHtti. 

' Present: 

I 

Mh. .Il'stk’e Markhy AM) -Mr. .Ii:stice Pkinsep. 

In re T!ie Euiproas 
versus 

‘ Sahiie Rae. 

C 2 C. L. R. 304] 

Criminal Procedure. Code (.4c/ A’’ of ?. ‘■iHd ■ Veidtci—Disagreement in 

jiiulnuj of Jurors ~-Dts.',eut oj Judge from Verdict of 
Majority—Iligli Court, Power of. 

All aocusiid* struck a woman, currying an infant in ht-r arms, violently over head and 
shoulders. One of the blows fi'll on the, cliilJ’s hoail causing death. Held, that the accused 
had cominittod hurt on the infant under cireninstanccs of suiliciunt aggravation to bring the 
offence within the definition of grievous hint. 

Where a jury arc not un.inini >us in their tiiidiiig, and the Judge dissents from the 
opinions expri'ssed In them, on th< erisc being referred under s. viG3 of Act K of 1872, the 
High Court is competent to find the prisoner guilU iiotwith.standing an acquittal by the 
majority of the jurv. 

It is the dulv of a Judge in sending up .i ease to the High Court under ss. 2():l and 4()‘t 
of the Crimiiiitl Procedure Codi', when he dis.ign'es with a verdict of acqiiitt.i,l, to state the 
offence whicii in his opinion, has been coniinitied. 

This whs a reference to tlio Iligli Court under s. 2G3 of the Criminal 
Procedure Code. Tlie prisoner hud assaulted a woman, who, at the time of 
the assault, had a oliild in her nnns, and one of the blows which the prisoner 
was aiming at the woman fell on the child'}, head and caused its death. 

The pri.sonei’ was therou])on charged with (i) culpable homicide not 
amounting Ao murder; (nj of causing deatli by a rash and negligent act; (iii) 
grievous hurt; (i\j hurt. No charge was made witli reference to the assault 
upon the mother. ‘ 

The jury unanimously found that the prisoner had been guilty of an 
assault djion the w'oman Clietya; but made no mentioii of the infant. On 
being told to reconsider their vonlict, throe of ihem announced that they did 
not believe the child had been kdlod hy the prisfjtior; but the remaining two 
were of opinion that the jirisonor was guilty of »culpable homicide not 
amounting to murder of the clnld. 

[624] Oil account of this finding of the jury, the Officiating Sessions 
.Judge of Patna, differing from the verdict of the majority, sent up the case, on 
the 29th March 187H, to the Iligli Court. 

Baboo Juggodannnd Mookerjee. for the Prosecution. 

Mr. Twidale for the Prisoner. 

Tl^e judgment of ihe Court was delivered by 

Hapkbyt —The facts of this case do not appear to be susceptible of any 
doubt. The prisoner was employer of a man, named Behary, his wife Chetya, 
and his sister Foolcooniareo. Some disagreement appears to have arisMBn 
as to the payment of the wages due to this family. In morning in question 

* Criminal Reference, No. .Sift of 1878, from aif order of J. ¥, Browne, PJsq., Offioisting 
Sessions Judge of Patna, dated the agth March 1878. 
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SAH/tii UAI-: [18781 

the prisoner went to the house of Hehary, and called Chetya, the wife of 
Behary, and Fooleoomaroe his sister, to exeeiile some work on •his liehalf. 
They refused and made use of Ian^<ua^e which, no doubt, was disrespectful. 
Therefore, the prisoner, with the shoos ^Yll 1 cl} he was x^earinp, cominoneed 
striking ^hetya about the head and sliouJflers. Chefyalrid atthattime^i cliild 
of a few months old in her arms, the head of the child, as ahe desorihe^it, being 
either upon or close to her sliouldor One of the lilows delivered by the 
prisoner fell upon the child’s head, and, as wds almost ceitain to ha)t|jen, the 
child died in consequence. , 

The prisoner was charged with culpahlo, homicide not amounting #10 
murder of the child, of causing the death of the clidd hy aiash ,iml negligent 
act, of grievous hurt to the child, and of hurt to Uuj child . the last two 
charges being added hy the Sessions Judge. There was no ch irgo made with 
reference to the assault upon the inotluu'. 

The result of the trial was, that three of tlie iin \ thought that the prisoner 
should be acquitted altogether. the other two jurors seem to liavd thought that 
the accused was guilty of culpable lioniioide of the child. 

The Judge has told us that ho ditlers from tlie verdict of the wiajority, who 
have acquitted the prisoner altogether, hut wo fciol sonunvliat cimharrassed in 
the matter by this, that he has not told us of what crime in his 
opinion the prisoner was guilty. Beading ss. 2(53 and 4(54 of the Criminal 
Procedure Code together, wo think that it is the duty of the Judge in cases like 
[63S] this to give us his own opinion, if he disagrees witli the verdict of 
acquittal, as to the exact oifenco of which ho c.nnsiders the iirisoner guilty. 
We think that this Court has a right to o.xpcct from the Sessions Jiulge his 
opinion in a case of this kinil. Nevertheless, we tliink we arc still couipofemt 
(»o deal with the raabtei, and the irocmimml I’Icndcr, who has appeared before 
U8 has very properly not pressed for a conviction of culpable homicide. We 
are extremely doubtful whether technical 1\ the tjharge of culpahkj homicide 
could he supported. But wo think \vc aio justified upon the facts jirovod 
in finding the prisoner guilty of grievous hurl under s. 322. There being no 
doubt whatever as to the facts of the cise, wo have no he.sitatioTi in finding 
the prisoner guilty under that section, notwithstanding that he was acquitted 
altogethor*by throe of the jury, probably, because they did not fully understand 
the law upon the subject. No doubt, what the prisoner intended was to 
indict some injury upon the mother; and in one sense, he did not ifitend to 
indict any injury upon the child at all , hut it seems to me, that the language of 
8. 321 covers a case in which a man intending to aim a blow at one person 
strikes another. That sbetion says :—“ Wlioovor does any act w'ith the inten¬ 
tion of thereby causing hurt to any jiarson, or with the knowledge that he is 
likely thereby to cause hurt to any person, and does thereby cause hurt to 
any person, is said voluntarily to cause hurt to such person ” The very general 
language of that section w.is, I think, used expressly for the jiurpose of 
covering a case of this kind. I also think that tho prisoner is also liable 
for causing grievous hurt. Section 322 provides that “ wdioevcr volun¬ 
tarily causes hurt, if tho hurt which he intends to cause, or knows himself 
to be likely to cause, is grievous buit, and if the hurt which ho causes is 
grievous hurt, is said voluntarily to cause grievous hurc.” 1 think, that it is 
impossible to say, when a man strikes a woman witP a child in her arms, 
and strikes her on th^t part of her person which is close to the Imad of the 
child, that he does not know that he is likely to cause grievous hurt to the child. 
He must, as a reasonaWe being, know that nothing is more probable than the»t 
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the blow which he aims at the woman would fall on the child, ancLtHat 
any blow 'which would fall [626] upon the child’s head would be l^ely 
to cause such hurt as would endanger the child’s life. This is one of the 
definitions of grievous hurt, and, thei%fore, in my opinion the prisoner ought to 
fee convicted under s. 322. , ' 

Of bourse, the most important matter in this case is, what is the punish¬ 
ment wljich the prisoner ought to undergo. The evidence certainly shows that 
the prisoner’s conduct was very violent. There was nothing which could justify 
his conduct even as regards the mother; and to strike a woman with a child 
of ^tender age in her arms is certainly a most unjustifiable act. No doubt, the 
prisoner never intended to do any injury to the child, but still he has done an 
act which deserves severe punishment. Under s. 322 of the Indian Penal 
Code he will be sentenced to rigorous imprisonment for two years. 

NOTES. 

[Disagre^ent between Judge and Jurj":—See 29 Mad., 91; 11 C. W. N., 715 ] 


£8 Cal. 62B] 

PRIVY COUNCIL. 


The noth, 21st an>i 22nd June and 19th July, 1877. 
Pbesent: 

Sib J. W. Colville, Sib B. Peacock, Sib M, E. Smith and 

Sib R. P. Collieb. 


Maharajah Pertab Narain Singh.Plaintiff 

versus * 

Maharanee Subhao Kooer and others.Defendants. 


I. A. 8281^0. L. R. 118] 

[On appeal from the Court of the Commissioner of Fyzabad, Oudh.. 

Act 1 of 1869, s. 22, cl. 4 — Taluqdar—Treatment of Son of 
Daughter as a Son—Revocation of Hindu Will. 

Whore an Oudh talukdar, not having male issue, is shown to have so exceptionally 
treated the son of a daughter, as to give him in the family the place, consequence, and pre¬ 
eminence which would naturally belong to a son of his own ij one existed, and would not 
ordinarily be conceded to a daughter’s son, and has thus indicated an intention that the 
person so treated shall bu bis successor, such person will be brought within the enactment of 
the 4th clause of s. 22*, Act T of 1869. 

Oireomstances affording evidence of such an intention cemsidered. 

The will of a Hindu may be revoked by parol, and where definite authority is given by him 
to destroy his will, with the intention of revoking it, that is in law a sufficient revocation, 
altboughtthe instrument is not in fact destroyed. 

* £Soo. 22If any taluqdar or grantee whose name 
Special rules of suooes- shall bo inserted in the second, third, or fifth of the fists man¬ 
sion to intestate taluqdars tinned in section eight, or his heir or legatee, shall die intestate as 
and grantees. to his estate, such estate shall descend as follows, vis.:— ' 

(fi. 4 4i>r in default of such son or descendants, then to such son (if any) of a daughter 
of Buoh taluqdar or grantee, heir or legatee, as has bden trea^ by him in all respects as his 
own son, and to the male lined desoij^ants of such son, saojeot as aforesaid.] 






Mahabanee sCBHAo kooeb &c. [1877] l.L.R. 3 Cal. 627 

'■ * 

This was an appeal from a decree of the Commissioner of Fyzabad in Oudh, 
dated* the 24th December 1873, conlirm-t627ling a decree of the Deputy 
Commissioner of that district, dated the 28th July of the same year. 

The,suit in which the appeal arises was instituted on' the 21st Noyembe^ 
1872 on behalf of the present appellant by his mother Brij Eaj Koopr. The 
plaintid'’8 claim was for a declaration of his title to succeed to the whole of the 
estate of the late Maharajah Man Singh, his maternal grandfather, who was 
a Hindu. 

The facts of the case and the issues raised between tlie parties are ^et 
forth in their Lordships’ judgment. 

The Courts below differed as to whether the treatment of the appellant by 
the Maharajah was such as was contemplated by Act 1 of 1H69, s. 22, cl. 4, the 
Deputy Commissioner deciding that it was, and the Commissioner that it was 
not; but they were agreed in holding tliat the Maharajah’s will yv'as valid and 
had not been revoked by him at the time of his death. 

Mr. Leith, Q. C., and Mr. Joseph Graham, for the appellant, contended that 
the object of tlie Maharajah in executing the instrument of tlfe 22nd April 
1861 was merely temporary, and that, assuming the view of the lower Courts 
that it constituted a valid devise, it was liable to revocation, and had in fact 
been revoked and 8U]>erseded by subsequent declarations and acts on his part, 
and finally by his express direction. The circumstance of its not having been 
destroyiid in accordance with these directions was immaterial, and it was not 
necussary that> these instructions should ho in writing. Any declaration from 
wliich an intention to revoke could be collected was suflicient. Ex parte The 
Earl of Uchester (7 Vosey, 348, at p. 370); Walcott v. OchU^lony (1 CuiuCis, 
680); Doe ‘d. Heed v. Harris (8 Ad. and El., 1); and see the cases collected in 
1 William Saunders, pp. 2786 and 2796. On the evidence, the Deputy Commis¬ 
sioner was right in holding that the appellant came within the provisions of 
cl. 4, s. 22 of Act 1 ol 1869. 

Mr. Cotoie, Q. C.f and Mr. Doyne (Mr. Thovias with them) foi- the respon¬ 
dents.— lf>, as had been found by both Courts [628] bel^w, the Maharajah died 
testate, cl. 4, s. 22, .Act I of 1869 does not apply, since that only relates to 
cases of intestacy. Assuming the question of evidence to be open, tjiere was 
no evidence of subsequent conduct or acts on the part of Man Singh from 
which it could be collected t^at he revoked or altered the will of the 22nd April 
1864. The lower C^urtv were warranted in rejecting the evidence that verbal 
instructions were given by Man Singli for the destruction of that will, and the * 
mere expression on his part of a wish that the power of appointment therein 
given might be limited to the appointment of the appellant would not amount 
to a revo(!ation. Where a written will is alleged to be I’evokod by paro[, the 
evidence ought to bo strict and stringent; Lemann v. Eonsall (1 Addams, 389). « 
Here there were no facts on which an inference of an intention to revoke could 
be made in face of the finding of the lower Courts that there was no direction 
to destroy. If, however, Man Singh died intestate, the Gommissiofter was 
right in holding that no such exceptional treatment of the appellant had been 
proved, as would entitle him to set aside the rights of the Maharanee as her 
husband’s widow under the ordinary Hindu law. 

• ^ 

Mr. Leith replied. • 

Cur. adv. vult. 
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Their Lordsliips’ judgment was delivered by 

Sir i.-W. ColYille .—The question raised by this appeal is the right of 
succession to the taluq of the late Maharajah Sir Man Singh, one of the most 
considerable, if not,.the most consid^rabh*, of the great landholders of Oudh, 
whose btatus and rights are the subject of Act I of 1869. .' 

C 

The Maharajah died on the 11th October 1870. He had no male issue. 
His neft’’est surviving relatives wore his widow, the Maharanee Subhao 
Kooer, a daughter by a deceased wife, and the appellant, the son of that 
daughter. The Maharajah had also brothers, and brothers' sons, of whom 
some survived him. Hi* grandson, the a))pellaut, was known in the family 
C629J as “Dadwa Sahib,” by which name ho will be generally designated in 
this judgment. 

The property wliicb is the subject of this litigation belonged to Man Singh 
before the annexation of Oudh. IJo was one of the first who made their peace 
with Government on the restoration of the British jwwer in 1858, and his title 
as taluqdar was duly eonlii-ined hy sanatl. The estate is said to have been 
originally one w'hich, according to tlie custom of the family, was descendible 
to a single heir, not necessarily determined liy the strict rule of primogeniture. 
It had oertaiftly passed from Buktowar Singh, the preceding proprietor, to his 
nephew, Man Singh, though the youngest of three brothers. Accordingly, when 
the lists prescribed Ijy s. 1 of Act 1 of 1869 were made up, the name of Man 
Singh, as taluqdar, was inserted in the first and second of those lists, 

Some years before the passing of this Act, and on the 22nd April 1864, Man 
Singh, under the circumstances wiiicli will bo afterwards considered, executed 
and delivered to the Commissioner of tbo district a document, of which the 
foll( 2 ^ing is a translation : 

1, Maharajah Man Singh, iV'c., taluqdar of Shahgunge, Gonda, &o., do 
hereby declare that, as I liavo not yet come to any determination as to what 
boy is to become my successor, I, for the present, declare my wife to become 
my successor, and inherit t''e whole of tny property, whether moveable or 
immoveable., 8he will, until she nominates a successor, have tlie same power 
over the jjroperty as myself, except tliat she will not bo authorized to make a 
transfer. There is no partnoi’ of mine in my moveable or immoveabl<fproi)erty. 
I have, therefore, e.xeuuted this will, and deposited it in a public office, that it 
may serv^ as a document, and pjovo of use when required.” 

Mr. Siuison, tiio tiien Commissioner, made the following indorsement on 
the will: April 22, 1864. Maliarajab Man Singli this day in person signed 

this document in my presence, atid then dulivorod it to mefas his last will and 
testament.” And wrote on the envelope w'ithin which it was inclosed— 
“ within this sealed envelope is Maliarajah Man Singh’s will. I forward 
C680J the envelope to the Deputy Commissioner of Fyzabad, with instructions 
to lodge it. sealed as it is, in the treasury ; and each treasury officer will note 
*it in his receipt on giving or receiving char.ge. Of course the Maharajah may 
reclaim this on a written application prot)orlY authenticated at any time.” 

After the death of the Maharajah, and in November 1870, this will was 
opened, and under it the Maharanee was put into iiossession of the taluq. She 
afterwards, by a document dated August 16,1872, exercised the power which the 
’will gave her of “ nominating a successor” in favour of the respondent, Triloki 
Nath, who*wa8 a son, then under age, of one of the late Maharajah's brothers, 
and had married her own niece. 
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Shortly alter this transactiou, the appellant, Dadwa Bahih, instituted this 
suit, praying for a declaration of his title to the succession to the Mbharajah's 
estate, and for the cancellation of the document of April 2‘2, 1864 (the will); 
that of August 16, 1872 (the appointment); and the oj-der of the revenue 

authorities of November 11,1870, whereby the Maharanee was put in pos^ssionf 

• 

It is now admitted on all sides, if it were over seriously disputed, that 
the appellant can only succeed in his suit by estiil)lisliing both the k>llowing 
propositions:— 

1. That the testamentary disiiosition winch the .NJaharajah unquestionably 
had power to make, and did make in April 18(51, was revoked or became 
inoperative in his lifetime. 

2. That the appellant is entitled to succeed to the taliiq as the son of a 
daughter of the Maharajah, who had '* been treated hy him in all respects as 
his own son ” within the meaning of the ■Itli clause of s. 22 of Act 1 of 1869 ; 
it being clesft’ that as a mere grandson hy a daughter he would not be the heir 
ab mtestato to the taluq under the special canon of succession to intestate 
taluqdars established hy that section of the Statute. 

The Court of First Instance and the .Appellate Court in Oifdh have con¬ 
curred in determining the first of these issues against the appellant. The 
second of them was found in his favour hy tlie Court of First Instance; but 
that decision was reversed liy the Appellate Court. 

[631] In dealing with this appeal, their Lordships propose to consider, 
in the first instance, whether the a))pellaut has establishod tliat he was treated 
by the late Maharajali “ in all rosj)ects as liis own son ” within the meaning of 
the enactment in question, and is eonsequuntly the person entitled to inherit 
the taluq if the Maharajah died intestate. 

The clause is perhaps not very clearly or happily expressed, and consider¬ 
able doubt appears to prevail in Oiulh as to the construction to he put upon it. 
One passage in the Commissioner’s (Mr. Capper’s) judgment almost implies 
that, inasmuch as the actual treatmejit of a son hy liis fatliorwaries in all 
countries according ’to the characters of the parent and the child, it is 
impossible to say what the Legislature meant by the treatment of a grandson 
“in all respects as a son.’’ Other passages of the same judgment seem to 
assume that the treatment must in .some way be tantamount to an adoption 
under the Hindu Law, involving tlie legal consequences of such an adoption 
as, e.g., the subjection of the.grandson to jirohihitions ns to marriage which 
would not otherwise attach to him. And the appellant’s own plaint affords 
some colour to such a construction, hy descrihing his mother and guardian 
as his “sister.” 

Their Lordships are disposed to think that the clause must be construed 
irrespectively of the spiritual and legal consequences of an adoption under the ^ 
Hindu Law. They apprehend that a Hindu grandfather could not, in the 
ordinary and proper sense of the term, adopt his grandson as a son. Nor do they 
suppose that, in passing the clause in question, the Legislature intended to point 
to the practice (almost, if not wholly obsolete) of constituting in the person of 
a daughter’s son a “ patricaputtra,” or son of an appomted daughter. Such an 
acji, if it can now bo done, would be strong evidence of an intention to bring tho 
grandson within the 4tii clause, but is not, therefore, essential in ord^r to do so. 
Moreover, it is to be observed, that?the 4th, like every other clause in the 22nd 
section, applies to all the taluqdars whose nam^s are included in the second or 
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third of the lists prepared under the Act, whether they are Hindus, Mahome- 
dans, or oi any other religion ; and it is not until all the heirs defined by the ten 
first clauses are exhausted, that, under the 11th clause, Ihe person entitled 
to C632] succeed becomes determinable by the law of his religion and tribe. 

* " 

It 'is necessary then to put a general as well as a rational construction 
upon the provision advisedly introduced by the Legislature into this statutory 
law of succession. And, taking the whole section together, their Lordships are 
of opinion that wherever it is shown by sufficient evidence that a taluqdar not 
having male issue has ap exceptionally treated the son of a daughter as to give 
him in the family the place, consequence, and pre-eminence which would natur¬ 
ally belong to a son if one existed, and would not ordinarily be conceded to a 
daughter’s son, and has thus indicated an intention that the person so treated 
shall be his successor, such person will be brought within the enactment in 
question.”’ 

Their Lordships will now proceed to consider the effect of the evidence as 
to the treatment of the appellant by the Maharajah. 

It is UK^questionable that the appellant was from the first brought up in 
the house of his grandfather, and not in that of his father. This circumstance, 
of itself, does not go far to prove his case. * It may be accounted for by the fact 
that the social position of the father, though respectable, was very inferior to 
that* of the Maharajah. But, whatever may be its value as evidence, this is a 
circumstance in the treatment of the boy which involved a departure from the 
ordinary usages of Hindus. On the other hand it must be admitted on the 
evidence that the Maharajah had not, in 1864, formed a clear intention that 
Da^wa Sahib, who was then between seven and eight years old, should be his 
successor. 

It has been said that the making of his will was the result of pressure on 
the part of the authorities. However that may be, the act was a natural one. 
At that time nothing was definitively fixed as to the course of succession to the 
newly constituted taluqs, except that the taluqdars had an absolute power of 
disposition over them. The family custom which had previously regulated 
the succession to the Maharajah’s taluk was one which implied' selection. 
It was, therefore, in every way desirable that the Maharajah should make 

• ClSe Privy Ck)uncil in Umrao Begum v. IrsJtad Husain (1894) 21 Cal., 097 at 1002,100.3, 
explained thia passage as follows :— 

“ It appears to have been pronsod upon the Committee, that the treatment required by the 
Oudh Estates Act must be something of the nature of adoption., In answer to that suggestion 
their Lordships pointed out that the section applies, not to Hindus alone, but to all religions 
and they continue as follows:"—(Then quoting the wholo of this paragraph from, ‘It is 
necessary, then, to put a general as well as a rational constmetion,’ to, ' brought within the 
enactment in question,’ they state as follows):— 

“Upon this passage, Mr. Finlay argued that the Committee intended tolay downan authori¬ 
tative interpretation of the language of sub-section 4 of universal application ; that treatment, 
which dom not conform to the description there given, cannot rightly be held to fall within the 
sub-sectim; and that the Committee meant to indicate that the acts of treatment must be 
absolutdy unequivocal and not by possibility referable to any other relationship than that 
of a sra. But this argument puts a strained and unnatural construction on the words 
of the Committee. Their expression ‘ genercii construction ’ clearly refers to the propriety 
of BO construing the Act that it may apply to Mahomedans and others as well as Hindus. 
The rest of tlb» passage is only a statement in abstract form of oiroumstanoes which will 
clearly bring a case within subsection 4. In the sequel of the judgment they show that 
those oirounstances exist in the case before them. There' is nothing to show that the 
Committee intended to set up a standard to v^bioh all cases must conform, or that they 
demanded more demonstrative proof^for this kind of question than for any other.’’] 
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[633] some provision as to his successor. The will, which was clearly his own 
act, indicates that he intended his successor to be a male, though he had not 
yet made up his mind as to the person. His words are; “ As 1 have not yet 

come to a determination as to what boy is to become nj^y successor.” He, 
therefore, made his wife provisionally his heir, delegating to her the power ot 
selection, which, in his then state of mind, he did not feel able tc»exerciae 
himself. 

That state of mind is the more conceivable if wo suppose that*he had 
then begun to entertain the notion that Dadwa Sahib should ultimately 
succeed him. Had he then resolved that the succe 8 a 9 r should be taken fr(jm 
his male relations ex parte patema, it would have been comparatively easy to 
nominate a brother or brother’s son. Tn that case liis only reason for delaying 
his choice would have been the desire to be more fully assured of the 
fitness of the person selected. But a predilection for his grandson would 
introduce fresh and more serious grounds for hesitation and delay. Indepen¬ 
dently of hip affection for the boy, he might feel that the estate, being separate 
property, would, according to the Shasters, devolve upon him in preference to 
collaterals, though in the male line. On the other hand, he may have felt 
reluctant to depart from the family custom and offend his relations by allow¬ 
ing the estate to pass out of his own gotra. And if, as is ‘stated on the 
record, he were a man apt to prefer an indirect to a direct course, he might 
well determine to shift the responsibility of selection to his w'idow, to whom 
he might confide his real and final intentions, trusting to her for the perform¬ 
ance of them. That the above was really the state of mind and feeling 
of the Maharajah when he made his will appears in some measure from 
the evidence of Anunt Bam, his dewan, whom the Deputy Commissioner 
considered to be a trustworthy witness. 

In 1867 the ceremony of the Janeo, or investiture of the appellant with 
the Brahminieal thread, took place. That this was done vvith considerable 
pomp in the Maharajah’s house ; that the Maharajah took that part in t)ie 
ceremony which, in the ordinary course of things, would be assumed by the 
[634] boy's natural father, seems to be established. That wh^t was done 
operated either in law or in fact as a transfer of the boy from his own into the 
Maharajph’s gotra, their Losdships, upon .the conflicting evidence in the cause, 
and against the opinion of Mr. Capper, are unable to aifirm. 

The next important event in Dadwa Sahib’s history was his marriage in 
1868 to the daughter of Darogba Bamdhan. It seems to be clearly established 
that on that occasion the Maharajah wrote the two following letters to the 
father of the bride. The first is in these words ;— 

" Lallah Tulsiram came to me and verbally mentioned to me all the facts. 

I have in my former letter already stated what I wished to communicate to 
you, and you should attach great weight to that statement. I had fully 
weighed all the ups and downs before I embarked in this affair. In short,"* 
when I have candidly declared Dadwa to be my heir, and am about to celebrate 
his marriage, with a view that he may stop here, you can have no cause to 
entertain any apprehension. 

“ The will contains no such derogatory clause as you have heard. Every 
sentence in it has a peculiar meaning. Moreover, 1 have made my intentions 
known to Colonel Barrow, whiohjyou should consider quite correct; you should 
be quite satisfied.” ^ 


1 CAL.—140 


10.13 



I.L.R. 3 Cal. 633 maharajah pertab narain sinc+h v. 

The other letter is as follows:— 

" I have received your letter and become acquainted with its contents. 
You have some doubt regarding th§ marriage of Dadwa, but you know very 
well that 1 have declared no one to be my heir except Dadwa, and this is 
‘known to the authorities. This is the reason that my brothers are displeased 
with me. You are entirely in fault. As I have made him my heir, and 
am abopt to celebrate his marriage here, how is it possible that any other 
person can become my successor ? Dadwa has no reason to go to his native 
place. You should rest satisfied, and consider what I write to you to be of 
gr^at weight. I have fully made my views known to my wife. So you should 
be satisfied, and make preparations for the marriage.” 

These letters, no doubt, are no legal revocation of the will. They 
seem rather to recognize the continued existence of a will. [633] But 
they are pregnant evidence to show that the Maharajah's inclinations in 
favour of his grandson had then ripened into a confirmed intention to make 
him his successor. They are consistent with the hypothesis thafi the Maha¬ 
rajah at that time either tliought that ho liad named Dadwa Rahib in the will 
as his successor, or had instructed his wife to exorcise her power of appoint¬ 
ment in Dadwa’s favour. They arc inconsistent with the hypothesis that at 
th.it time he was in doubt as to the person who should succeed him ; or 
intended to leavo to the Maiiaranee a discretionary power to name any other 
successor. 

There remains, no doubt, the possibility that these letters, written to re¬ 
move the apprehensions of his correspondent, and in order to bring about the 
proposed mairiage, wore wiitten witli a dislionest intention to deceive. But 
nobody has sought to cast upon the Maharajah's character the imputation 
which such a supposition implies. 

These letters hardly reciuire tlie confirmation supposed to be afforded 
by what has been called the “ red letter,” being the invitation to attend the 
marriage, which was addressed by the Maharajah to the late Nowring Singh, 
and contains the words; - ‘‘Do not regard this as a customary invitation. 
Dadwa SahiTi is the light of my eyes, and heir to my property.” Their Lord¬ 
ships, howevei*, think it right to state that they see no reasons tojfoubt the 
genuineness of that document. The original is produced by the widow of the 
person to whom it was addressed, and it corresponds with a copy of it in the 
Maharajah’s letter book. 

The documentary evidence which has just been considered is far more im¬ 
portant as direct evidence of this intention of the Maharajah than any parol 
testimony touching the manner in which the marriage ceremony was conducted. 
It also goes far to corroborate the testimony of the plaintiff’s witnesses on this 
point, when that is in conflict with the testimony adduced by the defendants. 

There is, again, some conflict of evidence as to the fact whether the appel¬ 
lant bor#the titl(3 of Kowar. There is, however, some evidence that the title 
was oftin conceded to him, though he is [636] not uniformly so designated in 
the Maharajah’s own letters. He is so designated in the “ red letter.” There 
is also evidence, which their Lordships see no reason to doubt, as to his having 
on important occasions sat on the guddee with the Maharajah ; of his having 
been introduced by the Maharajah’s desire to Enrqpean officers high in 
authority :*of his having been taken to the Durbar of the Governor-General 
and put prominently forward there; and it cannot be doubted that the effect 
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of the Maharajah’s treatment of him was to produce a strong impression on 
the minds of the officials that he was the intended successor. 

So matters stood when the Maharaiah, as one of tVio leading meinVjers of 
the British Indian Association of TaluqSars, wont dowa,to Calcutta in order 
to take part in tho discussions and negotiations which resulted in the^passing 
of Act I of 1869. Tliis must have been in the latter half of 1868. 

Imtia/i Ali, the Vakil concerned in the drafting and preparation uf this 
Act on the part of tho taluqdars, has sworn that cl. 4 el the 92nd section 
originated with the Maharajah ; that it was opposed by some of the taluqdars, 
but finally approved of hy tho Select Cominittoo df iihe Governor-Coneuars 
Legislative Council on tho Bill, and passed into law. Ho aKo says tiiat he was 
told by the Maharajali that liis object in pressing tiliis chiuso was to provide for 
tihe Dadwa Saliib. 

There is some contradictory evidence on this point on tlio jiart <>f tho dofcml- 
ants Onq of their witnesses, however, Chowdree Niamuli Khan, seems to 
admit that the Maharajah was the author of tlio edauso in question, tliough ho 
represents that it w'as inserted for the henelit of Maiimnedan rather than for 
tliat of Hindu taluqdars. fie says, “1 asked Maharajah Man Singh what tho 
object was of the clause in question, and he informed me that, •Sti the absence 
of a near relation, grandsons on tho daughter’s side can have no claim under tho 
Hindu law, hut under the Mahomedan law they have , and that tho clause in 
question was inserted with the view that the followers of neither religion might 
suHer, and that the provisions of the Hindu law might not be contravetiod,” It 
is not easy to see why the Maharajah sliould have been thus anxious to originate 
[637j a clause that was to enure only for tho honelit of Mussulman taluqdars. 

The scale, however, is conclusively turned in favour of tho testimojjy of 
lintiaz Ali on this point by the evidence of Mr. Carnegy. 

Mr. Carnegy, whatever may be tho ofTeotof iiis evidence ujjoii the questions 
of revocation, which will be hereafter considered, cannot, their Ijordahips think, 
he dislielieved as to tho facts that a conversation did take jdaee hetwoon iiimand 
the Maharajah in January 1870, and that in tho course of that,conversation 
the Maharajah did make a statement to the effect that lie hac’ had a clause 
inserted tn Act 1 of 1869 to suit the identical casfj ol the Dadwa. That 
statement is very material, inasmuch as it show’s that tho Maharajah considered 
that he had treated his grandson in all respects as a son. , 

The Deputy Commissiqner (Mr. King), speaking jiossihly in some measure 
from personal knowledge, says :—“ It is not saying too much, the Court believes, 
to say that if the plaintiff had not existed, the clause as it stands would never 
have been enacted.” Their Lordship®, weigliing tho evidence in the cause, 
and proceeding on that alone, would come to tho same conclusion. 

It appears, then, to their Lordships that, however uncertain, it may be* 
when the notion of making the Dadwa Sahib his successor was first eoriceived, 
or when that notion first became a fixed intention, it is established that the 
Maharajah had that intention, as early as the date of the Dadwa* Sahib’s 
marriage; that, with that intention, he continually treated his grandson in fact 
as the son of the house would be treated, and not as a more grandson by a 
cRiughter ; and that, in order to effectuate his intention by operation of law, 
rather than by will, h& caused thp clause in question to be inserted in I he 
Statute. 
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They are further satisfied that the treatment in point of fact was such as 
the words of the clause upon the true construction of it must be held to con¬ 
template, and that, in the events that had happened, the appellant was the 

statutory hejr to thetalug if the Maharajah is to be held to have died intestate. 
* « 

«■ C666] They now approach the more difficult question, whether there was 

a revocation of the will. 

If the finding of their Lordships upon the question of “ treatment ” is 
correct, it follows that the Maharajah, from the time of his return from 
Calcutta, would presumably have,with regard to his will, the animus revocandi. 
It in unreasonable to sujjpose that, having been at so much pains to make 
Dadwa Sahib his heir ab intestato, he would wish to leave that arrangement 
liable to be defeated at the will, and by the act, of the Maharanee. Moreover, 
his conduct, and what we are told of his character, make it probable that, even 
if he thought the succession of Dadwa was secured either by the terms of the 
will or by further instructions given to the Maharanee, he would now desire it 
to be effected by operation of law, rather than by a voluntary dis])osition, 
certain to offend his relatives in the male line, likely to provoke criticism and 
censure, and not unlikely to cause dissension and litigation in the family. 

Nor have "'we, in this instance, as in ordinary cases of revocation, to account 
for a change in the testator’s intentions, whereby his bounty is diverted from 
one object to another. The disposition by this will was, on the face of the 
instrument, only provisional. It argued no fixed intention to benefit the 
Maharanee, for it provided for the substitution of a male successor in her 
place. The Maharajah had since made up his mind who that successor should 
be, and believed tliat he had provided for effecting his intention by operation of 
law. In these circumstances, the provisional disposition by this will, if not 
an oBstacle to the carrying out of his wishes, had at least become useless and 
superfluous. These considerations render it highly probable that the conver¬ 
sation to' which Mr. Carnegy has deposed did pass between him and the 
Maharajah. Their Lordships will now consider that gentleman’s testimony 
and the objections that have been taken to it. 

The passages material to the question of revocation in Mr. Carnegy’s 
deposition are the following ;— 

“ He spoke to me about having it (the will) withdrawn from the treasury 
on the eve of my departure on tour across the Gogra (Mr. Sparks’ evidence fixes 
the date of this as some [639] time in January 1870), and expressed a wish 
that I should examine the deed and see what provisions he had made for the adop¬ 
tion of an heir. He said he had authorized the Maharanee to name an heir, and it 
was his wish that the power to adopt or name an heir should be limited to the 
Dadwa Sahib; that he was apprehensive that he had given her a personal power 
to adopt any one of the lads of the family ; and that if, on examination of the 
document, 1 found that his apprehensions were just, he wished me to destroy it, 
‘because his intention was, and always had been, that the Dadwa should succeed 
him ; and he had had a special clause inserted in Act I of 1869 to suit the identi¬ 
cal case pf the Dadwa ; so his wishes would bo fully met by the document being 
destroyed an.d the law being allowed to take its course. Next morning I crossed 
the Gogra on tour, and was absent several weeks. I wrote demi-officially to 
Mr. Sparks, the Deputy Commissioner, to get out the will and send it to me, 
and I also discussed the subject with the Chief Commissioner, Mr. Davies, wh6, 
t remembei^ said that if the will was sealed up and deposited by the Commis¬ 
sioner, I, as Officiating Commissioner, might open it; but, if sealed and deposited 
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under order of the Chief Commiasioner, I had better not open it myself. Mr. 
Sparks unfortunately overlooked the matter, and it escaped my memory during 
the rest of my tour, and when I returned to Fyzahad 1 found the Maharaiah’s 
health, physical and mental, to be such tjjat I doomed it expedient to take no 
further steps in the matter, and there it remained. This was in the cold weather 
of 1869-VO.” 

And in cross-examination he said : “ The Maharajah wished his will to 
be destroyed that the Dadwa Sahib might get the benefit of tiie 22nd emotion of 
Act I of 1869. He said there was no need of the document^ as the clause 
secured his wishes.’’ 

The first objection to Mr. Oarnegy’s evidence is, that it is not corroborated 
by that of Mr. Sparks, which is also given in the cause, lie says, touching 
this point, ‘‘To the best of my recollection, Mr. Carnegy never wrote to me to 
send him the will. Mr. Carnegy, either verbally or by note, asked me to get 
out the will and see by whom it was deposited. I requested the Treasury 
Officer to get out the will and see by whom it was [640] deposited, which copy 
I despatched to Mr. Carnegy. I did not receive any letter, official or demi- 
official, to return the will to the Maharajah. I did not receive any letter from 
Mr. Carnegy asking mo to return the will, nor did 1 loceivo any khutt from the 
Maharajah. 1 don’t remember I’eceiviug any.” 

Upon this testimony it is to bo remarked, that it confirms that of Mr. 
Carnogy as to the fact that at the time in question ho made some eoramunica- 
tion to Mr Sparks touching the Maharajah’s will, though there is a material 
discrepancy between the two depositions as to the precise terms and nature of 
that communication. To that extent then it corroborates Mr. Carnegy’s general 
statement that he had had a conversation with, and some instructions from, the 
Maharajah about the will, for otherwise there would be no apparent reasorffor 
any correspondence between the two oflioers on the subject. Mr. Carnegy was 
examined on the 19th April 1873, when on the eve of his departure for Europe. 
Mr. Sparks was examined on the 2nd of the following July, and there was 
no opportunity of recalling Mr. Carnegy and getting him to explain, if lie could, 
the before-mentioned descrepancy. It is conceivable that the 4ppositiori of 
each officer may be partially accurate .and partially defective ; that Mr. Carnegy, 
after the discussion with Mr. Davies to which he deposes, may have written to 
Mr. Sparks to the effect deposed to by the latter, and may on another and 
possibly subsequent occasion have wriUen to the effect to which he^ himself 
deposes. The letter or letters (if any) that did pass are not in evidence, and 
the question of what really passed rests on the accuracy of the recollection of 
the two witnesses. Itjuay further be obsorvod, as bearing on the general 
credibility of Mr. Carnegy, that he has expressly sworn to adisoiiHsion on this 
subject with the Chief Commissioner, Mr. Davies. He lias, thoreforo, vouched 
that gentleman, who might have been called to contradict him, and the di.scussion, 
if it took place, presupposes that Mr. Carnegy iiad some instructions from the 
Maharajah concerning the will. 

Other objections to the testimony of Mr. Carnogy arc founded on his 
conduct. It has been asked why, if he had this alleged authority to’Sestroy 
the will, he did not exercise it; why, after [641] his return from his official 
tour, he did not even inform the Maharajah (who lived until the following 
October, and', notwithstanding frequent attacks of epilepsy, was occasionally 
equal to the transaotiofl of businec^) that the will was still in existence; and 
sbover all* wbyt after the death of the Maharajah, he allowed the widow to be 

• ^ 
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put into possession of the taluq under the will, upon the assumption that the 
disposition made by it was still in force. 

It is impossible to deny that these objections have more or less weight. 
The following is the explanation whfch may be set against them. It is clear 
^ihat the will, from one cause or another, did not reach Mr. Oarnegy .whilst on 
his tourv that, according to his own account, he allowed the matter, though of 
such great importance, to escape his memory, and omitted to press for the 
despatch' of tho document; tliat after his return ho found the Maliarajah 
on the occasiop of his visit to him in a deplorable state of health, and wholly 
unlit for business. Bo far Mr. Carnegy is confirmed by Mr, Sparks. Mr. Carnegy 
seems then to have jum'ped to the conclusion that the Maharajah’s health, 
physical and mental, was such as to make it itmxpedient to take further 
action in the matter If this were Mr. Cariiegy’s sincere conviction, it may 
well account for his not acting after his return, on the antecedent authority, 
by destroying the will. To destroy a will on the parol authority of the testator 
would in any case he an extremely delicate matter. A man who would have 
done the act if assured that it would he confirmed if necessary hy*a person in 
the full possession of his faculties, would naturally abstain from doing it if he 
felt that the confirmation (if obtained) might he quostion* 0 (l as proceeding from 
one of enfeebled capacity, if not ol absolute iucapacitiy for business. His con¬ 
viction of tho Maharajah's continuous incapacity for business, though erroneous 
in point of fact, might also account for his omission to renew tho subject, or to 
inform the Maiiiirajali that the will was still in existence. His conduct after 
the Maharajah's death seems to he explicable only on the assumption that he 
may have thought the actual destruction of the instrument was essential to his 
legal revocation, and that, if ho objected to tho Maharanee’s title on tho ground 
of what [642] had passed between himself and her late husband, he would expose 
hin\fielf to criticism and censure without honotiting the Dadwa Sahib, wiioso 
interests he may have supposed, in common with other ollioials, and many of 
the dependants of the family, would bo secured bj the Maharanee's exercise of 
her power in accordance with her husband’s intentions. 

Their Lordships do not sav that this explanation is wholly satisfactory. 
But the question which they have to determine is not whether Mr. Carnegy’s 
conduct can be completely explained, hut whether it be* such as renders his 
evidence untrustworthy. Tlieir Lordships, considering the posftion and 
general character of the witness, are of opinion that this is not the case. 
Upon general truthfulness neither the Commissioner nor tlie Deputy 
Commissioner has cast any suspicion. The former was of opinion that, 
considering all tho circumstances, he could not. depend on the accuracy of 
Mr. Carnegy’s recollections of the conversation with the Maharajah. The 
other Judge says expressly " that the conversation, such as related by Carnegy, 
passed between him and tlie Maharajali I have no daubt.” Reviewing, how¬ 
ever, Mr. Carnegy’s subsequent conduct, he came to the conclusion that “ Man 
Singh only expressed an intention that the Dadwa Sahib should succeed him, 
and of inspecting bis will for the purpose of seeing what he had actually 
written in it regarding his wife’s power to adopt, but did nothing more." He 
also expresses a doubt " whether, supposing revocation had been clearly proved, 
it woula be proper to let this outweigh the existence of the will,” implying that 
something in the nature of catioellation was necessary. Upon these judgments 
their Lordships observe that, if Mr. Carnegy be accepted as a truthful witness, 
the more important portion of his testimony can hardly thus be explaiifhd 
away. His recollection may possibly deceij^e him as tb the terms and nature 
of his communication with Mr. Sparks ; but mere imperfection of memory can 
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hardly account for hia imagining that the Maharajah gave him authority to 
destroy the will if no such authority was given. The authority was in itself a 
thing so unusual and so important, that the words which conveyed it were 
likely to stamp themselves on the momcft-\. Nor is it easy to see how [643] 
such an authority, if not clearly expressed, could l)o honestly inferred from other, 
words imperfectly remembered. Their Lordships have, therefore, come to the 
conclusion that Mr. Carnegy’s statement of what passed between him and the 
Maharajah may be accepted as substantially accurate. ■’ 

If this be so, their Lordships are of opinion that what so passed amounted 
to a revocation of the will. It cannot, tliey think, be doubted that the will of 
a Hindu may he revoked by parol. The cases cited at the Bar show that this was 
the law of England before the Statute of Frauds was passed. Their Lordships 
are very sensible of the danger of acting upon such evidence as is ordinarily 
produced in tlie Courts in India in order to establish such a revocation, and 
they desire to say nothing which may induce those Courts to apply tho law in 
such cases qtherwise than witli extreme caution. Even in tho present case their 
Lordships have come to the conclusion upon which they are about to act 
with some hesitation, not because they are not perfectly 'satisfied that 
the Maharajah had tho animus rewcanch, but liocause tlie testimony of 
Mr. Carnegy is open to the objections which liave been considurod. It was 
hardly disputed at the Bar that, if definitive authority to destroy the will was 
given to him hy the Maharajah, that would be sufficient in law to constitute a 
revocation, although the instrument was not in fact destroyed. In truth, the case 
would then be almost on all fours with that of Walcott v. Ochiorlony (l Curtois, 
580), the only difference being that the authority was given hero by words, and 
tliere by a writing sufficient to satisfy the Statute of Frauds. In that case, as 
in this, the authority was not exercised by tlie actual destruction of the will. 

Their Lordships see no grounds for not accepting that part of Mr. Carneljy’s 
testimony which says that the Maharajah gave him authority to destroy tiie 
will, if on examination he should find that it contained a certain disposition. 
Nor do they think that this qualification of an absolute order to destroy is 
niaterml, because the will, being what it was, the authority would have clearly 
justified its destruction. And they are [641'] disposed to tliink tlia j; even if tlie 
direction to destroy were not, as, upon the whole, they think it is, satisfactorily 
estahlislied, the declaration made by the Maharajah to tho principal officer of tho 
district in whoso custody the will was, of his desire and intention that tho Dadwa 
Sahib should succeed him by virtue of the newly-passed Statute, and in syiperses- 
sioii of the will, w'ould have been in law a sufficient parol revocation. 

Upon the whole, then, tlieir Lordships are of opinion that the Maharajah 
died, as he intended to die, intestate ; that the appellant is the person who, 
under cl. 4 of s. 22 of Act I of 1869, was entitled to succeed to the taluq ; and 
that he has made out his claim for a declaratory decree to that effect. 

The declaration, however, must, their Lordships think, bo limited to the 
talug and what passes with it. If the Maharajah had personal or other pro- ^ 
perty, not property parcel of the taluqdari estate, that would seem to be 
descendible according to the ordinary law of succession. 

They will, therefore, humbly advise Her Majesty to reverse the decree of 
the Commissioner of Fyzabad, dated December 24* 1873, and that of the Deputy 
Commissioner of Fyzabad, dated July 28, 1873 ; and to declare that the will of 
the late Maharajah Man Singh of April 22, 1864, was duly revoked by him in his 
life-time; and that the plaintiff, Maharajah Pertah Narain Singh"a/#as Dadwa 
Sahib, was and is entitled, under cl. 4, s. 22 of Act I of 1869, to succeed, as 
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ab intestato, to the taluqdari estate of the late Maharajah, including 
vshatever id descendible according to the provisions of the said Statute. Their 
Ijordships are of opinion that, under the peculiar circumstances of this case, 
the Commissioner ef aroised a sound discretion in making the costs of the litiga¬ 
tion peryable out of the taluqdari estate ; and that the coats of both parties of this 
appeal OLght to be taxed as between solicitor and client, and similarly dea4t with. 
And they will advise Her Majesty accordingly. 

Agents for the Appellant: Messrs. Watkins and Lattey. 

Agent for'che Bespondents ; Mr. T. L. Wilson. 


NOTES. 

Cl. HINDU WILLS—BEYOCATION— 

Actual destruction or formal revocation in writing not essential to constitute revocation 
whore the Hindu Wills Act does not apply :—Be-iiffirraod (1902) 26 Mad. 678~29 I. A. 166. 

II. OUDH ESTATES ACT I OF 1868— 

Upon what treatment is sufficient, see (1894) 21 Cal. 997 P. C., where an explanation is 
given of the passage at 3 Cal. 632. Sec the footnote there. 

See also (1^) 26 All. 393. 

III. SUBSEQUENT LITIGATION- 

In respect of this estate, is reported in (1884) 11 Cal. 188 P. C., where a resume of this 
judgment is given.} 


[645] The 10th November, 1S77. 

Present: 

Sir J. W. Colville, Sir B. Peacock, Sib M. E. Smith and 

Sir R. P. Collier. 


Thakur Shere Bahadur Singh.Plaintiff 

versus . 

Tbakurain Dariao Kuar.Defendant. 


[ - ^8 1. A. 81-:1C. L. B. 498] 

[On Appeal from the Court of the Commissioner of the Roy Bareilly 

Division of Oudh.] * 

Estate in Oudh—Title under sanad from Government — Trust. 

Although a sanad granted by the Government of India subsequent to the proclamation of 
March 1858, of an estate in Oudh, confers an absolute legal title on the grantee, such grantee 
may, nevertheless, by an express declaration of trust, or by an agreement to hold in trust, 
constitute himself a trustee of the estate for a third party. 

Where the lower Courts, on the ground that ihe defendant’s title under a sanad was 
absoluto, declined to consider evidence which the plaintiff relied on as showing that the 
defendant really held for him as % trustee, the case was remanded by the Judicial Committee 
in order that such evidence might be reoeivad and considered. 

The suit in which this appeal arises was instituted on the let September 
1878 in the Court of the Deputy Oommis^ouer of ^y Bareilly. The all^a- 
tions meMle in the plaint were in substance as follows:—That Basant Singh, 
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the husband of the defendant Thakurain Dariao Kuar, died without issue on 
the 12th November 1857 ; that shortly before his death, he directed Jihe defend¬ 
ant to adopt the plaintifl’ as his son, and that, in pursuance of such direction 
the plaintiff was so adopted by the defendant on the 25th April Jl858 ; that 
the defendant, on her husband’s death, took possession of*his estate, apd that 
after the confiscation by the British Government of proprietary fights in 
Oudh, a summary settlement of the estate was made with her; that the plain¬ 
tiff, who was then a minor, l)ecoming cognizant of these eircumstaaces, was 
about to take proceedings for the protection of his interests, but was induced to 
refrain from doing so by the representations made to him by tlie defendant in 
the following letter:— • • 

“ You should not be misled by others ; now the estate and everything is 
yours. Now 1 have no more concern than to take my food and clothing. But you 
are yet a boy ; you should [646] therefore allow tlie kahuliat of the illaka to 
remain in my name. When you become of age, I will cause tlie kaVmliat to be 
executed ir^your name; you may depend upon it, I will not in the least deviate 
from what I say. But in the event of my not adhering to my promise, you 
will be at liberty to lay the case before the CnuvD and got the Jcabuliat of the 
illaka executed in your name, and then if 1 n)ake any objoction at all it would 
be inadmissible ; now you may do as you deem proper. 1 can d* no more than 
write to you.” 

That, subsequently, on the 8th May 1861, while the plaintiff was still 
under age, a sanad was granted to the defendant in the following terms : — 

Know all men that, whereas by the proclamation of March 1858, by His 
Excellency the Right Honourable the Viceroy and Governor-General of India, 
all proprietary rights in the soil of Oudh, with a few special exceptions, 
W'ere confiscated and passed to the British Government, wdiich became free 
to dispose of tliem as it pleased, I, George Edney Yule, Officiating tjhief 
Commissioner of Oudh, under the authority of His Excellency tlie Governor- 
General of India in Council, do hereby confer on you the full proprietary right, 
title, and possession of the estate of Soniervjalia, consisting of the villages as 
per list attached to the kahuliat you have executed, of which the present 
Government revenue in rupees is 35,959. • 

“Th^erefore this*sanad is given you in order that it may be known to all 
whom it may concern, that the above estate has been conferred upon you and 
your heirs for ever, subject to the payment of sucli annual revenue as may from 
time to time be imposed, and tn the conditions of surrendering all arms, destroy¬ 
ing all forts, preventing and reporting crime, rendering any service you may 
be called upon to perform,* and of showing constant good faith, loyalty, zeal 
and attachment to tlfe British Government, according to the provisions 
of the engagement which vou have executed, the broach of any one of which 
at any time shall be held to annul the right and title now conferred on you 
and your heirs. 

“It is another condition of this grant, that in’the event of your dyingi 
intestate, or of any of your successors dymg intestate, [647] the whole estate 
shall descend to the nearest male heir, such as sons, nephews, etc., according 
to the rule of primogeniture, but you and all your successors shall Have full 
power to alienate the estate either in whole or in part by sale, mortgage, gift, 
bequest or adoption, to whomsoever you please. 

“ It is also a condition of this grant that you will, so far as is in your 
power, promote the agricultural prosperity of your estate, and that all holding 
under you shall be secured in the possession of all the subordinate rights they 
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formerly enjoyed. ^ long as the above obligations are observed by you and 
your heirs, in good faith, so long will the British Government maintain you and 
your heirs as proprietors of the above-mentioned estate, in confirmation of 
which I herewith attach my seal and- signature.” 

• That, shortly after obtaining the said sanad, the defendant enfeeYed into 
negotiatJons for the marriage of the plaintiff to the daughter of one Umrez 
Singh, who, discovering that the sanad of Soineipaha stood in the name of the 
defendant, withheld his consent. That, thereupon, in the month of July 1861, 
the defendant wrote the following letter to IJmrez Singh :— 

, “ My good wishes to*you. May God make you happy. You hesitate in 
going through the work. But you should have no hesitation, as I have already 
adopted Shere Bahadur," who will succeed me. With regard to the entry of 
his nance in the Government register, 1 will iiave it done as soon as Shere 
Bahadur arrives at the age of majority. What I have written is, I think, quite 
enough.” 

That tlie said Umrez Singh, relying upon the representation made in the 
above letter, consented to the proposed marriage, which was subsequently 
celebrated. That the plaintiff attained majority on the 12th May 1863, but 
that the defendant did not then make over to him the said estate, but wasted 
and alienated parts thereof. 

The plaintiff therefore prayed that the defendant might be declared to be 
a trustee on his behalf of Basant Singh’s estate, and that an account might be 
taken, and the defendant be directed to make good the waste, and pay what 
should be found due on the account; and “ he ordered forthwith to transfer and 
give [648] possession to the plaintiff of the said estate, and in the meantime 
be restrained from alienpiting, disposing of, or dealing with, managing, or in any 
way^ntermoddling with the said estate and property, or the affairs thereof.” 

The defendant, by her written statement, denied that her husband had 
given her any authority to adopt the plaintiff, or that she had done so; but 
stated that she had entertained the intention of making the plaintiff her heir, 
and had executed a will in his favour, which she afterwards, being dissatisfied 
with his conduct, revoked*; and she denied that the letters put forward by the 
plaintiff were genuine. Slie further contended that the effect of the proclama¬ 
tion of the 15th March 1858 was to con6scate all the previous proprietary 
rights of Basant Singh, and that the effect of the summary settlement made 
with, and the sanad granted to her, and of s. 3, Act I of 1869, was to confer 
on her " complete proprietary rights in the estate of Somerpaha, without any 
regard to previous rights.” 

The Deputy Commissioner, on the 15th November 1873, without taking 
evidence, dismissed the suit on the ground that the sanad was not granted 
subject to the provisions of the Hindu law ; and that therefore it was needless 
to enquire whether plaintiff is or is not the adopted son of Basant Singh 
^deceased. 

The plaintiff appealed from this judgment to the Coaimissioner of Roy 
Bareilly^ on the ground that the Deputy Commissioner was wrong in supposing 
that the plaintiff’s claim rested on his allegation that he was the adopted son 
of Basant Singh ; and because the Deputy Comniissiotier should have taken 
evidence as to the declarations alleged in the plaint to have been made by the 
defendant in respect of the plaintiff’s rights, and if these were found to have 
been made,‘should have declared the defendant to h(iV 0 constituted herself a 
trustee for the plaintiff. 
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The Gomtiiissioner dismissed the appeal in the (ollo'lrin^ judgment, dated 
the 22nd April 1874 :— • 

“ On reconsideration of the proceedings in this case, 1 find that the suit is 
really one for possession of the estate on the ground that iho defendant holds 
the estate only as trustee for the plaintilf, who had been adopted by defbndantr 
in compliance [649] with the wishes of her deceased husband. DSfendant, 
however, holds the estate under an unassailable title conferred on her by the 
British Government, and her possession cannot be disturbed on the "grounds 
urged on belialf of the plaintiff. • 

“ Whether the alleged adoption of tlie plainliff toftk place, and is binding en 
the defendant, and what effect such adoption would take, whotlior as simply 
constituting the plaintiff heir to Basant 8ingh, or creating a title <.o succeed to 
the estate on defendant’s death, are questions wliich have not been directly 
raised, and need not be decided in this suit, since plaintiff at best could obtain 
but a declaratory decree. 

“ The Sppeal is dismissed with costs.” 

An application for a review of his judgment \;sas rejected by the Commis¬ 
sioner on the 12th August 1874. The material part of the order passed by the 
Commissioner in refusing the review is set forth in their Lordsliii)!’ judgment. 

The plaintiff subsequently obtained leave to bring tlic present appeal to 
Her Majesty in Council. 

Mr. Joseph Graham appeared for the Appellant. 

Mr. Leith, Q. C., and Mr. Doyne for the Respondent. 

Mr. Graham. —The lower Courts ought to have fixed the issues raised by 
the pleadings, and to have tried these issues on evidence. If the allegations of 
the appellant in his plaint had been proved, he ought to have been declared 
entitled to the relief he sought. Tiie decisions of the Courts below proceeded 
upon an erroneous view of the rights of the respondent under the sanad as 
againsb the claims of the defendant We contend that the respondent took 
under the sanad in trust for the appellant, her adopted son. The Courts below 
refuse to look behind the sanad. In so deciding they overlook thf? bearing ot 
the defendant’s acts and declarations, and more especially her two letters, one 
written to the plaintiff before, and the other to Urnrez; Singh after, she obtained 
the sanad. In these we find a clear admission by the defendant of her position 
in relation to the plaintiff. The case resembles those [680] of Thukrain 
Sookraj Koowar v. The Government (14 Moore’s I. A., 112), Hardeo Bux v. 
Jawahir Hingh (see post ; S. C , L. R., 4 Ind. Ap.. HS), and The IWdow of 
Shankar Sahai v. BajaJt Kasht Fershad {sec post; s. c., L. R., 4 Ind. Ap., 198), 
in all of which their Lordships had held that the grantoo under a sanad might 
be a trustee fora third person. [Mr. Leith. —I cannot contend in the face of 
these cases that if a trust is shown the sanad is tn exclude the trust. SlJj B. 
Peacock. —Do any of these cases go the length of declaring that by virtue of , 
an agreement made beforehand the sanad is to enure to the benefit of another 
than the grantee ’? There seems to be a distinction hebwoon an agreement 
made before and one made after the grant. The Government might be cKsposed 
to grant to A, but not to A as trustee of B, who is a rebel. SiR M Smith— 
No question of that kind arises here. There is no reason wliy Government 
sbpuld not have granted to B if ho had come forward.. We say a trust 
arrangement is disclosq^ letter to Urnrez Singh, which is of a. date sub¬ 

sequent to the sanad, as well as irp the letter to the plaintiff, which is of an 
earlier date. The point raised by His Lordship ^IR B. PEACOCK does not apply 
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to anything done after the sanad had been obtained. The defendant might then 
alienate as ihe pleased. She was bound by the representations made by her in 
her letter to Umrez Singh. See the case referred to by Lord St. LEONARD in 
Jordan v. Money (5r House of Lords "Ca., 185, see at pp. 251*255). [SlB B. 
OOLLIEA.—When do you say your right of action accrued ? We canpot send 
back the base if your right is barred by limitation.] The defence of limitation 
is not raised in the respondent's case. 

Mr. Leith, C., and Mr. for the Respondent.—Assuming the letters 

to be genuine, we cannot maintain the defence of limitation. So far as the 
pMntiif's case rests on the letters, his cause sf action must be taken to have 
accrued when he attained majority. [SIR B. PEACOCK. —If the letters amount 
to a contract to put the plaintifl' in possession on his coming of age, the 
f BSO period of limitation would be six years. He came of sge in IBSil.J If the 
letters express a trust, there can be no limitation. If the letters be set aside, 
limitation clearly applies. The plaintiff’s case is rested on two grounds,—his 
rights under an adoption, and his rights under a trust. The Courts* below have 
rightly lield that the plaintiff’s adoption, assuming it to be proved, would give 
him no right to the estate of-Baeant Singh which had been confiscated before 
the adoption tjpok place, and which was afterwards settled with the respondent 
and granted to her in full ownorahi}). iSlH R. COLLIER. -The only reason for 
considering the adoption is that it may throw light on the meaning of the 
letters and the general truth of the plaintiff’s case.] We deny that the letters 
are genuine, and at any rate they do not come within the methods of alienation 
provided by s. IS, Act 1 of 1869. 18lR J. Colville. —That Act is not retros¬ 
pective. Sir B. Peacock. —Under s. 22, the grantee may alienate to certain 
persons without the formality of writing.] 

^r. Graham replied. 

Their Lordships’ judgment was delivered by 

Sir R. P. CollieP. —This case has not been tried in a manner altogether 
satisfactory. Without, however, referring to the previous i)roceediDgi 4 i, their 
Lordships think it enough to advert to tlu< final judgment appealed against. 
The learned tjommissioner gave his judgment in these terms : Basant Singh 

died during the Rebellion ol 1857, and the alleged adoption of the glaintitt’ is 
said to have taken place in April 1858. Befoi’e this the general confiscation of 
the land of Oudh had been declared by the British Government, and it was 
only in ^ay 1858 that a summary settlement was made with tlie defendant. 
At the time, therefore, of the alleged adoption, the title to the estate vested 
neither in the deceased Basant Singh nor in the plaintiff', nor in the defendant, 
but in the British Government. Even if it be allowed that there was adop¬ 
tion of plaintiff', and that this, in accordance with Hindu law, conferred upon 
him all the right of a C6'}23 posthumous son of Basant Singh, still neither he 
nor Basant Singh himself, if he were to rise from the dead, can assail the title 
j under which the defendant holds.” So far their Lordships agree with the 
learned Commissioner, but they are not able to agree with him in the view 
which he expresses in the second paragraph of his judgment. The learned 
Commissioner appears not to have been sufficiently acquainted with the tenor 
of some recent decisions, whereby, although undoubtedly the doctrine is affirmed 
that the title conferred by the Government is absolute and overrides all other 
titles, nevertheless it has been held that the grantee under the Governmqpt 
may, by express declaration of trust, or by an agreement to hold in trust, 
eomrtatute himself a trustee. The learned* Commissioner proceeds in these 
twms;—“ It has, however, bogn held by the OourjiB on various occasions that 
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a free gift was titade by the Government, and I am entirely of this opinion. 
The adoption of two letters, said to have been written by the defe^ant, both 
of which are set forth in the plaint, place, it is contended, the defendant in the 
position of trustee. One letter addressed* to the plaintiff implies nc^thing more 
than a promise to put him in possession of the estate on ^is becoming of age. 
The second letter, addressed to Bahu Uinre/ Singh, between whose daughter 
and plaintit}' a marriage was arranged, is to tiie same effect as \he letter 
addressed to the plaintiff. 1 can see nothing in these letters to place thf plaintiff 
and defendant in the position resi)eotively of beneficiary or cestui que trust and 
trustee.” ’ 

Their Lordships are of opinion that the letters here referred to, if proved, (ind 
as far as they are at present informed, they do not seem to liavo been proved 
or disproved), may, coupled with surrounding circumstances, constitute suffi¬ 
cient evidetice on which the Court would he justified in holding that the 
defendant had declared herself or had agreed to bo a trustee on behalf 
of the plaintiff. They think it desirable, theirefore. that the suit should 
ho sent hack to the Couits in Oudh for the purpose of determining 
this question. Those Courts will inquire, in the first, place, whether the letters 
are genuine, in the next place, as to the date un which thov were written; and 
E683j thirdly, as to the circuinstanceK under winch they weiw written and 
other surrounding circinnstancos ; and among those circumstances undoubtedly 
will be the question of the adoption or non-adoption by tlie defendant of the 
plaintiff under the will of her husband;—this question being, as before 
explained, material unly as a circumstance hearing upon the question of whether 
or not she has agreed to be or declared herself to be a trustee, but not in itself 
constituting any title on blie part of the plaintiff. 

Their Lordship.s, in tho imperfect acquaintance which they have at present 
with the facts of the case, think it more convenient to remand tho case in 'these 
general terms tlian to settle issues themselves. Eitlier party wdll be at liberty 
to propose for the consideration of the Court any issues which they may think 
inatei^al to raise tlie questions which have been just indicated, and the Court 
will doubtless raise tho proper issues, and liotennine the quesbious according 

to the law as now laid down. ‘ * 

• 

Their Lordships think it right to add that tho delay of the plaintiff in not 
having brought tho action until ton years had passed after he had become of 
ago, and his laches in this respect will not entitle him to an account for a 
period before the commencement of this suit. ’ 

Their Lordships will •tiiorofore humbly recommend Her Majesty to 
discharge the decree anfl orders appealed from, and to remand the suit to tho 
Court of the Commissioner of Boy Bareilly for him to re-try and determine 
tho same, each party being at liberty to propose such issues as they may think 
material to be settled for trial by the Cominissiuner. 

Tho costs of both parties of the appeal will bo taxed, and a certificate sen^ 
with a direction to tho Court below to deal with them as costs in the cause. 

Agent for the Appellant: Mr. J. Iloptjood. • 

Agent for the Eespondent: Mr. T. L. Wilson. 

* NOTES. 

fOn point as to (irust,*soe our note^to 3 (Jal., 522 ittj)fa. For subnequont»litigatioii, see 
(1906) 28 All. 7273=3 I. A. 166 P, 0.] 
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C864] The 16th, 16th and 19th January, 1878. 

‘ Present : 

Sib W. Colvilb, Sir B. PjiAcocK, Sib M. E. Smith and 
* Sib B. P. Collibb. 


Hurropersaud Boy and another.Plaintiffs 

versus 

SKamapersaud Boy and others.Defendants. 


[On Appeal from the High Couri of Judicaturi> at Fort William in Bengal.] 


Interest on Mesne Profits—Act XXXll of 1889. 

By tho law and practice in India, indopsndontly of the provisions of Act XXXll of 1839, 
a decree might award interest, as of coarse, on mesne profits from tho date of the institution 
of the suit in which they were claimed. Such interest is not forbidden by the terms of the 
Act referred to. 

This was an ^appeal from' a decree of the Calcutta High Court, dated the 
16th August 1863 (The decision of tho High Court will be found reported in 
2 Sev. Bep., p. 60a), modifying a decree of the Principal Sudder Ameen of the 
24-Pargana8, dated the 18th February 1861. 

The facts of the case and t)ie contentions of the parties are fully stated in 
their Lordships’ judgment. 

Mr. Doyne appeared for the Appellants. 

Mr. Leith, Q. C., and Mr. A. Souttar, for tho Bespondonts. 

the following cases were referred to :— 

Rungmala Ckoicdhratn, petitioner fCarran’s Summary Decisions of Calcutta 
S. D. A., 196), Asman Singh v. Purmessuree Sukaec (4 Sel., Cas., 176), Bamun 
Das Mookerjee v. Tannee (S. D. A., 1860, p. 533; and on appeal, 7 Mooj»F. A., 
169), Bamruitun Hoy v. Dhoabhmessiirce Dehea (S. 1). A., 1856, p. 404), Tekayet 
Jugmohun Smgh v. liajah Neelanund Singh (B. D, A., 1857^ p. 1812), Munecram 
Acharjee v. Sreemutty Turungo (7 W. B., 173). , 

' Their Lordships’ judgment was delivered by 

Sir S. P. Collier . —The transaction out of which this suit arose occurred 
nearly half a century ago, and from it has flowed [6jd] a conttnuous stream 
of litigation, not in all respects creditable to the earlier tribunals of India down 
to the present day. A history of that litigation, given shortly and clearly, will 
be found in a report, in tho 8th volume of Moore’s Indian Appeals, of a 
judgment of this Committee, whidli was delivered on the occasion to bo 
hereafter mentioned.’'' Their Lordships deem it enough to refer to that case 
without recapitulating the history, inasmuch as the facts necessary to the 
determination of the points now before them need no very lengtherl^ statement. 

Two brothers, Doorgapersaud Chowdhry and Tarapersaud Chowdhry, of 
whom Deorga was the elder, entered into an agreement of compromise for the 
pm^ae of set^ng disputes then pending between them on the 4th of April 
1829. That agreement of compromise may be sufficiently described for the pre¬ 
sent purpose as one whereby in substance the elder brother took ten-sixteenths 
of the anqpetral property, and the younger brothesr six-sixteenths. Tara, 

* f Dwga^saud Boy Choi^hry v. Tarapersaud^oy Chowdhry, 8 Mob, 1. A , 
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the younger brother, disputed'this compromise upon various grounds; but it 
was affirmed by the Court, which was then called the Provincial C6urt on the 
2nd of September 1829. Tara appealed from that decision to the Court of 
Sadder Dewanny Adawlut, and the Court*of Suddor Dewar^y Adawhit affirmed 
the decision of the Provincial Court and directed possession to be given to Tara 
of his portion of the property. Tara accepted tliis decision and endeavoured to 
obtain his rights under it, and his first step for tiiat purpose was to apply to 
Mr. Boss, one of the Judges of the Court of Budder Dewanny Adawlul;, who, in 
concurrence with Mr. Walpole, each sitting alone, had given tlie judgment 
affirming the decree of the Provincial Court, to order, loamLcit to be given him. 
The decree had only decreed possession. The application was made under a 
circular order, which empowered the Court in such cases to award wasilat to be 
recovered by proceedings in execution ; and it claimed wasilat from the date of 
the decision of the Provincial Court. Mr. Ross so far complied with this 
request as to order wasilat, not from the date when it was claimed, [606] but 
from the 4th July 1832, the date at which the decision of the Budder Dewanny 
Adawlut Court had been given. 

The history of the litigation during the next twenty years may be thus 
summarised. Tara pursued every legal means in his power to obtain his rights 
under that decree; that is to say, to obtain possession of the property and 
wasilat or the mesne profits lor the period during which possession of it had 
been withheld. The elder brother Doorga endeavoured to defeat his claims by 
a variety of excuses and pretences, all of which have been found to be false. 
Tara succeeded in obtaining from time to time possession of certain portions of 
the property, but he never appears to have succeeded in obtaining any wasilat. 
It may be enough, however, to pass on to the year 1863, when Tara obtained an 
order from Mr. Money for a sum of Rs. 40,000 wasilat, and a conside»able 
amount of interest. Doorga appealed against that order, on the ground, which 
he appears to have raised then for the first time, that Mr. Ross, who made 
the original order in respect of the wasilat in 1832, had acted without jurisdic¬ 
tion, iijasmuch as he could not make the order without the concurrence of his 
colleague Mr. WalpoLE, and the Court of Budder Dewanny Adawlut gave 
effect to this objection. So that the Court of Budder Dewanny'Adawlut in 
effect ruled that all* the litigation which had gone on for twenty years was 
absolutely* fruitless. 

Under those circumstances Tara instituted the present suit in December 
1863. Tara and Doorga have long since died, and this appeal is now prosecuted 
and defended on behalf of thqir representatives. 

The suit came on to‘be heard before the Principal Budder Ameen of the 
day, and he decided that the Statute of Liq;iitations was a bar to the claim of 
Tara to wasilat for more than twelve years before the commencement of the 
suit. But for those twelve years he gave him wasilat, calculated upon the 
footing of certain hustahood papers which were piit in by the plaintiff. The plain- , 
tiff contended tfiiat he was entitled to avail himself of those hustahood papers on 
this ground; he said “the hustahood is my rent-roll of a certain portion of 
“ lands which have been made over to me by my brother. This is some ^idence 
“ in the [637] absence of contradictory evidence of what the rent was before it 
“ was handed over, and therefore of the wasilat or mesne profits to which I am 
enltitled.' These hustahood papers had been received in the abortive proceedings 
which have been referi^ to, and were received in this case by the Principal 
Budder Ameen. There were cross-appeals from this judgment and the case came 
before the Budder Dewanny Adawlut in the yeer 1857, whereupon that Court 
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reversed the decision of the Principal Sudder Aineen, holding that the Statute 
of Limitations was not a bar to any portion of the claim, and remanded the 
case to be re-tried ab tnilio, as tliey expressed it. This judgment of the Sudder 
Dewanny Adawlut, was, on appeal, affirmed by this Board in the judgment 
before referred to; their Lordships holding that the Statute of Limitations did 
not apply to Tara’s demand, because he had instituted though 

ineffectual, proceedings for the purpose of obtaining his rights,—not, as thfy 
expressed it, under the agreement alone, but under the judgment enforcing it. 

The case was then tried on the remand by another Principal Sudder 
Ameen. He found that the plaintiff was entitled to wastlat from the date of 
the first judicial decision, in September 1829. of the Provincial Court. On the 
question of the amount of wastlat ho rejected the /nt.siai!>oo£i papers, and valued 
the land at one rupee per bigah. With reference to the question of interest, he 
decreed interest to the plaintiff from the date of the decree, holding that the 
claim of wasilal must bo considered as then for the first time settled and 
liquidated. « 

Prom that decree there was an appeal to the High Court, which varied 
the decision of the Principal Sudder Aineen as to tlietime from which the right 
of the plaintiff to wastlat commenced, decreeing that it commenced not from 
the decision of the Provincial Court in 1829, but from the decision of the 
Sudder Dewanny Adawlut Court in 1832 ; tlioy affirmed the decree in other 
respects. From that judgment of the High Court the present appeal is 
preferred. 

The questions now before their Lordshiiis are—first, from what time the 
right to wastlat commenced; secondly, what should l)e tlie amount of luasilat ; 
and thirdly, what the amount [638] of interest, if any, upon the wastlat. 
Upon the first question it is desirable to look to the terms of the two judgments 
that have been referred to. The first judgment affirming the compromise is to 
be found recited (it is nowhere found separately) in the judgment of the Court 
of Sudder Dewanny Adawlut in these terms; “ It is ordered that the deed of 

“ compromise and release be admitted, tliat the case be struck off the file of 
“ this Court* and that the parties conform to these stipulations. The Court on 

becoming acquainted with it shall enforce the observance of the same on the 
refusing party.” 

Now one of the stipulations was that Dooi'ga, the elder brother, who was in 
possession of the property, should relinquish to hisyounger brother six-sixteenths. 
It, therefore, appears to their Lordships that the direction to conform to these 
stipulations 18 a direction, though possibly an informal one, that Tara should be 
put in possession of that property. This decision was‘confirmed in these terms 
by the Court of Sudder Dewanny Adawlut; “Therefore, in concurrence with the 
“ aforesaid gentleman”—that is the -ludge of the previous Court—“ Ordered, 
“ that the appeal preferred by the appellant be dismissed, and that the decision 
“ passed in the Provincial Court of Appeal, dated the 2nd of September 1829, 
" be affirmed : that should the appellant agreeably to the deeds of compromise, 
“ not have received possession of his share, he be put in possession of the 
“ sam#on the execution of decree.” It appears to their Lordships that this 
decree of the Sudder Dewanny Adawlut must not be taken as establishing for 
the first time any new right of either of these parties, hut as simply affirming, 
with an explanation, for it is nothing more, the former decree. The righ^ of 
the parties, thetefore, depend upon the formerdecree.^nditistheformerdecree 
which is effective, and which had to be executed. It appears to their Lcoff- 
ships, therefore, that Doorga, .after the first decree, receiving as he did all the 


1128 



SHAMAPERSAUI) ROY &c. [1878] I.L.R. 3 Cal. 689 

rents and ])rofits oftlie property, received the rent of six-sixteenths of it for the 
use of his brother, and that he is bound to account to his brother for those 
rents and profits. They, therefore, aj^ree with the view taken by the Principal 
Sudder Amocn upon this question, and disagree with that taken by the High 
Court.. * • , 

• 

[639] The second question is as to the amount of wosilat. It has been 
contended that the Principal Sudder Ameon was bound to accept tliase husta- 
hood papers as fixing the rate of rrnmlat, wliich undoubtedly .was a good deal 
higher than the rate which he allowed He was l)ound to do so, it is said, 
because they had been accepted by the jirevious Sdddor Ameen, and by the 
Courts in former prc^ceedings. Hut their Lordships do not concur in this view. 
It may be well here to road the terms in which the judgment of the Court 
remanding the case is couched As this judgment re-opens the question of 
“ loasilai from tlio date of the deeds of adiustinont, tlie whole evidence on that 
“ matter will require reconsideration. We therefore remand tlie case that the 
“ whole question of wa'iilat may be taken up and considered ah mtiio." 

If the Court had expressed themselves satisfied with tlie award of loasilat 
within the last twelve years, and only diroctod an inquiry as to the additional 
wasilat accruing liefore that time, they might have so expressed themselves ; 
but their Lordships think it probable that they expressed themselves as they 
have because there was a cross-apiioal, in which the validity of them hustahood 
papers would have lieen disputed, abstaining from giving judgment upon that 
question, and remitting the whole matter to the Principal Huddor Ameon. The 
Principal Sudder .\ineen expressed himself as dissatisfied with those hustahood 
papers, whicli apjiear to have been jiut in, hut of wliicli, as far as it appears, 
there does not seem to have been any proof given to him, although some proof 
seems to have been given of them on former occasions. He describes theln as 
concocted at liomo by the plaintiff, and questions their genuineness chiefly on the 
ground that they give an annual .value to the jiroporty greater than that which 
it bore at the time of his judgment; tlie value of land having notoriously very 
much ♦ncreased since the -irasilat claimed hud accrued. He also observes that 
he directed, for the benefit of the jilaiiitiff, an inquiry before aii.Ameen as to 
the value, which the 4 )laintiff declined. I'lider these circumstances he forms, 
undoubtedly, a somewhat rougli estimate of tlie annual value of the property as 
one rupee per beegah. It may be that, under the circumstances, the Principal 
Sudder Ameen might [660] have been justified in accepting and adding upon 
these hustahood papers, but it is quite another question whether their Lordships 
are to say that lie was bound to act upon them. It appears to tlieir Lordships 
that this is a decision n^ion ‘questions of fact, namely, the genuineness of these 
hustahood- papers, and the actual value of the land, and that decision having been 
affirmed by the High Court, they see no sufiicient reason to take this case out of 
the ordinary rule, whereby they affirm a decision on a quo.stion of fact come to 
by two Courts. 

The remaining question is that of interest. And here it may be as well to 
refer to the terms of the Statute, Act XXXIl of 1839, very much in accord¬ 
ance with the Statute of 3 & 4 Will. IV in this country, which has given rise 
to a great number of decisions, all of which are not easily reconcilable. The 
words of the section are : “ It is, therefore, hereby enacted that, upon all debts 
*' (jt sums certain, payable at a certain time or otherwise, the Court before 
“ which such debts or ^ums may be recovered may, if it shall tbin^ fit, allow 
" interest to the creditor at a rate not exceeding the current rate of interest 
" from the time when such debts or sums oertaiji were payable, if suoh debts or 
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" sums be payable by virtue of some written instrument at a certain time, or if 
“ payable otherwise, then from the time when demand of payment shall have 
“ been made in writing, so as such demand shall give notice to the debtor that 
“ interest will be claimed from the date of such demand until the time of pay- 
*' ment,” If the S^tute had stopped here, it might be that the Pi^ncipal 
Sudder Ameen and the Court were right in saying that there was do actual 
ascertained or liquidated demand until the tvasilat was determined by the 
decree. But these words follow : “ Provided thatinterest shall be payable in all 
“ cases in w'hicji it is now payable by law.” And that refers their Lordships to 
the state of the law and the practice in India independently of the Statute. 
They have taken some Spains to ascertain what that law and practice has 
been, and have been referred to a number of cases upon the subject. It may 
be enough now to quote a case {Rungmala Chowdhrain, petitioner, Bep. 
Sum. Gas, 195), which is to be found reported in Carrau’s Report of 
[ 661 ] Summary Cases in the Presidency Sudder Court, of the date of October 
1st, 1850, where certain resolutions were come to at a sitting of all the Judges of 
the Court, and among those resolutions was this : ” Interest on mtsne profits 
may be awarded as of course from date of suit in a decree; when, however, 
“ interest is awarded from an earlier, or from a later date than of suit, special 
“ reasons should be assigned in the decree.” Their Lordships find that this 
resolution has been, to a great degree, acted upon in subsequent oases ; indeed 
there have been subsequent cases in which interest has been given at a date 
prior to the institution of a suit, and their Lordships are far from saying that 
such cases have been wrongly decided. But having regard to the circumstances 
of this case, and among them may bo stated the very great delay, which has 
not been thoroughly explained, in the prosecution of this appeal, their Lordships 
think it enough that the plaintiff should liave a decree for interest upon the 
mesye profits decreed to be calculated from the commencement of the suit up 
to the date of the decree. The decree will carry interest on the whole amount 
decreed from its date, at the usual rate of 12 per cent. 

They will therefore humbly advise Her Majesty that the decree of the 
High Court be reversed, that the decree of the Principal Sudder Ameen be 
aftirraed as to the amount decreed bo the plaintiff for mesne profit!, and 
reversed as te the residue; and that it bo ordered that the defendant pay to the 
plaintiff interest on the amount decreed for mesne • profits at the rate of 
6 per cent, per annum, to be calculated from the date of the commencement of 
the suit to the date of the decree of the 18th February 1861, and that the costs 
in the fi«st Court be ascertained and he paid by the parties respectively in 
proportion to the amounc to be decreed and disallowed by the decree so to be 
amended, and that the defendant do pay interest eit the rate of 12 per cent, per 
annum upon the total amount to be decreed by the decree so to be amended as 
aforesaid, from the date of the decree of the 18th February 1861 to the date of 
realisation ; that the costs of the appeal in the High Court be assessed 
and ordered to be paid by the parties to that appeal respectively in pro¬ 
portion to the amounts to be decreed and disallowed by the decree to be 
[6623 amended as aforesaid. And it will be ordered that the respondents do 
pay the costs of this appeal. 

ft 

Agents for the Appellants : Messrs. Barrow and Barton. 

Agents for the Bespondents : Messrs. Young, Jackson, and Beard, 

• 

As to ayowing interest on mesne profits prior to date of soit^e following oases may be 
noted Protap Chunder Sorooah v. Ranee Sumo Moyee, 14 W. B., 151 ; Chowdhry Wahed 
AU V, Muast, Jumaye 19 W. B,, 87; JSibee Budhin v. Syttd Paaloor Buhman, 28 W* B. 449. 
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NOTES. 

[ LEOI8LATION—INTEREST ON MESNE PROFITS- • 

The Civil Procedure Code defines mesne profits thus—‘ Memo profits' of property moans 
those profits which the person in wrongful possfbasion of such promirty aotualiy received, or 
might viith ordinary diligence have received therefrom (Code of fd?T); together with intertipt 
on such profits (Code 0 /idSiJ); but shall not include profits due to improvemeats made by 
the person in wrongful possession (Code of 1908), O. 20, r. 12 : — 

(1) Where a suit is for the recovery of possession of immoveable property anfi for rent or 

mesne profits, the Court may pass a decree- - , 

(a) for the possession of the property ; 

(b) for the rent or mesne profits which have accrued on the property during a pdriod 

prior to the institution of the suitor directing an inquiry as to such rent 
or mesno profits ; 

(c) directing an inquiry as to rent or mesno profits from the institution of the 

suit until, 

(i) the delivery of possession to the decree-holder, 

1[ii) the relinquishment of possession by the judgment-debtor with notice to the 
decree-holder through the Court or, 

(iii) the expiration of three years from the date of the decroo whichever event 
first occurs. , 

(2) Where an inquiry is directed under clause (6) or clause (c), a final decroo in respect of 
the rent and mesne profits shall be passed in accordance with the result of such inquiry. 

II. CASES— 

Followed in (1880) 6 (1. L. B. 357 ; (1879) 4 Cal. 8M2. 

III. INTEREST BY WAY OF DAMAGES PRIOR TO SUIT— 

See (1907) 31 Bom. 354.] 


FULL BENCH. 


Present: 

Sm Bichabd Garth, Kt., Chief .Iustice, Mr. .Iitstice Jackson, 
Mr. Justice Markby, Mr. Justice emitter, anu Mr. Justice Ainslie. 


[=^2 C.L.R. SM] 

Practice—AppeaU to High Court —" Decree ”—“ Judicial proceedings" — 
“ Procedure ”—Saving of right of appeal—Act XXill of Itfiil—General 
Clauses Act (Act I of 1808), s. G—Act VI of 1871—Act VIII of 180 !)— 
Act X of 1877, ss. ■?, 610, 588, 591, 6A7—U and ‘J5 VicL, c. 104, s. 9-- 

Letters Patent, 1865, cl. 16. 


In all suits instituted before Act X of 1877 came into force, in which an appeal lay to the 
High Court under Act VIII of 1859, an appeal still lies notwithstanding the repeal of that 


Act by Act X of 1877. • 

Per Garth, C.J.—a suit is a ‘judicial proceeding,” and the words “any proceeding ’ in 
8. 6* of Act I of 1868 include all proceedings in any suit from the date of its institution to its 


lElatters done under an 
enactment before its repeal* 
to be unafiected. 


' [See. 6 :—The repeal of any Statute, Act, or Regulation shall 
not affect anything done or any offence committed, or any 
fine or penalty incurred, or any proceedings commenced before 
the repealing Act shall have oome into operation.] 
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final disposal, and therefore include proceedings in appeal. The word "procedure” in s. 3,* 
Act X of 1871- has not the same meaning as the word “ proceedings ” in the above-mentioned 
section. 

The proaeodings in a suit instituted Msfore Act X of 1877 came into force, including a 
special appeal if the olS Code allowed one, go on to the end of the suit notwithstaiiding the 
repeal of the old Code. The “procedure”, that is to .say, the machinery by wliioh those 
proceedings are conducted, is, after decree, to be that provided by the new Code. 

Per J^OKSON, J.—The word "decree,” as defined in Act X of 1877, docs not include 
"orders,” cither ,original or appellate, upon niattcr.s arising in the course of a suit or in 
execution of a decree. 

‘The power of the HighCourt to hear appeals from the Civil Courts in the interior is 
regulated bv Act VI of 1871. 

L668] Section 0 of Act 1 of 18()8 covits proceedings l.ikon in execution of decree which 
have been commenced before Act X of 1877 eaine into force. 

Per MAHKHA', MITTEK and AINSLIE, JJ.—Clause lO of the Letters Paicnt of fSfiS em¬ 
powers the High Court to hear appe.ils in all case's in which an appeal lav iitider Act VIII of 
18S9, 

The tacts of these cases, so fat as they iira material, api)ear^ from the 
referring orders. 


No, :360 OF 1877. 

The lUh May, 

Runjit Singh and others.Judgment-debtors 

vasus 

Mehorban Koor.Decree-holder, i 

Baboo Noyendro Nath Hoy for the Appellants. • 

Baboos j^ali Kishen Sea and Joy (iopal Gfmc for tlie Respondent. 

This is an appeal against an order of a District J udge made in an appeal 
arising out of the execution of a decree. The decision of the Lower*Appellate 
Court refusing to allow execution to proceed on account of limitation was 
made on«23rd August 1877 The second ajipcal was tiled in this Court on the 
19th November. The Code of Civil Procedure came into force on the 7th 
October, Ithis is wrong, it should hr the I si Octohrr} and objection is taken that 
the appeal does not lie. The 3rd clause of s. 3 is in these words :Nothing 

• [S(‘C. 3 •- -The ciiactmcntH specified in the first schedule 
Enactments repealed. hereto annexed are hereby repealed to the extent mentioned in 

the 3rd column of the same schedule. 

But when in any Act, Regulation or Notification passed or issued prior to the day on which 
this Code comes into force, reference is made to Act 8 of 1859, 
. Act 123 of 1861 or the “ Code of Civil Procedure ’’ or to any other 
^ferenccs in prcvio s hereby repealed, such reference shall, so far as may be 
^ practicable, be road as applying to this Code or the corresponding 

part thereof ; 

Saving of procedure in Nothing herein contained shall affect the procedure prior to 
suits instituted before 1st decree in any suit instituted or appeal presented before this Code 
October 1877. comes into force.] 

• 

t Appeal from an order of 3. M. Lewis, Esq., Judge of^hagulpore, dated the 23rd 
August 1877, reversing a decree of Moulvi Mahomed Nuru Hosain, Munsif of Begusarai, 
da^ the 17th March 1877. 
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herein contained shall affect the procedure prior to decree in any suit 
instituted or appeal presented before this Code comes into force.” This 
not being an appeal presented before the Code came into force, the excep¬ 
tion does not apply. There is no provision in the Code fejiat we can 
discover like a. 387 of the repealed Act, VIII of 1^59, which ijxpresgly 
saves any right of appeal which any party would have lifid but for jihe passing 
of the Act. Section 588, Code of Civil Procedure, is not relevant, because 
the order made either in the first or in the second Court was not an order 
under the Code. Any authority of law for such an appeal, which rested on 
[664] Act VIII of i869, has disappeared with the repeal of the Act. The 
appeal is, therefore, clearly inadmissible unless it'\;iin ho supported by s.*.584. 
This section can only apply if the order complained of comes within the 
category of “ decrees.” It apparently is not a decree. The point is one of 
considerable importance, and we think it should bo aigued before a larger 
number of Judges. 

L. S. Jackson. 

Ij. R. Tottenham. 


No. 2 OF 1878. 

Raj Kumari Dahi Chowdhrani.Judgment-debtor 

versiib 

Missuram Mundol.Docreo-l’older. 

Baboo S7-nuilh Das for the Appellant. 

Baboo Ourudas Banerji for the Respondent. 

This is an appeal against an order passed under s. 202, Act VIII of 1859, 
on 15th Sej)teraber 1877. The appeal was presented in November, when Act 
VIII of 1859 had ceased to be^law, and was replaced by Act X of 1877. 

It is objected that no appeal lies, since s. 588 {h), on which the appellant 
relies, refers to orders passed under the Act of 1877, and not to those unde^ 
Act VIII of 1859 ; and that even if the latter Code of Procedure conferred the 
right of appeal, that right has gone with the repeal of that Act. 

We think it right to refer this matter to be decided by a Pull *Beneh to 
which many similar matters have already been referred. 

W. Markby. 

. H. T. Prinsep. 

• Appeal from an order of Baboo IiSothura Nath Gupto, Subordinate Judge of Moorshe- 
dabad, dated the 15th September 1877. ^ 
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[668] No. 26 OF 1878. 


Ha>ran Chunder Chuokerbutti.Appellant 

* , Vi^SUS 

S^khal Chunder Chowdhry and others.Bespondents.* • ‘ 

1 


'Bshoc^Troyluckho Nath Mitter for the Appellant. 

Baboo Durgf, Mohun Das for the Respondents. 

A preliminary objection is raised to the hearing of this second appeal, that it 
is ndt allowed by the Gpde of Civil Procedure of 1877, under which it has been 
preferred ; and as we understand that other cases involving the same point have 
been referred for decision to a Full Bench, we think it right that this case 
should also be referred. 

The plaintiff obtained a decree against the defendant, the bolder of a 
saleable undertenure, for arrears of rent, and, in execution of that decree, 
applied for the sale of the defendant's moveable property. The defendant 
objected, insisting that the undertenure should first be sold. 

The Court of First Instance held that the undertenure should first be sold, 
and refused to Sell the defendant’s moveable property. 

On an appeal preferred under the now repealed Code of Civil Procedure, 
the District Jud^e set aside this order, holding that the decree-holder could not 
be compelled "to execute his decree otherwise than as he wishes, and as in fact 
the law tells him, he should ”. 

The point which we refer to the Full Bench is, whether, under the Code 
of 1877, a second appeal lies against this order. 

• W. MarKBY. 

H. T. PRINSEP. 


[606] No. 27 OF 1878.* . 


Omur Ah Khan and others..Judgment-debtors 

* 

versus 

• Mohamed Sabari.Decree-holder, t 


Baboo Nogendro Nath Boy for the Appellants. 

Babbo Juggut Durlobh Basak for the Besponddnt. 

* Appeal from an order of H. T. Sutherland, Esq., Officiating Judge of Backergunj, dated 
the 5th October 1877, reversing an order of Baboo Durga Churn Sen, Officiating Munsif of that 
district, dated the 17th March 1878. , 

t Appeal Jrom an order passed by E. S. Mosely, Esq., Judge gf Mymensingh, dated the 
27tb September 1877, affirming an order of Baboo Mofaendro Nath Boy, Miuisif of fiazitpore, 
dated the 19th June 1877. 
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a 

■ No. 30 OP 1878. 

a 

Kbundkar Mohamed Fousical Islam.Judgment-debtor 

versus ^ * 

'• Araironnessa Bibi.Decree-holder.*'' ’ ’ 

__ _ ^ 

Baboo Rajendro Nath Bose for the Appellant. .. 

Baboo Kishoi’i Mohun Boy for the Eespondent. 

These appeals are preferred against orders passed on appeal by the District 
Judge under the provisions of Act VIII of 1859, and the appeals have been 
preferred after the new Oode, Act X of 1877, came into operation. 

The orders confirm the decision of the first Court rejecting applications’to 
set aside ex parte decrees under s. 119, Act VIIl of 1859. 

The nevv Code contains no provisions for appeals against orders rejecting 
such application, and no appeal will now lie (I Cal. Rep., 402), but if the Judge's 
orders on appeal are considered to be decrees, an appeal will lie under s. 584, 
Act X of 1877. 

* The question is one with respect to which we have considerable doubt, and 
as somewhat similar questions as to the scope of s. 584 are to come under con¬ 
sideration of a Full Bench, we are desirous of submitting this point to it also. 

C667] Whether s. 584, Act X of 1877, gives this Court, jurisdiction to 
hear appeals from orders passed in appeals, respecting applications for setting 
aside ex parte judgments, such orders having been passed under the provisions 
of Act VIII of 1859 ? 

R. C. Mitter. 

A. T. Maclean, 


No. 33 OP 1878. 


Loharam Roy.Judgment-debtor 

, ’ vers7is 

Srimonto Chuckerbuttv.Decree-holder. 1 

Baboo Bhowani Chum Dutt for the Appellant. 

Baboo Grish Chunder Chowdhry for the Respondent. 

This appeal was filed on the 24th January 1878 under the new Oode of* 
Civil Procedure. 

The appellant in this Court is a judgment-debtor. ^ 

* Appeal from an order passed by the Officiating Additional Judge of Bajshahye, dated 
the 3rd October 1877, affirm in g an order of the First Subordinate Judge of that place, dated 
the 13th Idarch 1876. 

t Appeal from an order of H. B. Lawford, Esq., Judge of Nuddea, dated the 30th 
November 1877, affirming a decree of Bjiboo Mohandro Nath Bose, Subordinate’Judge of that 
district, dated the 6th August 1876. 
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The decree-holder eued out execution for possession, mesne profits, and 
costs. The Subordinate Judge found that he had already received the rents of 
the lands covered by the decree from 1281. He, accordingly, directed an 
enquiry to he made as to the amount of mesne profits recoverable for the 
period e:^tending from' Srahun 1269 to the end of 1280. 

In respect of costs he decided Shat the claim of the decree-holder was correct 
except in respect of Rs. 57-7-4, costs incurred in the High Court, which had 
been paid iiito Court on the 30th March 1875. 

.The judgme.it-debtor appealed to the District Court. 

^_In respect of mesne profits, the Judge states that the decree is silent as to 
the date from which mesne profits are to be calculated ; he holds that as the 
decree provides that the amount shall be determined in execution of decree, 
it is competent to the Court executing tlie decree to fix the period over which 
the calculation is to extend. He gives a further reason for dismissing [668]the 
appeal on this head, - namely, that the appellant had not raised the question 
in the Court below. 

In respect of costs, the Judge, after sotting out tlie facts, decided that the 
decree-holder is entitled to the costs claimed and allowed by the first Court. 

The decree-holder was plaintiff in tlie suit ; he succeeded in the Court'of 
First Instance and in tlie first .Aipjiellato Court. On special appeal by the defend¬ 
ant, the judgment of the Lower Appellate Court was cancelled, and the case 
remanded. On^tho remand the Lower .\ppeliate Court came to a different con¬ 
clusion, and dismissed the suit. There was then a special appeal by plaintiff, 
and the High Court reversed the second judgment of the Lower Appellate Court, 
and treating the case as remanded, proceeded to try the regular appeal by the 
defendant as called up from the Court below. 

The original appeal so brought before the High Court was dismissed, and 
the jucigment of the first Court was aflirmed. 

The decree contain.^ no reference to the costs of the first hearing in the 
High Court, nor to the costa incurred in the Lower Appellate Court after 
remand ; but the Judge is of opinion that as this Court confirmed the original 
decree in favour of the plaintiff, and gave him his costs, it was its intention 
that the plaintiff should recover all the costs of the litigation. 

The first question to be determined is, whether any second appeal will lie 
in this case, or whether the order of the first Court is one falling under cl. (j), 
8. 588, in which consequently a second appeal is barred by the last clause of 
that section. 

As the question of the construction of cl. ij), s. 588, has been referred to a 
Full Bench for cousidcjratiori, we t.hink this case ought to go up at tlie same 
time. • 

W. Ainslie. 

11. T. PlilNSEP. 
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[66^ No. 48 OF 1878. 

Sriuath Banerji.,Judgment-debtor 

versus ** 

Troilokho Nath Biswas.Decree-holder* 

Baboo Jugut Chunder Bancrjee for tlie Appellant. 

Baboo Srmath Das for the Respondent. a , 

We tliink it right to refer this case to be considered by the Full Benph 
together with many oases now before it involving the riglit of appeal under the 
present Code of Procedure. 

The first Court liold that execution was barred by limitation. On appeal 
made under Act Vn I of 1859, the District Judge of Nuddea set aside this 
order as erroneous. 

The pdint for consideration is :—Is there tlie right of a second appeal ? 

It is contended before us that tins order does not fall within s. 5H8, .Act 
X of 1877; but that it is a “decree” within the definition given in s. 2, and that, 
therefore, a second appeal lies under s. 584. 

W. Mahkry. 

II. T.^rinsei*. 


No. 323 OP 1877. 


Siirendro Nath Pal Cliowdliry and others.Decree-holders 

oersHs 

Chunder Cumar Roy and others.fudgment-dobtora.l 

Bahoos Fihowani Churn Dutt and Kali Mohan Das for the Appellants. 

Mr. H, Hell and Bahoos Unnoda Pershad lituittrjce and TiungsJiep Dhur Sen 
for the Respondents. 

The appellants, as assignees of a decree, applied under s. 208, Act VIII of 
1859, to execute that decree; but, on 17th August last, that application was 
rejected by the District Judge of Jessore. 

C670j They have now appealed against that order, but between the 
date of the Judge's order and the filing of tliis appeal the law has changed. i 
Act VIII of 1859, under 8. 208 of w’hieh that older was passed, has been 
repealed with the rest of that Act, and is now replaced by s. 232, Act X^of 1877. 

A preliminary objection is taken that there is no right of appeal. 

Now, as the law stood when the order under appeal was passed, we have 
no doubt that there was no appeal, and this has been repeatedly held by this. 

•Appeal from an oider of H. B. Lawford, Esq., Judge of Nuddea, dated the 15th 
December 1877, reversing an order of Baboo Troilokho Nath Mitter, First Munaifof Bongony. 
t Appeal from an order of C. A. Kelly, Esq., Judge pf Jessore ,datedthe I7tb August 1877, 
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Court: bub it is doubtful whether the appeal being presented under the new 
Code, an appeal lies (1) by reason of there being no appeal under the law in 
force when the order was passed, and ( 2 ) supposing that this is no bar, whether 
tliero is iirlV appeal (allowed by the Code of 1877. 

9 C.' • 

• 

The first point requires no explanation, but as regards the second point we 
tliink it right, m referring this case to the P^ull Bench to be considered with 
numerous other cases of a similar nature, to state the provisions of law bearing 
omit, and wiiich require authoritative explanation. 

Section 244,' Act X of 1877, which corresponds to s. 11, Act XXIII of 1861 
(now repealed), by introducing in (o) the words “ or their representatives,” 
seems to contemplate making parties to a decree or their representatives (which 
would inplude an assignee) identical in such matters with which a Court is 
competent to deal when executing a decree. And in s. 588 (j) an appeal is 
allowed against “all orders under s. 244 as to questions relating to the execution 
of decrees of the mmc. nalvre with appealable orders made, in the couise of a. suit." 

Therefore, supposing in the first jioint tlie answer of the Full Bench is, that 
this case is gi^erned entirely by tlie present Code with regard to the right of 
appeal, anclouito irrespective of there being no appeal under the law in force 
wlien the order appealed was ))assed, then it will bo necessary to detiirmine the 
ettect of those concluding w'ords in s. 588 ( 7 ), which we have italicised, and 
whether they would alhiw' an appeal in tlie present case. * 


W. Markby. 
H. T. Pkinsep, 


[67!} Baboo Nnqeiulro Nath Hoy for the Appellant in No. 360 of 1877.— 
From s. 244 of the Civil Procedure Code, it appears that certain questions 
arising between the parties to a suit and relating to the execution of decrees 
are to be determino<l by tlie Court executing the decree, and not by a sd^jarate 
.suit. Thisci^e comes under cl. (r) : “ any other questions arising between the 
parties to the suit in which the decree was passed or thei» representatives, and 
relating to the execution of the decree.” The tirst part of the section says, that 
“ the following questions shall be determined by the order of the Court execut¬ 
ing a deqfee.” But notwithstanding 1 contend that this order, from which we 
appeal, is an order under s. 584, and is debned in s. 2. Section 584 says, 
“ Unless when otherwise provided in this Code or^by any other law, from all 
decrees passed in appeal by any Court subordinate to a High Court, an 
appeal shall lie to the High Court.” If I can satisfy the Court that the 
order in this case was a decree, the question is at an end. Clause (c) of 


Question to be decided 
by Court executing decree. 


• [Sec. ‘244 :—The following questions shall be determined by 
order of the Court executing a decree and not by separate suit 
(namely):— 


(а) questions regarding the amount of any mesne promts as to which the decree has 

directed inquiry ; 

(б) questions regarding the amount of any mesne profits or interest which the decree has 

made payable in respect of the subject-matter of a suit between the date of insti¬ 
tution and the execution of the decree, or the expiration of three years from the 
date of the decree : 

(c) any other questions arising between the parties to the suit in which the decree Wjts 
passed, or their representatives and relating to the execution of the decree. 
Nothing In this section shall be deemed to bar a^eparato suit*for mesne profits accru¬ 
ing between the institution of the first suit and the execution of the decree therein where such 
profits are not dealt with by such decupe.J 
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8 . 584 says, that^" ao appeal may lie if there has been a subslantial error 
or defect in the procedure as prescribed by this Code or any (fther law, 
which may have produced error or defe(;jt in the decision of the case upon 
the merits.” The word “case’’is used in s. 372 of the old Obde. The 
2nd sect’ion defines “ decree ” to mean “ the formal order of the Court in*which' 
the result of the decision of the suitor other judicial proceeding is embodied.” 

“ Other judicial proceeding ” in this definition would, pnmd facie^ include 
proceedings in execution arising between the parties to a suit in executing 
the decree. [GaR’J’H, C.J. —An order merely ascertaining tlie sfmount whioh 
the judgment says shall he given to the plaintiff is*iiot part of the decrooj 
My contention is, tliat all orders under s. 244 are decrees. 'Clio formal order 
of the Court embodying the determination liy the Court ol questions arising 
under that section is a decree within the meaning of the Code. That appears 
from s. 588. Appeals lie from the orders mentioned in els. iu) to (ti, which 
are interlocutory orders made in the course of a suit. Then cl (j; says tliat 
appeals shall lie irom “ orders under s. 244 as to questions relating to the exe¬ 
cution of decrees of the same nature with [672j apjje.ilahle orders made in 
the course of a suit.” IJACKSON, J.--Do not the framers of tlie Code intend 
to distinguish between “ orders ” and “ decrees ”? They say tliat a jierson 
having an order capable of execution shall be considered a deei eo-lfolder. That 
would have been unnecessary il an order was a ” decree ”.i It appears that 
all iiei’sons who have orders in their favour entitled to execution are decree- 
holders. The word “ decree-holder ” is defined to moan ” any person in whose 
favour a decree or any order capable of execution has been made.” That 
means something more than the holder of a decree. The intention of the 
Legislature evidently was, that “ decrees," a.s dertnod in s. 2, sliould include 
orders under 8. 244. I contend that wliorievor a question arising between 
parties in the course of execution proceedings is dotei mined, such ordol’ is 
appealable. There were appeals under tlie old Code If the onler of the lower 
Court was a decree, then, oven if the order of the Lower Aiipullate Coui t is taken 
as a remanding order, there is an ajipeal under c1.,(hj) of s. 5rtH. 

Many important points arise in the course of exr'cutioii proceedings, and it 
must have been the intencion of the Legislature to allow an appeal. .Act VUl 
of 1859, m 372, was not very clear, hut in Mahonn'd IlonHem v. Slicikh Afzul 
Ally (Marsh, 20(5), it was hold that an appeal would lie Sir B. Bk.\C(K;J 4 
says:—" It has been very properly urged bv tins vakeel in supiiortto tliospecial 
appeal, that, unless a special ajipoal will lie, there is no remedy against errors 
or defects in law in decisions passed by the first .Appellate Court, inasmuch as 
8 . 11 (of .Act XXI11 of JHfil') expressly jirovides that the «iuostions therein 
mentioned shall be determined by the Court executing the decree and not by 
regular suit, and allows an appeal from the order jiassed. Xow, difficult points 
of law may arise in the execution of a decree ” Section 11 of .Act XXITT of 
1861 has been re-onacted in s. 244, and the same reasons are now applicable. 
Even if it is held that this order is not a decree within the Code, an appeal , 
will lie under the last clause of s. 589, which j)r()vides, that “ when an appeal 
from any other order is allowed by this [6733 chapter, it shall lie to the Court 
to which an appeal would lie from the decree in the suit m relation t(? which 
such order was made, or when such order is passed by a Court (not being a 
High Court), in the exercise of appellate jurisdiction, then to the High Court.” 
Tlfese words are wide enough to include orders made for the first time in 
appeal as in this case.* Even if there is no appeal under the now law, there 
has been a sufficient saving under the last clause of s. 3, corresponding with 
s. 307 of Act VIII of 1859. 
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Baboos Kali Kishen Joygopal Ohose for the Besppndents.—In the 
Code ^here are distinct provision^ as to when decrees are to be recorded; 
there are also provisions applicabice to framing appeals from the first Court 
and secon'H Court, r Sections 205 and 206 show that, in a suit after judgment 
' has been pronounced, a formal decree is to be drawn up. There is 'no provi¬ 
sion for'framing decrees with respect to execution-proceedings ; they are dealt 
with as ^applications. Section 647'’ refers to miscellaneous proceedings. In 
these cases no formal decree is recorded ; judgment is given, and a certificate 
granted. IJa'tKSON, J.—The final order in a certificate case would be the 
dpcree ; the proceedings'iro to be conducted as nearly as possible according 
to the Code. Ainslik, J. —Can you execute an order?] A holder of a 
decree applies to the Court to enforce it under the Code ; there is no provision 
for executing an order. The order of the District Judge is not a decree. 
The prqyisions as to execution-proceedings up to final execution are contained 
in the first part of the Code. .\pj)eals come under a different part; there 
is no provision for recording decrees in matters of execution, and the 
distinction betw'eeii decrees and orders is* preserved throughout the Code. 
Section 230 provides that execution shall be taken out by the decree-holder, 
and orders are then passed. Sections 212 and 244 show that the distinction 
between deelees and orders is kept up. The Act provides for appeals from 
decrees and appeals from orders There is no provision for an appeal from an 
order of this nature, and unless it is held to he a decree, no appeal lies It has 
been contended that the last clause of s. 3 re-enacted a. 387 of the old Code, 
We submit [674} that the Legislature intended to give only one appeal, and 
did not intend tio give a special appeal in miscellaneous matters; and there¬ 
fore that the provisions of s. 387 as to special appeals were omitted intention¬ 
ally. This intention is further shown by s. 688, w'hich provides that the 
orders passed in appeal under it shall be final. 

Baboos Bhotvani Ghurn Dutt and Kah Mohun Das for the Appellants in Suit 
No. 323 of 1877 contended, that an appeal lay under as. 540 and 688, cl. 0)i 
of Act X of 1877 : and that Hhe appellants were “parties to the suijj,” and 
therefore had the same rights of appeal as their vendors. They referred to 
Ahidunnusa Khatoon v. 4mirunnissa Ehaioon (I. L. R., 2 Cal., 327 : s c., L. R. 
4 I. A., 66) and Huro Lall Dass v. Boojnrrut Ah (8 W. R., 197). 

Mr. H. Bell for the Respondents.—The case is concluded by Sooba Behee 
V. Kukurunnissa Begum (1 Cal. Rep., 331), where it was decided that the 
alleged,‘ but not proved, transfer of a decree does not constitute the alleged 
transferee a party to the suit merely by his applying for execution of the 
decree. 

The other cases were not argued. 

The Opinions of the Full Bench were delivered by 

No. 360 UP 1877. 

Garth, C. J. —I think that the special appeal in this case is preserved to 
the appellant by a. 6 of Act I of 1808, which is in these words :—“ The repeal 
of any fitatute, .\ot, or Regulation shall not affect any proceedings commenced 
before the Repealing Act shall have come into operation.” 

* [Sec. 647 :—The procedure herein prescribed bhall be followed, as far as it can be made 
applicable in all proceedings in any Court of civil jurisdiction other than suits and appeals. 

The High Court may, from time to time, make rules to provide for the admission, in such 
proceedingsf of aHidavits as evidence of the matters to which such affidavits respectively 
relate ; and such rules, on being published in the local 9 fflicial Gazette, shall have the force 
of law.] 
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It was held by a Full Bench of the Bombay High Court in the ease of 
Raianchand Shrichand v. Hanmantrav Shwhakas (6 Boro. H. (f. S%)., 166) 
that a suit is a judicial proceeding, and ^hat the words “ any proceedings ” in 
the above section included all proceedings in any suil from the date of its 
institutfon to its final disposal; and, therefore, included proceedings in appedl. 

[673] I quite agree in that view of the section. This suit was instituted 
before the new Civil Procedure Code came into operation ; and I coifsider that, 
by* force of the above section, the proceedings in this suit, including, the 
special appeal, which is an-essential part of those proceedings, are to go on to 
the 6nal end of the suit, notwitlistanding tho repeal of tli‘. old Code, ** 

There is nothing in the new Code, as far as I can see, which militates 
against this view. 

Section 3 certainly provides that “ nothing contained in the new’Code shall 
afl'eot the procedure prior to decree in any suit instituted before that Code 
comes into force and the roaaionable inference from those words is, that tho 
new Code is to alfect tlie procedure a/fflr decree in any such suit. 

But I do not read tho word “ procedure ” in this section as meaning tho 
same thing as the word " proceedings ” in s. 6, Act 1 of 1868. * 

The proceedings in any suit commenced before the now Code comes into 
operation aio to go on as before, including a sjjocial appeal, if the old Code 
allowed one ; but tho “ piocodure,” which I understand to njean the macliinpry 
by which those proceedings are conducted, is, after decree, to he tliat which is 
provided hy the new Code. 

11 there is no macliinery provided by tho new Code in case of a special 
appeal like the present, the old machinery must be used. 

1 am aware tliat, in tho case of Framji Boviaiiji v. llormasji Barjorji 
(3 Bom. H. C. Rep., -49), the word “ procedure ” is used by Sir R, Concu in a 
mor 0 >extended sense ; hut the decision in that case did not depend, as it seems 
to me, upon the meaning of the word “procedure.” 

I 

The question there was whether, by the Chartor of 1865, tho right 
of appetil to the High Court, which was given by the previous Charter 
of 1862, was taken away ; and (whethor that was or was not properly 
called an alteration in tho procedure) tho Court held, and f think ver^; properly, 
thattheright of ai)poal to the High Court was taken away hy the Charter of 1865. 

[676] At the time when that case was decided. Act I of 1868, the General 
Clauses Act, had not Been passed ; and, therefore, tho effect which s. 6 of that 
Act might have upon proceedings in any pending suit was not considered. 

The only other provision in the new Code to which 1 think it necessary to 
refer is s. 591, which enacts that, “except as provided in Chapter XLIll, no 
appeal shall lie from any order passed by any Court in the exercise of itf 
original or appellate jurisdiction.” But this provision appears to be clearly 
prospeciive. The appeals allowed by Chapter XLIII are only appeals from 
orders made wider the new Code; and the whole of the chapter, as itfseems to 
me, is intended to apply only to future orders to be made under the new Coda. 

^ I am, therefore, of opinion that this appeal should be admitted. 

This decision wiU govern the other cases numbered 2, 26, 27* 33, and 48 
of 1878, which are also referred to us, and which depend upon the same 
principle. • 
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In all the al)ove cases, therefore, I consider that the appeals should be 
admitted * 

In No.«3‘23 of 1^77 no appeal wftuld have been allowed under the old 
Code ; oAid as the new Code does not confer any right of appeal in suoii’a case, 
the appeal must bo dismissed with costs. 

Jackson, J.- The difliculty in these cases generally has arisen from the 
repeal of tlie Act, under which they would have been oogni>!able, without the 
simultaneous enactment of any provision saving the right of appeal; and it has 
beep proposed to got over biie difliculty by putting some force on the word 
" docroe ” as defined in tlio Code. A good deal of discussion has also arisen 
upon the terms of the last clause of s. 3. 

The appeal given l)y s. 588 of the present Code applies to orders made 
under the Code and to no others, and the finality given by the same section 
to appellate decisions of tliat nature is confined to orders passed in appeals 
under that section. * 

The word ‘‘decree ” cannot, in ray opinion, include orders, either original 
or appellate, upfin matters arising in the course of a suit or in execution of the 
decree. • 

[677] The decision of the Appellate Court on an appeal from the original 
decree is, in trutli, tlie result of the decision of the suit by that Court, and, 
therefore, comes at once within the definition of a " decree.” 

The judicial jiroceedings referred to in the same definition are, I think, 
those provided for in s. (J17,' and are altogether outside regular suits. 

*90 adopt any other interpretation, and to hold tliat judicial proceedings 
in the definition clause include proceedings in a suit before or after decree, 
would be, in my opinion, to introduce needless and extreme confusion into the 
provisions of tlie Code. 

The diflicultv created by s. 3 arises mainly from the use of the ambiguous 
word “ procediiro,” whicli evidently has two senses, and is employed in this 
very Code soinetiiius in one and soinetimos in the other sons6 Jn one of the two 
it includes all tli(> remedies or modes of relief to which a suitor is ontitldff: and in 
the other it denotes merely the steps whicli are to be taken by the Court or its 
officers itibascertaining the rights of litigants, in putting them into possession of 
that whicli is found to bo their due, in conducting its own proceedings or enforc¬ 
ing its own decisions. The einbarrassnient wliich has arisen entirely dis¬ 
appears if we limit the word “procedure” to that irioanmg which, I apprehend, 
it was intended to hear, and generally does hear in most places whereit occurs 
in the Code, viz., the rules of practice wrliereby “ rights are effectuated through 
the successful application of the proper remedies.” 1 conceive that the Code 
is chiefly meant to contain as complete a collection as possible of those rules, 
ahd that, although we flod in it here and there declarations as to those cases in 
which appeals shall or shall not lie, this is done for the sake of convenience and 
not because those provisions form a part of procedure strictly so called. Those 
declarations govern the cases to which they are expressly applicable, and as to 
other cases they will depend either on the words of actual preservative enact¬ 
ments, or on the general principles applicable to the retrospective force of Statutes. 
If this be so, it follows that the last clause of s, 3 taken by itself has realfy 
no effect upon this question, but relates only the applftsation of the rules of 

* £Sec. 647 ■—}/}. v. supra I.L.B. 3 Cal. 673,1 
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practice [6783 contained in the Code. We cannot, 1 tliink, nor is it necessary 
that we should, rely for the purposes of this case on cl. IG of the Leftem Patent 
of 1865. In the first place, it seems to nie that the IGtli clause only gave juris¬ 
diction in the sense of enabling the High Court to tryothe appelkls lawfully 
coming before it, which is, in my opinion, a very different thing from aft enact¬ 
ment conferring on the subject a right of appeal. But in the seconi? place, by 
the 44th clause, the Letters Patent are expressly made subject in all particulars 
to the legislative powers of the (iovernor-Ceneral in Council, and subsequent!)’' 
the Indian Legislature has, by Act VI of 1871, declared in s. 21. that “ appeals 
from the decrees and orders of District Judges and Additional .hidges shall, W'hen 
such appeals are allowed by law, lie to the High Court." And by s. 22, that 
“ appeals from the decrees and orders of Subordinate Judges and Munsifs shall, 
when such appeals are allowed by law, lie to the District Judge, except where 
tho amount or vahie of the subject-matter in dispute exceeds Hs. .5,000, in which 
case the appeal shall lie to the High Court.’’ That the limiting words “ when 
such appeOj^s are allowed by law ’’ extend to the lal.ter part of the sentence, I 
cannot doubt, either on grounds •of grammatical construction, or with reference 
to tlio reason of the thing ; and thus, by the enactment of a competent Legis¬ 
lature, tho powci of hearing appeals given to the lligii Court is expressly 
restricted to those cases in which an appeal is allowed by an) law in force. 
But even without tliis express enactment the result, in iny opinion, would have 
been the same. I liavo already observed on what seems to mo tho distinction 
between enabling a Court to hear appeals and conferring on parties the riglit of 
apueal. But with reference to my second reason for thinking tlio clause in¬ 
operative, it has been pointed out that the Court is thero directed to exercise 
" appellate jurisdiction in such cases as arc subject to appeal to the said High 
Court by virtue of any laws or regulations wotr ui fotrr . ’’ and it is suggested 
that these latter words validly confer an appellate jurisdiction in such cas^s till 
the jurisdiction is expressly taken away. J attacli no weight to the word “noto,” 
as it seems to me purely descriptive, having reference to the jurisdiction to be 
exercised r679J at the moment when the new Letters Latent were ])ublished. I 
presume that if any .Act allowing appeals to tlio High Court liad been repealed 
on the Ist January 1866,this Court could not have hoard such ajipeals if present¬ 
ed after the publicatiq,n of the Letters Patent, although tlie case haJ been subject 
to appea^by a law in force on the 28tli of Decembor 186.5, the date which tho 
Letters Patent bear. My opinion, therofore, is, that tlio jiower of this Court 
to hear appeals from the Civil Courts in tlie interior (inseparable from the rights 
of parties to prefer the appeals) is now regulated liy Act VI of 1871. 

In my opinion, howevef, we may safely adopt, and for tho sake of obviat¬ 
ing hardship and injustice we ought to adopt, tlie construction which the High 
Court of Bombay has put on s. 6, Act I of 1868, in Unlanclinnd Shrichand v. 
Hunmantrav Shivhakas (6 Bom. H. C. Rep., 166, 168), and wo ought also 
to hold that it will cover specific proceedings taken in execution of a decree 
which have been commenced before the Code came into force,—that is, , 
before the repeal of Act VIII of 1859 became operative. By making this 
use of the 6th section of the General Clauses Act and by taking the view 
which 1 have taken of ths effect of s. 3, it seems to me that all diffibulty is 
avoided. The provisions of the Code will then have no retrospective effect so 
as to injure any right of action or right of appeal existing at the time when the 
Code came into effect; at the same time that the procedure as intended by the 
Legislature, will come ,into force with all its incidents in every case .at the time 
indicated, —that is to say, (l) the Procedure in suits instituted after the Code 
came into force will be wholly subject to its srovisions ; (2) the procedure in 
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suits ooramenced before it came into force and pending at that time will be 
regulated by the previous law up to decree, and by the Code after decree ; and 
(3) tlie procedure after decree in suits determined before the Code came into 
force would'thereafter be governed entirely by the Code as to new proceedings, 
brat not''as to proceedings already commenced, which, according to the view now 
suggestedt are specially [6803 protected by Act I of 1868. With these indica¬ 
tions of my own reasons, I concur in the proposed decision in the several 
appeals l>efore us. 

. ‘ No. 323 OF 1877. 

' Markby, J. (Mittkr' .1., concurring). —This was an application under 
a. 208 of Act VIII of 1859 Ijy the purchaser of a decree to bo allowed to execute 
the decree. The application was rejected by the District Judge on the 
17th August 1877. 

The appeal to this Court was presenttjd on the 12th of November 1877, 
that is, after the new Code came into force. 

No appeal will lie against this order under s. 588, which only applies to 
oi’ders made under the new Code, which this order certainly was not. 

If, therefore, the appeal lies under the new Code at all, it must lie as an 
appeal from an original decree under s. 540, which applies to decrees made 
under the old Code as well as to decrees made under the new. 

The question, therefore, is, whetl)er the order of the lower Court wa.9 
a *' decree ” within the meaning of s. 540. 

By a decree means the formal oi’der of the Court in which the result 

of thS decision of the suit or other judicial proceeding is embodied.” 

By "the result of the decision of the suit ” we understand to be meant the 
order of the Court granting or refusing that, or some part of that which the 
suit was brought to obtain. 

By “other judicial proceeding ” we understand to he meant not the result of 
a judicial proceeding of any other kind whatsoever, hut of a judicial proceeding 
which does not arise out of a suit such, for example, as proceedings other 
than suits to wdiich liy s. 647 the Procedure Code is made, as far as it can 
be, applihable. 

^ No doubt, the words “any other judicial proceeding” are capable of 
receiving a wider construction. Almost every order, of a Court of Justice 
embodies the result of a judicial proceeding; and an order made on appeal 
always does so. Moreover, in ordinary language, an order made on appeal is 
called a decree. 

But in the definition itself, we have an indication that this was not the 
intention in the fact that “ an order on appeal [68i j remanding a suit for 
re-trial ” is declared to be not within the definition. This we take to be an 
example or illustration, not an exception. If the wider constructmn of the 
words “any other judicial proceedings” were intended by the Legislature, a 
remand would have come within the definition, because it cannot he denied 
that an order of that nature, thqugh it does not embody the results of the 
decision oC, the mit, clearly embodies the result of the decision of the appeal^ 
It declares that the result of the appeal is that the suit must be tiimaDded for 
re-trial. , 
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Again, it is evident from a' oompariaon of Chapters XLI and XLll with 
Chapter XLIIl that the Legislature intended in the last*mentioned chapter to 
provide for appeals against “orders” M’hioh are not ’ “ decrees.” Hut many of 
Ahaae “orders” would be “decrees” if we were to adopt the wider construction of 
the words “ any other judicial proceedings ” as mentioiied above. Because, 
under this wider construction, an eiiecution-proceeding, or a proceeding takeh 
under s. 268 to compel a decree-holder to certify, or under ss. 311 an^312 to set 
aside a sale, or in an insolvency matter under ss. 361, 352, 363, pr 357, or 
proceedings under Chapters XXXIV and XXXV, would be included within the 
words “ any other judicial proceedings;” and orders referred to in clauses'(/), 
(k), (m). (»), and (r) ofs. 5B8 would be “ decrees ” \fithin thodefihiticn of tjaat 
word as given in s. 2 of the Act. But a comparison of the cha|)ters mentioned 
abovie clearly shows that that was not the intention of the Legislature. 

E’urthermore, if we were to adopt the wider construction of the words 
“ other judicial proceeding ” in s. 2, we should iiave to give tlie same construction 
to the words “ proceedings other than suits and appeals” in s. 647 of the Code. 
In this view of s. 647, the provisions of ss. 649 and 650 would be wholly 
unnecessary, for the matter dealt with by the last two sections would have 
then been already provided for by s. 647. 

J 

These are some of the considerations which lead us to adopt the con¬ 
struction of the words “ any other judicial proceeding” which we have adopted. 

The appeal in this case, therefore, does not lie either under s. 540, '' or 
s. 588 I of Ac^ X of 1877, and there is no provision [688] in any other Act, 


[Soc. 540;—Unless when olherwise expressly provided in this Codoor by any ether 

law for the time being in force, an appeal shall lie from the 

decrees, or from any part of the decree.^, of the Courts exercising 
original jurisdiction to the Courts authorised to hear appeals 
from the derisions of those Courts.] 
t [ Sec, 588 :—An appeal shall lie from the following orders 
under this Code and from no other such orders^:— 

(a) I Irders under sdbtion 20, staying proceedings in a suit, 

(b) Ofdors under section 32, striking out ur adding the name of any person as plaintiff 

or defendant, 

(c) Orders under section 44, adding a cause of action, 

(d) Orders under section 47, excluding a cause of action, 


Appeal to lie from all 
original decrees, except 
when expressly prohibited. 

Orders appealable. 


(e) Odors rejecting or returning plaints under section <03 clause (d), or section 54, clauses 

(b) and (d), or section 57, clauses (b) & (e), S' 

(f) Orders rejecting applications under section 102 (in cases open to appeal) for an order 

to set a.side the dismissal of a suit, 


(g) Orders under section 120 where a party fails to appear in person, 

(A) Orders under seotion 168 for attachment of property, 

(i) Orders under section 176 where a party refuses to give evidence or produce a document 
called for by the Court, * 

(V) Orders under section 244, as to questions relating to the execution of decrees, of the 
same nature with appealable orders made in the course of a suit, 

(ft) Orders under section 258 compelling'decree-holders to certify, ' 

({) Orders under section 261 as to objections to draft-conveyances or draft-endorsemente, 
(m) Orders under section 312 for confirming or setting aside a sale, 

'* (n) Orders in insolvency matters under seotion 351, 352, 353, or 857, 

(o) Orders rejecting Applications uyder section 870 for dismissal of the soit. 

Ip) Ord^ disallowing objections under section 372, 


I CAI..— 144 
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of which we are aware, under which it can he brought. There is no provision 
of Act VIJl of 1869, or pf Act XXIil of 1861, applicable to such a case. 
Section 11 of Act XXIII of 1861 comes nearest to it, but it has been frequently 
held that this section does not apply to a proceeding under s. 208 of Act VIII 
cjf 1869,> Nor can tfie appeal lie under cl. 16 of the Letters Patent gi lo65. 
The clause only empowers this Court to hear appeals in such cases as were 
subject to appeal to the High Court by virtue of any laws or regulations then 
in force. Jf3ut this only throws us back again upon the old law, which, as we 
have said, does ^ot provide for an appeal in such cases as this, 

« Jn our opiniont therefbre, ne appeal lies in this case. 

No. 360 OF 1877. 

This was an application to execute a decree for possession of land and 
costs. The Subordinate Judge, on the 7th March 1877 held that the execu¬ 
tion was barred by limitation, and rejected the application. The District 
Judge, on the 23rd August 1877, held that the execution was not barred, and 
ordered execution to issue. 

On the 19th November 1877, the judgment-debtor presented an appeal to 
this Court. 

For reasons already stated, no appeal can lie against the order of the Lower 
Appellate Court either under s. 588 of the new Code, or under s. 584. 

There was, however, a right of appeal to this Court against the order of 
the Lower Appellate Court at the time when that order was made under Act 
XXIII of 1861, 8. 11, which had not then been repealed; and though this Act 
was repealed when this appeal was presented, and though there is no provision 
in the new Code under which an appeal can lie in this case, there is still 
nothing in the new Code which expressly prohibits such an appeal. The prohibi¬ 
tory words in the lirst and last clauses of s. 588 do not apply to the order of 
the Lower Appellate Court in this case, inasmuch as that order was made before 

the new Code came into force ; and those prohibitions are hot retrospective. 

&• 

[683] If the appeal in this case is taken away at all, it is taken away by 
the repeal of Act XXIII of 1861, which formerly gave an appeal in this case. 
But we think that, notwithstanding the repeal of Act XXIII of 1861, this 
is empowered to hear, and ought to hear, this.apt)eal under the provisions 
of cl. 16 of the Letters Patent of 1865. * 

That section provides that this Court “ shall bo a Court of Appeal from the 
Civil Courts of the Bengal Division of the Presidency of Fort William, and 
from all other Courts subject to its superintendence, and shall exercise appel- 


(o) Or^s as to inter-pleader suits under sections 473, 475, or 476, 

(r) Oraers under seotions 479. 430, 481, 465, 492, 493, 496, 503, 

(s) Orders under seotion 514 superseding an arbitration, 

(t) Orders under seotion 518 modifying an award, 

(u) Ordm under any of the provisions of this Code imposing flnm, or for the imprison- 

jaentof any person, except when such imprisonment is in execution of a deoree, ‘ 
to) Kefusals under seotion 658 to le-admit or under section 660 to re-faear an appeal. 
iw) OsSsn under seotion 662 remanding a case. * «. 

Olden psesed in appeals under this seotion shall bs final.] 
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late jurisdiction in such cases as are subject to the appeal to the said High 
Court by virtue of any laws or regulations now in force.” • 

We think this clause is in itself a sifdicient authority^to this Court to hear 
this app^aL It is not probable that the Legislature intended to take^awayoa 
right of appeal which existed, though it had not been exercised, whe» Act X of 
1877 was passed. Had they intended this, they would, we think, have used 
express words for the purpose. • 

• • 

No doubt, the Supreme Ijegislature has power iinde^j s. 9 of the 24 and 
25 Viet., c. 104, to take away from this Court tiie powers conferred by cl. 115 of 
the Letters Patent; and by s. 588 of the new Code it lias taken away a large 
portion of those powers, but, in our opinion, not in this instance. 

It is said that cl. 16 of the Letters Patent only gives the power to hear 
appeals, whereas Act XXIII of 1861, which gives the right of appeal, is 
repealed, and that, therefore, the appeal no longer lies. 

, With great deference, it seems to us that so long as the power to hear the 
appeal remains, that is sufliciont; and that the power of a Cpurt to hear an 
appeal carries with it, as a necessary consequence, tlie right to an appellant to 
present to that Court a petition of appeal. 

If, as very often happens, the power to hear the appeal and the right of 
appeal is given by one and the same provision, then the repeal of that provision 
would destroy the appeal altogether ; but here there are two wholly independent 
provisions, one of which is untouched, and which is alone suilicient to enable 
us to hear this appeal. , 

We think, therefore, that this appeal should be heard. 

• [684] No. 2 OP 187». 

This was an apjjlication to execute a decree by which it wfLs ordered that 
the ]udginent-del>tor should execute a lease. The judgment-debtor objected 
that she ought not to be made to execute the lease, md that execution of the 
decree was barred by limitation. The Subordinate Judge, on the 15th 
September 1877, oveiTuled these objections and ordered the lease to b^ executed. 

An appeal to this Court was presented on the 2nd January 1H78. 

• t 

For reasons alrea'dy stated in Miscellaneous Regular Appeal No. 323 of 
1877, no appeal lies to this Court against that order under Act X of 1877. But 
as the law stood when the order of the Lower Appellate Court was made, an 
appeal against it lay to this Court under Act XXlll of 1861, s. 11. In our 
opinion this Court is still empowered to hear this appeal under cl. 16 of the 
Letters Patent of 1865. We have given our reasons for this conclusion in th? 
case No. 360 of 1877. That reasoning is applicable to this case; and we think 
this appeal ought to be heard. • 

No. 26 OF 1878. 

. In this case the decree-holder had obtained a decree for rent; the decree- 
holder desired to att£||ph the moveable property of the judgment-debtor. The 
judgment-4ebtor insisted that i^e decree-holder was bound first to execute 
the decree against the tenure. The Munsif^ thought the decree-holder was 
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bound to take that course, and on 17th March 1877 refused to execute the 
decree against the moveable property of the judgment-debtor. The decree- 
holder, on the 6th of April 1877, appealed to the District Judge, who, on the 
5th October 1877, set aside the Mudsif's order, and ordered execution against 
the moveable property to issue. On tlie 4th January 1878, the judgmept-debtor 
presented a petition of appeal to this Court. 

For reasons already stated in Miscellaneous Begular Appeal No. 323 of 
1877, no appeal can lie to this Court in this case under Act X of 1877. 

It, however, femains'to consider wliether, although no appeal lies against 
the order of the Lower Appellate Court under the [685] new Code, the right of 
appeal, which undoubtedly existed before the new Code came into operation, has 
been thereby taken away. 

The appeal was given by Act XXIII of 1861, s. 11, and there are only two 
modes by which the appeal so given can have been taken away,—(1) by the 
repeal of that .Act; (2) by the prohibitory words of the first and last clauses of 
s. 588. 

Act XX^II of 1861 is repealed by the new Code, s. 3, with the proviso 
that “ nothing herein contained shall affect the procedure prior to decree in any 
suit instituted or appeal presented i)efore this Code comes into force.” 

Act I of 1868, 8. 6, also provides, “ the repeal of any Statute, Act or 
Regulation shall not affect anything done or any offence committed, or any fine 
or penalty incurred, or any proceedings commenced before the Repealing Act 
shall have come into operation." 

The repeal, therefore, of Act XXIII of 1861 is subject to these two provisos. 

The proceeding before the Lower Appellate Court,—that is, the appeal of 
the decree-holder from the decision of the Munsif, was commenced by the 
petition of appeal, dated the 6th April 1877. It was, therefore, commenced 
before the Repealing Act came into operation. It appears to us, therefore, that, 
in consequence of the second of the above provisos, the repeal of Act XXIII of 
1861 4oes not “ affect ” that proceeding. 

Thi?i being so, there was, at any rate, so far no difficulty in the way of 
the Lower Appellate Cour»: making its order on October 6th under the old Code, 
for though that Code was then repealed, yet, for the purposes of the appeal 
then pending for decision before the Lower Appellate Court, the old Code still 
remained in force. 

The question, however, still remains whether the order of the Lower 
Appellate Court ought to be considered as, in fact, made under Act XXIII of 
1861, or under the new Code. This must be determined in order to see whether 
or no the case falls within the prohibitions contained in the first and last 
clauses of s. 588. 

t . ^ 

On the whole there is, we think, nothing in Act X of 1877 which compels 
us to say that the order of the Lower Appellate [886] Court was made under 
the new Code; and os, for the purposes of the appeal in the Lower Appellate 
Court, Act XXIII of 1861 was in force, we think that ^he order of the Lower 
App^ate boQit ought to be considered as, in fact, made under that Act, and 
not under the new Code. 
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The prohibitory words, therefore, of s. 588 do not apply to this case. 

If these prohibitory words do not apply, then, as already shown in Mis¬ 
cellaneous Special Appeal No. 360 of 1877, this Court is empowered to hear this 
appeal lender cl. 16 of the Letters Patent of 1865 ; and we think, the*eforo, that 
this appdal ought to be heard. ^ * 

The remaining fonr cases all stand upon the same grounds, as \jill appear 
from the following statement of facts. 

No. 27 OF 1878 

In this case certain persons presented a petition to a Munsif under s. 119 
of Act VIII ot 1859, alleging that there had l)een an parte decree against 
them, and praying that this decree should be set aside and the suit heard. 
The Munsif, on the 19th June 1877, rejdoted the application. 

• 

The petitioners appealed, and the Officiating District Judge, on the 27th 
Segternher 1877, rejected the appeal. 

The petitioners then, on the 31st January 1878, presented a second appeal 
to this Court. 

An appeal against the order of the Lower .Appellate Court lay to this Court 
under ss. 119 and 372 of the former Code of Procedure. 

No. 30 OF 1878. 


In this case a decree-holder applied for execution of a decree obtained 
ex parte. The judgment-debtor- then put in an application under s. 119, praying 
that the judgment should be set aside and the case heard. On this he was 
sumcffoned by the Subordinate Judge to appear personally. lie did not attend, 
and having given no evidence in support of his ap])lication, it was dismissed on 
the 15th March 1876. The judgment-debtor, on the 26th April 1876, appealed, 
and on J;]\e 3rd October 1877, the Officiating District Judge dismissed the 
appeal. * 

C687J On the 31st January 1878 the judgment-debtor presented»a second 
appeal to this Court. 


This appeal wouffl lie under the provisions of ss. 119 and 372 of Act 
VIII of 1859. 


No. 33 OF 1878. 


The decree-holder in this case had obtained a decree for possession, 
mesne profits, and costs. He applied for execution, and the Subordinate Judge 
on the 5th August 1876, ordered that he should recover mesne profits from 
Srabun 1269 to the end of 1280 ; and certain costs, which were speoifled. 

The judgment-debtor, on the 10th August 1877, appealed to the District 
Jhdge, complaining against the order of the Subordinate Judge, both as to 
mesne profits and cfcsts. The District Judge, on the 30th November 1677, 
dismissed the appeal. 
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C 

On the Slst January 1878 the judgment-debtor appealed to this Court. 


This appeal would lie under the provisions of s. 11 of Act XXIII of 1861. 

No. 48 OP 1878. 

In this case the decree-holder had obtained a rent-decree for money on 
the, 16t)i September 1871. On the 18th July 1876 he applied for execution. 
The Subordinate Judge, op the 14th December 1876 held that execution was 
barVed by s. 58 of Act VIIJ of 1859. On the 13th January 1877, Uie 
execution-creditor appealed to the District Judge, who, on the loth December 
1877, reversed the order of the Subordinate Judge and ordered execution to issue. 


The judgment-debtor, on the 2oth February 1878, presented a petition of 
appeal to this Court. * 

This appeal would lie under s. 11 of Act XXIII of 1861. . 

Cl 

The question in all these last four cases is precisely the same,—namely, 
whether the provisions under which these appeals were formerly given being 
repealed, the appeals will lie now, the repeal of those provisions notwithstanding. 

For the reasons stated in Miscellaneous Special .Appeal No. 360 of 1877, 
and Miscellaneous Special .Appeal No. 26 of 1878, we L6883 think this Court 
is stiy empowered to hear these appeals, and that, therefore, these appeals 
ought to be heard. 


In dealing with these appeals we have not given to a. 6 of Act I of 1868 
so wide an application as the Chief Justice and one other of the learned .^dges 
are disposed to do. It seems to us that difficulties may arise if we give that 
section too wiSe an operation. We prefer, therefore, to aiknit these appeals on 
another ground upon which they seem to us admissible, reserving, for the 
present, the consideration of the exact limits of application of s. 6 of Act 1 of 
1868 to tjhe new Code of Procedure. 

Ainslie, J. —I concur with my learned brothers, Markby and Mitter, 
JJ., in thinking that, in all cases in which an appeecl lay under Act VIII 
of 1859, the right of appeal is saved by the 16th clause of the Letters Patent. 

This disposes of all the appeals before us excepting No. 323. The order 
in this case was made under s. 208, Act VIII of 1859, and was not open to 
appeal. The matter dealt with by the order is now governed by s. 232 of the 
present Code. Beading s. 588, cl. (;), with cl. (p), an order made unders. 233, if 
in favouf of the assignee of a decree, is appealable as an order; but s. 588 only 
applies to orders made under the Code, and s. 591 bars any appeal from an 
order not provided for by s. 588. 

I, therefore, concur in rejecting Appeal ,No. 323, aifd in admitting all the 
others before us. 


C 
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NOTES. 

[INTEEPEETATION OF STATUTES—EIGHT OF APPEA1>UNDEE 

EEPEAhEP ACTS. 

1. TH^HEADNOTE- 

At' the hojidnote is uot clear, we state below the propoiitions dealt with by these 
cases :— • 

• • 

The Code of Civil Procedure, 1877, does not, bv express terms or iieccssarv implicutinn, 

•* , 

Kivo its provisions as to appeal any retrospective operation. 

(So held by all the Judrjes.) 

The right of appeal in respect of suits and proceedings under the Civil Procedure Code, 
Act VIII of 1851), will continue to ht governed by the provisions of that Code, even 
aftft the coming into force of the G. P. C. of 1877 which repealed it. 
f This is the result of the opinions of all the Judges, nlttwiigh the reasons were 
different, at any rate where the old Code gave a right of appeal.) 

* 

This is the case whether at such date, the suit or proceeding in the lower Court (all 
the c i..es here were execution prococding.s) was pending (as in of 1878 ; ;S0 of 1878 ; 
88 of 1878 ; 48 of 1878) or had been disposed of (8(50 of 1877 ; H of 1878 ; ‘27 of 1878). 

Where there was a right of appeal under the repealed Code, that right was hold not taken 
fiw.iy, 

(rt) by C.tBTH, C.J., and JackSON, J. (MARKBY and Mittbk, JJ. doubting) 
because: the General Clauses Act, 18(58, s. it, pending proceedings,' 

which term included ail prcceedirtgs from the date of institution to final 
disposal inclusive of a'ppeal. 

t {1) by M VKKBY, MitteH and AINSIAE, JJ. (JACKSON, J., dissenting) beeau»e; 

(i) although the old Code was repealed, the right to hear ai^eals, under that 

Code, ^remained by virtue of the Ijctters Patent., 18(5.5, cl. 1(5, and this carried 
• with it the right to present appeals ; and 

(ii) orders on proceedings that were actually pending disposal were deemed to 

have been passed under the old Code and not under the new. , 

Where under the old Code there was no right of appeal (as in the case 8‘23 of 1877) 
none was permitted 

(1) by GtUTH, C.J., AIN8I1IB, J. and (apparently also, JACKSO.V, J.), because, 

there was no appeal in respect of that matter under cither Code. 

(2) by MauKBY and MiTTEB, JJ.. because no appeal was given by the old Code and 

the new Code was inapplicable by its tcrini to proceedings under the old Code., 

‘ Proceedings’ in 1 of 1868, Sec. 0 and * Procedure ’ in X of 1887, Sec. 8, defined by 
Garth, C.J. and Jackson, j. • 

Distinction between ‘ order' and * decree' in the definition clause pointed out by all 
the Judges except GARTH, G.J., and the words ’ other judicial proceedings ' in the 
definition of ‘ dmree' explained by them no<» to refer to prooeedingij in execution 
of a decree given in a suit. * 

• 

* 
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Thfi following TABULAR ANALYSIS of the facts and the decisions in the several cases 
disposed of by the Full Bench may be found useful:— « 


Appeal No. 


Nature of the 
order' 


860 of 

2 of 

26 of 

27 of 

30 of 

1877 

1878 

1878. 

1 1878 

1878 



.Ordering Ordering! Ordering!,.., . 
execu- _■ “ „•_"lOrder in 


823 of 
1877 


Order 




‘io" cation tolcation to tion as 

lottime-l, ^ I ** w * >‘sidejaet aside P , not time- 

drr^fldTcS ofdecme. 


'not time, 
i'barred. 



“ I tenure 


3-10-77 

rf£™r‘c 5 »°rt," >'>•'>-" “'S'' 

6-4-77 

I 


Date of coming 
into force of 

C. P. C., 1877, 1-10-77 

repealing C. P. C., 

1859, etc. 

Date of Appeal .till)-11-77 


Whether appeal-l ^ao 

able under the Lq ® \ ,,1 (1B«W) i (1H59) | (1859) : (1859) 
old C. P. C. “ 


(tarth, 

C.J. 

Jackson, 


on appeal onappeali ,7 « 77 
filed filed ; ^ 



I- Yes Yea 


Yes 


not 

consi¬ 

dered 

not 

consi¬ 

dered 

not 

oonsi- 

dored 

ifot 

consi¬ 

dered 

not 

consi- • 
dored 

not 

consi¬ 

dered 

No 

No 

No 

No 

No 

No 

Yes 

Yfifi 

• 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

1 

■ • 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 



js .0 

S o 

O 0 

no 'O 
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MEHEBBAN KOBE AND OTHER CASES [1878] I.I 4 .B. 3 Cal. 698 

II. THE GENERAL PRINCIPLES - 

^a) Btatufts are prnwd/ocic prospective only, and cne class of exceptions to this rule is 
those that affect procedure ; and they are given retrospective operation!* 

{6) But the right of appeal has been held to*hc something more than merc^ocedure;— 

In Colonial Suqar Burning Company v. Irving (1905) A. C., 369, the Privjj Council 
observed ;— ,, 

“ As regards the general principles applicable to the case thi^rc was no controversy. On 
the one hand, it was not disputed that if the matter in question be a matter of procedure 
only, the petition to well founded. On the other hand, if it be more* than a matt<v of 
procedure, if it touches a right in existence at the passing of tJie Act, it was conceded that in 
accordance with a long line of authorities extending from the time of Lord Coke to the 
present day, the appellants would be entitled to succeed. The Judiciary Act (jo/itcfi foot 
arraj/ the right of Appeal to Privif Council) is not retrospective liy express enactment or 
necessary intendment. And therefore the only question is, was the appeal to His Majesty 
in Council a right vested in the appellants at the date of the passing of the Act, or 
was it a mere matter of prexseduro ? It seems to their'Lordships that the question docs not 
admit of doubt. To deprive a suitor in a pending action of an appeal to a superior tribunal 
which belonged to him as of right is a very different thing from regulating procedure, In 
principle their Lordships see no difference between abolishing an appeal altogether and 
transferring the appeal to a now tribunal. In either case there is an intcrferSiice with existing 
rights contrary to the general principle that st.itutos are not to be held to act retrospectively 
unless a clear intention to that effect is manifested.” 

In that case, the proceedings had been commenced when the Judiciary Act 1903 came 
into force, and the decision was not given until after that date. 

(f) On the same principle that an existing right of appeal is not primA facie taken away, 
rests the rule that a new right of appeal is not primd facie conferred :—(1910) 7 
A.L.J,, 1070 (This case is like No. 323 of 1877). See also (1878) 3 Cal., 72^. 

See also (1886) 13 Cal., 86 (1878) 3 C.L.R., 203. 

(d) There have lieon many conflicting decisions, however, on this subject. Sec (1889) 16 

Cal., 287 F. B. (which deals exhaustively with this subject) and our Notes to that 

• case in our ‘ LAW REPORTS ’ RPJPRINTS of the I. L. U. 

(e) It was laid down in the following that the particular proceeding in execution should 

have been commenced before the Act; —(1879) 4 C. L. R.,. 18 ; (1879) f> Cal., 2o9. 

(/) The case of (1879) 4 Cal., 825 seems to Ijc at variance with this case ; where the question 
was whether another appeal also will he governed by the old .Act. 

III. THE GENERAL CLAUSES ACT ON REPEAL . - ^ 

The former Act has been repealed and X of 1897 takes its placj. See s. 6 thereof. 

lY. THE DEFINITION OF * DECREE ’ IN THE CIVIL PROCEDURE CODE —LBOIS 

LATION CONSEQUENT ON THIS DECISION 

(а) G.P.C. 1859 contained no definition. 

(б) The O.P.C. 1877 defined ‘ decree ’ to maan ‘ the formal order of the Court in which 
the result of the decision of the suit or other Judicial proceeding is embodied.’ j 

The word ‘ proceeding' was explained, by M.VRKBY, MITTISR and J.\CKSON, JJ, in those 
‘Gases to mean Judicial proceedings other than those arising out of a suit. Thv view was 
directly opposed to the Allahabad case of 1 All., 668 (but see2 All., 74). Consequent upon this 
Gonflict, the Amending Act XII of 1879 defined ‘ decree ' as follows :— 

* Decree means the formal expression of an adjudication upon any right claimed or defence 
set up in a Civil Courtawhon such adjudication, sAfar as regards the Cou^ expressing it 
decides the suit or appeal. An order rejecting a plaint or directing accounts to be taken, or 


1 CttL,—145 
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* . . 
detennining any quostion mentioned or m^erred to in section 244, bnt not specified in 

e section 588 is within this definition ; an order specified in section 588 is Qot within this 
definition. « 

(c) See also the alterations in the definition in the C. P. C. 1908 sec. 2 (2). 

V. THE MEANING OF ‘‘ PROCEEDING” AftD “PROCEDURE.” 
t See the definitions of GARTH, C. J. and JACKSON, J. at 8 Cal., 675 and fiTli'and 679 
respeotivolw 

But those definitions have not been accepted uniformly:—See per WILSON, J. in (1889) 
10 Oal., 267'iit 272 and 273 and the cases there cited. Sec also (1894) 22 Cal., 364 ; 2 Boni., 
182 i Kendall v. HKmilton (1879) L. R., 4 A. C., 804 and the Indian cases^Ilowing it.] 


[8 Cal. 888] 

APPELLATE CRIMINAL. 


2'he JOth Fehritury, 18/b. 

Phksknt■ * 

Sir Eichard Garth, Kt., Chikf .Iurtich, Mr. .Justice Mahkby and 

Mr. JusTicii Birch. 

J Williams.Petitioner 

versi/fi 

Williams (Respondent) and Conran Co-respondent.’ 

Divorce Act (Act IV of IhOU), .s. li — Delay—Connivance—Itehutial of 

Presumption. 

Whilst on the one hand there is no absolute limitation in the ease of a petition for dis. 
solution of marriage, yet the first thing which the Court looks to when the charge of adultery 
is preferred, is, whether there has been such [689] delay as to lead to the conclusion that the 
petitioner had either connived at the adultery or was wholly indifleront to it: but any pre¬ 
sumption arising from apparent delay may always be rebutted by an explanation*of the 
circumstances. 

The facts of this case, so far as they are material, appear from the judg¬ 
ment of the Court. • 

Garth, C. J.— In this case the petitioner, .John Alexander Vincent 
WilliamSo sues for a divorce from his wife, Grace Evelina Williams, on the 
ground of her adultery with the co-respondent, Robei’t Conran; and he also 
claims danrages against the co-respondent. The District Judge has granted a 
decree nisi for the dissolution of the marriage with Rs.*3,000 damages against 
the co-respondent, and this decree is now before us for our confirmation. 

It appears that the parties were married in the year 1858 at Benares. 
They had several children, but only one survived. In the year 1863 they were 
living together at Allahabad in the Police barracks, where the co-respondent, 
who is a single man, also resided, the petitioner and the co-respondent being 
both at that time Police officers. The co-respondent was on intimate terms with 
the petityjner and his wife; but there is no reason to suppose that the petitioner 
had at that time discovered anything which could give him cause for suspicion. 

In the year 1864 or 1865 the petitioner and his wife went to reside ah 
Benares, and in the year 1866 Mrs. W illiams became so ill that her life was 

* Reference in Divorce Suit No. 1 of 1877 from an order of F, Browne, Esq., Oifg.. 
Judge of Zilla-Batna, dated the 22nd June 1877. ** 
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despaired of. She then expressed a wish to see the co-respondent. She said 
that she thoaght she was going to die, and that she wished to make over her 
only child to him. The petitioner, accordingly, sent for the co-resp3ndent, but 
it does not appear that the child was actij,ally made over. The co-respondent 
stayed for a few days, and then went to Allahabad. A week aftdlwards the 
CO- respondent returned to the house, having been sent for again by the Teapon* 
dent’s sister at the respondent’s request. ■* 

About a month afterwards the petitioner was transferred from l^enares to 
Cawnpore. The’l'esiiondent was then recovering, and the petitisner states t^at 
it was then arranged that he [690} should furnish .gt house at Cawnpore, and 
remove the respondent thither when she was stronger. The petitioner saVs, 
that whilst he was getting the house ready, he got a letter from his wife, saying 
that he was to consider her as dead, and that she would not join him. This 
letter is not produced, nor is the date of it given. The only attempt which 
the petitioner then made to find his wife was by writing letters, but he does 
not say to ^i liom lie wrote, nor does he give any particulars as to the infor¬ 
mation he received except with reference to a letter which ho says he wrote to 
Mr. Conran fifteen or twenty days after tlie resjiondent had expressed her 
intention not to join him. His account of this coi rosiionclenco is as follows; 

“ J wrote to Mr. Conran about fifteen or twenty days aftef my wife told 
me by letter that she would not join me. i wrote to ask him whether lie had 
ever seen her in the course of his duties at the different stations on the line. 
He evaded a direct answer, and sent me an iiniiertinent answer to the effect that 
my wife’s grandmother, Mrs. McKinnon, liad told him that I did not approve of 
his proceedings with my sister-io-law, and under such circumstances 1 should 
not ask him for information. I answered the letter, and lie then wrote to me 
to say that ho did not wish to hear from me again as 1 did not entertain a 
high opinion of his morality.” None of these letters are produced.* He 
further says, that lie heard from his wife in 1868, when she complained that 
her own relations had charged her with unchastity. He does not produce this 
letter, nor does he say where it was posted. But ho says that he wrote to her 
relatiSns stating that these imputations were unfounded. He does not say so 
explicitly, but he evidently desires it to he understood tliat this is all that he 
heard of his wife between 1866, when she left him, and February 1877, when 
hy a rne»e accident he was informed by a person at Benares that liis wife was 
then Ht Burdwan with Mr. Conran. He says, that a few days after receiving 
this information,when on his way through Dinapore, he saw the co-respondent 
on the railway platform. He says that he did not speak to him, because he 
had written to him long before and had received what he calls the rude answer 
above mentioned. He^ays* that he then employed a Mr. Smith [69ij residing 
at Dinapore to make enquiries, and Mr. Smith ascertained that the respondent 
was living with the co-res|xmdent at Dinapore. Thereuuon the petitioner came 
down himself to Dinapore, and having disguised himself as a native, went to 
the house and had an interview' with his wife. Subsequently, Mr. Smith sent 
for Mr. Conran to the dak-bungalow, and he then admitted the adultery.^ 
Immediately afterwards, these proceedings were instituted. 

The petitioner’s account of himself since 1868 is not very defirrtte. He 
says that he left the police in 187‘2, and was then employed as manager of an 
estate in Oudh for about thirteen months at a salary of Rs. 200 a month. He 
then got the command of the troops of the Bajah of Benares at the same salary. 
This post he held aboot nine months, and since that time he hasJoeen acting 
as agent for a Mrs, Kawty at Assensole and elsewhere, and also carrying on & 

• 
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general business, apparently on his own account, at Dinapore. He does not 
say where he has resided. He says that he does not know where his child 
is, but he lias heard that he is at a school in Darjeeling. 

We have no exqpt information w'here the respondent has resided since she 
left hei husband, but it is proved that in May 1875 a child was baptized at 
Dinapore'as being the daughter of Richard Harper and Grace Evelina Conran, 
therein described living at Khagoul. Khayoul is a suburb of Dinapore, and is 
in fact thd railway station which usually passes under the name of Dinapore. 
Tbfj co-respondent has apparently been all along, and still is. in the police. 
The petitioner swears that he had no suspicion even against his wife until he 
received the information in February that sl)e was at Burdwan with the 
co-respondent. 

Neither respondent nor co-respondent has appeared in th'is suit. 

The Judge considers the petitioner’s story, though a remarkable one, as 
implicitly true in every respect, and sutlicieiit to show tliere was no connivance, 
collusion, or unusual delay. 

We cannot accept this view of the matter. 

Tt has been a long established principle, that whilst on the one liand there 
is no absolute limitation in the case for a [692j petition of dissolution, yet that 
the first thing which the Court looks to when the charge of adultery is pre¬ 
ferred, is, whether there iias been such delay as to lead to the conclusion that 
the petitioner liad either connived at the adultery or was wholly indifferent to 
it; but any presumption arising from apparent delay may always be removed by 
an explanation of the circumstances. Tliat principle is recognized in s. 14 of 
the Act.* 


Now the w'ay in which the petitioner meets the question of delay in this 
cas^ is as follows. He wishes it to he believed that he never suspected the 
chastity of his wife at all from the time she left him in 1866 until the acci¬ 
dental discovery in February of last year. He also would have it inferred, that 
be was wholly ignorant of where his wife was residing during those eleven 
years, and that ho commenced these proceedings as soon be discovered the 
truth. Upon the evidence given in this case, this appears to us to wholly 
incredible. After his wife's strange conduct in sending twice for Mi'. Conran 
when she supposed herself to he dying, and expressing a desire to hand over 
her child to him, it seems incredible that when a month afterwards she 
declared her intention to leave her imshand, he should not have even sus¬ 
pected Mr. Conran ; and this i.s all tlie more stratige when we consider the 


• [Sec. 14 :—In case the Court is (.atisfiod on the evidence that the case of the petitioner 
Power to Court to proved, and does not find<4>hat the petitioner has bee? 

pronounce decree^ lor dis- f accessory to. or conniving at. the going through 

wiving marriage marriage, or the adultery of the other party 

* marriage, or has condoned the adultery complained of. 

o that the petition is presented or prosecuted, in collusion with either of the respondents, 
the Court sh'ill pronounce a decree dochiring such marriage to be dissolved in the manner 
and subject to all the provisions and limitations in sections sixteen and seventeen made 
and dccla^: 

ProviOed that the Court shall not be bound to pronounce such decree if it finds that the 
petitioner has, during the marriage, been guilty of adultery, or if the petitioner has, in the 
opinion of the Court, been guilty of unreasCnable delay io presenting or prosecuting such 
petition, or of cruelty towards the other party to the marriage, • 

or of having deserted or wilfully separated himself or herself from the other party before 
the adu]tery.^iOomi>lAiQed of, and without reasonable excuse, ot'’ of such wilful neg^bet or 
misoonduot of or towards the other party as has conduced to the adultery. * * *1 


e 
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a 

petitioner s account of the correspondence which took place between himself and 
Mr. Conran, which alone was quite suMcient to have aroused the suspicion of 
any ordinary man. At least, ic was to be expected that, on receiving his wife’s 
letter, tlie petitioner would have at once come down from C;p.WDpove to 
BenareSj and have had an interview with his wife, if, as lie says, he w^s really 
then desirous that she should return to him, and considering her ^ndition, 
and the facilities which he as a Police oflicer would have for making enquiries, 
there cannot be the least doubt that ho could then have easily found her. if he 
had been so minded; still less is it credible that during all thes|) years the peti¬ 
tioner has never been able to find any clue to where his wife was residing] or 
that he has never had any suspicion that she was residing with Mr. Conran. She 
had never gone to any great'distance, and has apparently been residing for a con¬ 
siderable time with Mr] Conran near to the railway station at Dinaporo, where 
[693] these parties have been living openly as man and wife. The petitioner 
does not deny that he has been frequently at Dinapore, and as he carries on a 
business there, the reasonable inference is, that he has been so. It is impossible 
that it can* have escaped his knowledge that Mr. Conran was residing at Dina¬ 
pore as a married man, and even if it did not come directly to his ears, thattiie 
pegson living at Dinapore as Mrs. Conran w'as the respondent, which is in 
itself very improbable; it is at any rate impossible to believe that he did not 
know where Mr. Conran was to be found, and yet knowing t^iis, he did not 
make any attempt to obtain information from liiin as to the whereabouts 
either of his wife or his child. 

Upon the whole, it seems to us impossible to escape the conclusion that 
the petitioner from the first knew perfectly well that his wife was living with 
Mr. Conran, and that knowing this, he forebore taking any steps to procure a 
divorce This 'of itself would not disentitle the petitioner to a divorce if be 
were capable of explaining the delay ; but when this delay not only remains 
unexplained, but the petitioner has attempted to get rid of the difficulty by 
deceiving the Court, it is impossible to avoid the conclusion that there are in 
this case, if the truth were known, some circumstances of connivance or 
insintority which would disentitle the petitioner to the relief which he asks. 

Had the petitioner stated the true facts of the case, it is quite possible that 
we should not ha-^e considered the delay to be a bar to the granting of the 
decree; ]}ut the true facts having been concealed from us, we are not in a 
position to give the petitioner the relief which he asks. We, therefore, refuse 
to confirm the decree for the dissolution made by the District .Judge, and we 
direct that the petition he dismissed. • 

Petition dismismh 


• MOTES. 

(This case was followed in 17 Bom., 024 F. B.; sec also 7 M. U. C., 28t; 12 

C. W. N., 1005).] 
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[694] APPELLATE CIVIL. 


The Slst March, 2676. 
e Present; 

Mh. Justice Markry and Mr. Justice Prinsep. 


Suddurtonnessa and another.Plaintiffs 

t versus 

Majada Kht^tjoon and another.Defendants.^ 


Mahomedan farriily adopting Hindu customs—Law applicable 
’ to—Discretion of Judge. 

A Mahomedan family may adopt the customs of Hindus subject to any modification of 
those customs which the memburs may consider desirable. A Judge is not bound, as a 
matter of law, to apply to a Mahomedan family living jointly all the rules and presumptions 
which have lieen held by the High Court to apply to a joint Hindu family. It rests with him 
to decide in any particular case how far ho should apply those rule... and presumptions. 

This was a suit to recover possession of an eight gunda one kara and one 
krant share of a tive-anna share of a certain talook. The plaintiff stated, that 
while her husband and his co-sharers lived jointly, five-anna share of the 
talook in dispute was purchased from joint funds ; that the kobala was execut¬ 
ed in the name of Golain Ali and Nazarut Ali; that all tiie co-sharers remained 
in possession by enjoying the profits thereof up to the year 1274 ; that, on their 
separation, the widows of Golam Ali and Nazarut Ali granted an ijara in respect 
of the entire five-anna share to the defendant No. 10, and thereby dispossessed 
Ihe plaintiff. The defendants pleaded, amongst otlier matters, that the disputed 
property was not purchased from joint funds, that Golam Ali and Nazarut Ali 
obtained it under a gift, and that they themselves and their heirs held possession 
thereof, and that the co-sharers separated in the year 1250. The Lower 
Appellate Court did not apply tlie strict rules of Hindu law to the case, and 

•dismissed the ^uit. From this decision the plaintiffs appealed. 

«. 

Baboo Doorga Mohun Das for the appellants. , 

Baboo Taruck Nath Palil and Moulvie Hcrajul Islam for the respondents. 

[695] Markby, J .—It is impossible to say that the judgment of the Lower 
Appellate Court in this case was erroneous in law, unless we go to the length 
of saying that a Judge is bound, as a matter of lavV, Tio apply to a Mahomedan 
family living jointly all the rules and presumptions w^icli have been held by 
this Court to apply to a joint Hindu family. Now we are not prepared to go 
to that length. When a Mahomedan family adopts the customs of Hindus, it 
-may do so subject to any modihcation of those customs which the members 
may consider desirable ; and it must rest with the Judge who has to decide 
each particular case how far he .should apply the rules of a Hindu joint family 
to the case of any Mahomedan joint family that coires before him. 
a 

With regard to the case quoted —Vellai Mira Bavuttan v. Mira Moidin 
licmUtan (2 Mad. H. C. Bep., 414)—w^ have no reason to doubt that it was a 
perfectly proper decision with reference to the facts then before the Court. The 

* Special* Appeal, No. 1073 of 1877, against the decree of Bahoo Nobia Cbunder^Paal, 
Becorad Babi^iiate Judge of Zilla Dacca, dated the 171b Febroaiy 1677, reversing the decree of 
Baboo Sree Nath Paul, Monsif of Maniolcgunge, dated the 4th April 1876. 
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Court does not there say anything contrary to what I have just now laid down 
as the law in this part of the country. Although in that particukr case the 
Court, sitting as a Court of regular appeal, did apply to the acquisition of a 
manager on the part of a mahomedan joint fandly the same presumption as 
applies tq the Manager of a Hindu joint family, they nowhere say that that 
must be done in all cases. We cannot say that because the Subordinate Judge 
does not apply that presumption to this case his judgment is erroneous in law. 
We cannot, therefore, interfere with his judgment in special appeal. » 

The appeal must be dismissed with costs. <• 

Appeal dismissed. 


MOTES. 

[Sec as to the application of Hindu Law, (1882) 8 Cal., 820 : IOC. L. R. 608 doubting 
3 C. L. R., 9^ ; (1884) 10 Cal., .562; (1900) 23 All., 20.] 


• [696] The 16th May, 1877, and iHth January, 1678. 

Present : ’ 

Sill Richard Garth, Kt., Chief Justice, and Mr. -Iustice Rirch. 


Proaunno Coomaree Debea and another.PlaintilTs 

versus 

Sheikh Button Bepary and others.Defendants.* 


Landlord and Tenant—Erection of buildings by Tenant-at-will or from year to 
year — Occupancy—Right of Landlord to determine Tenancy—Compensation 
—Act Xof 1859, s. 6— Duty.of Judges of Lotoer Courts. 

o 

There is no law in this country which converts a holding at will, from year to year, or 
for a term of years, into a permanent tenure, merely because the tenant. witfaBut any arrange¬ 
ment with his landlord, builds a dwelling-house upon the laud demised. 

■ 

The nature of a holding, as between landlord and tenant, must always be a matter of 
contract, cither expressed or implied. If thort is no express agreement, a tennni. becomes a 
tenant-at-will or from year to year, and is liable to be ejected upon a reasonable* notice to 
quit unless some local custom to the contrary is proved. 

Adoxto Churn Dey v. P^ter Dass (13 B. L. R., 4J7 ; S, C., 17 W. R., 383) followed. 

The plaintiffs in this suit sought to eject certain tenants from homestead 
lands on which was situate a house and some fruit-trees. They brought their 
suit upon a notice served on the defendants, in which they stated that they 
wanted the lands for the erection of a cutcherry, and claimed the right to re¬ 
enter on an agreement said to have been executed by the defendants' father. ’ 
The defendants denied the agreement, and contended that they and their 
ancestors had held the lands in suit from a time previous to the Permanent 
Settlement, and therefore no suit in ejectment could lie. The written statement 
further stated that the defendants' father had raised earth upon the land and 
biplt the house now standing upon it. The Court of First Instance rejected 

* Appeal under s. 15 of .he Letters Patent against the decree of Mr. Justice Prinsep, 
dated 16th of May 1877, in Special Appeal No. 2467 of 1876, upholding the judgment of 
Baboo Bhoobun Ohunder Mookeijee, Oifioiating Subordinate Judge of Dacca. 
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the agreement relied on by the plaintiffs as not genuine; it further held that 
the defenrdanta had fail^ to prove occupation from before the Permanent 
[667] Settlement, but found that the defendants had through their ancestors 
and themsolves been in occupation for fifty or sixty years. The evidence in 
respect of the raising the earth and the erection of the house by the dojfand ants' 
father was held not w'orthy of credit. The Court, however, further held that the 
lands not being in use for any agricultural or horticultural purpose, no right of 
occupancy could accrue, and the notice to quit having been duly proved, the 
pl^intifl's, in tlie absence of any special contract whatever between the parties, 
were entitled in their general right as landlords to a decree. The Lower 
AfSpellate Court reversed' their decision on the ground that “ by the law of 
this country the right of a iiomestead tenant bo occupy his holding permanently 
becomes absolute so soon as he is allowed to erect his dwelling-liouso by his 
landlord, whether he holds under a verbal agreement or written lease.” 

The plaintiffs thereupon appealed to tlie Higli Court, the appeal coming on 
for hearing before a single Judge (PJiiNSKP, J.). The learned Judge was of opinion 
that the position of the plaintiffs in the suit could not be placed higher than that of 
a purchaser at a sale for arrears of (ioverntnent revenue as prescribed by s. 37 of 
Act XI of 18f‘9,* and therefore, in the absence of any special right, the plaintiffs 
were not entitled to re-entry; further, that it being proved that the defendants 
or their ancestors had erected a dwelling-house and lived on the lands for 
fifty or sixty years, they had thereby acquired a tenancy which was primA facie 
of a permanent character, and in support of this view referred to Shib Das 
Bandopadhya v. Bama Dass MookJiopadhya (8 B. L. E., 378). The learend 
Judge also held that Adoito Chum Dey v. Peter Dass (13 B. L. R., 417 ; R.C., 
17 W. R., 383), was distinguishable from the facts in the present case, and 
for tiiiese reasons dismissed the appeal on the 16th May 1877. 


* [Sec. 37 :—The purchaser of an entire estate in the permanently-settled districts of 
Bengal, Behar, and Orissa, sold under this Act for the recovery 
Bights of a purchaser of a of arrears due on account of the same shall acquire thrj estate 
permanently-settled estate free from all encumbrances which may have been imposed upon 
sold for its owii«arreara. it after the time of setUement; and shall be entitled to avoid and 

annul all under-tenures and forthwrith to eject all under-tenants, 
with the following exceptions:— 

f'irst .—Istemraree or mokuraree tenures which have been held at a fixed rent from the 
time of the permanent settleinciit. 

Secoitdly. —^Tenures existing at the time of settlement, which have not been held at a 
fixed rent. Provided always that the rents of such tenures shall be liable to enhancement 
under any law for the time being in force for the enhancement of the rent of such tenures. 

Thitdly - Talookdarec and other similar tenures created since the time of settlement 
and held immediatdy of the proprietors of estiite.s ; and farms for terms of years so held, 
when such tenures and farms have been duly registered under the provisions of this Act. 

Fourthly.~Lea.6efi of lands whereon dwelling bouses, manufactories, or other‘permanent 
buildings have been erected, or whereon gardens, plantations, tanks, wells, canals, places of 
worship, or burning or burying grounds have been made, or wherein mines have been sunk. 
And such a purchaser as is aforesaid shall be entitled to proceed in the manner prescribed by 
’ any law for the time being in force for the enhancement of the rent of any land coming 
within the fourth class of exceptions above made, if he oan prove the same to have been held 
at what was originally an unfair rent, and if the same shall not have been held at a fixed 
rent eqdal to the rent of good arable land, for a term exceeding twelve years', but not 
otherwise. 

Provided always, that nothing in this section contained shall be eonstri^d to entitle any 
Proviso purchaser as aforesaid to eject any ryot, having a right in 

* .* occupancy at fixed rent, or at a rent naaessable according to fiJnd 

roles underJljhe law# in force, or to enhance the rent oi any such ryot otherwise than in the 
manner pieaerihed by such laws, or otherwise than the former proprietor, irrespectively 
of all engofemento made since the time of settlement, may have entitled to do.] 
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A farther appeal under s. 1& of the Letters Patent was aooordingliy , 
preferred. ^ » 

Baboo Bussunt Coomar Bose for the Appellants. 

The Respondents were not represented. • ^ 

[893] The judgment of the Court was delivered by • 

Garth, C.J. —In this case we are of opinion that the appeal should be 
decreed. (The learned Judge stated the facts of the case and continued.) So 
that we must take the established facts to he that the defendants, their father 
and grandfather, have been occupying this land fonjifty or sixty years ; that it 
has been used as a homestead, consisting of a house and fruit-trees ; that there 
is no evidence as to the origin of the tenancy, nor (except as to the amount of 
rent) as to the terms of it; and that it does not appear who built the house or 
planted the fruit-trees. The notice bo quit has been proved, and no objeouon 
has been taken that any longer notice to quit was required by law. 

Upotf these facts, the Munsif has decreed in favour of the plaintiffs. 

The Subordinate .ludge has reversed that decision and has delivered a 
judgment which, in our opinion, is not only contrary to law, but which we 
cannot refrain from cliaraoterizing as being wilfully perverse and disrespectful 
to this Court. 

He begins hy saying, that he is aware of numerous decisions of the High 
Court, in which it has been held that, as homestead tenants have no right of 
occupancy under s. 6 of the Rent Act, they are to be adjudged tenants-at-wili 
and liable to ejectment at tlie landlord’s pleasure. 

He then, professing the utmost deference and veneration for this Court, 
proceeds to lay down tiie law and pronounce a judgment directly in opposition 
to the decisions to which he refers; and—without even condescending to 
examine those decisions, or attempting to distinguish them from the case with 
which he is dealing—takes upon himself to lay dowm the proposition broadly, 
that, “ by the law of this couatry the right of a homestead tenant to occupy 
his holding permanently becomes absolute so soon as he is allowed to erect his 
dwelling-house by his landlord, whether he holds under a verbak agreement or a 
written lease,” and professing to act upon this rule lie reverses the Munsif’s 
judgmetit and dismisses the plaintiff's’ case. 

Now it must be noted in the ffrst place, that here it is not found as a fact, 
that either the defendants or their ancestors [699] built the house which 
stands on the land in question. The Munsif negatived the defendants’ state¬ 
ment in that respect, and'the Subordinate .fudge does not find it to be proved. 

But apart from this consideration, there is no law, of v^icb we are aware, 
in this country, wliich converts a holding at will, or from year to yeaa-, or for 
a term of years, into a permanent tenure, merely because the tenant, without 
any arrangement with lus landlord, chooses to 'build a dwelling-house upon 
land demised. * 

Such a law, if it existed, would, in a large number of cases, lead to great 
injustice and inconvenience, and would often leave landowners .entirely at the 
mercy of their ryots. Small kutcha dwellings in this country may be erected in 
a short time and at a very trifling expense ; and if a landlord, as soon as be or 
bra agent discovers such a dwelling to have been erected, were obliged on the 
(me hand to turn the tenant out^ or make him poll down his house; or, on the 
other hand, as the only alternative, to allow the tenants permissive holding 


1 CAP.—146 
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, to become a permanent tenure, the consequences would often be disastrous to 
tenants, or jfery unjust to landlords. 

The truth is, that the terms of a holding, as between landlord and tenant, 
must alvvavi* he matt|r of contract, eitTier expressed or implied. If tliey enter 
into an express agreement of tenancy, either written or verbal, such agjeement 
generally defines the terms of the holding. If, on the other hand, a tenant is 
let into possession without any express agreement, and pays rent, he becomes 
a tenant-a#-will, or from year to year ; or, in other words, holds by the land¬ 
lord^ permission upon what may he the usual terms of such a holding by the 
general law, or by the loca^.custom ; and in such a case, he is, of course, liable to 
he elected by a reasonable notice to quit. 

Occasionally there are local customs bv which special terms and incidents 
are engrafted upon the contract of tenancy ; but the existence of the custom 
in such case-s must be a matter of proof, and no Judge has a right to act upon 
such customs unless their existence is duly established. 

In this case no such custom is even suggested, and as there was do express 
agreement of tenancy and no evidence of its origin, the defendants must be 
considered as holding from year to vear, and liable to be ejected by a proper 
notice to quit. ^ 

[700] The Subordinate Judge has cited several texts from Menu and 
Vrihaspati, which appear to us to have nothing to do with the question. They 
apply to cases of forcihle and criminal trespass and dispossession, and do not 
profess to regulate the ordinary relations between landlord and tenant, or to deal 
with eases of dispossession by legal process. 

What the Subordinate Judge says with regard to the Statutory law of this 
country is also beside the question. The Legislature has, undoubtedly, in 
several instances, jirotocted from sale or confiscation lands held under bond fide 
leases at fair rents for building purposes, continuing to he used for those pur¬ 
poses. lint these enactments have nothing to do with the present case, in which, 
as far as we can see, no building agreement of any kind was ever made between 
the parties. * 

The truth te, that if a tenant wislies to build dwelling-houses upon his land, 
ho should take cure to make a proper arrangement accordingly with his landlord. 
He has no right to hire his land for one purpose, upon an ordinary petTnissive 
holding from year to year, or at will, and then, by using it for another purpose, 
bo convert«it.,„at liis own option and without consulting his landlord’s wishes, 
into a permanent tenure. Such a law, if it were in force, would be manifestly 
unjust to the landlord, and would lead to mucli litigation and inconvenience. 

The case of A^oito Chttrn l)cy v. Peter Dass (IS-B.L.K., 417 ; S.C., 17 
W.R., 383), decided by L. S. .Iackson and Glover, JJ., is in its circumstances 
very similar to the present, except that in that case it was proved (which it has 
not been here) that the defendant had built a kutcha-pucka wall upon the land 
of the value of Rs. 500, and that the defendant’s fattier and grandfather had 
(Mcupied the disputed land by raising houses upon it for upwards of two genera¬ 
tions, embracing a period of thirty or thirty-two years. Nothing is said in that 
case as t9the defendant or his predecessors having paid any rent; but we must 
assume that they did so, otherwise they would have acquired an independent 
title by adverse possession. 

In other respects the tenancy was an ordinary one, as it is here, for no fixed 
period, and •in the absence of proof to the [701] oontrA-y, it was held to be 
permissive, that is, as we understand it, at will, or from year to,year. 
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Under these circamstanqes, it was held by the learned Judges, that the 
defendants were liable to be ejected in the ordinary way, and that the fact of 
their having built the wall, and of their ancestors having erected the houses, 
placed them in no better position thun they would have beei^ under their 
original holding. See also to the same effect the cases of Ay lash Chund^r iurcgnr 
V. Woomanund Roy (24 W.R., 412) and Rnmdhun Khanv. Haradhun Paramamk 
(9 B. L. R., 107). 

In some instances, no doubt, either from expressions used in the contract 
of tenancy, or from the fact of land having been let by a landlord expressly for 
the purpose of the tenant building pucka houses u^on it, such circumstances, 
coupled with a long and uninterrupted possession liy the original granteefand 
his descendants, have been held to raise a presumption that the tenure was 
intended to be permanent, but such cases often cieate doubt and difliculty^ and 
it is always far safer for a tenant, if he means to build, to have the terms of his 
tenure clearly defined by a written instrument. 

Had^he Subordinate Judge iiropeiiy considered the facts oi this case, and 
treated with due deference the decision of this Court, to which ho has himself 
referred, he would not have fallen into error. Unless the subordinate ludiciary 
irPthis country will loyally dsfer to the opinion of the High Court, and submit 
their own views and prejudices to the High Court’s ]uclgftieiit, it is quite 
impossible that uniformity in the law, which is one of the higliosl objects to 
be attained in the administration of justice, can ever be arrived at. 

As regards the decision of the learned Judge of tliis Court, winch is now 
under appeal, wo are quite unable to appreciate the grounds upon which lie has 
attempted to distinguish the facts of this case from those of the authorities to 
which ho has referred. In those cases, as in this, tlierewas no evidence, that 
the tenant held for any particular time. He held at a rent in the ordinary way, 
and did not give any evidence to show that his holdir»g was of a ]iermanent 
character, or for any defined period. 

im} Under these circumstances, his tenancy was considered to bo at 
will*or from year to year; or, in otlier word.^, permissive at his landlord’s 
pleasure. Wo consider that the case of Adoilo dhuni Dcij v. Peter Dass (i:i B. 
L. R., 417 ; S. (J., 17 W. R,, .‘188) is wholly undistinguishahle ffoin the present. 

Tlte judgments of botli Appellate Courts are reversed, and the judgment of 
the Munsif restored with costs in each Court. 

NOTES. 

* [PERMANENT TENANCY IN THE ABSENCE OF GRANT-- 

I. GENERAL RULE- * 

The duration of tonauuv like other terms is to be gathered from the contract of parties, 
express or implied, or from law and usage when conditions are annexed to it thereby ;—(Ih78) 
3 Cal. 696. 

II. WHERE THE ORIGIN IB KNOWN- • 

Where the origin is known or there was a lease under which possession is taken, the 
holding is referable to it and those tefms will be applied—3 tJal. G'J6 ; In Cal. 

III. PRESUMPTION WHEN UNKNOWN- 

In the absence of the above and subject to I. supra the presumption prxviA facte, is ono of 
yearly tenancy (or tenancy at will) and no presumption of permanency prtma facte arises :— 
(1878) 8 Cal. 696. * , • 

Onus is ou defendant : —(1904) 32 Gal. 51 P. C. 
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^ IV* VHBII PBSSUMPTIOH OP PESMANEVOY MAY ARISE- 

Bvt a pregjimption of permanency may be inferred generally from the following ciroum- 
Btaocee tbouf^ none of them is of a conclusive character :— 

<«) i. Long possession 7 B, L. R. 1691 (1889) 17 Cal. 144 ; (1901) 6 C. W. N. 901 ; 
, , (1904) 32 Caf. 51. 

ii. Btit mere long possession was held insufficient iu the following :—(1878) 3 G4l. 
696 : (J881) 8 C. L. B. 50; (1881) 10 G. L. B. 25 ; (1884) 10 Cal. 502 (origin 
fnown); (1888) 16 Cal. 223 (origin known); (1891) 15 Bom. 647 ; (1898) 96 Cal. 

• 896 at 908 

(y i. Uniform rent for a lomj time :—8 C. W. N. 155 ; 8 C. W. N. 297 ; 1 C. L. J. 677 
(progressive rent). 

ii. but see (1888) 16 Cal.-223 (origin known). 

Bee also our Notes to 11 M. 1. A. 483 and 12 M. 1. A. 263 in the Indian Beporfs 
(1910) Vol. in. 

(c) l^ession and transfei : -(1905) 5 C. W. N. 801; 8 0 W. N. 381; (1904) m Cal. 41 
(1904) 32 Cal. 61; 10 C. W. N. Notes 96, 128. 

(«i) Purpose of the lease :— , , 

as for building purposes(1881) 8 O.L.R. 50 ; (1881) 10 O.L.8. 25 (obs.) at30; 
11 O.L.R. 281 ; 2C.W.N. 273 ; 9 O.W.N. 463; 7 Bom. L.R. 401. 
for canal and reclamation :--(1901) 281. A. 211-- 28 Cal. 693. 

(«) i. Erection of pucca buildings . —3 C. W. N. 255; 4 C. W. N. 221; 5 C. W. N. 858 : 
11 C. W. N. 242. 

ii. this alone held insufficient :—(lS77) 3 Cal. 696; (1881) 8 C. L, R. 50; (1881) 9 
C. L. E. 221 at 223 ; 21 All. 496 P. C. 

iiL where the presumption is allowed to arise, it must bo shown that the erection was 
by the tenant or his predecessor ;—(1881) 10 C. I.. R. 25. 

Y. SUFFICIENCY OF PERMANENT STRUCTURES - 

i. But a tenant merely by erecting purniiiiient .slriicturo.s c.innnt enlarge the duration 

of his tenancy (1878) 3 Cal. 696 ; (1881) 10 C. L. R. 25. * 

ii. Exception to this rule founded on cijuity : — 

1. Where tenant by the act of the landlord is encouraged to lay out mjjuey :— 
lianisden v. Ihfson, L. R. 1 E. A I. Ap. 189. 

2^ Followed in (1901) 881. A. 811 P. C. -88 Cal. 698, where the (Tovernumnt were 
held bound by the grantco having been encouraged to dig canal and reclaim 
jangles. , . ^ 

3. Also see Plinmier The Mayor, etc., of Welltngtofi*{iiBi) L. R. 9 A. C. 699 
where Govcrnuient was held bound by the encouragemunt to erect permanent 
jetties, etc., under a license: 

'* The license given which was indefinite in point oi duration but was «ivocaUe 
at will, became irrevocable by the transactions of 1856, because those transac¬ 
tions were sufficiwit to create in his mind a reasonable expectation that 
his occupation would not be disturbed ;^and because they and the subsequent 
• dealingspf the parties cannot be reasonably explained on any other supposi- 

' tion. Nothing was done to limit the use of the jetty in point of Aamtion. 

^ The consequence is that Flimmer acquired an indefinite, that ie, practically, a 
perpetual right to the etty for the purposes of the original license, and if (he* 
igtpund was afterwards wanted for public purposesf it could only he taken 
torn him by the Legislature, etc." 

e 
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4. But where the grant waH not essential to the enjoyment of those objects pn 
which the tenant was encouraged to spend, this presumption is not^applied !— 
Bankart v. Tennant (1870) L. R. 10 Eq. 141. 

5. Nor where the landlord did not aotqrely encourage the tenant to do so but was 

, simply silent(1899) 26 I.A., S8--21 All. 496 P. C. * ’ ^ 

YI. EFFEOt OF ERECTION OF BUILDIN08- 

i. The tenant erecting buildings can ’■emove them :—(1902) 27 Mad. 211. 

ii. He may also be restrained from erecting:—(1881) 9 C. Ij. R. 221. , 

iii. For the evidentiary value as to the duration of tenancy, sec supra 1Y. and V.] 


• c 3 Cal. 702 ] 

The. 5th February, /f/.S. 

. Present : 

Mr. Justice Kemp anu Mr. Justice Morris. 

Mahomed Arahad Chowdhry.Defendant 

versus 

Sajidabaijoo.PlaintiU." 

[ -2 C. L. R. 46] 

Mahomedan Laio--Wid(nv's Eights — Itetvrn. 

By the Mahomedan law of mhcnUncc, in default of other 'harors and in the absence of 
distant kindred, the widow is untitled to the ‘ return,' to the exclusion of the fisc. 

This was a suit brought by the widow ol one Nawab Ali Chowdhry for 
recovery of possession of certain lands, part of the estate of her husband, wlio 
died on the 2l8t of July 1H67. The plaintiff claimed as sole surviving heir of 
the deceased. Jn the written statement, the defendant represent«id himself as 
a " cousin in the collulferal line ” to the said Naw'ab Ali Cbowdhry, and among 
other defellces denied the riglit of the plaintifl to more tlian a fourth share of 
her husband's estate. The parties to this suit were of the Siini sect of 
Mahoraedans. The Court of First Instance found on the facts that the defendant 
waa^not of the same family with Nawab 41i Chowdhry, and that, in the absence 
of any other heir, the plaintiff w’as entitled to all the properties left by 
her husband, the said Newah Ali Chowdhry. The defendant appealed to the 
High Court. 

Mr. H. Bell (with him Moulvi Serajul Islam and Moulvi Mahomed Yousuff) 
for the Appellant. 

[7033 Mr. C. Gregory and Baboo Joy Gobind Shome for the Respondent. 

Mr. II. Bell .—The plaintiff’s claim is inadmissible under Mahomedan law. 
At most she is entitled to no more than a fourth shar^of her husband's estate. 
She cannot share in what is technically called the ‘ return '— Mv^samut 
Hurmut-oohNissa v. Allahdia Khan (17 W. R., 108). Where the shares do 
not exhaust the property, the surplus goes to the residuaries connected by 
‘ naftab ’ or consanguinity with the deceased. Between wife and husband there 

* Regular Appeal, No. '^49 of 1876, ;^gainEt the decree of Bam Goomar Pal Chowdhry 
Roy Bahadoor, Bobordinate Judge of Zilla Sylhet, dated the 26th of May 1876. 
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is po nasab ; see Baillie’s Mahomedan Law of Inheritanoe, pp. 10, 13, 44, 77, 
aad79', %ee also Ramsey’s Chart of Mahomedan Inheritance, p. 27. Later 
commentators assent to the doctrine that the widow may obtain a share in 
the return, see Sliama Churn’s Tagore Law Ijectures (1873), pp. 91, 95, 232, 
,aad 2g3 ; but only*on the ground of irregularity or insecurity in the public 
treasury^; it was thought that the property should go by preference to the 
Mahomedan wife rather than to an alien Government. But the widow, unless 
the heir,pould not resist the right of the Grown. The Grown takes not under 
Mahomedan l(jw, but by virtue of its prerogative— Collcctoi' of Masulipatam v. 
Chvaly Vcncata Narainapak (8 Moore’s 1. A., 500, 620), Advocate-General v. 
Ranee Hwrnomoye Doss^' (9 Moore’s 1. A., 387, 405). The defendane is in 
possession. Except oft proof of title by tlie widow, she has no right except as 
to a four-anna share; the remaining twelve-anna share has escheated to the 
Crown. The possession by the defendant holds against all claimants except 
the Crown. 


Mr. C. Gregory for the Respondent.— In this case there are no residuaries, 
and except the widow no sharers. The authoritios already quoted show that 
the widow is entitled to the return ; the point was so decided in Mussamut 
Soobkanec v.^Bhetwi (1 Sel. Rep., S. D. A., 346). * 

Mr. Bell in reply. 

Our. ad. viclt. 


Kemp, J. (Morris, J., coficumfig) (after disposing of questions not material 
to this report, proceeded as follows) :—It is [704] admitted by the defendant 
that tlic plaintiff, as widow of the late Nawab Ali Chowdhry, is entitled to a four- 
anna share; but it was at first alleged by him in his written statement that she 
was in possession of that four-anna share. That contention was subsequently 
abandoned in the course of the argument by tlie learned Counsel who appears 
for the appellant, and it is clear that the plaintiff has been dispossessed even of 
the share to which she is by tlie admission of the defendant entitled under the 
Mahoinedan law. Tliat brings us to the question raised in this case as to v^hether 
the plaintiff is entitled to succeed to anything beyond a four-anna share in the 
estate of herjate husband Nawab Ali Chowdhry. The learned Counsel for the 
appellant quoted a Privv Council decision in the case cff Mussamut Ilurmut- 
ool-i^issa Bcgam v. .lllahdia Khan (17 W. R., 108) ; llajee lledayutf; Baillie’s 
Mahomedan Law, 2nd edition, pp. 10, 11, 44, 77, 79 ; Macnaghton’s Mahomedan 
Law, p«93; and also a passage at p. 651 of the Futwa .\lumghiri. In the Privy 
Council decision quoted by the learned Counsel, their Lordships observe that 
" the proposition which assumes that if there are no.residuaries the three-fourths 
of the property would necessarily go to the Crown, may be contestable. As 
a general rule, a widow takes no share in the return ; but some authorities 
seem to hold that if there are no heirs by blood alive, the widow would take 
the whole estate to the exclusion of the ffsc.” Now these observations, 
although they had no bearing upon the ultimate decision of the ease, seem to us 
» rather in favour of the plaintiff than of the defendant. Then with reference 
to the quotations from ^l^illie’s and Macnaghten’s Mahomedan Law and from 
the Futwa Alumghiri, there can be no doubt that the more ancient authorities 
did hoH that the widow and the husband were not entitled to the " rudd ", or 
return, under the Mahomedan law; but more modern authorities have held the 
other way, and have ruled that in the absence of the "bait-ul-mal,” the widow 
and husband are entitled to the return. The other side have quoted a deci^on 
of the Sudder Dewany Adawlutin the case pf MussamtUt Soobhanee v. Bhetun 

alias Shah Azim Alt (1 Bel. Bep., S. D. A., 346) before Harrington [708] and 

* 
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Stuabt, Judges of the Sudder Dewanv Adawlut. In that case, which is 
precisely on aU fours with this case, the futwa of the moulvis was tjikei), and 
it was to this effect tljat the widow was entitled to the return under the 
Mahomedan law. The authorities cited Jjy the moulvis in support of their 
futwa ajre mentioned in a note appended to that case by Rir William 
Macnaghten. These authorities are the Ilemadya, which i.s a work of 
considerable authority (see page 341 of Morley’s Digest), and the Zukheerali, 
The modern authorities as to the widow being entitled to thei return j^nder the 
Mahomedan law are set out at p. 233 of Sliama Cliurn’^ Lectures on 
Mahomedan law- " 

We, therefore, think that the weight of author it’;;? is in favour ol the plain¬ 
tiff’s contention She, as widow of Nawab Ali Chowclhry, is entitled to the 
return to the exclusion of the defendant, who has failed to eabablisli Iris title 
as kinsman under the Mahomedan law. We, therefore, hold with i.he 
Subordinate Judge that the widow is entitled to the return. 

^ Appeal nllou'c.d. 

NOTES. 

C MAHOMEDAN LAW—SUCCESSION -HUSBAND AND WIFE -RETURN 

This ciisp was followed in (1903) 30 Cal. 683. In (1H81) 11 Cal. 14, it was (rnniod out tha 
the wife is not entitled to thi' return until the distant kindred too are exhausted (unlik 
other takers hy the return).) 


[ 3 Gal. 706 ) 

The imh February, 

Phesknt; 

Me. Justice Kemp and Me. Justice Morbis. 


Bemolasoondury Chow'dhrain and others.Plaintiff's 

versus 

> 

Punchanun Cliowdhry and others.Defendants. 


Hiyhts widn- partition {Butwarn) rroceednigs— Res Judicata— Fxplanation 
IJ, s. JS of Civil Procedure Code—-Beg. XIX of 1800. 

A sued E to establish his rights of possession to certain lands allotted him under a 
butwara made in accordance with the provisions of Rog. X£X of 1806. In a previous suit by 
B instituted after the butwara against a tenant for arru.irs of rent due for a portion of the 
lands now in dispute, A intervened and was midu a defendant on the sole ground that he was 
the person entitled to the rent, but failed to establish his claim. Held, folbiwing the Full 
Bench oAne of Oavind Ckuiuier Konndoo V. Taruck Ghunder Bose (l.E.R.. 3 Cal. 145; S.O., 
1 Cal. Eep,, 35), that A’s present suit was barred by the judgment in the former suit. 

[706] Teis w^as a suit for possession ou tho hasis of xcmmdari title to a 
half share in certain villages in Parganna Sonabaju. On the 21st of November 
1852, the plaintiff, together with other shareholders, purchased certain property, 
including the lands now in dispute, at a sale for arrears of Government revenue. 
In the butwara carried out under the provisions of Reg. XIX of 1806, these 

• Regular Appeal, No. 538 of 1876, against the decree of Baboo Nundoo Coomar Bose, 
Second Subordinate Judge of Zilla Baj^^ye, dated the 27th May 1876. 
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lands fell within the share allotted to the plaintiffs, and on the 15th of Sep¬ 
tember ll::}72 formal possession was given to them by proclamation of the amin. 
In attempting to take actual possesaicm of the lands, the plaintiff's were opposed 
by the de^ndants; and on thii 50^of October 1872 the Magistrate of the 
^distriq^, in a procedBing held .'Unddr s. 318 of the Code of Criminal Pi;ocedure. 
directed Jthe defendants to be retained in possession till ousted by due* course of 
law. Some time in the year 1874 the defendants instituted a suit against one 
Komal C^ose, a tenant of a portion of the lands in dispute, for ar. ears of rent; 
whereupon tl^ husband of the present plaintiff obtained permission, and 
w\s made a party to this suit, on the allegation that he was the rightful 
landlord; but he put forward no claim to tlio property based on the butwara 
proceedings. The Mifhsif gave the then plaintiff a decree, which was upheld 
on appeal by the Lower Appellate Court on the 29th January 1875, on the 
ground that the present defendant had established a right to, and was in 
possession of, the lands in dispute. The plaintiff's tiled the present suit on the 
16th September 1875 in the Court of the Subordinate .Tudge of Rajshahye, who, 
on the 27th May 1876, dismissed it, holding on the facts that the defendant was 
the owner and entitled to possession. 

^ Saroda Gobirid Ohowdhry, the husband of the plaintiff', died pending 
the suit, and Bemolasoondury Chowdbrain was put on the record as his 
representative. She now preferred this appeal to the High Court. 

Baboo Srinath Das and Baboo Gooroo Das Banerjee for the Appellants. 

Baboo Mohini Mohun Boy and Baboo Ishiir Chunder Chuckerbutty for the 
Bespondents. 

[707] The judjgment of the Court was delivered by 

^Kemp, J. (wlio, after stating the facts of the case, continued):—In 
appeal before us the ffrst ground taken that there is no such putnee talook as 
alleged by defendants has been virtually abandoned. Indeed, in the face of the 
evidence, it is clear that this talook was in existence prior to 1806, in which 
year UpendroNarayan Chowdhry, zemindar, assigned it by way of maintenance 
to his grandsons Permanand Chowdhry and Lukhi Chunder Chowdhry ances¬ 
tors of the j^resenb defendant No. 1. Its existence was also established by 
the decree in the suit of Saroda (Sohmd Chowdhry and others v. Kow-ul Ghose 
The second alleged ground of action is equally untenable, because any posses¬ 
sion which may be given, or be said to be given, under the Butwara Law can 
havS no force against third persons who were no parties to it. 

By a butwara the rights of undertenure-holders are in no way affected, and 
though, as between shareholders, the assignment of specific lands to each share¬ 
holder has binding effect, yet such assignment does not of itself entitle the 
shareholder to obtain khas possession to the deprivation of the rights of the 
tenants on the land. 

Another bar to the entertainment of this suit is the prior adjudication 
recognizing the title of the defendants in the suit of Saroda Gobind Chowdhry 
and others v. Komul Ghose. In that suit the plaintiffs chose to inteivene, and 
the question of title as between theiu and the defendants was distinctly raised 
and determined. In the words of the judgment—*' The plaintiffs have suflfi- 
oiently proved by documentary and oral evidence that they have a right to, and 
are in possession of, an eight;atina share of turuf Ekdanta in virtue of a puthee 
talook." •Ae* moreover, that suit was instituted two years after the conclusion 
of the butwara, any right to khas possession which the present plaintiffs 
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OODsidered tbemRelves entitled tp undep’the butwara should have been expressly 
set forth in that suit. They are, therefore, estopped under the ruling of the Full 
Bench in Gohind Chanier Koondoo v..Taruck C.wnder Bose (I. L. R., 3 Oal., 
145 ; S.C., 1 Oal. Bep., 35), from sebtin^^pthis title [708] now. ^This prin¬ 
ciple is als':> recognized in tba now Coda of OivH Procedure? s. 13, ex'pl. II. On 
the merils, we think that the possession of the defendants cannot be disturbed. 
(The learned Judge tlien proceeded to examine the evidence and continued.) 
When, therefore, it is apparent tliat this talook has been known and recognised by 
the ancestors of the parties in the present suit, and that the defendants or their 
ancestors have been in continuous possession of the lands appertaining to their 
share for upwards of seventy years, we think that ii*doeB not lie in the po^ver 
of the plaintiffs to disturb this existing possession. ’ If the plaintiffs could 
truthfully assert that they knew nothing of the existence of this talook in the 
possession of the defendants, and accepted the lands assigned to them under 
the butwara, because they were under the impression that the assets were cal¬ 
culated upon the rental payable by the ryots, which rental tliey were to receive, 
this would-be good ground for applying to the Board of Revenue to set aside the 
butwara. But there is no jurisdiction in the Civii Court to disturb a butvara 
which has been effected by the properly-constituted authorities acting in 
accordance witli the law. » 

The suit was, therefore, rightly dismissed by the Subordinate Judge. 

.Accordingly we affirm the judgment of the Subordinate Judge and dismiss 
this appeal with costs. 

ippeal dismissed: 


NOTES. 

[ Suu tibe Notes to I, L. B., H Cal., 145 siqua. ] 

L S Cal. 708 ] 

The 14th March, 1H7H. 

• Pkksent: 

Mr. JiisTicK Maukby and Mr. Justice Prinsep. 


. Pogose.Judgment-debtor 

. vfrsiis 

Catchick and anotlier.Decree-holders.' 

[ a C. L. R. 878] ' ' 

Charter Act (:H and 25 Vict., c. 104), s. 15~Krroneons order- -No right of 
appeal— Putting a^partg on the record who is not legal representative 

of a deceased person. 

Where a decree .had been obtaitiod against a British subject domiciled in India, who 
subsequently died intestate, and an order was made reviving the decree against one of his 
children, and ordering execution to proceed before [709] letters of administration to his 
estate had been taken out, and without inquiry being made as to who were his legal personal' 
representatives,—/telij, that although no appeal lay against the order, yet that as it was 
clearly erroneous, and as, under the oircumstanccs of the case, it must lead to the greatest 
confusion and injury to the interests of the parties, if the execution wa.s proceeded with, 
the Qourtwas justified in intcrtcring under s, 15 of the Charter Act. 

' • Miscellaneous Regular Appeal, No. 34‘i of 1877, against the order of Babu Nufiur Ghunder 
Bhutto, the Officiating Soucud Subordinate Judge of Zilla Backergunge, dated SSrd August 
1877. * 


1 OAL,— -147 
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In this case a decree had been obtained against one Peter Nicholas Pogose, 
a British subject domiciled in India. He subsequently died intestate. The 
lower Court, before letters of administration were granted to his estate, and 
without inquiry as to who were his* legal personal representatives, revived 
tlie decree against the appellant, one of his children, and ordered execution 
to proceed. 

Mr. McNair for the Appellant. 

Baboc^ Bhoohuii Mohan Da^fi for the Respondents. 

The jud^njent of the Court was deliversd by 

Markby, J. -In this case we think that the order of the Subordinate 
Judge, so far as it makes present applicant. Mr. P. N. Pogose, a party to 
these execution proceedings, must be set aside. 

The original judgment-debtor was dead. He was an Armenian, and, there¬ 
fore, succession to liis estate is governed by the Succession Act, and the only 
person vyho could be his representative is the person indicated by that Act. 
The only ditliculty at all aliout the matter is whether there is an appeal against 
thi.s order of the Subordinate Judge or not. Whatever our own opinion may 
be, however, it is better that in this particular case we should follow the deci¬ 
sion of Mr. Justice .\INSL1K and Mr. Justice McDONELL given in a somewhat 
similar case oi. the ilHth August 1877, in which it was hold that no appeal lies,” 
[710] and for the purposes of tliis case adopting that decision, w’e hold that no 
appeal lies in this case also. But nevertheless, although no appeal lies, we think 
it clearly a case in which we ouglit not to allow this erroneous order of the 
Subordinate Judge to stand. Il is quite clear that it must lead to the greatest 
possible confusion and injury to the interest of the parties in this case, if this 
execution is proceeded with in the shape in which the proceedings now stand. 
Warning has already been addressed to the Subordinate Judge in the very 
judgnaent to which 1 have referred. Possibly, that judgment was not before 
him when he made the order now complained of. But it appears that there 
was before hita another order of this Court in which it was distinctly pointed 
out that ho had done entirely wrong in putting Mr. P. N. Pogose upon the 
record in defiance of the Succession Act. We are wholly at a loss tounderetand 
why the Suhordinato Judge in spite of warnings of this Court insists on persever¬ 
ing in this course, and we think that on this occasiop we are justified in 
interfering under s. Ifi of the Charter Act. We do not intend todi^'er from 
what the Chief Justice said iti the case, which was heard before himself and 
Mr. Justiue MlTTEK I. The Subordinate [7n3 Judge had no doubt jurisdiction 

*Sec Tio-ygo v, Pogoxe, Misr. Rp. Appeal, No. 104 of 1877 (AINSLIIS and McDonkIjL, JJ.) 
in which the ioarned .luclgcs hold that n. of Act Vlll of 1859 prohibited an appeal from an 
order made on proceedings taken under .s. aio of the .same Acit. .The rule applicable on such 
cases being analogous to that laid down in respect of s. ‘208 by thfe Privy Council in Alndun- 
mssa KhaUion v. Arnirvnmssa KhaUmn, l.L. R., 2 Cal., 327 


1 The loth Heptembor, 1877. 

Present : 

c Sir Richard Garth, Kt., Chief Justice, and Mr. .Iustick Mitteb. 


In the matter of P. N. Pogose.Petitioner 

versus 

Kbajah Ashanoollah.Opposite party. 


(Rule No. 962 of 1877, in the case of P. N. Pogose v. Khajah Ashanoollah. 


Mr. Q. Gregory and Baboo Chimder Madhub Ohose for the Petitioner, 
Messrs. Evans and Jackson for the Opposite part/. 


V 
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to decide who was the legal representative of the deceased and, if he had decided 
that, we should not have thought it right, having regard to what has been 
said by the Chief Justice in his judgment, to interfere under a. 15. But he has 
not decided that question in this case. • He could not venture to«decide that 
Mr. P..]^. Pogose was his father’s representative in th^ face of tli<^ Chiqf 
Justice’s judgment and the Succession Act. What ho really does is^his: Ho 
C712] chooses to take upon himself to say that the proceedings pointed out 
by the law would be very inconvenient to the parties, and thiriks that he 
would do some good to them by taking the course which he lifts taken. As 1 
havo already said, the result of taking that course must he ilisastrous to *the 
parties, and we think we are fully justified in iiiteffering in this case. The 
order of tlio Subordinate Judge putting Mr. 1*. N. Pogose upcm tlie record as 
the legal representative of the deceased without enquiring whether he is so 
or not, is an order which cannot be allowed to staiul. Properly there ouglil 

Garth, C. J. (WiTTBB, J., coiicarrin;/).—We think tli.ir nili - .ild lie cli»cli.irge(l. 
It IS ail application under s. 15 of tlio High Courts A<-1 to set aside order nude hv the 
8iibordinateVudge of Daeica admitting the applicant, a defeiKl.iiit on the >rd, as representing 
the de.cea.sed judgment-debtor, and ordering the sale ot the projiei tj tc proceed accordingly ; 
and the ground upon which the rule was moved was that the Bubord to Judge had no 
jurtsdictiou to make that order. ^ 

The Subordinate Judge was, undoubledl>, wrong iii making the orifer eoinplanied of 
and the question which wo have to decide is whether the order was meicly an erroneous deci¬ 
sion, in a matter which it was for the Judge to deteriuiiie, or whether it was u nullity as 
made by him without jurisdiction. 

The Judge was dearly not justified in placing the applicant on the record, and he ought 
to have known his duty better than to have made an order of this kind directly in the teeth 
of the provisions of the Succession Act, and without making an^ proper enquiry as to 
whether Mr. Pogose, who was put upon the recoid, was the legal representative of the 
deceased. 

Ho was also very wrong in making an order of this kind on the vers day that *hc sale 
was to take place. Such conduct was obviously calculated to induce the sale of the propciU 
at an inadequate price, and if vve wore satisfied that the order of tl ■ Subordinate Judge was 
made without jurisdiction, we should certaiiil> have set aside the order and Lin s,tie which 
took place under it. 

I?ut it appears to u>., having regard to the prnvisioiis of the Proecdure Pode, that the 
Subordinate Judge was the proper person to decide m point of fact as well as law, who was 
the proper representative of the deceased. • 

The person who was put upon the record was the deceased jiidgnieiit-delitior’s eldes 
Ho was summoned in the regular way, under s. ‘ilU, to show I'ausc why he sh luld ot la 
made a parly to the sun and why the deercc should not be executed against him. 

It appears that he came boforo the Court iii ohodicm;,' to th.it summons, and Ijisobjeetion 
there was not that he had not been duly made the legal representative of the deceased under 
the Successio.n Act, but that he had no longer anything to do witli his father's property, 
which had been convoyed away lo the Official 'I'rustce for the benefit of the judgiiicnt-dcblur’s 
creditors. 

Whether he took the proper point or not, the Subordinate Judge was very wrong in deal¬ 
ing with the matter iis he did, but he was clearly, as it seems to us, the only proper person to 
decide the question before him. Suppose two persons, both cla'ining to have been made 
representatives of a dcoea.sed person under the Suceossioii Act, had appoirod before the 
Court, and that the only question was which of them was th.i legally-constituted represent 
tative. That question must have been determined by the Subordinate .Judge. Wo arc, there¬ 
fore, of opinion that he ha.s not acted without jurisdiction in deciding that the applicant was 
the proper person to be put upon the record, but he has been guilty ot an error of jaw, which 
the present applicant might have rectified, if he had appealed within the time allbwcd him 
by law. 

He has not chosen to take that course. Ho has allowed the time to go by, and now he 
S,sks this Court to put its extraordinary powers in force to assi.si him out of the difficulty. 

This Court, under %ho circumstance, has no power to help him, and tko rule must be 
discharged with costs. * 


X171 



l.Lit. S Cftl. 7i3 


HUKRtSH C'HTJlfDRR ROl* W 


to hftve been a formal application under s. 15; but as there has been some 
difference of opinion between the Judges of this Court upon this matter, we think 
that we are justified in treating this case substantially as an application under 
s. 15, withosit putting the parties to hirther expense. 

, De(\ling with this ease under s. 16, we direct that^the order of thp.Subor¬ 
dinate Judge putting Mr. P. N. Pogose upon the record as the representative of 
the deceased be set aside We make no order as to costs. 


.. NOTES. 

ItBee (1885) i) Bom. 43‘2 where it was held that the f.ict of a case being decided on a wrong 
view of rea judicata did not caR for the exercise of re visional powers.] 

c seal. 712 ] 

The bih Mai/, lbT7 and 6th Fehruaru, lb7S. 

Present: 

Mr. Justice Ainslie and Mr. Justice Morris. 

»Elurrish Chunder .Judgment-debtor 

versm 

The Collector of JesoOre.Decree-holder.' 

Under-tenure-^Arrears — Sale in Execution—Execution against other Property — 

(Bengal.) Act VIII of 1869, s. 61. 

.4, a judginonii-creditor, having obtained twodeeroea—one for money, the other for the rent 
of certsyn tenurc.s—sold his debtor's right and intoresb in the tenures in cxceutiou of bi.s 
money-decree, and afterwards in execution of Ills decree for rent ag.iiiii put up for sale the 
same tenures. At the second sale, JB became the purcba.sur of whatever could pass under such 
sale. A subsequently sued and obtained a decree against H for arrears of rent that [718] had 
become duo in respect of the said tenure since the last supposed sale to him, and in execution 
of such liist-mcntioued decree again attached the tciiurcK. On the intervention of third parties, 
the tenures were celcased from attachment. A having applied to levy execution on other 
immoveable pruiicrtios of B, held that the tenures having been released from attachment, A was 
not entitled, under s. 61 of Act VIII of 1869 (B. C.), to proceed against the other immoveable 
property of B, it being open to him to show by a regular suit that the tenures wore liable 
to be sold in execution of his decree, and fuither, that upon the facts of the ease he had 
disentitled himsolf to any equitable relief. « 

In this case the plaintifi', the proetent decree-border, ^obtained two decrees 
against oue Behari Lall: the first an ordinary monoy-decreer the other a decree 
for the rent of certain tenures. In execution of the money-decree the plaintiff, 
on the 15th April 1869, sold his debtor’s right and interest in the tenures, 
which ultimately passed into the hands of two persons, Keshub Nath and 
pmnatb. On the 24th of the same month the plaintiff, after having extinguish¬ 
ed the whole of Behari Lall’s interest in the said tenures by the previous sale, 
proceeded again to sell the same tenures in execution of his decree for rent, and 
whatev«f may be supposed to have passed by such sale was purchased by the 
defendant, the present judgment-debtor. Subsequent to this sale the plai»ti€ 
brought bis present suit against the defendant for arrears of rent since due on 

• MisoellanSous Special Appeal,No. 42 of 1877, against the order of H. B. Lawford, Esq., 
Judge of Jeesore, dated the 31st of January 1877, affirmihg the order c4 Baboo 

Kedaressur Boy, Subordinate Judge of that district, dated the 6th of November 1876. 

e 


11T8 





THE COLLECTOK OE JESSOBE [1878j I.L.R. $ Cal. 7l4 


the same tenures, and in execution of the decree so obtained attached the 
tenures. Third parties intervening under s. 246 ' of Act VIII of 1859, the 
tenures were, on the 11th May 1873, released from attachment. The judgment- 
creditor then sought to levy execution an other imnioveablo properties of the 
judgmeoji-debtor. * , 

The Lower Appellate Court affirming the order of the Court of FirsiJ Instance 
considered that, as he (the judgment-creditorj had done his best to get the 
tenures sold, but that the Subordinate Judge, by an apparently illegal order 
refusing their sale, had released them from attachment, hu'was entitled to 
proceed against other immoveable property of tlie judgment-debtor. 

The present appeal was accordingly preferred to tlie High Court. The 
case came on for argument on 8th May 1877. 

llaboo Nulht Chunder Sen for the Appellant. 

[710 Baboo AnJioda Persaud Bansrjee for the liespondent. 

Ainslik and MoBBIS, JT., reversed the order of tlie Courts below on the 
ground that the question had already been decided in a previous application to 
execute the decree which had been refused by tlio .Judge of the ^l-Pergunnahs 
on 11th March 1873, and that as no appeal had been preferred* the question 
must be taken to have been finally detennined. 

Subsequently, but before judgment was signed. Baboo Aniwda Persaud 
Banerjee, for the respondent, pointed out to the Cuutt that the ^rport of the 
decree passed by the Judge of the 24-Pergunuahs on lltli Marcii 1^73 had been 
misunderstood. 


The following judgments were accordingly delivered by 
Ainslie, J. —A judgmemt in this case was delivered hy us on tho Hth oS May 
last, but before it was signed it was objected b>,Baboo Iniioda Persuad Banerjee 
for tlie respondent, tliat the Court had fallen into a mistake as to the 
purport of tho decree made by tho Jiidgo of 24-Porguunahs on tho IJth of 
Marcii 1873. On examining that decree it appears to us that it was so. The 
case, therefore, must be disposed of on other grounds. 


[Soo. 246 :—In tho 


How clioins and obji'i-- 
tioiiM totho siiiloof attiHchod 
property aro to ho 
investigated. 


nil of any ulaiiu Imjjiir referred to, or oljjeetion offered .agaiu.st thts 
sale of lands or any other iniinovoabJu or moveable property which 
may have been attached in exi'uutnm of u decree or under any 
order for attachment passed before judgment, as not liable to be 
sold ill cxocution of a decree against tin; deloiidant,’tho Court 
shall, subject to the proviso cont.Mued in the next succeeding 
section, proceed to invc.stigatc.ttn' same with the like powers a.s tl the clainiaiit had been 
originally made a defendant to the suit, and also with such powers a.s regards the summon¬ 
ing of the original defendant as are uontained in section 2-20. And if it shall appear to 
the satisfaction of the Court that the laud or other immoveable or movealile property was 
not ill the possession of the party against whom execution is sought, or of some other 
person in trust for him, or in tho occupancy of ryots, or cultivators or othci person 
paying rent to him at the time when tbo property was attached, or that, being in tho 
possession of tho party himsedf at such time, it was so in his possession not on his own 
account or as his own property, but on account of orm trust for some other person, the Court ‘ 
shall pass an order for releasing the said property from Httacbmoiit. But if it shall 
appear to the satisfaction of the Court that the land or other immoveable or moveable 
property was iii possession of the party against whom cxocution i.s sought, as' his own 
property, and not on account of any other person, or was in the possession of some ether person 
in trust for him, cr in the occupancy of ryots or cultivators or other persons paying rent 
tojiim at the time when the property was attached, the Court shall disallow the claim. 
The order which may be passed by the Court under this section shall not be subject to 
appeal, but the party aguinst whom the order may be given shall be at liberty to bring 
a suit to establish his right at any time'within one year from the date of the order,3 
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The object of the special appellant here is to set aside the judgoient of 
both the Cparts below on the ground that it is inconsistent with the terras of 
8. 61 of Act VIII of 1869 (B.C.) which says that “ if after sale of any such 
under-ienur^ in execution of deoreemaj portion of the amount decreed remains 
(Jue, prgcess may he^applied for and issued against any other property, move- 
able or injmoveable, belonging to the debtor.” In this case the under-tenure, 
of which the arrear was decreed to be due, has not been sold. Therefore, in 
the wordsiof the section, execution cannot proceed against any other immove¬ 
able property the debtor But it is contended tliat inasmuch as the tenure 
had been attached and subsequently released from attachment by an order of 
Goart, and as execution therefore could not proceed against it, the judgment- 
creditor is clearly entitled to j^roceed against other iminoveable property of 
the debtor 

C7IS] In the first place it does not appear that the creditor has exhausted 
all the remedies open to him. On the order of the Subordinate Judge releasing 
the property from attachment it was open to him by a regular suit to 
show that the property was really liable to ho sold in execution of Siis decree. 
Besides, it appears t.o us that if we are to go into the question of the equity 
of the judgment-creditor, vve must look at the whole of the facts. On the state¬ 
ment of facts put before us it seems to me, speaking for myself, perfectly clear 
that the judgment-creditor is not entitled to the equitable relief he seeks. 
(The learned Judge proceeded to go into the facts ol the case, and continued.) 
Whatever may be the rights of a zemindar holding a decree for rent against 
one of his tei^ants in respect of the sale of the tenure on which the arrears have 
accrued, when such riglits are put forward in opposition to the rights of third 
parties, it seems to me that it is impossible for any zemindar to put for¬ 
ward a claim under the Rent Law which shall take ofFoct against his own 
acts done as in thi-i case under the Code of Civil Procedure. It is sufficient 
to state the circumstances of the original sale to show that when nominal 
arreais are said to have accrued due from Hurrish Chunder, the appellant, on 
the tenure noininallv sold to him, but jireviously sold to others ; and when it 
is sought to seize and sell other property of Hurrish Ghuniler for such arpears, 
the whole proceedings are certainly tainted by want of equity. Therefore, 
when the zomyidar comes hero and asks us to give him an equitable relief 
against tlie distinct words of the Statute, it seems to ftio that his mouth is 
complotolv closed by reference to his own proceedings in 1869. • 

1 would, bhoreforo, reverso the judgments of both the Courts below 
with coste. 

Morris, J. - -1 concur in thinking that no further execution as asked for, 
can he taken out. * ’ 

* Appeal dismissed. 


NOTES. 

t Where the tenure was transferable by custom or law other immoveables might be 
proceeded against:—(1881) 7 Cal., 748. Hut this was doubted in (1886) 14 Cal., 14, and as the 
*Aot itself was repealed no reference was made to tho EnU Benoh.J 
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lUBjfThe 7th March, 1878. 

Present: 

Mr. Justice Kemp and Mr. Justice Morris. 

’ Ranisoonder Sandyal.Judgment-debtor 

> 

verstis 

Gopessur Mostofee and othera.Decree-liolders." > 

—— — » 

[ 2C.L.R. 2201 

Execution — Claim—Suit — Limitation—Act VllI of lHoU, hh. MIL- 

Act IX of 1871, Sch. II, Art. 167. 

Within three years of his first application in exocutinn of a rcnt-dccrcc, .1, the judgment- 
creditor, made a second application to sell certain lands, the alleged property of 7f, the 
judginent-dobtor. Third parties intervened, who established their claim to tho land. A 
thereupon brought a regul-vr suit, and succeded in obtaining a decree, de.eliinng the lands in 
suit to be the property of B. Within a year of the date of tins doeree, but iiioro than three 
years afti'r hia fir«t application for execution, A. filed ii third application for .ittaehnieiit of 
other hinds belonging to B. Held, the application was barred b\ limitatioi i. 

Baboo Pyaroo Tuhobildnrtnee v. Syvd Nmir Hossein (iJU W.R., Ih:!) distinguished. 

On tlie Isfc August 1H64 tlie plaintiff obtained u decree in a suit for rent 
against tbe defendant (afterwards confirmed by the Iligli Court), and on the 
2nd of January 1889 applied for execution of his decree under a. 212 of Act 
VJII of 1859. On the 22nd November 1870 tbe decree-holder made a second 
application to sell tho right, title and interest of the judgment-debtor in a 
certain decree and certain lands were specified in such application. Third 
parties intervened under s. 246 of .Act VIII of 1859, and on this clairfi the 
properties wore released from attaclnnent. On tho 6th Deceml)er 1871 the 
decree-holder instituted a regular suit to establish tho right of his judgment- 
debtor to the lands previously attaclied and obtained a decree on the 22nd 
Apriri872. This decree was uphold by tho High Court on tho 16th July 1874. 
Before the final order, the decree-liolder made a third ajiplicatjpn on the 6th 
September 1873, asking that a certificate might he sent to the Munsif of 
Nattore .in ordei' that proceedings in e.xocution [717] migiit he taken 
against property belonging to the judgment-debtor in that district other 
than the property, the subject of the regular suit. The application con¬ 
tained no reference .to the properties which were the subject of the regular 
suit. The only i)aper filp^ with the ajiplication was the original decree 
of the first of August 1864 for rent, and the subsequnnt orders of tlie Judge 
and of the Higli Court confirming that decree. The Court of Trst Instance 
rejected the application as barred by limitation, on the ground that the judg¬ 
ment-creditor had not shown due diligence in filing hi.s regular suit after the 
successful issue of the claim made by tho intervenors under s. 246 of Act VIII 
of 1869. The Lower Appellate (jourt, on the authority of Baboo Pyaroo Tuhobil- 
darmee v. Syud Nazir Hosnem (23 W.R., 183), reversed the decision of the 
Court below. The judgment-debtor appealed to the High Court. 

Baboo Mohini Mohun Boy for the Appellant. 

Baboo Bash Behari Ohose for the Respondents. 

* Miscellaneous Special Appeal, No. 25‘2 of 1877, against tho decree of 11. Beveridge, 
Esq., Officiating Judge ef Zilla Bungpore, dated 12th May 1877, rever.«iing'the order of 
Baboo Shamchand Dhur, Munsif of Bograh, dated 19th January 187C. 
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Baboo Mohini Mohun Roy. —Baboo Pyaroo Tuhohildarinee v. Syud Nazir 
Hossein (2ii^ W. R., 183), the case quoted by the Court below, does not apply 
to the present case. Here there was a fresh application for attachment of 
different la?»dB ; the application was sclent upon, and therefore must be taken to 
have purposely ignored, all the proceedings under the regular suit. H must, 
therefore,,stand or fall on its own merits ; and being admittedly made beyond 
time, is barred by limitation. Nor can the application be brought within 
art. 167, Sch. II of Act IX of 1871, as it was not made to keep in force a 
previous execut’on proceeding. 

Baboo Rash Behan Ghose. —The last application made by the judgment- 
creditor may be said to have been one to “ keep in force ” a previous decree or 
order of the Court —see (Jhunder Coomir Roy v. Bhuf/gobutiy Prosonno Roy 
(I.,L. R., 3 Cal., 235; s. c'., I C. L. R., 23); and having [7f8] been made 
within three years of the previous application of the 22od Novetnher 1870, is 
within time. Again, the decree-holder was obstructed in obtaining execution of 
his decree; the time occupied in removing these obstructions cannot ,jie included 
in the period of limitation applicable to this case. The case quoted by the 
lower Court strictly applies to the facts of this case. The form and method of 
application lastly made'by the judgrnfjnt-creditor may he open to comment, hut 
the Court wilMook rather to the facts which preceded that application, and not 
to the way in which the application was made. 

Baboo Mohini Mohun Hoy in reply. 

The jad^ment of the Court was delivered by 

Kemp, J. (who, after shortly stating the facts, continued):--It is contended 
by the pleader for the special appellant that if the starting point is to be tiie 
application under s. 212, which was made on the 2nd of .lanuary 1869, then the 
present application having been made more than tliree years from that date is 
barred. On the other band, it is contended by the pleader who appears for the 
respondent, that the application of the 6th of Beptomber 1873 is within time, as 
the last previous application was made on the 22nd of November 1870. *That 
was an application to sell the interest of the judgment-debtor in a certain 
decree and certain specified properties. 

» 

The pleader admits that this application of the 22nd November 3,870 was 
not made under s. 212 of tlie Civil Procedure Code, but ho says that it was an 
application “ to keep in force" the decree within the meaning of art. 167 of 
Sch. II of the Limitation Act as interpreted by the Full Bench in In re 
Chu7ider Coomar Roy v. Bhuggohvity Prosonno Roy (I.L.R., 3 Cal., 
236; S.t:., i C.L.R, 23). But we think that this'reasoning is wrong. The 
application being for sale of certain properties already under attachment 
under an order issue<l on the application of the 2nd of January 1869, it was 
clearly an application to enforce the decree, and not one merely to keep 
the decree alive in the sense intended by the Full Bench. But the [719] 
pleader further contends, on the strength of the decision of Justices MaEKBY 
and ROMESH Chunder Mitter, in the case of Baboo Pyaroo Tuhohildarinee 
V. Syud Nazir Hossem (23 \V R., 183), that the application of the 0th September 
1873 mu^t be treated as an application to revive and continue tlie proceedings 
instituted on the previous application of the 2nd of January 1869, those proceed¬ 
ings having been stayed for a time,—-t.c., from the 19th December 1870 to July 
1873,—by reason of the judgment-creditorbeing forced to maintain, by a regular 
suit instituted for the purpose, the right of the judgment-debtor to the properties 
under attachment against third parties. But observe that the ciroumstanoes 
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of the case quoted differ materially from those in the present case. Mr. Justice 
Mabkby, who deliveied the Judgment of the Court, says ; “ Whatever may 
be the form of the last application, dated the 5th December 1873, in substance it 
was an application to the Court for the oontinuation of the former^roceedings 
on the,ground that the bar that was set up by reason of tlfe adverse ord^r under 
B. 246, ^ad been removed by the decision in the subsequent regular suit; ” 
and, therefore, for these reasons the learned Judges held that it was not an 
application to execute the decree within the meaning of schedule II,«.rticle 167 
of Act IX of 1871. Now, in the present case, we hnd that thesa remarks do^not 
in any way apply. The present application made by the decree-holder on the 
6th of September 1873 was as follows:—In the Qth’tolumn of the application 
in which he sets out the relief which he asks for from the Court,—namely, 
that the judgment-debtor’s property being situated within the chowkeo of the 
Munsif of Nattore, it is necessary for him, the decree-holder, to take out a 
certibcate before he can attach property w'ithin that jurisdiction, and he there¬ 
fore prays the Court to forward a certificate of non-satisfaction to the Court of 
the Munaif of Nattore to enable the decree-holder to proceed to attach and 
sell the property situated within that jurisdiction ; further, with that appli¬ 
cation he presented the original decree of 1864 for rent, and the subsequent 
orders of the Judge and of the High Court t720] confirming t^at decree. It 
thus appears that the application contained no reference to the properties which 
were tbe subject of the regular suit, and was not therefore either in substance or 
in form such an application as was contemplated by Mr. Justice MAKKliY in 
his judgment in the case above quoted. 

It is not as though the judgment-creditor had represented that the obstacle 
which existed to obtaining satisfaction by selling the decree No. 11 of the 
Subordinate Judge of Bajshabye, in which the judgment-debtor had a title, had 
been removed by the reversal of the proceedings under s. 246. On the contrary, 
he asked for a certificate to be sent to the Munsif of Nattore in order that he 
might proceed against property which, so far as we understand, was quite 
independent of the property the subject of the regular suit, which suit had its 
origiCi in proceedings adverse to the judgment-creditor under s. 246. We are, 
therefore, of opinion that the case relied upon by the pleader for the respondent 
is not applicable toihe circumstances and facts of the present case, and as it is 
clear thff.t the application of the 22nd of November 1870 is not an application 
to keep the decree in force within the meaning of the Full Bench ruling 
referred to, the judgment of the Judge must be reversed, that of t|^e Munsif 
restored, and the appeal decreed with costs. 

Appeal decreed. 


NOTES. • 

[ LIMITATION-STEP IN AID OF EXECUTION-OBSTACLES— 

i. Time runs notwithstanding the obstacle, when the obstacle did not relate ho the parti¬ 
cular property sought to be proceeded against:—(1878) 3 Cal,, 716; (1881) 7 Gal., 
656=9 G. L. B. 834 ; 

• ii. or only related to a particular share of the same property and execution as against 
the remaining part might hatw been had(1889) 17 Cal. 268. * 

iii. As to eases ef omission, see (1890) 17 Gal. 631 and (1886) 14 Cal., 124, 


lOAL.—U8 


1X77 



l.L.R. 3 Cal. 721 


LATl KOOBR v 


iv. The saipe principles will apply where a diilerent ptoooss ia taken 
IS All. 9 (attachment of property following arrest). 

(1884) 7 Mad. 595. 

(188^1 7 Bom. 293. c 

V. (.1888) 10 Mad. 22 is no longer an authority as to what would be an obstacle ; being 
,, overruled by (1904) 28 Mad. 50. 

vi. The application must be made when the obstacle was first removed :—31 Mad. 71>] 


. [3 Cal. 720 J 

The I4th February, 

Pkksknt: 

Mr. .Tttstice Ainslie anm> Mb. Justice McDonell. 

Lati Kooer.Decree-holder 

versus 

Sobadra Kooer.Judgment-debtor.'’’ 

—..— 

t 2 C. L. R. 7B ] 

Praclice ,— Execution of decree.—Mesne profits—Act XXIIl of 1H61, s. 11. 

A sued B and obtained po.sse.ssion of certain property under a decree. On appeal this 
decree was reversed. The judgment and deerpo of the Appellaljc Court made no order about 
mesne profits which had accrued during the time the [7211 land was in possession of A. 
B. thereupon, seeking exeemtiou of the Appellate Court’s decree, applied to be reinstated in 
possession, and also for an order awarding her mesne profits for the time during which she 
was uul of possession of the said lands. Held, that upon such application, it was competent 
for the Court to cause restitution to bo made of all that the party against whom the erroneous 
decree had been enforced had boon deprived of by such enforcement. [Bee as. 44, 111 and 112 
of the Civil Procedure Code (Act X of 1877).J 

In this case Mussamut Sobadra Kooer, the judgment-debtor and present 
respondent, had obtained possession of certain land under a decree dated the 
7th Mav 1870 against the present decree-holder. This decree after a remand 
by the High Court was reversed by the Cower Appellate Court on the 14th May 
1874. The present decree-holder, the defendant in the original suit, applied to 
the Munfeif’s Court for possession of the property taken in execution under the 
first decree, and also asked for mesne profits in respect of the time during which 
she was out of ])osseasion, and further asked that such mesne profits should be 
calculated and awarded to her in execution of the decreer of the Lower Appellate 
Court which set aside the decree for possession obtained by the present 
judgment-debtor in tiie Court below. The Court of First Instance refused the 
application on the ground that the decree-holder could not produce any distinct 
decree under which mesne profits had been specifically awarded. The Lower 
Appellate Court upheld the decision on the ground that where a decree is silent 
touching interest or mesne profits, the Court executing the decree cannot assess 
or give egieoution for such interest or mesne profits, and quoted the case of 
Sadasiva- PiHai v. Ramahnga Pillai 19 Moo. I. A., 506 {This ts an error for 
2 I. A., 219); 15 B‘. L. R., 383 : 24 W. R., 193] in support of this view. It 
was further of opinion that the judgment-debtor’s possession between Bhad);o 

* MiscelUneouH Special Appeal No. 200 of 1877, against the order of A. V. Palmer, Esq., 
Judge of ZiUa Shahabad, daied the 9th of May 1877, affirming the order of Moulvie Imam All, 
Munsif of Baxat, dated the 17th of February 1877. 
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and Falgoon 1281 (August 1874 and January 1875) had not been established. 
The decree-holder now preferred this appeal to the High Court. ' , 

Baboo Pra« Nath Pandit for the Apgellani. —This application for rnesno 
profits is maintainable under s. 11 of Act X.K11I of ^861. Id executing 
the decrdb of the Appellate Court, the £722} Court below was bound tfi make? 
complete restitution to the person affected by the former erroneous decree. 
See Nursing Ukunder Sep. v. Bidyadhuric Dossce (2 VV. R., 275), Chowdhury 
Shib Narain Pohraj Maimhatt v. Ohowdhry Kisliore Narain Pohraj*Mandhati 
(10 W. R., 131); Hurro Chunder Boy Chowdhry v. Shoomdhonee Delia (B. L. R., 
F. B., 985; 9 W. R., 403), Sheikh Wahid Ah v. Mugst. Jamaye 12 B. L. R., 
F. B., 73: il B. L. R., P. C.. 149; 11 VV. R., F. B., 1); liaj Kissen Singh 
V. Baroda Dehea (6 W. R., Miacl. Rul., Ill) ; Bibee Ilamida v. Bihee Bhudhur 
(20 W. E., 239): Bama Soondery Dehea v. Tarim Kant Lithon (20 W. R., 415); 
Gooroo Doss Boy v. Stephens (21 W. R., 195): Baja Lelani{nd Singh v. Maha¬ 
rajah Lukhimpore (13 Moo. 1. A., 490; 5 B. R. R., 606; 3 1 W. R., ]\ C., 23) ; 
Men- Gotalmr Ah v. Ilurpal Bhugat (22 W. R., 1451, Uniint Bam Ilazrah v. 
Kuralee Per shad Mislree (23 \V. ji., 441). 

, Baboo Taruck Nath Pauht for the Respondent.— Whore u decree is silent as 
to amount of mesne profits, the decree-holder cannot obtain in^sno profits in 
execution of his decree--/iMrro Chunder Choiodhry v. Sootadhonee Dehea {I W. 
R., Miscl. Rul., 5): the same rule holds in respect of interest— Mosoodun Loll v. 
Bekaree Singh (B. L. R., F. B., 602 ; 6 W. R., Miscl. Rul., 109). Mesne profits 
are essentially in the nature of damages which do not exist as an obligation to 
be discharged, but are only payable when due under an order of Court— lluro 
Mohini Chowdhrain v. Dhun Monee Ghowdhram (10 W. R., 62), Even in cases 
where mesne profits are given up to date of institution of suit, the Court execut¬ 
ing the decree is strictly confined to the words of the decree and can give no 
more— Janokee Nath Mookerjee v. Baj Kristo Singh (15 W. R., 292), Syed^Shah 
Ameen Ahmud v. Syed Shah Zameer Ahviud (IH W. R., 122), Bhoohunessioec 
Ghowdhram v. Mansor (22 W. R., 160). 

% ' Cur. ad. viilt. 

[723] The judgment of the Court was delivered by 

Ainslie, J. (who, after stating the facts of the case, continued).-—It appears 
to us that the view taken by the subordinate Courts is not correct. A number 
of decisions of this Court have been cited, which lay down that where property 
has passed in execution of a decree, and that decree has been set ifside, the 
Court which gave possession of the property is bound to make complete restitu¬ 
tion to the person injured by its cancelled decree. The first of those decisions is 
Nursing Churn Sain v. Btdyadhurec Dossee (2 W.R., 27-5); that no doubt i.s not 
a case exactly in point. The question there was with rohu’enee fo a specific 
sum of money taken out from theCollectorate treasury m o.xeciitioii ot a decree, 
but we think that the principle on which the Court tlien hasod lU pidgnient 
is the same as that on which the judgments in cases to be quoted further on are 
based. Thereis acase in Chowdhry Sib Natam Pohraj Mandhata v. Chowdhry* 
Kishore^Narain Pohraj Mandhata {IQ W.R., 131), which is distinctly in point; 
and in that case Mr. Justice Bavley in delivering judgment cites the opinion ot 
the late learned Chief Justice Sir Barnes Peacock — Hurra Chunder Boy 
Chowdhry v. Shoorodhonee Debea (B. L. R., F. B., 985 ; 9 W, R., 403, 407). 
Sir Barnes Peacock said that “ the decree of reversal necessarily carries with 
it the right to restitution of all that has been taken under the erroneous decree in 
the same manner as an ordinary decree carries with it a right to liavo it exe¬ 
cuted, and I shouldhave considered that a decree of reversal necessarily authorized 
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the lower Court to cause restitution to be made of all that the party against 
whom the prroneous decree had been enforced had been deprived by reason of 
its having been enforced.” Further on he says : In England, if a judgment is 
reversed fo]|;; error, the person against whom the judgment was given is entitled 
to a wrjt of restituti6n. It is not a mere matter of discretion with the Court 
which reverses a decree whether the party against whom it was given is or is 
not to be restored to what be has been deprived of under C7243 it. There can 
be no doul;t that in point of justice the plaintiff was entitled to have the rents 
which the defei)dant had collected from her land whilst he was in possession of 
it linder the erroneous decree refunded. This case is not like Shaik Wahid 
Ali v. Musst. Jamaye (2 B.' L. B., F. B., 73 ; 11 B. L. E., P. C., 149 ; 11 W. B., 
F. B., l), a Full Bench case, in whicli it was held that it was discretionary with 
the Court which passed the decree to award interest or not.” The learnod 
Chief Justice goes on then to cite another case— Bajkissen Siyi{/h v. Baroda 
Dabca (6 W. B., Miscl. Rul., 111). 

Then there are two cases, Bibee Hanieda v. Bibee Dhud,hun (20 W- B., 239) 
and Bama Soonduree Dahea v. Tarini Kani Lahori (20 W. E., 416), in which 
the same view is adopted ; and again in Gooroo Das Boy v. Stephens (21 W. 
R., 195), there is a case which came before Mr. Justice L, S. JACKSON ftnd 
myself, in which we held that, with reference to the judgment of the Privy 
Council in Baja Leelanund Singh v. Maharaja Ltickimpore Smgh (13 Moo, 
I. A., 490 ; 5 B. L, R., 605; 14 W, R., P. C., 23), this Court was bound to carry 
out the order for the reversal of a previous order to the full extent so as to 
relieve the person injured by the first order from all its consequences. The 
same view was followed in Meet Oowhur Ali v. IJurpfilBhugut (22 W. R,, 445) 
and Ununt Bam Huzrah v, Kurallee Pershad Mistrec (23 W. R., 441). 

I^he cases cited on the otlier side do not appear to us to be directly in 
point. They are, Hurro Ghunder Chowdhry v. Sooradhoone Dabett (1 W. R., 
Miscl. Rul., 6), Moeoodmn Lall v. Bheekarsee Singh (B. L. R., F. B,, 602 ; 6 W. 
R., Miscl. Rul., 109), Hiiro Mohini Chov’dhrain v. Dhnn Moonee Chowdhrain 
(low. R.,63), Janokee Nath Mookeerjee v, Bajkristo Sintjh (16 W. R.*292), 
Syud Shah Ameer Ahmud v. Syiid Shah Zameen Ahmud (J8 W, B. 122), 
Bhoobunessuree^ Chowdhrain v. Mansor (22 W. R., 160), Kaleenath Dassv. 
Bajah Meah (22 N, B., 406). On reference to these cases,* it will be seen that 
the whole of them refer to the extension of the original decree, and not to the 
effect of an order for the reversal of a decree. 

[726J The case cited by the Judge and a.later case— Fprrester v. Secretary 
of State (L. R., 4 I. x\., 137)—only go so far as to establish what had been the 
practice of all the Courts in India, namely, that nothipg could be added to a 
decree in course of execution ; but in this case it is not a question of adding to 
the decree at all. What the Court is asked to do is simply to set aside that 
which has resulted from its own action taken under an erroneous decree. 

With reference to the case Hurro Chunder Boy Ghatvdkry v. Sooradkonee 
Gabea (B. L. R., F. B., 985; 9 W. R., 403), it ought to be mentioned that 
Mr. Justice Loch apparently did not altogether assent to the views expressed by 
the Chief Justice. An examination of that case, however, will show that in fact 
II belongs to the same class of oases as the other oases cited by the respondent, 
namely, that it may be treated as a case in which there was an attempt to 
extend a definite order. This will be seen by referring to page 406 of the same 
volume. It is there said that “ the Sadder Court, on the 13th of May 186^, 
affirmed thflfdiacisioD.so far as it related to the^ deed, and . teversed it as to the 
award of poefes^n- to tho hhisD plaintiff* add directed that the property should 
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remain with the present plaint^, who, as widow in the absence of an adoption, 
was entitled to the estate during her life as heir of her deceased husband.'’ So 
that there was a definite declaration by the Goun; and it might be agreed that 
it made that declaration advisedly, and that it was its intention not to go 
further. <i|han that. * • , 

In the present case, from the form of the proceedings st ated above, it is 
evident that there could have been no such express or implied intention of the 
Court which set aside th’h decree under which possession had been*taken. It 
was, therefore, open to the Munsif in the present application td do all that jras 
necessary to make the restitution complete. 

The Judge has said in his judgment: " I note further that the de facto 
possession of Mussamut Sobadra between Falgoon and Bhadro 1281 is not 
established.” If this were a finding of fact come to on the evidence, no doubt 
sitting here in special appeal we would be unable to deal with it; but it appears 
to us C726} that it cannot be treated as such, for although there is evidence 
on one si^ which hc^ been uncontradicted by evidence on the other; it does 
not appear that any particular time was fixed for the parties to appear in Court 
with all the evidence that they might have to give on questions of fact. The 
only order which has been brought to our notice is one by which the 23rd of 
January 1877 was fixed for hearing. That order is to this eflec^, that it is for 
the hearing of argument and for making such order as may there be necessary: 
and it is evident that this was the course adopted by the Munsif. He dealt 
with the case as one which could probably be disposed of simply on a question 
of law : and he in fact did dispose of it on a question of law without going into 
the facts at all. Had hi§ decision been the other way, we think it would follow 
from the order by which the 23rd of January was fixed for hearing, that he 
would then have made some order for proceeding upon evidence on the merits 
of tho case. In the absence of such order, the appellant cannot bo concluded 
by the evidJbee produced by the other side and the absence of evidence on lier 
part. 

The case must, therefore, go back to the Court below to ascertain whether, 
as a hiatter of fact, Mussamut Sobadra ever was in posssession of the property 
as the result of the execution of her decree ; and if so, how much the appellant 
is entitled to receive* from her as mesne profits in respect of t&e time during 
which she was in possession. 

Costs will follow the result. Case remanded. 


HOTBB 

[ EXPSE8B LE&lBLATlOIt— * 

The C.F.C. 1908, s. has oxpressly ouacted am follows :— 

’ (1) Whore and in so far as a decree is varied or reversed' the Onurl of Pirat Institucc shall on 
the ap]>lication of any party entitled to any benefit by way of restitution or otherwise, cause 
such restitution to be made as will, so far us may be, place the parties in the position which 
they would have occupied but for such decree or such part thereof as has been varied o? 
reversed ; and, for this purpose, the Court may make any orders, including orders for the 
refund of costs and for the payment of interest, damages, compensation <|Dd mesne 
profits which are properly consequential on such variation or restitution. 0^ 

(3) No suit ahall bo instituted for the purpose of obtaining any restitution or other relief 
which could be obtained by application under sub-section (1). 

This provision embodies the effect of this case and similar decisions such as (1894) 31 
Cal., 989 ; >(1886) 9 Ma^. fi06 ; (1895),83 Gal., 601, (1902) 6 C.W.N. 710. But it should be 
obsnevfid tiiat the Gode bars n-Mpomto auit. 
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[727] The 10th April, 187B. 

f> 

Present: 

&[R. Justice Ainslie and Mr. Justice McDonell. 


Syud Mahomet Hossein and others.Appellants 

‘ versus 

Hadzi Abdullah and others.Respondents. ' 


Begistration—lUght to Appeal—Act VIIJ of 1871, s. 7(i — Repeal of Act Vlll 
of 1871 bg Act III of 1877—General Clauses Act I of 1868, s. 6. 

An order rcfuKinR ref^stralion of n deed wiix passed on ‘23rd August 187‘2; and when Act 
VIII of 1871 was in force, an application for rovicsv was presented, and finally rejected on 
20th December 1877 after the repeal of Act Vlll of 1871 b> Act III of 1877. Held that, under 
the provisions of s. 6 of Act 1 of 1868 (the Ocneral Clauses Act), the proceedings must bo 
governed by the Act iu force at the time when they were instituted,—namely, by Act Vlljof 
1871, and tberefose no appeal would he. 


In this case an appeal was originally presented to the Judge of Gya under 
s. 73t of Act VIII of 1871, from an order of refusal to register a deed presented 
for registration, the ground of refusal being that one of the parties to the deed 
denied its execution. The Judge, on 23rd .August 1872, rejected the appeal, but 
his successor, on 19th September 1873, issued a rule calling on the other side 
to show cause why a review should not be admitted ; and on 4th January 
1873 ho admitted a review of liis predecessor’s order, and the cause was set 
down for further hearing. « 


The order admitting the review was set aside bv the High Court on appeal, 
as being in excess of the Judge’s powers (See In the matter of the petition of 
Hadjee Abdoollah, 10 B.L.E., 394); but the order of the High Court was in 
turn set aside by the Privy Council (Seeii’msMi Hossein v..Hadjee Abdoollah, 
I.L.B., 2 Cal., 131), and the application for review was Ultimately restored, 
and heard, but rejected on 20th December 1877. The present appeal was 
thereupon preferred. 


The Registrar submitted the case to the High Court for orders as to 
whether or not the appeal should be admitted, stating that [728] if the 
present appeal were viewed as one from an order simply/ejecting an application 


* Memorandum of appeal against the decision of E. Grey, Esq., District Judge of Gya, 
dated the '20th December 1877, making the opposite party rcsiJondent. No. of Case in lower 
Court, 1 of 1872. 


t CSec. 73 ;—If a Registrar makes, under section 71 or section 72, an order of refusal to 

„ register or to direct the registration of any document, 

e Procedure whore Regis- ^ ^3 

of Act No. XX of 1866, 

or if the Rub-Rogistrar has refused to register the document 

i^nrli^tZ^TclsTT the%ersons, .by wTom 

17 or aeouo o, ., , , document purports to have been executed has denied the 

execution. 


trar refuses to register or 
direct registration of docu< 
enta filing under section 
' or section 18, els., 1, 2, 
3, and 4. » 


or if the Registrar has himself, as Sub-Registrar, made an order of refusal under section 71, 
any person doming under such document or his representative, asgign, or agent authorised 
as aforesaid, may within thirty days after the makinffof the order of refusal, apply by peti¬ 
tion to the District Cioart, in order to establish hi* ri|^t to have the document registered.] 

». 
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I 

for review, it would not lie . ^under s. 629 of the new Civil Procedure 
Code, Act X of 1877, which declared that such an order is final; and if it 
were viewed as an appeal from an order refusing to register the deed, it would 
still not lie, since under s. 76 of Act III oS 1877,’" the order of the District Judge 
is final, and the old Registration Act (Act VIII of 1871, s. 76 t) was to tljie same 
purport. 

Moonshee Mahomed Ytmtf, for the Appellants, contended that he was 
entitled to an appeal, because Act VITI of 1871 was repealed bj’ Act III of 1877, 
and the jurisdiction vested in the District Court by ss. 73 and 76 of Act VJTII 
is vested in the Registrar by ss. 72, 73, 75 and 76.of Act III of 1877, and by 
8. 77 of that Act jurisdiction is given to the ordinary Civil Courts to entertain 
suits for a decree directing documents to be registered; and as the proceedings 
in this case terminated after Act III of 1877 had come into force, the order 
appealed against should be taken to be an order contemplated by s. 77, against 
which there is an appeal. 

No one appeared on behalf of the Respondents. 

The judgment of the Court was delivered by 

' Ainslie, J. —The Registrar of Deeds having refused to register a certain 
document, an application was made in 1872 to the District Judge under Act 
VIII of 1871. On 23rd August 1872 the District Judge rejected the petition 
on the ground that the execution of the deed had not been proved. In 
September 1872 Reasut Hossein applied for a review of judgment, and on the 
19th September 1872 the District Judge issued a rule calling upon the opposite 


• [ 1877, Bee. 76 ;—Every Registrar refusing— 

(а) to register a document except on the ground that the property to which it relates 

oi K., situate within his district or that the document 

Kclusai ny ttegistrar. registered in the office of Sub-Registrar, or. 

(б) to*direct the registration of a document under section 7‘2 or section 75, shall make 

an order of refusal and record the reasons for such order in bis Book No. 2 and 
on application made by auy person executing or claiming under the document 
y shall, without unnecessary delay, give him a copy of the reasons so recorded. 
No appeal lies from any order under this section or section 72-3 


t 11871, Sec. 70 ‘.—The Court may summon and enforce the attendance of witnesses and 
p . , , 3 * compel them to give evidence and on the day so fixed as aforesaid, 

uourt pay or on any day to whii'h 

meat to bo registered. adjourned, shall inquiro- 


thc bearing of the petition may be 


(a) whether the document has been executed, and , 

(5) whether the requirements of the law for the time being in force have been complied 
with on the part of the petitioner so as to entitle the document to registration, 
i/ it finds that the document has been executed and that the said requirements 
have been complied with, the Court shall order tho document to be registered, and, 
if the document be duly presented for r^istration within thirty days after the 
making of such order, the Registering Officer shall obey the same, and thereupon 
shall, so far as may bo practicable, follow the procedure prescribed in sections 58,59, 
60. Buch registration shall take eficct as if the doournent had been registered when 
it was first duly presented for registration. 

Provided that, when the officer presiding over the District Court, has himself, as regis¬ 
tering officer, made any order complained of under this section, 
Provision for case in the petition shall within sixty days after the making of such 
which the Judge is the re- order, be presented to the High Court, and the provisions co* 
gistering officer. tained in the former part of this section shall, mutatis mutandis, 

apply to such petition and the order (if iny) thereon. 

* The District Court or the High Court, as the case may be, may direct by whom the 
whole or any part of the costs of any proceedings before it under this part shall be paid and 
such costs shall be recoverable as if they had been awarded in a suit unddk the Code of 
Civil Procedure. No appeal lies from order made under this section.) 
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party to show cause why the review should oot be admitted. Oo the 4th 
January 1873 the rule was made absolute, the review admitted, and the oausa 
set down for further bearing. This order of the 4th January 1873, therefore, 
bad the e^eot of cancelling the original order of the Judge and re-opening 
the proceedings coiftmenced by the petitioner in 1872 under s. 74, of Act 
VIII of 1871. 

[739] The final order of the Judge on that application was made on 20th 
December' 1877, when Act YIII of 1871 had been repealed. It was enifitied 
as .a review of judgment in Suit No. 1 of 1872. By s. 2 of Act III of 1877, 
which came into force on,the 21st April 1877, Act Vlll of 1871 was repealed ; 
but by the provisions of the General Clauses Act (Act I of 1868, s. 6), the 
rerieal of that Act does not affect any proceedings commenced before the 
repealing Act shall have come into operation. The consequence is that these 
proceedings having commenced before Act III of 1877 came into operation, 
must be governed by the provisions of the Act in force at the time when they 
were instituted,—namely. Act VTII of 1871. Section 76 of Act VIII of 1871 
contains instructions for proceedings of the Court on a petition of a person 
whose application for registration has been refused, and concludes with these 
words that no appeal lies from any order under this section. The procedure 
under the present Registration Act is altogether different from that under the 
Act of 1871, and we have no doubt that the case must be governed-by the 
former Act. Therefore, the appeal cannot be entertained. 

Appeal rejected. 


NOTES. 


[ See our Notes »ivpra to B Osl., G62 at B Cal., 688, wbere a similar queetiou was decided 
by the Full Bench. 

also {1869) 16 Gal., 267 F. B.] 
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In re habasatoollah &o, v. b. ghose &o. [1878] 


3 Gal. 730 


.I' (3 Cal. 729 ) 

The 1st April, lH7fi. " 

Present: 

Mr. .ItjsTicE Markby and Mr. .Tustice Prinsep. 

• • _ 

fi] fclie inaitor of HaraHatoollali and othcrg .Petitioners 

, versus , 

Brojonath Ghose.Opposite party.'' ' , 

[ 1C. L. R. 517] '• i> 

Tmmooeablc Property —Sale in Execution of Drctee—DispoKsexsion of Third 
Person— Obstruction to Purchaser —Act VllI of IS-'iH, s. Hf}!/—OnnI Pro¬ 
cedure Code (Act X of 1877). ss. 818, 810, 884, 88b — Limitation Act (XP 

of 1877), Sched 11, Art Nib. 

Thoro is no provision in Ihe Civil L’rocoduro Code,, similar to that contained in s. l2R9of 
.\ct VIII of iVj!! which enitbled tho Court executing a decree to enquire into a complaint 
made by a person other than the defoiwiaiil, on tho groiml of dispossession in tho dolivoiy of 
possession to the pureh.isor of [730] immoveable property sold in execution of a decree ; and, 
therefore, the only rcinody of a person so dispossessed is i>y regular suit. • 

A, Hi decree-holder, purchased e.'rtain property belonging to ii, his judgmont-dobtor, at a 
sale 111 execution of his decree, and delivery of possession to him was ordered. A stranger to 
the suit, theroupon, presnited a pjtitnii t> th" 0>urt exejiitiug the decree, setting up a title 
to a moiety of the property in question, and prayed for an iiivesligation into his right, and 
for recovery of possession on tho ground thit he had been dispossessed by .4. Held, that 
the application could not be maintained. 

The following was tlio roferring order in this case:-- 

“ In execution of a decree obtained by one Brojonath Ghose aguinst 
one Suineruddin, the property, which is the subject of the present dispute, 
was sold MS the property of the judgment-dentor, and purchased by the 
decree-liolder himself. The purohaser, as usual, asked the assistance of the 
Court* to he put in possession of the property purchased by him, and 
delivery of possession was ordered uridor tlie duo course of law. The applicant 
thereupon presented .a petition setting up a title to a moiety of the property, 
for an investigation into Ins rights, and for recovery of possession on the 
ground of having been disposses.sed by the said purcliaser. It is contended 
on behalf of the purchaser that tliere is no provision in the Civil Proce¬ 
dure Code under which an application like tliis can he maintained. Y think 
this contention is valid. Under s. 269 of Act VIII of 1859 a complaint made by 
the purohaser on account of resistance in obtaining delivery of possession of 
the purchased property, as well as a complaint made by a party other than the 

* Small Cause Court Ruforoneo, No. .’■Wft of 187S, from the order of Baboo Sreen,ath Roy 
Bahadoot, SnbordiiiiUe .Iiidge, and Judge of Small Cause Court of Hooghly, dated the 2.8rd 
February 1878. 

T [Sec. 269 : —If it shall appear that the resistance or obstruction to tho delivery of pos- , 
session was occasioned bv any person other than the defendant 
Obstruction by claimants claiming a right to the possession of the property sold as 
other than defendants. proprietor, mortgigec, lessee, or under any other title, or if in 

the delivery of possession to the purchaser any sucu person 
claiming as aforesaid shall be dispossessed, the Court, on the complaint of the purchaser, or 
of such person claiming as aforesaid, if made within one month tlom the date of such 
resistance or obstruction or of such dispossession, as the case may be, shall enquire into the 
mMter of the complaint and pass such order as may be proper in the circumstances of the 
case. The order shall not^e subject to appeal, but tho party against whom it ia given shall 
be at liberty to bring a suit to establish his right at any time within one year from the date 
thereof.) „ 


1 OAL.—149 
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defendant on the ground of dispossession in tho delivery of possession to the 
purchaser,,could be maintained and enquired into. But, under the new Act of 
1877, the foniior is maintainable under ss. 334 and 335 ; but the Act is silent 
with referotKie to the latter. There is, therefore, no provision in the new Code 
giving Q, right to a person dispossessed in delivering possession to the purchaser 
of tlie puyctiasod property, for an enquiiy into his rights. His remedy is by a 
regular suit. 

" It !■' contended on behalf of the applicant, that if a party other than 
the defendant, dispossessed in delivering possession to a decree-holder of the 
decretal property, can have a summary [731J remedy, it is anomalous to think 
that a ]iitrtv other than Ihe defendant can have no such remedy when he is 
dispossessed by a purchaser at an execution-sale. I think this plea is quite 
fallacious. In tliofirst place, there is an express provision with regard to the 
first-mentioned point, s. 332, l)ut there is none with reference to tlie last- 
mentioned one. in'the next place, in tlie former case, the dispute is between 
the decree-holder, a party to a pending case, and another, which, if not 
adjudicated iqion, justice cannot iic attained; while m the lattet case, the 
dispute is hot,ween two strangers, quite uncomiected with tho case in which the 
decree was passed or with tlio execution thereof. It is rea.sonal)le, theref 9 re, 
that sucli jiarMes should be left to settle their dispute in a case between them¬ 
selves, and that the Court executing the decree should not ho encumbpred to 
try a point foreign to the execution proceedings and without a case to that effect 

“The applicant’s pleader then jiointed out to me .Krt. 167of Sclied. li, div. 
3, of the Limitation .Act, .and argued that, unless an application of the present 
nature was maintainable, the limitation for such an application would not have 
been provided for in tho Limitation .\ct. The article under notice runs thus; 
“ Complaining of resistance, etc., to delivery of possession of immoveable 
property decreed or sold in execution of a decree, or of dispossession in the 
delivery of possession to the decree-holder or tlie purchaser of such prufierty.” 
I must confess 1 do not find inv way clear to reconcile this provision with 
tho jirovisions of the Civil rrocedure Code. My query, therefore, is whether 
the present application is maintainable in the execution department, pr the 
applicant should he told to seek remedy in regular course of law. 1 reserve 
judgment in the matter until receipt of tho Court’s decision on the points.” 

Tho parties wore unrejiresonted. 

Markby, J. The Subordinate .fudge seems to have correctly Explained 
the jircsent state of the law. If the purchaser at a sale in execution of a 
decree be resisted or obstructed when being put in possession by the Court, as 
provided forhy s. 318 or s. 319 f of tlie Code of Civil Procedure of 1877, the 
Court can iii<w act only under s. 334 or s. 335. . - 


•£ Soo. 31S --Whuri the jirojKirtv sold is lu tho occiipaTiay of the judgment-dobtor or of some 
* Doliverv of iiiiniovoablf' behalf, or of sAnm porson claiming under a title 

pro^rtv m oocupanev of the judguK.tit-dcbtor subsoquent to the attachment 

SAhhAr Property, and a oortincnte in respect thereof has been 

^ ■ granted under section SIR, the Court shall, on application by 

the purchaser, order delivety to be made by putting the purchaser or anv person whom ho 
^may appoint to receive delivery on his behalf in possession of the propertv, and, if need be, by 
removing any person who refuses to vacate the same.] 


t iSgc, 319 :—When the property sold is in the occupancy of a tenant or (ither person 
entitled to occupy the same, and a certificate in respect thereof 
Delivery of immovpahle has been granted undcraection 316, the Court shall order delivery 
property in the occupancy thereof to be made by affixing a copy of the certificate of sale in 
of tenant. some conspicuous place on the property, and proclaiming to the 

occupant bv beat of drum or in such other mode as may be 
customary, fft some convenient place, that the interest of the judgment-debtor has been 
transferred to the purchaser.] 
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[732] Section 318 providesrfor the giving; of what is usuallv termed khas 
possession to an execution-purchaser, and the Court is empower(*d*to “ order 
delivery to be made by putting the purchaser or any person whom he may appoint 
to receive delivery on his behalf in possessfion of tije property, and, ii need be, 
by removing any person who refuses to vacate the same.” If resistwice or. 
obstruction is made iiy the judgment-debtor or any one on his bfilialf, the 
provisions of Chapter XIX of the Code relating to resistance or f)l)st,ruction to a 
decree-holder are applicable to s. 334. Il, on the other hand, the pn>t)ert.y sold 
was not in the khas possession of the judgment-debtor, but is in»tlu' occupancy 
of a tenant or other person entitled to occupy the same, possession !)v publica¬ 
tion of his title is given to tlie exocution-i>urchasor. 'And s. .334 provides foP a 
summary enquiry on “ resistance or obstruction caused liy aiiv person other than 
the judgniont-debtor not in possession of tlio jH-opertv sold, Imt. elaiming a 
right thereto as proprietor, mortgagee, lessee, or under am otlmr title,” if such 
resistance or obstruction be made tlie sulqect of complaint hv tlie purchaser. 

No provision is, however, now made if the obstruction or resistance to the 
possession bf an auction-purchaser is caused In a third jiaitv, a stranger, 
claiming to be in actual possession on a title altogether independent of tlie 
ludg,ment-debtor. 

Section 331 provides for such a case, but only when possession is being 
given tp a decree-holder in execution of a decree; and this does not apply to 
an execution-purchaser. 

Section ‘3G9 of the Code of 1H69 jirovided for this case, and we do not 
understand why it has been omitted from the present *Co(k) of 1877, and this 
omission is the more romarkahlo because the law of limitation, {lassed almost 
simultaneously with the present Code, in schedule II, article 16G, setuns to 
contemplate a summary enquiry by the Courts on the application by a person 
dispossessed of immoveable property and disputing the right of the, iiurcliager at 
a sale in execution of a decree to be put. in possession, since it iirovides a term 
within which suit or application by such a person for rediess should he made. 

[733] In such a state of the law it seems ohvioush unfair for the Courts, 
which, cannot now summarily detennino the relative rights of the parties, to 
insist on putting an auction-iiiircliasor into possession in spite of tfie resistance 
or obstruction of a third jiarty having no connection witli the jiKigMient-dehtor: 
and, therefore, it seems to us that, ordinarily, officers should bo directed to 
abstain ^om any act of dispossession in such a case, leaving the execution- 
purchaser to his remedy by suit. 


• NOTES. 

[LEGISLATION SUPPLYING THE OMISSION- 

Tho onnssioii pointed opt in tins accision wns rectified in the licgisl;ituti< in Liu- .tmciid- 
ing .Act XII of 1879; and Sou of the Code of ISS'i hii.> luicii ‘'uli^.ljiuibiu ll\ n-firi'diiccd in 
the C. P. C of ]908, Sch. I Or. ‘21. rules 97 to 108.] 

‘(Article 165 ;— 

Doscri^ion of suit. 


Period of Limitation. 


'I’lmc from which [icriod 
begins to run. 


Under the Code of Civil j Thirty days. The date of (hKpasrfssxoti. 

Procedure, by a person dispos- 
80 s.sod of immoveable property, j 
and disputing the right of the | 
degree-holder or purchaser at i 
a sale in execution of a decree ! 
to bo put into poisession. * | « 
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c 

[ 8 Cal. 788 ] 

ORIGINAL CIVIL. 

The 1st and 18th June, 1878. 

i 

Present; 


Sir Richard Garth, Kt., Chief Justice. 


Ih the goods of Gasper Malcolm Gaspor (Deceased). 

c* 

c - a C. L. R. 436) 

Ad valorem Duty—Act of 1870, sch. i, cl. 11—Act XIII oj 
1875, s. 6 (i.9c )—Noiificalton No. of ‘.*4fh April 1874.'' 

C 

Pixecutors obtaining a seonnd grant of prub.ilo sub^uijucnt to the enactment of the Court 
Foes Act of 1870 (the first grant having been taken out previously to that cnacUneut) are not 
exempted frona the payment of the ad vnlnrem dutj chargeable under that Act, although the 
full tee then chargeable by. law had already been paid at the time when the first probate was 
taken out. 

V 

This was a reference under s. 5l of Act VII of 1870, made bj Mr. Belchhmbers, 
the Taxing Master of the Court. 


It appeared that ofte Gasper Malcolm Gasper died on the 5th August 
1862, apiwinting by will one Johannes George Bagram his executor, and 
directing that each of his sons who attained the age of 21 yeais should also he 
joined with him as executors. Johannes George Bagram, in August 1862, 
applied for and obtained probate of the testator's will and paid the only fee 
[7a4l which was at that time leviable undei the law in foico, viz., a commission 
fee amounting to Rs. 10. On the 30th .April 1878 Johannes George Bagram 
died, and in May of the same year two of the sons of the testator applied for 
probate. *' 

• B’inancial Notification No. '.Ifi'iH, (Inzette of India, ‘Jfith April 1874, Part 1, p. 2(54. 

« 

In cxerciric of the power conferred h> 35 of the Court Fuch Act of 1870, the Governor- 
General in Council is ple.iscd to timkc the following reduclion and rcmisHion :— » 

(а) Whenever a giant of probiile r.r Icttci'i, of admiiuhtnitioii shall have been made in 
respect of any property forming part of an estate, the amount of feus then actually paid under 
the said ^ct shall he deducted when .i like grant is made in respect ql properly belonging to 
the same estate identical with or including the property to which the former grant relates. 

• t 

(б) Whctiovor a grant of probate or letters of iidrninistraitfoii shall have been made in 
respect of an> property belonging to an estate, no (ees shall lj>' chargeable under the said Act 

^when a like grant is made in respect of the whole or any part of the same property belonging 
*to the same estate. 


(e) This notification applies to the whole of British India. 


Procedure in case of 
difference as to necessity 
or amount of .fee. 


t [Sec. 5 :—When any difference arises between the officer whose duty itistosee that any 
fee is paid under this Chapter and any suitor or attorney, as to 
the necessity of paying a fee or the amount thereof, the question 
shall, when the differences arise in any of the said High Courts, 
be referred to the taxing-officer, whose decision thereon shall bo 
r final, except when the question is, in his opinion, one of general 
importanxie, in which case he shall refer it to the final decision of the Chief Justice of such 
High Court, nr of suoh Judge of the High Court as the Chief Justice shall appoint eithhr 
generally or speGiallj in this behalf. ^ 

• 4 - 4 = 4 .- • 4 , 
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> 

The Begistrar was of opii^on that an ad valorem duty of 2 per cent, was 
chargeable on the value of the unadminiatered estate under cl. 11 of the Ist 
Schedule of Act VII of 1870.In support of this view he cited the case of In 
the Goods of Chalmers (6 B. L. B, Apx., 137), the Financial Notification 
No. 2623 of 24th April 1874, and s. 19 of the Court IV'es Act, rdad with s. 6 
(I9c)6f Act XIII of 1875. 

Mr. G. Greynry for the executors.—The duty claimed here is not payable 
under Act VII of 1870, or Act XIII of 1875 ; those Acts can only apply to 
cases where the testator dies after those .\cts liave come into opera¬ 
tion. To apply the provisions of the Court Fees Act to the present case would 
be to give a retro.speotive effect to the .\ct. Incises of this description the 
Courts liave always been averse to construe Acts in that manner ; see Maxwell 
on the Interpretation of Statutes, p. 192, and tlio case of ?]arl Cornwallis (25 
L. .1., Ex., 149:8. c., 11 Ex., 580). To put a retrospective construction on 
the .4et would be, in the present case to subiect the e..tate to a heavy duty 
under an ensictment the provisions of which do not expressly apply, the duty 
leviable al that time when the first probate was taken out having already been 
paid ; and further tliere is no express provision in tlio .\ct applicable to cases of 
wjlls admitted to probate before the Act came into force. 

The Advocate-General (Mr. Paul) for the Crown.—Ac'.' VII of 1870 
expressly requires that ad valorem duty shall be paid upon any grant of 
probate, and the amending Act, .Act XIII of 1875, s. (> (19c), merely states, 
“ that when the full fee chargeable under the Court Foes .Act has been 
once paid, no fee shall be chargeable under the samb Act on any further grant 
C73d] made in resi)ect of the whole or any part of thosame property belonging 
to the same estate.” Now the probate duty payable under the Court Fees Act 
has newer iu this case been paid before. The only fee that has been paid is a 
commission fee of Us. 10, i)ayable under the law in force when the first probate 
was taken out. 8o, clearly, nhe exemption claimed under s. 6 (19c) of Act 
XIII of 1875 does not apply to the present case. The case of In tfui (hods of 
Chalmers (6 B. L. R., .Apx., 137) is exactly in iioint. 

'The opinion of the Chief Justice was as follows : — 

Garth, C. J.- - I think it is quite clear that the od vofon'in duty must bo 
paid upon the present grant of probate. At the time when tiro first grant of 
probate was made to one of the executors named in tlie will, no ad rahmtmduty 
was payable. The only sum charged was a commission foe of Rs. 10. That 
executor has died, and the other two executors now wish to prove the will. 
Act VII of 1870_requires the arf valorem duty to be paid upon an^ grant of 
probate, and I find no provision exempting these executors from payment of 
the duty'. In fact, hut for the ollicial notification made under the provisions of 
the Act, dated the 21th of .April 1871, the ad valorem fee would be i)ayable a 
second time upon any second grant of probate. But here no injustice is don®, 
because the duty has never been paid upon this property. 

• f Cl. 11 of Act VII of 1870:-- 

* i I 

Number. ■ Ad valnrevi fee. \ Proper fee. 


Probate of a will or letters of 
administration with or without 
yill annexed. 


If the amount or value of 
the property in respect of 
which the probate or lettoi.s 
or certificate shall be granted 
exceeds one thousand rupees. 


Two per centum on such 
amount or value.] 
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VL.R. 3 Gal. 736 

• 

The cane of In the Goods of Chalmers, deceased (6 B. L. R., Apx., 137), 
decided by Sir R. CoucH is in point, and is entirely in accordance with the 
view which 1 take of this question. 

The English case to which my attention has been called by Mr. Gregory 
—Jn re the Executors of Lord Cornwallis (26 L. J., Ex., 142 ; S. C., 11 E«:, 580) 
— will be fqund to have no application to the present. That case merely decided 
that the Succession Duty Act of 1853 did not apply to annuities granted before 
the passing of that Act. 

Attorney foi’’tIie executors ; Mr. Zorab. 

Attorney for the Grows,': The Government Sniicttor. 

NOTES. 

[See also In tlw (foodi, of March (I87U) 4 Cal.. 7‘2!} (fluiy paid in England) contra 
‘21 Bom., ISU {at IftO). Tht' proviso to Art. ll of Sch. 1 of the Coart Fees Act, 1870, was added 
by the Succession Oortific.ite Act VTI of 1880 rcpciliug and rc-ciiacting the Probate and 
Administration Act, 1881, s, 158.] 


[736] 2'he auth April, IH7H. * 

Present : 

Sm Richard (Iautu, Kt., Chief .Iustice. 

In the Goods of Rushton (deceased). 

Probate — Ad valorem fee - Annuity charqed upon propeity of testator- 
Court Fees Art (/h-t V/I of sched. i, cl. 7/. 

« 

Where It appeared that property disposed of b^ a will was bequeathed to the tohtatrix 
subject to the p.iynicnt thereout of an aunuity for life t<»a person who survived her held, that 
the ad valorem fee prescribed b\ sched. i, cl. U, of the Court Fees Act ought to be levied upon 
the value of the ptopco-ty, less the capitalized value of the aunuitv. * 

This was a refei'ence under s. 6 of .Kct VII of 1870, lyadc hy Mr. Bel- 
ohambers, the Taxing Master of the Court: — ^ 

“ In tliis case a grant of probate of the will of the deceased h-as been 

obtained by her husband as the sole executor. 

% 

“ The facta material £o the present question are, that the property disposed 
of hy th (5 will of the deceased was bequeathed to her by her late father, subject 
to the payment thfireoiit of an annuity of Rs. 600 {ler aiftium for life to her 
brother, who is still living, and is now of the age of 50 years. 

" Upon the facta it is submitted, on behalf of the executor, that the ad 
valorem fee prescribed by No. 11, sched. i of the Court Fees Act, 1870, ought 
to be levied, not upon the apparent value of the estate, but upon its actual 
present value, to be estimated after making an allowance in respect of the 
annuity payable thereout. 

“ To provide for the payment of this annuity, Rs. 15,000, at 4 per cent., 
would be required. • 

“ It appears from a volume of actuaries' tables, to which 1 have been referred* 
by the executor’s attorneys, that the present value of £1, payable at the death 
of a person aged 50 at 4 per cent., is lOs. 7d. *At that rate the present value of 
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£1,500 (the equivalent of Bs. 15,000) payable at the death of a person af;od 50, 
at 4 per cent., would he £793 16s., or Rs. 7,937-8-0. , 

“ The ttff valorem fee is chargeable on the amount or value of the property 
in respect of which the probate, or letters, or certificiite shall 6e granted, — 
that 1(5?, on the anmunt or value at [737 j the time of the grant, ahd not at 
some future time; see the Attorney-General v. 1‘arUngton (l 11.’& C., 457), 
affirmed in error (3 H. & C., 193). 

"The actual present value of the jjroperty in the present, case caunot be 
arrived at without deducting the value of the annuity. 

Proceeding upon the basis of the figures already given, the diffefence 
between Rs. 15,000 and Rs. 7,933-8-0, viz., Rs. 7,060-8-0, is the value of the 
annuity, and ought to be deducted from the total amount of assets. The 
balance after such deduction will represent the actual present value ol the 
estate upon which the ad valorem fee is leviable. * 

“ The value of an annuity of £60 per annum held on a single life, if 
calculated according to the tables in the sch^’dule annexed to the Succession Duty 
Act (LG and 17 Viet., c. 5l) would be £745. 15.s'. M., equivalent to Rs. 7,457-13-0, 
or Rs. 359-5-0 in excess of the value arrived at as the result of tho calculation 
made according to the actuaries’ tables. * 

" As tho question is one of general import.ince, it is rol'ened for final 
determination to the Honourable the Chief Justice, as required by s. 5 of the 
Court Fees Act, 1870.” 

No Counsel appeared to argue the point. 

The opinion of the Chief Justice was as follows 

Garth, G.J.—It appears to mo that Mr. Belchambers is perfectly, right, 
and that the value of the property must be the value at the present time, less 
the capitalized value of the annuity. 

^ NOTES. 

[Rot- iilso Sch. Ill to tho Court Kcos Act, 1H70, iiddod hv XI of 

[7383 The tith May, 1H7H. 

Present: 

Sir Richard Garth, kt.. Chief Justice, Mj{. Justice Mark1?y an’u 

Mr. Justice Romesh Chunder Mitter. 

• • 

Joybisfo Cowar.One of the Defendants 

verms 

Nittyanund Nundy and others.Plaiutifl’s. 

[ 8C.L.R.440] 

Hindu Law—Ancestral trade earned on for benefit of Infants—Liability 
of Infant—Contract Act (IX of 187^), »• !i47- Decree on appeai— 

Act VIII of 1859, s. 837—Act X of 1377, s. 514. 

’ Where the ancestral trade of aHinda was carried on after bis death for the benefit of his 
infant children by theipguardian, and debts were incurred by the firm ir./the course of 
business,— Held, that the guardian of a Hindu minor is competent to carry on an anceutial 
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trade on behalf of the minor, and that, following the analogy of tho rule laid down by p. 247 * 
of tho Contract Aet, ae to the liability of a minor admitted by contract into a partnerehip 
business, tho minor is not to be held personally liable for the debts incurred in such trade, but 
that his share ^herein is alone liable. « 

, Tho Cjjiurt of Appeal tfas poworundcr s. 337 t of Act VIII of 1859 aorresponding wjth s. 544 
of Act Xof l{i77, to draw up what would be a fair decree as regards all the parties to a suit, 
although some of them may not have appealed. 

Petvvi Dsns V. Ramdhone Dons {Tay., 27S)), Bmnlal Thalfursidas v. Lakhmichand Muni- 
ram [1 Horn. ll.C.il., Apx,, 71) and Johurra Bibee \. Bree Oopal Misser (I.L.R., 1 Cal., 
470) followed. 

o *' 

This was a suit to recover tlie balance of an account for goods sold and 
delivered. It appeared that, on the 17th of Marcli 1871, one Anundo Chunder 
Cowar died, leaving two sons, Nobokisto Gowar and J.iykisto Oowar, the 
defendants, infants, und two widows, '\rmodo Chunder Gowar carried on 
business as a merchant and liad repeated dealings with the plaintilTs, to whom 
he was indebted at the time of his death. After that time tlio wido^vs, as the 
‘kutrees of tlie joint family, carried on tlie business and gave a power of attorney 
to manage it to one Harradhoue Roy. The defendant, Nobokisto, after jie 
came of age, m«.naged tho business jointly with Harradhoue Roy. The plain¬ 
tiffs continued to have dealings with tiie firm, and on tlie 12th April, ijarra- 
dbone Roy, on behalf of the firm, signed a fresh hatcliitba bringing forward a 
balance due from [789i the defendants to the plaintiffs, which was slightly 
reduced in the course of further dealings between the parties, and for this 
balance the plaintiiis sued. 


MacTHERSON, decreed tlie plaintiffs' claim out of the property of 
Anundo Chunder Cowar. From this decree the infant defendant, .Toykisto 
appealed. 

Mr. lionnorjaR and Mr. Pauht for the .Appellant. 

Mr. Brainon and Mr. Alleyifor the Respondents. 

• 

Garth, C.J. — It appears that Anundo Chunder Cowar, the father of the 
appellant, who ts an infant, died on the 19th March 1871. • Anundo Chunder, 
up to the time of his deatli, carried on business as a trader, and liad clpalings 
with the plaintiffs’ firm. He died leaving him surviving the appellant and his 
elder brother Nobokisto, both then infants under the age of Ifi years, and 
two wido\^s. Tlie sons and widow's, after Anundo’s death, lived as members of 
a joint Hindu family The ancestral trade was carried on under the manage¬ 
ment of the widows. 

• 

The widows being purdanasheeri women could not take the management 
of the ancestral trade directly into their own hands, but employed theii son-in- 
law, one Harradhoue, for that purpose : and it was under the direct supervision 


»Minor partner not per¬ 
sonally liable, bat his 
share is. 

to 

Ope of several plaintifip 
or defendants may appeal 
and obtain a reversal of tbe 
whole decree if it proceed 
on a ground bommon to 
all. 


*[Sec. 247 A person, who is under the age of majority 
according to tho law to which he is subject, may be admitted 
to tho benefits'of partnership, but cannot bo made personally 
liable for any obligation of tho firm ; but the sh.-ire of such minor 
in the property of the firm is liable for tbe obligations of the firm.] 

7t8ec. 337 ;—If there be two or more plaintifis or two or 
more defendants in a suit, and the decision of the lower Court 
proceed on any ground common to all, any one of the plaintifib 
or defendants may appeal against the whole deoree, and the 
Appellate Court may roveyie or modify the decree in favour of all 
the plaintiffs or defendants.] 
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and ii^anagement of Harradhon^fchat the business was carried on. Jt is also 
proved that the appellant’s elder brother Mobokisto, after he catue of age, took 
part in the management with his brother-in-law Flarradhone. 

During the sole management of Harradhone, and also during the joint 
manageqjent of Nobokisto and Harradhone, dealings \^ith the pl^intitf’§ 
firm continued ; and in the course of tliose transaotions, the defendan|(S became 
indebted to the plaintiffs in the sum of Rs. 4,605-11-3 This debt entirely 
arises out of transactions connected with the ancestral iiusiness carried on by 
the defendants’ family after Anundo Chunders' death. • 

C740} The plaintiffs brought a suit to recover the auiounl, and Mr. Justice 
Macphbkson has decreed the cLtirn with this reservation, tliat the amohnt 
decreed is to be realized out of the property of the docoasod father, Anundo 
Chunder Cowar. Against tiiis decree the infant, Joykisto, has alone appealed. 

The questions tliatwehave to determine are, wheLher^lhe infant appellant 
is at nil liable for this debt; and, if so, to what extent ? It seems to us that, on 
tfie authority of decided cases -Petnm Dosti v. Ramdhoue. Doss (Tav-, 279), 
liamla! Thakiirs/das v. Lahnichand (1 Bom. H.C.R., 71), Johurra 

Bibce V. Sre? (inimi Missnt !, l.L.R., 1 Gal., 470) —the guardian of a Hindu minor is 
corftpetont to curry on an ancestral trade on behalf of tlio minor , consequently 
the contention raised in this appeal, that tlie infant appellaut^s not liable to 
any extent for the debt in question, is not well founded. 

On the other hand it seems to us onlv reasonable, as well as in accordance 
with legal principles, that a minor on whose behalf an ancestral business is 
carried on ought not to be held iiorsonallv liable for the debts incurred in that 
business. 

There must be some defined limit to tlie minor’s liability. 

The limit apparently laid down by Mr. Justice Macphkrson is, that fill the 
ancestral property is to bo rendered liable. But thoro may bo instances in 
which this limit would he found imniifestly inadequate and unsuited to reach 
the justice of the case. For example, petty trade in the time of an ancestor 
might expand after his deatli into a large fiourisliing business in fhe hands of 
a manager for infanta. Debts arising out of this business would naturally 
become proportionately large, and it would seem unreasonable tcf hold that such 
debts slpuld be recoverable from ancestral property only. 

On the other hand the trade might not prosper, and in this case the minor 
ought not to he liable to account for trade losses out of any property unconnected 
with the assets of the business, which he may have received from his ancestor. 

In the case of a mnfor being admitted into partnership in the ordinary 
way, 8. 247 of the Confract .\ct (IX nf 1872) provides, that for “ any 

obligation of the firm," the share of the “ minor in the property of the firm is 
alone liable. ” 

We think that this limit of the infant’s liability, which has been adopted 
by the Begislature in the case of a minor being admitted by contract into a 
partnership business, ought to be adopted in such a case as the present. On 
principle there ought not to be any difl'ei*ence between the nature of the liability 
of an infant admitted by contract into a partnership business and that of one 
on whose behalf an ancestral trade is carried on by a manager. 

, The elder brother Nobokisto has not appealed against Mr. Justice 
MaopHERSON'S order, nor on the other hand have the plaintiffs appealed upon 
the ground that Nofiokisto should have been made personally liable in the 
ordinary way. 


I CAIj.—150 
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We ought not, under ordinary circumstances, to make a decree which 
would have the effect of altering hie liability, when neither he on the one 
/land nor fc/io phiintitfa on the other have appealed against the decree in the 
Oou;'t below. 

But under s. 337 of the Code of Civil Procedure (Act VIII of 1869, 
corresponding with Act X of 1877, s. •'')44) we are empowered, in a case like 
the present, to draw up what would be a fair decree as regards both defendants. 

Wo propose, therefore, to make an order, that unless the defendants admit 
partnership assets sufficient for the payment of the debt, there should be the 
usUcil decree for an account of the partnership property, and a direction that 
tlie,del)ts be paid out of tlat property. 

It will be tlie duty of the plaintiffs to serve Nobokisto with a copy of 
this judgment; and if within three weeks from the date of Nobokisto receiving 
a copy of this judgment neither the piaintitls nor Nobokisto make any applica¬ 
tion to alter tiie teriQS of our proposed decree, the decree will be drawn up 
accordingly ; but either party will be at liberty to apply within that time. 

The minor defendant is entitled to the costs of the appeal. 

Decree varied. 

.Attorney for the Appellant: Mi. Dover. 

Attorneys for the Respondents: Messrs. Siinnhoe.. Law d* Co. 

NOTES. 

( Sl'l‘ Kotos to 1 Cal,, 470. ] 

[?42j APPELLATE CRIMINAL 

The noth April, lh7h. 

I Pkksent : 

Mr. .JusTiCK Markry and Mr. .Ihstice PitiNSKP. 

in the matter of Troylokhanatli Biswas and Ram Churn 
Biswas.Petitioners. 

biqvny*uto Cauac of Death —Report by MagiUrat/f—Pnvilevied 
L'omvtunicatiov- Judir.ial Proceeding — Finding — Coroner’s 
Inquest—Criminal Procedure Code, (Act X of 187‘2), 

Act ss. 127, 133, 135, 206—Evidence. 

(I of 1872), s. 124. 

Where the Magistrate of a division held an inquiry, under s. 435 t of the Criminal Proce¬ 
dure Code, into the cause of the death of a person found dead under suspicious circumstances, 
and, without making a specific charge against any person, drew up a report embodying the 
result of his inquiry, and scut the report to the Magistrate of the district, and subse¬ 
quently proceedings were taken against one of the witnesses, which ultimately resulted 

^ * Criminal Reference, No. .35 of 1878, from an order of H. B. L.iwford, Esq., Sessions 

Judge of Kuddea, dated the 12th March 1878. 

t[Sec, 135 :—The nearest Magistrate duly authorized may hold an inquiry into the cause 
. . r <>f B>ny such death, either instead of or in addition to the inves- 

Inqumy mto cause o tigatjon by the Police Officer ; and if he does so, he shall have 
TOoh death by nea es powers in conducting it which he would have in holding 

Magistrate. ofienoe, although no specific charge has beeft 

made against any person. The Magistrate holding sneh an inquiry shall record the evidence 
taken upon it In any of the manners hereinafter presoirbed, according to the circumstances of 
the case.] 
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in an acquittal— Held, by the High Court, that there being nothing in the language of b. 135 
requiring the Magistrate holding such an inquiry either to make a report oaito come to a 
finding, the report actually sent could not bo consideced as part of a judicial proneodiiig, and 
that therefore the High Courii had no power lio send for it under s. ‘296 o^the Oriirnnal 
Procedure^ Code. • • 

No analogy exists between a Coroner’s Inquest and an inquiry into the cause of death 
under the Criminal Procedure Code. 

In this case, the facts of which are sufliciently stated in the judgment* of 
Mr. Justice MakKHV, a rule had been obtained calRlig upon the Magistvat* of 
Nuddea to show cause why ho should not send up a certain rc])ort containing 
the results of an inquiry by Mr. Bkrine, the Magistrate of the division, under 
8. 135 of the Criminal Procedure Code, into the death of one Ramgotti Hiswas ; 
and why, in the event of the Court holding the repoirt to be a judicial 
proceeding, the proceedings should not bo quashed under s. ‘2U7 of the Code. 

The AdoocaLe-Gencral and Mr. Ktlby for the Magistrate of Nuddea, 
shqwed cause -The question is entirely one of prin-C743Jciple. If sucii a 
document as this is to be considered as part of a judicial proceeding or record, 
subordinate officers will no longer be able to furnish conlidenlial r3ports to 
their superiors. lMarkby, J.—There are three points to be considered: (1) 
whether, under s. 135 of tlie Criminal Procedure Code, it was imperative on 
Mr. Skrine to make a report? (2) Supposing that it was not imperative, still 
whether he was not at liberty to makeono ? (3) Whether thi'^ report was made 
under 8. 135, or whether it was independent?] The law makes no jirovision 
for such a report as was made. There is not one word in s. 135 of the 
Griiiiinal Procedure Code whitdi says that the Magistrate is to put down in 
writing the conclusion at which he arrives. The omission is intenfional. 
That appears from the provisions of ss. 127" and 133.1 Those two sections 

’fSoc. I'll . —The i sligatio hha.ll be: uoinplutcd without uiiiiui'ivhs.trv dcliiv, and as 

* .It IB compJeti'd thr* I'olic's otJicor making the s.irao shall 

Ro.port of Pilici: offio •. forward to the M.tgistr<i.to having the jurisdic.iioii, a ivport in 

the torm proscribed by the Local (.Tovorumoiit* setting forth the 
names of iho parties, th5 laturo ol the u.ompiaint, and tl lames of the persons who appear 

to bo aoqaaintod witli tbi cir Miinst.inoiis r)f tbe c.is'-. .in uall .ilso send i. > such Magistrate 

any wciipori or ariicdo winch it may be iicc -ssarv to prodi before him 

The Police officer shall state, whether the .lecused pi n has liooii foiw.irded in custody, 

or has been released on bail or on his owr reoogni/aneo 

If the accused person be detameil in lustodi, the I iffio si.itc the fact and 

the cause of his detention.] ^ ^ 

HScc. 133 :—'I'he ollic^r in charge of i police station, on receiving notice or information 
of the unnatural or sudden death of aiij person, shall iminodiate- 
Policc to inquire and I> give intimation thereof to the noarcht Magistrate duly 
report on unnatural and authorized, and nhall proceed to the place where the body 
sudden deaths. of such duccasod person is, and there, in the presence of two or 

mote re.spectable inhabitants of the neighbourhood, shall make 
an investigation, and report the apparent cause of de,ith, describing any mark of violence 
which may be found on the hodj and stating iii what manner or by what weapon ■.)r instrument* 
such mark appears to have been inflicted. 

The report shall be signed by suoh Police officer and other person.s, or b\ so inaiii of 
them as concur therein, and shall be forthwith forwarded to the Magi.strate of tho^istrict oi 
to the Magistrate of the division of a district. 

When there is any doubt regarding the cause of death, the PolHie officer shall forward 
t^e body, with a view to its being examined, to t)3e nearest Civil Surgeon or other Medical 
Officer appointed in this behalf by the Local Government if the slate of the weather and the 
distance admit of its boiitg so forwarded without risk of putrefaction on the road. 

In the presidencies of Madras and Sombay the head of the village may also in like manner 
make the investigation and 'eport to the nearest Magistrate duly authorized.] 
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provide for investigations and reports by Police-officers. These reports have to 
be sent to the Magistrate of the district. Section 135, which relates to 
investigations by a Magistrate, does not require him to send in a report. 
MY. Skrine acted under this section,* and therefore, as he was not directed or 
required under the law to make a report, the report which he did make must 
have been made under rules of the service, and does not form part of the pro¬ 
ceedings. The fourth section of the Criminal Procedure Code defines a 
judicial proceeding as “ any proceeding in which any judgment, sentence, or 
fii\al order is passed.” It maybe one whicli culmi^tes in an order or not 
This report is neither a judgment, sentence, nor final order. It is in the form 
of i letter to the Magistrate of Nuddoa with certain appendices. These were 
sent up to the High Court for its assistance, us some ])ortion of the letter is 
illegible. They form no part of the record. The character of the report is not 
judicial. There must be an intention in .order to make a judicial report. Tiiis 
is a letter, and nobhtng more than u letter, to the Magi-.!iate. [Markky, ,T. — 
Mr. Ohosc in applying for the rn'o argued that the document spoke for itself 
and relied on the first line.! 'L'ne last live paragraplis show that this was not 
a judgment, but was a private letter. That which may be evidence of a fact is 
not necessarily part of a record or iiidicial proceeding. Suppose a Magistcate 
tries a case summarily, he is [744] not bound to write a judgment, and no 
evidence is recorded. Suppose th it the prisoner subsequently indicts a witness 
for perjury, the notes on Counsel’s brief made during the hearing before the 
Magistrate would not bo a, part .of the record. There is no “ case ” under 
3. 297 of the Code. A “ case ” is a proceeding against some one. This report is 
not a proceeding. It cannot be said that there ha# been “ a material error ” in 
a judicial proceeding. Even supposing that Mr. Skrine had not written this 
report, no inquiry could he ordered, fir the proceedings were jmrely optional ; 
and Wiero is nothing upon whioli the Court could pass any judgment, order, 
or sentence. The rule reijuiros Mr. Stevens to show cause why these 
proceedings should not be quasiiod. What is there to quash V No one is 
affected by the proceedings. Th jre is merely an opinion, that cannot be quash¬ 
ed ; there is no judgment, order, or sentence. FinalU, this is a confidential 
letter from Mr. Skrine, both in form and mattei. It recites things which had 
transpired, thaS; does not make it a judicial proceeding If^the Court orders this 
report to be given up, it will bo doing more in a criminal case than it could in a 
civil case. Suppose this tube a spocial appeal, would the report be ceJnsidered 
as a letter or as a judgment ? The Goi'ernmont think that this is a communica¬ 
tion pri'Wleged under s. 124 of tlie Evidence Act. It cannot form part of the 
record. A record should be kept iii the office of the Magikrate together with 
other records of jirocoedings. Letters of this kihd belong to the executive 
department, not to the judicial. * 

Mr. M. M. Ghose and Mr. Pauhl in support of the rule. As to the first 
question we submit that it is imperative on the Magistrate to come to a finding 
or report. Section 136 provides for two eases ; the Magistrate may hold a 
* judicial inquiry, and he may either stop the Police or he may adopt their pro- 
cewjfings. I.MaBKBY, J.-- Suppose a Police-officer makes a report, must the 
Magistrate come to a finding?! If he makes an inquiry he must. The Legisla¬ 
ture could not have intended to allow a Magistrate who enters upon such an 
inquiry as this to decline to come to a finding. It cannot have intended to 
allow the proceedings to be abortive. Suppose a Magistrate in case aft#r 
[743] oasf^ 'refused to come to a finding after taking evidence, would not the 
Court have power to make him ? When a case is of such a description that the 
Magistrate would expreise powen; under the sectioq, then the prooe^ings become 
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of a judicial natiure, and the Hi^h Court has jurisdiction to inquire into them. 
Here the Magistrate arrested persons, discharged them, made iofluiries, and 
embodied the result in a document which lie describes as his official report. 
This is a judicial document, for it was imperative on Mr. Skrine io corae»to a 
finding.. Even if it was nob imperative, still the finding\hat he cam^ to w^s 
judicial. True tliore are passages in the report which'are not in thg form of a 
judgment ; but, taking it as a whole, it is judicial. Mr. Skrine never intended 
to treat it as confidential. [Markby, J.—On the question of intention, we 
should consider ourselys bound by Mr. Stevens’s statement reusing to send up 
the report on the ground that it was confidential. Mr. Skrine’s intention is^im- 
material.] 1 do not say that his intention is niatoffal. Mr. Stevens’s opinion 
does not conclude the matter. His statement is a mere matter of opinion on his 
part, not a matter of fact within his knowledge. Where the law declares that 
pi'oceedings shall he judicial, a mistake on the part of an f)flioer does not alter 
their nature. Su[)poHe a suit was brought against him, Ife could plead that he 
was acting in a judicial capacit> and tliorefore protected. The form of the 
report will not help us in deciding this question. Rome parts of it do not 
appear to be judicial, and it is in the form of a letter. Hut this is the only 
document which embodies the result of the inquiry ; the fact that irrelevant 
matters are contained in it does not alter its character. It been argued 
that ^he report was made by Mr. Skrine in his executive capacity. But 
Magistrates in deciding judicial questions have no executive functions, and 
there is nothing to make them police-oHicers ; the distinctions are perfectly 
clear. All the Magi.strate’s jjowers are judicial, except some few which are 
declared by s 518 of the Cj;iminal Hroccduro Code to he non-judicial. The word 
“judgment. ” is not defined in the Code. [PRINSKP, J.—Have you looked into 
chap, xxxiv of the Code ? ■ That ch.apter merGl> sa\s what the judgment in a 
trial is to contain This report [V46j is a “proceeding” of which my clients 
would he entitled to a copy under s. 517(), as they were ‘‘ affected ” by it.* This 
section has lieen amended by Act XI of 1874, wliich made it much wider. The 
report directs the prosecution of. all the witnesses hut two, and under that 
diretition mv clients were prosecuted. [Phin'SKP, J. —Tho paragraph you refer 
to merely suggesis tlic prosecution.; It would he a sanction, f Phinskp, ,J. -To 
whom ?] There would he a sullicient sanction to any one whp liked to prose¬ 
cute. It does not matter what this document is called, so long as it is judicial 
under ttio law. It may contain extraneous matter, there may ho irregularities, 
but tlie judicial character is not taken away. It has been argued that counsel's 
notes in a suminaiy trial would not form part of t.ho record. Hut suppose that 
the Magistrate, though not hound to do so, takes down evidence, would not 
that be part of the recordand would lie not he hound to produce it'? 

Markby, J.—The short facts of the case, so fai as it is necessary to state 
them for the purpose of disposing of the jiresent rule, are that, on the 10th 
June last, a man named Eamgotti Biswas was found lying dead at no great 
distance from the factory of Lokenathpur. Under the circumstances in which 
he was found, 1 think that there was no possibility of doubt, or at any rate 
there was verv good reason to suppose, that the man had eitlier couwnitted 
suicide or had been murdered. It was therefore a proper case for t^e institu¬ 
tion of an inquii'y under s. 135 of the Code of Criminal Procedure, and accord¬ 
ingly, as we must take it now, the Magistrate of the divisian proceeded to hold 
Jibis inquiry. Those proceedings lasted a considerable time, and ultimately 
they were communicated to the Magistrate of the district. The final conclusion 
to which the Magistrate who hold this inquiry ^ame was, that Ihe man had 
committed suicide, and that he had purnosely committed suicide under such 
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oircuinstances as might raise a suspicion that the factory people or some persons 
connected v'ibh the factory had caused his death. Subsequently some proceed¬ 
ings, which arose out of this inquiry, ware taken against one of the petitioners 
now beforcius, and those proceedings went on appeal before the Sessions 
£747] .\udge of NuSdea. The Sessions Judge of Nuddea acquitted the peti¬ 
tioner, buf he desired to see the proceedings taken under s. 135, and he 
accordingly sent for those proceedings ; but the Magistrate of the district in 
whose liands they were at that time, thinking that the proceedings under 
s. 135 wore not judicial proceedings at all, declined to seiifl them. The Sessions 
Jucfge of Nuddea reported the matter to this Court, and another Bench of this 
Couvt, aftor having heard tlie Legal Remembrancer on the subject, came 
to the conclusion that the proceedings taken by Mr. Skrine, the Magistrate 
who held the inquiry, were pi-oceedings under s. 135, and that they were judi¬ 
cial proceedings. They did not, however, order the proceedings to he sent to 
the Sessions Judge of Nuddea, but sent for tliose proceedings themselves, and 
an order was issued that tlie record of the proceedings under s. 135 shoxdd bo 
sent up to this Court. The Magistrate of Nuddea in answer to that order sent 
up certain papers but lie intimated at the same time that be w'asin possession 
of a report by Mr. Skrine, and be informed this Court that he did not send 
that report as^liat was written by Mr. Skrine as a confidential report to him. 

• 

In that stage of the proceedings the case was transferred from the Bench 
which issued the original order to this Bench, and as tlie matter then stood, 
the only point for our consideration was whether or no the Magistrate of 
Nuddea w’as right in the view which he took,- viz., that the report of Mr. 
Skrine did not form part of the proceedings under s. 135. In the meantime, 
however, before we came to any conclusion upon that, the present apjilicatio.i 
was made, specialK requesting tl.at wo should send for this report, and that, 
after olitaining tliat ro|)ort, we should quash it. 

Now a good inanv questions would have to ho considered before granting 
such an application. There may be some doubt whether Troylokhanath 
Biswas, the only one of the iietitioners who had ever boon put ui>on his*trial, 
having been acquitted, the netitionors had any hcun slandi at all. There may 
be considerable*doubt, even jiutting all other questions out of the way, whether 
this Court would, at the instance of porwms standing in the positiou of the 
petitioners, quash a finding under s. 135 ; '!74i8] and there is still a further 
objection taken by the Adiiocatu-Goneral, wdiich is really not answered, viz., 
that as the inquiry under that section is optional, this Cou/t has no power to 
order fresh proceedings to be taken, and unless fresh proceedings can be taken, 
there is but little use in our interfering at all. But it i,s not necessary to go 
into these questions, for on another ground 1 think that this application 
must fail. 

The reason why, notwithstanding these objections, we thought it desirable 
without further considering them that this rule should issue, was this :—It 
^as absolutely necessary for us in the way the case came before us to consider 
whether the Magistrate of Nuddea had duly complied with the order of this 
Court. Thfl proceedings having been sent for, the report was not sent, and I 
understand the course taken by Mr. Stevens to have been to submit to the 
decision of this Oottrt, whether or no he was bound to send up that report. 
I may say in passing that the course so taken by Mr. Stevens shows thajb 
he acted with perfect propriety in the matter. But it wa^ necessary to decide 
the question which he submitted to us quite independently of the present 
application. For my^own part ^so 1 strongly desired to have the assistance 
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of the advisers of the Crown itm discussion of this character. The question 
is of considerable importance, and one which may in some cases te of very 
serious consequence, whether the result of an enquiry under this section is such 
that, without the possibility of using any discretion in the matter,xthe Ma'gis- 
trate iq bound to make it public. I therefore thought it desirable to "issue a 
rule in order to bring in the Crown and have the question discussed* Accord¬ 
ingly we issued a rule in order to have the benefit of tlin argument of counsel 
for the Crown upon the construction of this section. • 

i 

^ * 

The matter has now been argued, and we have.Jio determine whatis^the 
true construction of this section. But before I enter into that question I wish 
to say one word as to whatl understand to be tlie object ol tlio petitioners 
in this case. 1 may say at once that, if there was the slightest indication 
that there was an intention of opening up a chargo iigijinst any individual 
whatsoever by these proceedings, I would not have been u jjarty for a single 
moment to any discussion in the matter. [749j 1 would not by issuing a rule 
have given the least semblance of encouragement to sucli proceedings. But! 
fully understood Mr. Ghose from the first, as he has also represented now, that 
thu,tisnot the object of these proceedings J understand tlie real ohiect of 
these proceedings to be to clear the memory of tlie deceased man from 
an imputation which lias undoubtedly been cast ujion him. Whether we 
can ai'rive at that result under the law as it stands is a different matter ; 
but I am bound to say that I consider that the object, if it can be attained 
bylaw, is a perfectly legitimate object. No one can doubt that it must 
be a matter of great pain to persons connected with this unfortunate man 
that this statement, viz., that he had committed suicide under such circum¬ 
stances as the Magistrate supposes, should have been made. It may, no 
doubt, sometimes be the duty of public officers to make statements which 
are painful to otliers, but there is nothing objoctioiiiible if persons affected by 
those statements try by any legal means in their jjowei' to gel' rid of those state¬ 
ments ; and I go one step further,. I think that the lelatives of this deceased 
persqji were not rash in their inference, when they found a document of this kind 
printed and published, that it was intended toho put forth as the judicial result 
of a judicial inquiry- It commences thus : " From F.II. Skrino, Ksq., Officiating 
Joint Magistrate on’special duty, to the Magistrate of Nuddea. I have the 
honour to submit a report embodying the results of my inquiry into the cause 
of the death of Eanigotti Biswas.” Reasonably enough the way in which it 
struck them w'as, that this was not merely an opinion of an individua*! formed 
upon the best matetials that ho could get together by any means in bis power, 
and reported confidentially to his superior officer ; but that it was an opinion of 
a judicial officer formed upon evidence and in a judicial manner. Although 
they were misled in supjiosing that it was a document of this nature, I think 
that they were very reasonably justified in assuming tliat it was so. I may also 
say that if this document had been of that character, and one therefore under 
our control, I should not have hesitated fora moment, if the law would allow' 
me, in setting it aside. 1 think that it is of the utmost importance to keep a 
clear distinction between [730] judicial and executive proceedings ; and if this 
report was before me as a judicial proceeding, I should feel bound to wry that 
it was a very unsatisfactory one. 1 think tliat it is impossible to read this 
document without seeing that this is not the result of an inquiry by Mr. Skrine 
himself, but of Mr. Skrine assisted by a variety of persons of inferior posi¬ 
tion. That might be a most useful thing for an ulterior object, hut, w'ould not 
be an inquiry which ought to go* forth to the world as a judicial proceeding 
by a Magistrate, I think it, therefore, right to say that if this had been a 
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judicial proceeding, I should have treated it very differently from what I am 
now doing,*and 1 hope that if it be once understood that this is not a judicial 
proceeding, it will be deprived of very niucb of its injurious effect. 

' • » 

» Kctm with regard to what is the more immediate subject for us , now to 
consider. • I am free to admit that, during the course of the argument, I have 
had some doubt as to what the intention of the Legislature was when 
introducing this section. I think that it may be fairly argued that prinid 
facie when a Magistrate holds a judicial inquiry and has power to take 
evidence, we should expect _ that it was intended tliiit some result should be 
arriVed at. But though tfiat is so at first sight, 1 think, on further considera¬ 
tion, it is by no means clear, even upon a general view of the Act indepen¬ 
dently of the exact language of the section itself, that that wa.s the intention of 
the legislature. The object of tliese inquiries may he three-fold. The object 
may be to calm any ‘alarm that liad been created in the mind of the public on 
the occurrence of .a violent or unnatural doatli, and to allay any unfounded 
suspicion ; or the object may bo to put in force the law against a particular in¬ 
dividual ; or it may be merely to gain information to be used by tlio authorities 
according to tlieir discretion. Now, looking at the general character of this 
section and thu sections wliich precede it, J cannot mvself see that, merely for 
the purpose of putting the law in force against any particular individual, there 
was any necessity for the section at ail. As far as I can see, the powers of a 
Magistrate under the law, if lio suspects any person of liaving committed any 
particular offence, are ample without having any recourse to this section. 
Therefore the inquiry, or inquest as it is sometimes [^313 called, must 
be to inform either the officers of Ciovernmerit or the public at large as to 
what has really occurrml or is suspected to have occurred. Now I am by 
no m^ns prepared to say tiiat. as a matter of policy, more would be gained 
than lost by tbe publication of the result of tlie inquiry. We may no doubt 
imagine cases in which it is very desirnhle that the result should he pub¬ 
lished, but we may also imagine cases in which it would be moat injurious, 
even to private individuals, if the result were publislied. 1 only say tlfis to 
show that I aiiproaoh tlie consideration of the language of this section without 
being able to discern any strong reasons of policy in favour of either one con¬ 
struction or the othei" ; and, therefore, thougli we may loolr to the policy of an 
Act as one of our guides in its construction, there is really nothing* here to 
indicate wliat that policy is. The language of the section is this : “ The 
nearest Magistrate dulv authorised may hold an inquiry into the cause of any 
suoh death, either instead of or in addition to the investigation held by the 
Police officer ; and if he does so, he shall have all the powers in conducting it 
which be would have in holding an inquiry into kn offence, although no 
speoifte charge has been made against any person. The Magistrate holding 
suoh an inquiry shall record the evidence taken upon it in any of the manners 
hereinafter prescribed according to the circumstances of the case.” Now Mr. 
Ghose argued that the language of the section at once pointed to the provisions 
•of s. 133, and that the inquiry held by the Magistrate was to be either 
supplemental to, or, if he thought proper, substituted for the inquiry held by a 
Police officer under s. 133, and he quite rightly indicated to us that under 
8.133 a report is required, for that section says, that the Police officer shall make 
an investigation ifnd report the apparent cause of death, and so on. That 
argument which struck me at first seems to me to fail, beoause, whilst the 
Police officer necessarily has some superior to whom he can report, it is 
hy no means always so with the Magistrate. The Magistrate of the district 
holding an inquiry i^pder s. 135^ has, under the Code of Criminal Procedure, no 
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executive superior to wbom h^'^can report at all. It is not impossible for him 
to report to the Judge or to the Ootumissioner, or to Government f but I may 
say [732] that it would be entirely out ot the ordinary course of proceeding in 
this country if he were, judicially and n<St executively, to ^uake a report either 
to one or to the other. At any rate, 1 feel sure that if it had been kitended 
that the Magistrate should report judicially either to the Sessions' Judge or 
to the Commissioner, or to Government, this would have been stated expressly 
in the Act. > 

Then Mr, Ghoae says, that although the Magistrate is notliound to report 
he must come to a findings That also clearly was' not the intention of the 
Legislature, because, under s. 133, although there is to be a report to the 
Magistrate, which is clearly not a finding, there is no person ordered to come 
to any finding at all. T can see nothing which gives any support to the argu¬ 
ment that if there is not to be a report, there must still be a finding as 
distinguished from a report. The language of the section does not require a 
report, nos does it require a finding; and it seems to me that if we were to say 
that, under this section, the Magistrate who holds an enquiry is bound to make 
a report or come to a finding, we should bo making an unjustifiable addition to 
thfi language of the Legislature. ^ 

Spme comparison has been made hotwoon a Coroner’s inquiry and the 
inquiry under s. 135. As far as I can see, the only semblance of any basis for 
that comparison arises out of the word “inquest,” whicli is used, not in s. 135, 
but in tlie earliei sections, where the Legislature apportions the various duties 
of Magistrates. 1 think that we ought not to introduce an analogy which does 
not really exist. The proceedings of a Coroner are in their nature regular 
criminal proceedings having a distinct result, and a result upon which, if it 
aifects any particular person at all, ulterior proceedings can be taken against 
that person. I think also I am speaking correctly when I say that even in 
some cases where no particular person was affected, still the result of the 
verdict of a Coroner’s jury miglit be to effect a forfeiture of property to 
the Crown, No doubt some of these results do not exist now and have 
fallen into disuse: but we must, I think, remember what the Coroner’s inquest 
originally was when we are asked to consider why it results inia finding, 

[738] On the whole, therefore, I think that tliia rule ought to be dis¬ 
charged upon the ground that the report sent up by Mr, Skrine to the Magis¬ 
trate of Nuddea was not part of a judicial proceeding. ^ 

Prinsepi J. —I altogether agree in the view of the law in s. 135 of the 
Code of Criminal Procedui'e which has just been laid down by Mr. .Justice 
Markby, and in holding that the report submitted by Mr, Skrine, the Magis¬ 
trate of the Division of Chooadanga, to the District Magistrate, Mr. Stevens, is 
no part of any judicial proceedings held under that section. It seems to me 
quite clear that the form of an inquiry under s. 135 is directed more to eluci¬ 
date the facts of a violent or unnatural death before there is any reasonable 
suspicion of the commission of any offence, and that when such grounds do 
exist, the inquiry comes under another portion of the Code. 

As regards the form in which the present application is made to us, I must 
say that 1 have always entertained serious doubts as to the/focus standi of the 
petitioners, and it was, as has already been stated in the judgment which has 
bran just delivered, on account of the importance of deciding the position of 
the Magistrate with ibgard to this particular report and the proceedings taken 
by him that led me to agree in the course taken. 


I OAP.—ISl 
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Whatever grounds the relations of the deceased may have to complain of 
the terms the report in the form in vfhioh they produce it before us and the 
aspersions that it may cast on the memory of the deceased Bamgotti Biswas, 
I thipk that the observation of the learnod Advocate-General in the course of 
his argsament completely disposes of any objection that they may talse to the 
terms in .which that report mentions Bamgotti. That report was never pub- 
lisiied, until through some injudicious agitation of the friends or advisers of the 
petitioners a pressure was brought to bear on the Government, which induced 
the latter to cdfisent to the publication of that report in the expurgated form 
in which it has been laid before us. Had this course not been taken on behalf 
of fine petitioners, that report would never have been published or been made 
known except to the odicials immediately concerned. We have no power to 
[76<3 quash that report as we are asked to do, nor ha'^ it been suggested that 
any good result would ensue in tire ends of justice by any re-opening of the 
enquiry, since it is ahiuitted that nothing is forthcoming or likely to be elicited 
which would throw any fresh light on the circumstances attending the death 
of Raragotti Biswas. 


NOTES. 

[ENQUIRY UNDER 8. 186 OF X OF 1872 ( -S. 178 OF V OF 1898) NOT JUDICIAL- 

So it cannot be revised uudf'r 8. of V of 1898:—3 Cal. 74‘1; Rat. Un. Cr. CaBea, 
843.3 


c 8 Cal. 764 ] 

The 30lh April, Hs7H. 

Present: 

Mr. Justice Markby and Mr. Justice Prinsep. 


Sufferuddin 

versus * 

Ibrahim,’’ 

* —— 

* 

['8 C. L. R. 268 ] 

Jurisdiction—Bench of Matjistiutes—Criminal Procedure Code 
*■ (Act X of ss. 50, 530. 

A Bench of Magistratea has no power to deal with cases coining under a. 580 of the 
Criminal Procedure Code. A Bench may be empowered'Under s. 50 of the Code " to try 
such oaaoa or such class of cases only and within such limits* as the Government may 
direct." The definition of the term “ trial " shows tlmt it refers to trials for ofiences, and 
these do not come within the niisoellaneous matters mentioned in a. 630. 

The reference in thifi case was as follows ; — 

^ “ There is a dispute between Ibrahim and Sufferuddin concerning the 

possession of some lands. The former claims the land as being in his own cul¬ 
tivation as his howlah lands subordinate to the brahmatur tenure of Gobiuda 
Chandra* Banerjee in Kisrnut Kistokate. The latter sets up a burga right 
(tenure for’which rent is paid in kind), and claims to be in direct possession. 
Subsequently, on the application of Ibrahim, the Magistrate of the district took 
up the matter under s. 630 of the Criminal Procedure Code, and made the oa4e 

* CriminU Reference, No. 26 of 1878, by H. C4.8utherland, lETa., SesaioiiB Judge of 
Baekergunge, dated the 16th April 1878. 

* * 
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over for trial to Baboo Trailokhya Nath Sen, Deputy Magistrate exercising 
aeoond-olaas powers, with directions to try it in the Bench ovet wiiich he 
presided with lirst-class powers. The Bench, consisting of the Deputy Magis¬ 
trate with the Honorary Magistrate, Baboo Chundra Na^h Sen, tBok the case 
up and examined all the witnesses on behalf of Sufferuddin and twto of the 
important witnesses on behalf of Ibrahim. But at a later stagey a Bench, 
consisting of the same Deputy Magistrate [7S33 and another Honorary Magis¬ 
trate, kfoulvie Mahomed Fazil, examined the rest of the witnosSes, finally 
disposed of the case, and directed that Ibrahim should rdfcain possession 
of the land until ousted by due course of law. ^ 

“ It is first urged in this case that the evidence has been improperly 
received, inasmuch as the witnesses were heard, some by one Bench, and others 
by another Bench of Magistrates. It appears from tt>e rocoid that the witnesses 
for the second party were all examined by a Bench consisting of the Deputy 
Magistrate with an Honorary Magistrate, Babu Chundra Nath bon, who also 
examined iwo of the most important witnesses,—viz., Shita Nath and Nobin, to 
prove relinquishment on behalf of the first party. At a later stage of the case 
three witnesses were examined for the first party by a Bench consisting of the 
same Deputy Magistrate and an Honorary Magistrate, Moulvio Mohatnod Fazil, 
and that the final order was passed l)y cliis last Bench of Magfttrates. Now 
this proceeding is altogether illegal, Moulvie Moharaed Fazil, wlio decided the 
case, knew nothing whatever of th=( ease for the second party, and his knowledge 
of the case for the first party was very imperfect. 

‘‘ It is next urged that there is no evidence to support the order. This, I 
think, is pretty clear from the Deputy Magistrate s explanaticm, who says that 
more stress was laid on the Sub-Inspector s report than on the evidence of the 
witnesses. The Sub-Inspector s report is no evidence at all. Had he^ been 
examined, it would have been a very different thing altogether. 

“ 1 think that the order ought not to stand, and under tlio circumstances 
stated above, recommend that it Jbe set aside.” 

PrinsePt J. —In addition to the reasons stated bv the Sessions .Judge, we 
atTC of opinion that it was not competent to a Bench of Magistrtite.s to deal with 
a case under s. 630.. A Bench may be empowered under s. 5(7 ‘‘ to try such 
cases or such classes of cases only and within such limits as the Government 
may direct." The definition of the term “ trial ” shows that it refers only to 
trials for offences, and not to miscellanoous matters such as those comity' within 
8. 530. So that in this view of the law also the order passed was illegal; it is 
accordingly set aside. 


IIATVR 

11. TBIAL-MBIHIHO OP- 

Sce for various definitions;—(1878) .J Cal. 754 -2 f'-.lj.H. sti.); JHilS) ‘2.5 Cal 
C.W.N. 466 : (1903) 27 Mad. 510=1 Weir 787. 

II. TRIAL BY ONE BENCH OF MAGISTRATES ON EVIDENCE PARTLY BECORDED « 
BY ANOTHER— 

Hold to be illegal and the proceedings were sot aside .— ^ 

See (1883) 13 C.L.R. 212 where one Magistrate was ab»ont whilt import.nit evidence 
was being takei^ even though he signed the final order afterwards , 

See also (1896) 18 Mad. 894 ; (1886) 12 Cal. 868 ; (1893) 20 Oal. 870; (1896) 23 Cal. 194.] 
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In re CHUMMAN SHAH Ac. [1878] 


[786] The 30th April, 1878. 

Peesbnt: 

Mh. Justice Mabkby 4nd Mk. Justice Pkinsep. 

In the matter of Cbumman Shah and another.’*' 

. C=2C.L.R.8i7] 

^ Confession—AUcsiation when unnecessary—Criminal Procedure 

^ GodfjAct X of 187a), ss. 324, 340. 

The attoetation required by b. 34(; of the Criminal Procedure Code is unnooossary when 
a confession is made in Court to the oflicer trying the case at the time of trial. 

The only question in this case was whether a conviction of a prisoner by a 
Deputy Magistrate,‘based mainly upon a confession made by the prisoner in 
Court to such Deputy Magistrate, ought to be quashed on the ground that the 
record of the confession had not been attested as required by s. S46 of the 
Criminal Procedure Code + 

The Deputy Magistrate had convicted the prisoner under s. 411 of the 
Indian Penal Code, and sentenced him to one year’s rigorous imprisonment. 

The Sessions Judge doubted whether this conviction could stand, and 
referred the matter to the High Court, which ruled as follows : 

PrinsePt J. (Mabkby, J , concurring). —It was unnecessary for the Magis¬ 
trate to record any “ confession ” of Churaman Shah, since he was competent 
on the admission of Chumman to sentence him without any further record 
(s. 324, Code of Criminal Procedure).! 

* NOTES. 

[ Sec. 364 of V of 1898 is apphcahlo to csonfeH:jions under sec. 164 of the Act.] 


* Criminal Beforpnee b\ F. Cowley, Esq., Oflici.iting Sessions Judge of Monghyr, dated 
the 24 th April 187€. ^ 

t [Sec. 346;—Whenever an accused person is examined, the whole of Huoh exainination 
E»n.in.«o. o. 

how rcoorqea. liberty to explain or add to his answers. 

When the whole is made conformable to what he declares is the truth, the examination 
shall bo attested by the signature of the Magistrate or Sessions Judge, who shall certify under 
his own hand that it was taken in hi» presence and in his hearing, and contains accurately 
the whole of the statement made by the accused person. * 

In cases in which the examination of the aooused person is not recorded by the Magis¬ 
trate or Sessions Judge himself, he shall be bound, as the examination proceeds, to make a 
memorandum thererf in the vernacular of the district, or in English, if he is suSieieutly 
acquainted with that language ; and such memorandum shall bo written and signed ^ the 
Magistrate or Bassiona Judge with his own hand, and shall be annexed to the record. If the 
‘Magistrate or Sessions Judge is prooltidcd from making a memorandum as above required, he 
shall record the rea.soD of his inability to do so. 

The accused person shall sign nr attest by his mark such record. 

If thfe examination be taken in the course of a preliminary inquiry, and'the Court of 
Ssssion find that the provision.-, of this section have not been fully complied with, it shall 
take evidence that tbe prisoner duly made the statement recorded : Provided that if the 
error does not prejudice the prisoner, it shall not be deemed to afieot the admissibility of the 
statement so recorded.] * 

A accused persoibadmits the commission of 

» Court competent to try him for such offence, 
od on ms own {Oea. Court may convict him, on his own admission.] 
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[7S7j The siMh June, 1878. 

Present: • 

Mr. Justice Ainslie and Mr. Justice Broughton. 

The Empress 
versus 

Nurul Huqq and another.' 

[ - 22 C.L.R. 408] 

Recognizance—Power of High Couit to inteiftrc when forfeited. 9 
The High Court has no power to reduce the lunount of rucogniKiinccs which have been 
forfeited, but in a case of hardship the matter should be referred to (Tovernment. 

In this case Nurul Huqq and Bissetnber Mitter were, in April 1877, bound 
under ijonalties of Bs. 700 each to keep the peace for a year. On the Slst 
December* 1877 they wore convicted by the Assistant Magistrate of Khoolna of 
committing mischief in respect of some cocoanuts, and sentenced to a lice of 
Bs. 20 each. This sentence was confirmed by the Officiating Magistrate of 
Jessore on appeal. 

On the 2nd of May 1878 the Assistant Magistrate of Khoofna ordered that 
the penalty (Bs. 700)mentioned in their security-bond should be realized. The 
Magistrate, to whom an appeal against this order was made, was of opinion that, 
considering the position of the defendanss, who wore peons in the cutcherry of 
a zemindar and earning probably not more than Bs. 7 or 8 a month, a penalty 
of Bs. 700 each in the form of forfeited security in addition to the fine in the 
case of mischief was far heavier than was necessary, and reported the 
proceedings for the orders of the High Court under s, 296 of Act X of 1872. 

Upon this reference the following OPder was made by ’ 

AinsliOi J.—In tho case of Nilmadhub Ghosal (19 \V. B., Cr. Bui., 1), a 
Bench of this Coutt held that we have no power to reduce the amount of 
recognizances which have been forfeited. The Bombay High Court has expressed 
the same opinion. 

The papers must be returned. The Officiating Magistrate* should refer the 
matter.to Government, if he thinks the amount of the recognizances was 
excessive. 


NOTES. 

[ STATUTORY CHANQES- 

Uiidur the new Codu <>1 (V ol IH'JS), ss. &l'i and 515. tho Magistrate himself has 

power to reduce 'the forfeited rccogniisaiK'u and such order may bo takon in appeal 
to or reviiiod by the High Court. 

TbecaaoR which followed this case (3 Gal. 757), viz., 1 Bom. H. C. B. Cr. 138 ; 8 C. L. B., 
72; 19W. R., 1 (Cr.) ; Rat Un Cr. Cases 20; 2 P. R. 1883 (Or.) are no longer 
good law.] 


• OriminalllefereDco, No. P.132 if 1878, from an order of W. H. Page, Ksq., Officiating^ 
Magistrate of Jessoro, dated the 18th June 1878. 

> » 
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C 

[798j The 5th June, 1878. 

» Present: 

Mr. Justice Ainslie and Mr. Justice White. 

The Empress 

' versus 

The Municipal Corporation of the Town of Calcutta. 

* [ -2 C. L. R. SSO ] 

lie/erencc—Municipal fjommissioners—Public Servant—Act IV of 1877 
(Presidency Magistrates' Act), ss. Hft, 240—Indian Penal Code, 
ss. 11, 21, Description 10. Illustration 1. 

A Municipal Corporat,ion is not a public servant within the meaning of s. 39 ! of Act IV 
of 1877, and may, therefore, bo prosecuted under the Penal Code without the preliminary 
sanction of tho Government required by that section. • 

The Corporation of the Town of Calcutta was indicted, at the instance 
of Osnaond Beeby and others, under ss. 268, 269, 270, and 290 of the 
Indian Penal Qpde, for keeping a night soil dep6t in such proximity to the houses 
of the complainants in the neighbourhood of Shureef Duftree’s Lane in the 
Town of Calcutta as to cause a public nuisance. 

On the day 6xed for tho hearing, the Chief Magistrate doubted whether he 
could entertain the charge, inasmuch as he considered the Municipal Com¬ 
missioners to be public servants, and as such privileged from prosecution, except 
under the sanction of tho Government as provided for by s. 39 of the Presidency 
Magistrates’ Act. 

He tbdteupon, under s. 240 I of the same Act, referred the point for the 
opinion of the High Court, and gave in his letter of reference the following 
reasons for his views:— 

1st. - -Section 39 of Act IV of 1877 provides tliat no public servant who is 
not removeable from his oflice without the sanction of Government shall ho 

* Befereoco Nq. 177 of 1878, from J. G. Charles, Esq., Offioialiiie Chief Magistrate of 
Calcutta, dated 29th May 1878. 

t [Bcc. 39 :—A complaint of an offence of which any Judge or any public servant not 
removcable from his oliicc without the sanction of the Governmont is accused as such Judge 
or public servant, shall not be received by any Presidency Magistrate, except with the 
previous saifction or under the direction 

[а) of the Government, or 

(б) of some officer empowered in this lichalf by the Goverameut, or 

(c) of some Court or other authority to which such Judge on^ubhe servant is suboedi- 
uate, and whose power so to sanction or direct such complaint has not been limited 
by the Government. 

No such Judge or publie servant shi^l, unless with the previous sanction of the Govern¬ 
ment, be prosecuted foe any act purporting to be done by him m tho discharge of his duty. 

The Government may, in any case or class of cases, proscribe 
Power of Government as the person by whom, and the manner in which, tho prosecution 
t(t prosecution. is to be conducted, and may specify the Court before which the 

trial shall be held. 

In this section, the expression " Government ’* means either ||Ria Local Government, or 
the Govem*-Gene^ in Council, and the expressions “Judge ” uid “ publie servant ” have 
the meaning assigned to them respectively by the Indian Penal Code.] 

I [Sec. 240:—A Presidency Mt^istrate may, if he thinks fit, refer for the opinion of the 
Hi g h Court any question of law which may arise in the hearing of any case in which ho has * 
jurisdiction; or may give judgment in any such matter subject to the decision of the High 
Court on such rbference; and pending such decision by Aho High Court, may either comm 
the accused person to jail or relearn Um on bail to appear for judgment when called upon.] 
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prosecuted for any act purportrdg to be done by him in the discharge of his duty 
without the previous sanction of Government. , 

2 nd ,—That the illustration to s. 21 of the Penal Code declares that a 
Municipal Commissioner is a public servant; and under [7^93 8. ll*of the s^me 
Code the word person is said to include a body of persons. * 

Srd .—And that therefore a Municipal Corporation as a body was entitled 
to the same privileges as the individual Municipal Goramissipners who 
composed it. ,> 

Mr. Phillips for the Complainants.—Section 39 does not apply to the 
present case. In the first place, the sanction only applies where Governdlent 
has some control over the dismissal of a public servant from his office. Here 
the Government has no such control, the Corporation of Calcutta being a 
body created by the Ijegislature, holding no office, and consequently incapable 
of being dismissed therefrom, and only capable of extinctfion by an Act of the 
Legislature. It was never intended that when Government had no means of 
affording redress by sanctioning the dismissal of tlie offender, it should have 
the power of prohibiting a prosecution. This point is entirely overlooked by 
the Magistrate. 


In the second place the Corporation is not a public servant ;'the Magistrate 
infers'that the Corporation is a public servant, but he does not profess to find 
that it comes within any of the clauses of the definition of a public servant 
in 8. 21 of the Penal Code. His reasoning appears to be, that as a single 
Municipal Commissioner is a public servant, therefore the whole body of 
Municipal Commissioners must be public servants ; and as he considers the 
Corporation to bo the equivalent to the whole body of t xisting Municipal 
Commissioners, he holds that the Corporation is a public servant; he also, 
without adverting to the point above noticed, holds that if a single Municipal 
Commissioner is protected from prosecution, the whole body must be equally 
protected. ^ 

.Now the Corporation is not the same as the whole body of existing 
mem'bers ; it is a thing distinct from all its existing members, and includes all 
past and future members ; hence nothing can be inferred sis to its being a 
public servant from’ the fact that all its members are so. Again, there is the 
same fallacy in the Magistrate’s further reasoning that the Corporation must 
be protected, if all its members are. The individual member requires [7603 
such protection, for he may be made to suffer in person and pochet ; but a 
Corporation cannot be imprisoned, nor can its members be made to suffer indi¬ 
vidually ; it can only be reached by distraining its property or be made to pay 
out of its corporate funds. 


The very nature of a Corporation is, therefore, a sufficient protection, and 
the ground for the Magistrate’s inference is thus cut away. Besides, such a 
protection as is afforded by s. 39 of the Presidency Magistrates’ Act being 
against common right, is not to he extended by inference. 

Mr. Piffard on behalf of the Corporation. 

AinsliO) J*—The auestion referred by the Presidency Magistrate is. whether 
the protection extendea by s. 39 of Act IV of 1877 to certain individual public 
servants extends equally to a Municipal Corporation pr^osecuted under the 
Indian Penal Code for being guilty of a public nuisance. 


By 8.11 of the Penal Code, the word “ person ” is defined to include a body 
of persons whether fheorporatedor not; and therefore the word "person” 
in 8. 21 may be read as a body of persons incorporated. The words " public 

#' . ‘ 
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servants ’’ in that section may consequently denote a body of persons 
incorporate falling under any of the descriptions given therein. It is not 
necessary to refer to any except the tenth. The illustration in the tenth 
description, says that a Municipal (Commissioner is a public servant; but it 
4oes npt therefore lollow that a Corporation such as that created by. Act IV 
of 1876 (p.C.) is also a public servant within the meaning of that section. 

The words “ every officer ” in the 10th clause seem rather to point to an 
individual •than to an incorporated body ; hut assuming, for the purposes of this 
reference, that the Municipal Corporation of Calcutta is a public servant within 
the meaning of s. 21 of the Penal Code, still it seems to me that it does not 
cocfie within the provision of s. 39 of tluj Presidency Magistrates’ Act. By 
that Act no such Judge or public servant as is described in that section shall, 
unless with the previous sanction of Government, he prosecuted for any act 
purporting [761] to be done by him in the dischaige of his duty. The class of 
public servants referred to consists of those who are “ nob removable from office 
without the sanction of Government." It appears to me that this description 
must be read in its entirety, and that the words “ not removable from office ’’ 
cannot be separated from the following words “ without the sanction of 
Government.” 

But if the whole l)e read as describing the class exempted from prosecution 
except with the previous sanction of Government, the description can only be 
applied to a class not removable from office at all by dropping the words 
“ without the sanction of Government," which have no meaning as applied to 
such public servants. 

The right to prosecute any person, or body of persons, by whom one may 
have been injured, is a common right whicli can only be limited by special 
legislation and in considering whotlier tlio right has been taken away, we 
must see that it is taken away by express words, or by necessary implication. 
It does not seem tome that it must necessarily he implied that, by the words 
“ not removable from office without the sanction of Government.” it was the 
intention of the Legislature to include those who are not removable from office 
under any circumstances at all. * 

I see no reason to suppose that the Government must have meant to 
extend the same protection to a body, such as trie Municipal Corporation of 
Calcutta, which cannot be taken under a warrant, or sentenced to imprisonment, 
which it thought fit to extend to certain individuals in the service of thac 
Corporation, who no doubt are protected by s. 32 of the Calcutta Municipal Act 
and B. 39 of the Presidency Magistrates’ Act. 

The answer which I would therefore give to the-question referred to us by 
the Magistrate is, that the protection does not extend to a Municipal Corporation 
prosecuted under the Indian Penal Code. 

White, J.— I am of the same opinion. The question submitted to us by 
the Presidency Magistrate turns entirely upon the meaning and true construe- 

tioD of s. 39 of the Presidency Magistrates’ Act. 

0 

[762] It is not disputed, nor could it be disputed, that unless that section 
applies to the Corporation of the Town of Calcutta, it is liable under the Penal 
G^e to Be. prosecuted for a nuisance in the same way as if the offienoe had been 
committed by an ordinary individual. A Corporation may he proceeded against 
criminally, as well for a misfeasance as for a non-feasance— Beff. v. The Birming¬ 
ham and Otoucester Bailway Company (3 Q. B. Rep., 223), Beg. v. Scott {3 Q. 
Bep., 547), and Beg. v. The Great North of Efuiland Bailrday Company {9 Q. Bd 
Bep., 315). 
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Section 39, as regards a Jud^e or any public servant not reraovahle from 
oHice without the sanction of the Government, exempts them from prosecution 
for an offence except with the previous sanction of the Government. The word 
‘ Government,” as used in the section, means the Government actingjn its exe¬ 
cutive capacity. It is contended that the Calcutta Gor))o?ation falls vyitliin 
the category of a public servant not removable without the sanction 'of the 
Governiiumt. 1 think it is open to much doubt whether the Corporation, as dis¬ 
tinct from its individual members, is a public servant at all, as these ^vords are 
defined liy the 2lst section of the Penal Code, which is incorporated with the 
39th section of the Act under consideration. Assuming, however, for tfie 
purpose of tlie argument, tliat that point is decided itffavour of the defundantg’ 
contention, it seems to me clear that the Calcutta Corporation does not come 
within the description of a public servant irremovable from olHce witliout the 
sanction of (rovoniment. 

Tho Corporation is created by Act IV of 1876 (B. C.). Bv the -Ith section 
of that Actrfsertain persons, to the number of 72, who are styled Cominissionora, 
and of whom 48 are elected by the rate-payers and 24 appointed bv tho Govern¬ 
ment, are incjorporated by tlie name of the Corporation of tins Town of Calcutta. 
Tl'cf Coi'iioration is to have perpetual succe.ssion, a common seal, and by 
its corporate name to .sue and he sued. • 

There is no provision in the .Act for putting an end to the Corporation, or 
for removing or dismissing it, either with or [763j without the sanction of 
(Tovernment, which moans, as I have said, the Bxecutivo Government. 

It oar only cease to exist by an Act of the Legislature, and until and unless 
the Legislature inturferoi, its eorijoiatie life must continue. The words “ public 
.servant not removalile without tlie sanction of Government ” are wholly 
inappropriate to describe tlie legal position of such a corporation. 

.Again, if it were necessarv to go beyond tlic Corporation and consider the 
position of the 72 members comjirising it, thev appear to he equally without 
the particular de.scription of public servant mentioned in s. 39 of the Presidency 
Magistrates’ Act. 

• 

By,s. 22 they are elected for a term of throe years, and continue in office 
during that term. Section 23 enumerates the circumstances under wdiich, and 
the onl\ circumstances under wliich, they cease to bo members of tho Corpora¬ 
tion. Those circuuistances are death, resignation, or disqualification ;'tho dis¬ 
qualification being that wiiich may arise from their becoming bankrupt or inter¬ 
ested in a contract witl^ th*e* Corporation, or being absent from Calcutta for six 
consecutive months, or being sentenced to a term of imprisonment; so that 
looking behind the Corporation, if J may so say, to the members who constitute 
it. it cannot be said of them, any more tlian of the Corporation, that they 
are persons who are not removilile without the sanction of Government. 

Mr. Ptffard has argued that the words in s. 39, which we are now consider- > 
ing, are intended to embrace tw'o classes of public servants, -(1) those who are 
not removable from office at all, and (2) those who are removable only with 
the sanction of (iovernment But I am unable to agree witli him that that is 
the true construction of the words in question. < 

* They aupear to me to point to one class, and one class only, of public 
servants, viz , that cKss which is removable only with the sanction of Govern¬ 
ment. The words are satisfied tiy applying them to that class, and whereas, 
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here a privilege is created in favour of certain persons, the meaning of the words 
creating the privilege should not be extended beyond their plain and natural 
sense, iftr. Piffard's contention would require us to construe the section as if 
itg language had been " any public servant not C764>3 removable from hisofBoe, 
or if removable, net removable without the sanction of Government,’’ 

In fact, to warrant the construction contended for, some ad(^itional words 
would have to be introduced, and this circumstance, 1 think, is fatal to the 
argument. 

^ I agree with my brother AlNSLiE, that if we look to the reason of the privi* 
lege conferred by the 39th section, there is a marked distinction between the 
cfftse of a public servant 'whose removal required the sanction of Government, 
and that of a Corporation in the position of the Calcutta Municipality. The 
Government may have an interest in protecting the former from prosecution 
without their previous sanction, but no interest in protecting the latter from' 
the consequences o\ their own acts; moreover, the Corporation if convicted 
cannot be punished by imprisonment, but only by fine. The Legislature must 
have thouglit it a matter of importance that no public servant whose removal 
requires the sanction of Government should be subjected to imprisonment 
without its sanction, but the same reasons for requiring Government sanction 
do not apply ,when the result would be merely the infliction of a fine, which 
must ultimately be paid by the rate-payers of the Town of Calcutta. 

I concur, therefore, in the opinion that the question which has been sub¬ 
mitted to us by the Presidency Magistrate must be answered in the negative. 


[765] The 10th May, 1878. 

Present: 

Mr. .Justice R. C. Mitter and Mh. .Justice Maclean. 

The Empress ’ ’ , 
versus 

Mohim Chunder Bai and another.” 

Assessors — Trial by Jury of a case properly triable with Assessors—Appeal on 
> facts—-ict VIII of 1871, s. fiO—Criminal Procedure 

Code (Act X of 1872), s. 283. 

Per HAOLEAN, J. (MITTEK, J., dubitante). —The trial by a jury of an oSenoe triable with 
aitsessors is not invalid on that ground, but an accused who would have been entitled to an 
appeal on the facts, if*the case had been tried with assessors, is not debarred from that right 
merely by the fact that the trial by jury is not invalid. * 

* Grimidal Appeal, No. 182 of 1878, against theprder of W. fiC^ Verner, Esq., Officiating 
Additional Sessions Judge, 24-ParganuaB, dated the 14th February 1878. 

* » 
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In oase the petitioners, who had been charged with an ottenoe under 
B. 80 of Act VIII of 1871, bad been tried by the Sessions Judge of the 
24-Parganna8 with the aid of a jury, and convicted. 

• , 

Baljoo Boido Nath Butt, for the petitioners, contended, among other 
things, that the petitioners having been tried and convicted of an offence to* 
which trial by jury had not been made applicable by the Government hotifica- 
tion of January 1862 {Calcutta Gazette), and who ought, therefor^, to have 
been tried by the Judge with the aid of assessors, such trial and cpnviption was, 
under the circumstances, invalid, and, if not, the accused were entitled to i^n 
appeal upon facts in the same way as they would have been if their trial bp,d 
been conducted in the manner prescribed by law. 

The Government Pleader Baboo Juggadanmid Mookerjee, contra. 


The following jud^mcntB were delivered by the Cou’it, which, however, 
confirmed the sentences passed upon the prisoners, being of opinion that the 
lower Court's decision upon the facts was correct. 


[766] Maclean, J, —The appellants have been convicted by the Sessions 
Coifrt of the 24-Parganna8 of an oftence under the Eegistration Act, VIII of 
1871, and as the trial was held with a jury, the petition of appeal tiled on 13th 
April was directed to show certain errors of law, such as defects in the Judge's 
charge to the jury. By a subsequent petition of 17th April, the prisoners claim 
to bo heard against the conviction on questions of fact as well as law, as the 
offence of which they have been convicted is not one of those to which trial by 
jury has been made applicable by the Government notification of January 1862 
{Calcutta Gazette, 8th January 1862, p. 87). 


It has been contended before us by the Government Pleader that the 
Sessions Judge was competent to try the prisoners with a jury notwithstanding 
that the offence charged is not included in the Government notification referred 
to, and therefore the prisoners are not entitled to appeal against their convic¬ 
tion except upon matter of law ; but it is not necessary for the purposes of this 
appeal to decide that question. The trial by a jury of an offence triable with 
assessors is not invalid on that ground (s. 233, Criminal Procedure Code— 
Explanation) "I ; but ft appears to me that the prisoners, w'ho would have been 


Penalty tor certain other 
offences. 

Making false statements 
before registering officer. 

Delivering false copy or 
translation. 


* [Sec. 80:—Whoever commits any of the following offences 
shall be punishable with iuiprisonmont for a term which may 
extend to seven years or with fine, or with both:— , 

(a) intentionally makes any false statement, whether on 
oath or not, and whether it has been recorded or not, before any 
officer acting in execution of this Act, in any proceeding or 

• enquiry under this Act, 

(b) intentionally delivers to a registering officer in any pro¬ 
ceeding under section nineteen or section twenty-one a false copy 
or translation of a document, or a false copy of a map or plan, 

(c) falsely personates another, and in such assumed character 


presents any document, or makes any admission or statement, or 
False personation. causes any summoDB or commission to be issue<!, or does any > 

other Act in any proceeding or enquiry under this Act, or 
Abetment of offences (d) abets within the meaning of the Indian Penal Code 
under this Act. anything made punishable by this Act.] j 

t [Sec. 233:—The Local Government may order that the trial of all offences, or of any 
particular class of offences, before any Co']rt of Session, shall be 
Local Government may hy jury, in any district and such Local Government may from 
oWer trials before Court of time to time revoke or alter suoh order. Orders passed under 
Session to be by jury. . this section shall be published in Official Gaiette^nnd in such 

other manaer as the Local Government from time to*time direct. 
Ex^natim.—li an offence triable with aasessors is triad by a jury, the trial shall not on 
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entitled to an ap^ieal on the facts, if the case had been tried with assessors, are 
not debai;red from that merely by the fact that their trial by jury is not invalid. 
An error of procedure not affecting th^ merits of the case ought not to affect 

the prisor^r’s right of appeal . •. 

Bealing, however, with this appeal as an appeal upon the facts, I'consider 
the coniiiction of the prisoners a proper one, and 1 would dismiss tlie appeal. 

Mitter, J.—1 concur ; but I do not desire to express any opinion as to 
whether the prisoneis are entitled to appeal on questions of fact. But assum¬ 
ing that they have this right, 1 concur with iny learned colleague that the 
conviction of the prisoners is fully supported by tlie evidence. We accordingly 
disuiiss the a^ppeal. 

Appeal dihmissrd. 


• NOTES. 

CRIGHT OF APPEAL ON FACTS WHEN OFFENCE TRIABLE BY ASSESSORS IS TRIED 
BY JURY— 

There is a conflict of opinion on ibis question. 

The following ovHcs'hold that there is appeal on fact- .il-o .— 

24 W.R. 30 (Cr.); HIacIjKAN, .1., in :i Cal., ; Rat. Vn. Cr. C., 901; Is \V. R*. fiO 
(Cr.): BKNSON,*J.,in (1902) 26 Mad., 2-1:3 ; (l«9.^j) 20 Mad., 243(a) . I Wcir 4;-32 ; (1H9H) 22 
Mad., 16 . * 

But the following, on the other hand, hold centra : — 

MlTTKlt. J., in 3 C.il., 761) ; 4 C.L.R.. 10.7 : (1893,1 2.5 Cal., 55.5, (18<)9) 2:3 I3oni., (390 : 
3 Bom. L.R., 278 F.B. , BH.4SHyAJl AYY »N(}AK, J, in (1902) 20 Mud.. 2i:i: 2 Wcir 40:3.] 
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The Kith June, is7t^. 

PHESKNT : • 

Sir Kichaui) (Iauth, Kt., Chikp* Jcstick, Mk. .JiisTicii Jackson, and 
• Mu. .ICSTU'K .\INSLIK. 


Anonymous. 


Vakalaiiiama- ■ Art VII of 1S7<), art. K), srhed. ii - Aft XVill of ISijp, sched.ii. 

A vakalatnama authorisiing a pleader to receive durmg'lhc course of a suit which he has 
been empowered to conduct, money or documents rcceiv.ilde Ry hi- client m the ordinarj 
oonrsc of such suit, or in consequence ol the order or decree of the Court in such suit, does 
not require a stamp under Act XVlll of 1809. 

Reference made to the High Court by the OtHciatmg Secretary to the 
Board of Revenue, North-Western Provinces, under s. 41 of Act XYlli of 1869. 
’ The question referred was as follows .— 

Whether a Court of Justice would, ordinarily, bo acting regularly in 
directing a public officer to pay money or make over valuable documents 

that ground merely Bo invalid. If an offence triable by a jury is tried with assesHore, the 
trial shall not on that ground merely be invalid, unle.ss objection be taken before the Court 
records its finding.] 

* Reference from the Board of Revenue, Nortii-Wcwtern Provinces, under s. 41 of Act 
XVIII of 1869. 
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to a pleader who has been empowored 6o conduct, a case by a vakalalnaiiia" 
stamped under article 10' soh of tlie Court Fees Act, but .«wlio has not 
been authorized by a power-of-attorney bearing the stamp prescribed in schedule 
II of Act XVIJ J of 1869 to receive on bfehalf of liis client such inoruy or valuable 
documents. ’ i 

No one appeared to argue the point. » 

Tile opinion of the Court was delivered 1)> 

Garth, C. J.- - Upon the question addressed to tliis Court l)y*the Hoard ol 
Revenue of the North-Western Provinces on the 29th of March hist, we are of 
opinion that if a pleader is authorized by the vakalatnaina undor which Reacts 
to receive inonoysor documents for his client in the course of the cause, which 
he is empowered to conduct, or as a consequence of the decree oi- any order of 
the Court in sueli cause, a Court of .Justice might [768} legally and with pro¬ 
priety direct a public officer to pay money or make over, valuable documents to 
the pleader, provulod that such money or documents liave liocorno receivable by 
the client in the ordinary course of the suit, or in consequence of the order or 
decree. 

^ The receipt of money or documents under such circu in stances is one of 
those ordinal's duties wldcli pleaders arc continually called ujion to perform for 
their clients, and a vakalatnarna properly framed generally contains a power to 
perform sucli duties. 

If, therefore, 1.1 le Ijcgislature had intended that in every such case a 
general or special power-of-attornoy should he nccossai> to enable tlie pleader 
to receive the murioy or documonts.it may be assumed that tliov would have 
said so in oxiii'ess toriiis. 


NOTES. 

L Cciiipim! SI Wad., 11(5 at 14R ; (1886) SJ Wad., 858.] 


• [Art. 10:- 
Number. 


Fixed feivs. 


Proper fee. 


Mukhtiirniiiii.i or Vakal.it.- Wlieu prcheiiUid for tbe coiiduft of 
nama. ,ia\ oiu; e.ihc— 

' I 

• Id) to liny Civil or Criminal Courts 
I other than a High Court, or to an\ 

Bevonuc Court, or to !Ui> Colleutor or 
Magistrate, or other exocuti vc officer, 
except such as are iiieutioiied in clauses 
(6) and (e) of this number... ... Kigbti 

(6) to a Cimtmissioijer of Rrvciiuc,' 

Circuit or Customs, or to auy oflicer. 
charged with the executive adminis- 
Iration of a Divisiuii, uot bemg the 
chief revenue or executive authority... Cue rupee. 

(c) to a High Court, Chief Comniis- ’ 
sioner. Board of Revenue, or other 
.chief controlling revenue or executive 
• '.authoritj ... ... Two rupees.] 
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The 26th Ap^l, 1878. 

Present: 

Sir flicHARf) Garth, Kt., Chief Justice, and Mr, Justice McDonell. 

Mbhima Chunder Day Sircar and others.Defendants 

, verms 

Hurro Lall Sircar and others.Plaintiffs." 

•* I -a C. L. R. 861 J 

LimtUiU<M — Title- -Possession—Acts of Ownership--Evidence of 

Title—Grant of Potta. 

Whero land, the right to which ih disputed, has been uninhabited and uncultivated and 
no acts of nwuur.ship by any portion can be proved to have been cxeroisod over it, it is often 
necessary, fur the purpose of deciding the question of limitation, to rely upon sligh^ evidence 
of possession, and sometimes possession uf the adjoining land, coupled with evidence of title 
such as grants or leases, and the Courts arc justified in presuming, under such circumstances 
that the party who has the title has also the possession. * 

But where the land has been occupied, it is generally proper, for purposes of limitation, 
to deal with the question of possession as distinct from the question of title, for while the 
title may be in one person, a twelve years’ possession may have barred that title. ^ 

This was a suit for the possession of 1 biga 7 cottas of land which the 
plaintiffs claimed as appertaining to their osut talook, situated in talook Ram- 
gobind Aitch, which again was said to be situated in Parganna Simlabad. The 
plaintiffs alleged that they had let the land in howla to certain of the defendants, 
but C769} that the principal defendant ousted them in Magh 1281 ; -that the 
howladars brought a suit for possession of the land, but that their suit having 
been dismissed, they gave up possession of the land to the plaintiffs. The 
defendants pleaded limitation, and stated that the land appertained to a 
different estate. The Munsif made a decree in favour of the plaintiffs 
establishing their right to the lands in dispute. This decree was reversed*by 
the First Subordinate Judge, but was affirmed on appeal to the High Court by 
Ainslie, J. • . ' 

From this last decision tlie defendants appealed under s. 15 of the letters 
Patent to the High Court. 

Baboo Botkonto Nath Doss for the Appellants. 

Baboos Kali Mohun Doss and Doorga Mohun Doss for the Respondents. 

Garth, C. J. —Wa think that there is no sufficient ground in this case for 
adopting the judgment of the Munsif to the exclusion 'altogether of that of the 
Subordinate Judge. 

Assuming that the latter has committed an error of law, it appears to us 
to amount to this, that he has failed to attribute proper weight to the potta 
which has been produced by the plaintiffs; and that neither he, norths Munsif, 
has dealt quite properly with the plea of limitation. 

* These errors, we think, would only afford a ground for remanding the case 
to the lower Court tdt reconsideration; and we, therefore, propose to take that 
course, with,the following remarks: 

The question of limitation, as it seems to us, has not been sufficiently 
distinguished in eitfae? of the lower Courts from the question of title. In some 
eases, as for instance where grants or leases have been made of waste or jungle ' 

• Appeal undter s. 16 of the Letters Patent, againstathe decree of ^r, JuHtica AINBLIB, 
dated the 7th of December 1877, in Special Appeal No. 499 of 1877. 
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lands, and the right to those lands is disputed, it is often impossible to give j 
evidence of acts of ownership or possession over the property l)ecau8e it is 
uninhabited and uncultivated, and tfb acts of ownership by any one have been 
exercised over it. In such oases it is ofSen necessary, for the purpose of deciding 
the qtysstion [770] of limitation, to rely upon very slight «ividenoe of possossipn, 
and sometimes possession 6f the adjoining land, coupled with evidq^ice of title, 
such as grants or leases, and the Courts are justified in presuming, under such 
circumstances, that the party who has the title has also the possession. 

But in a case like the present, where the land in question appears to )iave 
been occupied, it is generally proper to deal with the question of possession, for 
purposes of limitation, as distinct from the question of title. It very frequently 
happens that the title to land is admitted to be in one person,* whilst a twelve 
years' possession by another person has barred that title ; and in this case it 
may well be that the potta under which the plaintiffs claim is a perfectly 
genuine instrument; but that the defendants or their tenants have, by adverse 
possession for twelve years, excluded the plaintiffs from their right. 

If the land in question is capable of occupation and lias been actually 
occupied, as we presume to be the case, the question of limitation may and 
might to be dealt with separately.from the question of title. 

Then, again, in dealing with the question of title, it must Be borne in mind 
thatyiihe potta of 1821, although proved to be genuine, would, as against the 
principal defendants, be no evidence, unless it were shown that tlie plaintiffs or 
their predecessors in title, at some time or other since 1821, had been in 
possession under it. 

The potta is merely a lease granted by the owners of an estate ,to the 
plaintiffs’ancestors of a piece of ground including the land in dispute; but 
this grant would be no evidence of title to that land as against the owners 
of an adjoining estate, unless possession under it were proved : couplfed with 
possession the potta would add great strengtii to tlio plaintiffs’ evidence. 

Then, as regards the proof of the potta, if it can be shown to have been 
or^hirty years in the custody of the plaintiffs or their predecessors in title, and 
was produced by them at the trial, the Court might presume that it was duly 
executed by the person or persons who professed to have dor*e so : and the fact 
that it was produo*ed in the former suit in 1848 would be [77J] evidence of its 
autheflticity, although per se no evidence of title as against the defendants. 

From these remarks it will appear that the evidence of the plaintiffs* 
possession ought carefully to he investigated and weighed, both on tde question 
of title and also on that of limitation. 

The Subordinate JcfiTge, if he thinks fib, may receive further evidence of 
possession on either side. The costs in all the Courts will follow the result of 
the trial on remand. 

< Case remanded. 


NOTES. 

[POSSESSION AND TITLE- j 

See also Ram v. Kusu,, B 0. L. R., 481 ;2i Had., BS (waste land in tovms) ; 8 Bom., 888 . 
This subject is dealt witb in extenso in our notes to 9 Cal, 744 in the ‘ LAREPORTS’ 
REPRINT8.3 
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• * * 

13 Cal. 7713 

The 27th November, 18'7i 
Present: 

Sift Ri(;h^?|) (tai^jch, Kt., Chief Itustick and Mr. .Justice Biech. 

Hern Lotba.Plaintiff 

, vers7i.s * 

Sre8«llione Borooa and another.Defendants."' 

Certifl^c'ite Prnceedinqfi uaS-er lienqul Art VIf of 1808--Jurisdiction of Civil 
Court, to (iiuiuvn iiilo laqilltti of—Grant of Potta aftei Certificate isHUed, 

In a suit for arrears of rent il appeared that the plaintiff claiinod under a potta granted 
by the owner of land, afleika eerti 110.1.10 h.id boon issued .igainst him out of a Colloctor's Office 
under Bengal Act Vll of IfifiH. The dofond.tiits had purchased the land in question at .a sale 
held under the Act. The pliiiitifl alh'gid thir. Ih • eortidcate h.id n )*- liueii served,* and that 
no notico before the crlifieitc w.is issued was served upon the grantor as required by s. 18 
of the Act. And he contnndod that as tho (Collector’s proceedings were irregular, the 
potta vvaa vglid. 7’he District .Tudge hold that the Civil (\)urt had no power to inquire info 
the Collector’s proceedings and must, as nothing appeared to the contrary, assume that they 
wore regular, and dismissed tho suit. 

/feld. that the Judge was bound to ex.imine the pnsicedings of (he Collector to sec 
that they were legal and regular so as to c institute .If legal b.ir to the grant of tho potta, 
and tb.at the Judge wa.s not at liberty to iniko anv presuinplion in favour of their legality 
or corre«itness. 

This was a suit to recover arrears of rent. The plaintiff alleged that she 
hold possession of the land out of which the rent is.suod, hy virtue of a patni 
granted by one Doorga Mohun Kanaye. The p.)tta was granted subsequently 
to the issue out ^772] of a Collector's Olfice of a cortibcati* under Bengal Act 
VII of against tho grantor. The defendants purchased the land in question 
at the sale held under tlie Act, and now pleaded that Doorga Mohun Kantiye 
had no power to grant the potta after the certificate had been .served. The 
witnesses callod*to jirove service of tho certificate were disbelieved by the 
Munsif, and it also appeared at the trial before him that no notice was ^erved 
^pon Doorga Mohun Kanaye under s. 18 of thfe Act liefore the certificate was 
issued. Under these circumstances the Munsif hold that the jiotta was good, 
and gavetlfe plaintiff a decree. Upon appeal the District .Judge considered that 
a Civil Court could not say that the procedure followed by the Collector was 
irregular, and that the entire proceedings were tftfll and void and must, as 
nothing appeared to the contrary, assume that they were regular, and that if the 
parties were aggrieved, they could try the correctness of the Collector’s proceed¬ 
ings by a regular suit ; and reversed the Munsif’s decision. This 4ecre« was 
upheld on appeal to the High Court by Mr. Justice Lawpdrt). The plaintiff 
now appealed under s. 15 of the Letters Patent. 

Baboo Mohini Jdohitn Roy for the Appellant. 

Babog Srmath Doss for the Respondents. 

Garth, C. J. {Bikch, J., concurring),—We think that the District Judge 
has made a mistake in this case, which the learned .Judge in this Cpurt has not 

thought fit to rectify. ' 

' '■ '■ --------■:--—-- 

* Appeal udder s. 1.5 of tho Letters Patenc, against^the docruo of filr. Justice La^FOBD, 
dated the 26th Julv 1877, in a Special Appeal No. 2636 of 1876. 

• • 
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The District Judge Appears to have considered, for some reason or other, 
that it was not competent for the Civil Court to question the validity of the 
proceedings of the Collector. ' s ’ 

^he question arose in ithis way— 5 

The plaintiff claimed rent from the defendant by virtue of a phtni which 
had been granted to her by Doorga Mohun, and under which Doorga 
Mohun's rights as the defendant’s landlord had been conveyed to him 
(the plaintiff). 

The defendant’s case was, that the patni v7as invalid, because Dooi'ga 
Mohun had no right to grant it. ^ 

Now, primd facie, Doorga Mohun had of course a right by law to grant 
the patni. But the defendants alleged, tliat certain proceedings bad been taken 
by the Collector, the legal [77SJ effect of which vlras to prevent Doorga 
Mohun from transferring his interest in the tenure; which proceedings 
consisted of a certificate, wliich was intended to operate as a judgment against 
Doorga Mohun, and a notice given to him of the issue of that certificate. 

, Now it was absolutely necessary in order to answer the plaintiff’s case 
effectually, that the defendants should prove those proceedings in a #hgular 
way,; -and it is clear, that the plaiittiff was at liberty, if slie could, to question 
the legality of those proceedings, and to show that they were irregular and 
ineffectual. 

But the Judge says: “ This Court cannot say that the procedure followed 
“ by the Collector was irregular, and that the entire proceedings are null and 
" void ; ” and further on he says : “ 1 hold that this Court cannot in this suit 
“ examine the proceedings of the Collector under Act VII, and must, as nothing 
“ appears to the contrary, assume that they were regular.” « 

In this we think that the Judge was clearly wrong. He was bound to 
examine the proceedings of the Collector ; he was bound to see that they were 
legal and regular, so as to constitute a legal bar to Doorga Mohun’s transferring 
his'interest to the plaintiff; and the .fudge was not at liberty to make any 
presumption in favour of their legality or correctness. 

The case must go back to the Judge to try the question of the legality of 
the Collector’s proceedings. The Munsif tried this question, and it will he for* 
the Judge now to ascertain whqither the proceedings were regular and effectual 
so as to prevent the transfer of the tenure by Doorga Mohun to the plaintiff. 

If* necessary," additional evidence may be given by either party for the 
purpose of determining that question. 

< The judgment of 'ihis Court and of the District Judge will be reversed, and 
the case will bo remanded*to the District .Judge for retrial in accordance with 
the views e^ressed. 

If farther evidence is necessary, the Judge can give the parties an 
opportunity of adducing it. The costs will abide the result. 

oAppeal allowed. 


NOTES. 

4 , (As zegarJs the oonclasive effect of the certifioato with roference to service of notioe. etc,, 
see (laes^. Cal., 371' |,(1893) 21 Cal., 350 ; (1904) 31 Cal., 1036 ; see also (1884) 14 0al„ 1 
for the point of Court’s jurisdiction fo go behind the oortilicate.] 


I CAP.—168 
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* 

. [774] The 1st May, 1878. 

Present; 

Sir Richard riABTH, Kt., Chief Justice, and Mb. Justice 
' McDonell. 


Tii'thanund Thakoor.Plainfcift' 

versus 

Mufcfcy Lall Misser.Defendant. 


Trayisfer of a portion of Occupancy Holding — Custom—Bight of 
Zemindar — Ejectment. 

The oxintenco of a custom in a particular district hv which rights of occupancy in si^h 
district are transferable, will not justify the heddor of such a rif;ht of occupancy in sub-dividing 
his tenure, and transferring different parts of it to different persons ; and in case of such 
transfer the zemindar is entitled to treat the transferees as trespassers, and eject l!hem. • 
This was a suit hy the zemindar of certain lands to eject the defendant 
from a certain jote. The lands in suit originally formed a moiety of a tenure 
held under ocoutsanoy rights by one Pursajha, who sold them to the defendant. 
The Goui't of First Instance, finding as a fact that occupancy rights were 
transferable according to the custom of the district in which the lands in 
question were situate, dismissed the suR. This decision was reversed by the 
Lower Appellate Court without going into the evidence in the ease on the 
preliminary ground, that even admitting that the alleged custom which 
authorized the transfer of occupancy rights had been well proved, still such 
custom could not be taken to extend the right to transfer portions of an 
occupancy holding without the consent of the zemindar. 

The defendant preferred a special a])peal to che High Court, which was 
heard by BlRCH, J., sitting alone, the value of the property in suit not exceeding 
Rs. fiO. The learned Judge remanded the case for a decision on the evidence, 
being of opinion that the sale of half the jote did not necessarily work a forfei¬ 
ture of the rights of the original occupancy ryot, and that the remedy of 
the zemindar lajir rather against such occupancy ryot, an^ not against his 
transferee. 

The plaintiff thereuijon preferred an appeal under s. 16 of the Letters 
Patent. , 

Baboo Taruck Nath Dutt for the Appellant. 

Baboo Nil Madhtih Sen for the Respondent. 

t77S3 Garth, C.J. (McDonell, J., concurring).—We have not the 
least doubt about this case , and the time of the Couj^t has been unnecessarily 
occupied by the respondent’s pleader attempting to urge a point, which has been 
decided against him by the learned Judge of this Court, and against which 
decision he has not thought fit to appeal. 

^ The only question is, whether it is necessary or proper that there should 
be a remand ; and the appeal is made to us upon the ground that the learned 
Judge was wrong In ordering a remand, when it had not been proved that there 
was any *right by custom in the defendant, the occupancy tenant, to divide his 
tenure- and transfer it to different persons. 

An issue was r&ised d^tinctly by the Munsif, at the instance of the defend¬ 
ant, whether an occupancy ryot had a right by custom to transfer^his tenurq 
to different persons. ^ ;0 - 

* Appeal under b. 15 of the Letters Patent, against the decree of Mt. Justice BiBOH 
dated the 11th of FSbruayv 1878, in Special Appeal.2Io. 1272 of 1877. 
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The Munsif found that occupancy ryots had a right in that locality to 
transfer their tenures generally. Whether he was justified, upon the evidence, 
in arriving at that conclusion, appeays very doubtful. But assuming Jpim to 
have been right in that finding, he did not go on ta) find, nor was there 
a pafticle of evidence upon which he could proi)erly find, that an occupancy 
ryot had a right to divide his tenure and to transfer different partis of it to 
different people. ^ 

Under these circumstances, the defendant, who took, andi who professed to 
take, a portion of the tenure under a transfer of this kind, was a mere trespasser. 

It has been suggested that the original tenafit would under such cfircum- 
stances remain liable for the rent. ButHhe original tenant has not paid any 
rent since the transfer ; and when a suit was brought against him, he repudiat¬ 
ed the tenure, and said that ho had transferred it to different persons, of whom 
the defendant is one. If then the tenant could notf transfer the tenure by 
custom, the zemindar had a right to treat the defendant as a trespasser, and to 
eject hirfl. 

The District Judge has come to a just conclusion, anil wc think that, 
under the circumstances, it would not he proiwr to remand the ease. The 
judgment of Mr. Justice BiRCH will, [77SJ therefore, he poversod, and the 
judgment of tlie District Judge will stand. 

The appellant ought to have his costs of both hearings in this Court. 

Api>ea I decreed. 


NOTES. 

£ TRANSFER OF PORTION OF TENURE BY OCCUPANCY RYOT— 

In the following cases decided with reference to the Bengal Tenancy Act Vlll ol 1885, 
the question waa as regards the conBuquonccs of such transfer ;—(1899) U6 Cal., 615 ; (1892) 
20 0, W. N., 590 :1 C. W. N., 158; (1894) 1 G. W. N., 100 ; (1896) 1 0. W. N., 1621.] 


[ 8 Cal. 776 ] 

The 14th September, 1H77. '<• 

Presktst : 

Mr. Justice Ainslie and Mr. Jttstice Lawford. 


Rom Lall Bingh and others.Defendants 

• • versua 

LIU Dhary Muhton.Plaintiff. " 

Mainterumce of bunda—Prescriptive right -Escape of water — Injury} to 
neighbouring properties - Vis Major. 

Where a defendant shows a prescriptive right to maintain a bund, and uses all reason¬ 
able and proper precautions for its safety, ho cannot be made liable for damage caused by the 
escape or overflow of water on to the lands of others and the consequent iujury^of the crops 
thereon, if the e.scape or overflow bo caused by the act of Clod, or vis major. 

This was a suit brought by a ryot of one village against the owner of 
•another for damages caused by the penning back of water, on the ground that 

* Special Appeals, tfos. 618, 619,j 620, 621, 622 and 623 of 1877, agai^t tho decree of 
E. Grey, Esq., Officiating Judge of ZiUs. Patna, dated the 22nd of December 1876, reversing 
the decree of Bfqulvi Abdoul Aseoz, Munsif of Behar, dated the 2i]th of July 1876. 


laig 




t UR. 3 Cal. 779. 


£AM LALL SINGH &C. V. 


the plaintiff had a right to cut the bund of the defendants under certain cir- 
•oumstances, &nd that the defendants wrongfully restrained him from exercising 
' that i^ight, whereby his (the plaintiff’s) glands became submerged, and thereby 
caused him damage. 

< I 

Th&defenoe set up was, first, that the complaint ought to come from the 
proprietor, and not from individual ryots of the estate ; and, secondly, that the 
bund wasoni. which the defendant had, for a long series of years, maintained 
for irrigation purposes ; that they had acquired a prescriptive right to maintain 
it; that it was unchanged ; and that there was no right in the plaintiff to cut 
it doWn at any time, * ' 

It was proved hy the evidence that the hund was a long-established one, 
and it was not said that any change in its condition had been recently made. 
Evidence was offered Ijj’ the plaintiff that ho had, for two continuous years, 
entered and cut the bund, but this the Munsif disbelieved. 

(7773 On the 29bh July 1876 the Munsif decided that the bund had been 
long established, and that there had been no change in its condition ; that the 
plaintiff had entirely failed to prove his right to cut the bund, and even 
right to regulate^its height; and accordingly dismissed the plaintiff’s suit. On 
this the plaintiff appealed to the District Judge, who reversoil the Munsif’s 
decision. Whereupon the defendants appealed specially to the High Court. 

Mr. Branson (with him Mr. M. L. Sandcl and Baboo Chunder Madhub 
Ghose) for the appellant contended that the defendants had acquired a right to 
interfere with the natural stream in the nature of an easement, and claimed a 
prescriptive right to such easement: Gale on Easements, ss. 202, 203. 
Further, that the right of penning back the waters of a natural stream so as to 
overflow the land of the higher riparian proprietors might be acquired by 
prescription—Angell on Water-courses, s. 372; the extent of the right being 
determined by user commensurate with the actual enjoyment —Angell on Water¬ 
courses, ss. 379, 380 ; that the defendants claimed nothing further than their 
original right to maintain the bund at its original height; Steles v. Hookes (7 
Cowen, 266). The learned Counsel further, on the authority of the Madras 
Railway Companif\. The Zemindars of Carvatt^iayarum (L. |t., 1 In. App., 364) 
and Nichols v. Marsland (L. B., 2 Ex. D., l), argued that the defendants 
could not be held responsible for tlie overflowing of the watercourses by the 
acts of others, or caused by any unforeseen circumstances, as was the case in 
the present suit; and that it was for the person who complained of the bund 
being detrimental to his interest to show a prescriptive right to come in and 
interfere with it, 

Mr. Piffard (with him Moonshee Mahomed Yussuf) for the respondent con¬ 
tended that the respondent had a prescriptive right to regulate the height of the 
bund ; and, moreover, that it was an interference with the flow of the stream 
above his lands to such an extent as to injure them and entitle him to bring a 
s^it for damages, or to enter and abate the nuisance: Blackstone’s Commen¬ 
taries, Vol. III. That the case of the Mad-iUBjras Railway Company v. The 
Zemindars of Carvatenagarum (L. B,. 1 I. A., 364) did not apply, inasmuch as 
that case related to artificial reservoirs, whereas the present case dealt with a 
natural stream ; and the question of right to be decided, therefore, here related, 
not to the owner ot an actifioial reservoir, but to the riparian proprietors— 
Broome’s Commentary, p. 83, 3rd edition; and that the respondent having* 
given evidense in the Munsif’s Court that the bund had been for two con¬ 
tinuous years out by him> the defendants, if they ever pd^seesed a prescriptive 
tight to maintain the jsundt hadLlost it; au^ cited Ohumroo Singh v. MnUiok 



LILL DHABY MUHTON [1877] 


. I.L.B. S Cal. 77B 

Khyrut Ahmed (18 W. B-f 525) as showing that, unless the defendants <ooiild 
prove a prescriptive right, they had no right to interfere with tBe flow of the 
water to the injury of others. ^ 

,The judgment of the Court was delivered by 

Ainiliei il> (who, after stating the facts of the case, continued)':—Thera 
is no evidence to show that, by agreement or otherwise, the accumulation of 
water is limited to a certain quantity ; and that when the water rises to a 
given height, the defendants, or the plaintiff, or the plairilifl’s zemindar, is 
boffnd or entitled to open a passage for the escapp^of the surplus. 

The Munsif found that the plaintiff had entirely failed to prove any right 
to cut the bund : and we must say that, in our opinion, it would require very 
strong evidence to establish such a claim as that put forward here, not on the 
part of the zemindar acting on behalf of the cultivators*of his estate, but on 
behalf of each individual ryot according to his own judgment, to out down 
the bumi of a neighbouring zenundar, seeing that it is well known that the 
consequence of so doing would be that, when the water once begins to flow over 
the bund, the bund must give way, and the accumulation of water, which is 
absolutely necessary for the cultivation of land, must be lost^ 

• The Judge has gone off from the facts of the case, and has based his 
judgment upon a construction of law derived entirely from Englisli text-books. 
Now. the law as laid down in English text-books is, no doubt, a very useful 
guide ; but it must not be [779] taken to override the customs of this country— 
customs arising from the extreme necessity of preserving water and thereby 
preserving the means of cultivating large tracts of land which would otherwise 
lie waste. 

In the present case we have a long-established bund unchanged in its 
condition with certain outlets for excess water. Primd facie the defendants 
have a right to maintain the bund in its usual condition, and the right of the 
pl^ntiff to cut that bund down is one which we think must be proved most 
unmistakoubly. The Judge does not go upon proof at all, but merely upon his 
view of the law. Now, that view of the law, as it will presently appear, cannot 
be supported. 

The case of tlie Madras liailway Company v. The Zemindars of Carvatc- 
nagarum (L. B., 1 In. Ap., 364), decided by the Privy Council, wast.a case the 
converse of the present. It was for damage done by the bursting of an artifi¬ 
cial reservoir. The principle, however, is the same. Their Lordships there 
held that storing oi^water in this country is an act of necessity ; that it was 
not for the benefit of the proprietor of the land only, but also in order to 
enable a large l)ody of cultivators to live by the cultivation of that land. They 
further held, that the damage which was caused by an unusual flood and the 
consequent bursting of the embankment of the tank by which the railway 
was washed away was not one for which the owner of the tank could Jse 
charged. 

In addition to this, there is a recent case, Nicfwls v. Marslqnd (L. B., 
2 Ex. D., 1). This was a case perhaps much stronger in point, because it was 
not even a case in wdiich water was preserved for the berfefit of a large section 
of the public, but merely for the pleasure of a particular owner, who had formed 
* an ornamental piece of water by embanking a stream passing through her own 
lands, and then throlgh the lands of the plaintiff'. Eventually on an unusually 
heavy storm occurring, and a great rush of water coming into this reservoir 

mi 
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I.I 1 .R. 8 Cal. 780 « 

{he banks proved insufficient to support the piessure, and the lands of the 
pUdntifi, whfch lay lower down the stream, were injured in consequence. 
It was held there by the Court of Appeal that the case was distinguished 
from {hat oi^RylaridsvV. Fletcher (L. E.. 3 H. L., 330)—also cited in the 
Madras ca*Se before the Privy Council in 1 Indian Appeals, page [780] 864- 
in this, that it is not the act of the defendant in keeping this reservoir, an 
^ act in itself lawful, which alone leads to the escape of the water, and so 
renders wrongful ^that which but for such escape would have been law¬ 
ful. Ct is the supervening via major of the water caused by the flood, which, 
superseded to the water in*the reservoir (whichof itself would have been 
innocuous) causes the disaster. 

They also came to the conclusion that, as the jury had found that all 
reasonable precaution had been taken, the defendant was not responsible for 
the damage done. « ‘ 

This case seems to us to apply distinctly to the present. It appears from 
*the judgment of the Judge, that the damage in the present instance waS caused 
by an unusual inundation, which he describes as bringing down four times the 
ordinary quantity of water. It must be taken that the damage was caused by, 
the act of God,, and not by the act of the defendants, wlio are not shown to 
have failed in making provision for propei ly dealing with such quantities of 
water as might reasonably be expected to accumulate. 

The suit must therefore be dismissed. We reverse the judgment of the 
Judge and restore that of the Munsif wdth costs. 

Special Appeals, Nos. 619 to 623, will ho governed by this judgment. 

• Appeal dismissed 


NOTES. 

[WHEN BBINGING WATEB ON TO ONE’S LAND, ETC., BECOMES 

ACTIONABLE. • 

1. THE RULE IN EXPANDS v. FLETCHER, (1866) 3 H. L. 330. 

The person who, 7or his own purposes, brings on hi*land, and collects and keeps there 
anything likely to do mischief if it escapes must keep it at his peril; and if ho does not4o so, 
is priflui/ocie answerable for all the damage which is the natural consequonoe of its escape. 
Ho can exeuw himself by showing that the escape was owing to the plaintiff’s default: or. 
perhaps, that the escape was the consequence of vis major or the act of pod. .. .But for his 

* A rule for a review of judgment was obtained by the.appellants on 12th January 
1876, on the ground that plaintid had a proscriptive right tc^ regulate the height of 
the bund ; that ^though the Muusif disbelieved the evidence, there was still a regular appeal 
open to the petitioner upon the facts and law, and ho did so appeal, and the Judge’s decision 
was in his favour. If, therefore, the Lower Appellate Ckiurthad, according to its view of the 
law, failed to pronounce an opinion on such evidence, that, although a good reason for remand, 
was no reason for the dismissal of the plaintifC's suit. 

• The rule came on for hearing on 15th April (Mr. Branson appearing to show cause 
against the rule ; Mr- J. D, Bell in support of it), and was discharged on 17th April 1878, the 
Court (AINSLIE, J.) being of opinion that the defendants’ right to maintain the bund had 
been proved pand that, inasmuch as the plaintiff had not attempted to go into evidence on 
the point of the plaintiff having rcgulat^ the height of the bund, in the Lower Appellate 
Court, and as th«a had Jieen no finding on this point, and he bad accepted the evidence as 
found by the first Court, and was content with the Lower Appellate Court’s decision on the 
law in his favour, and took no objection to the evidence of no finding on this point in special 
appeal, and did pot file a cross-appeal, the case could not bo rcimande^ow to enable him to 
do so. • 8li 

Buie dismissed^ 
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aet in bringing it there no mischief could have accrued, and it seems but just that he shoultf 
at his peril keep it there, so that no mischief may accrue, or answer for the natural and 
anticipated consequence. And upon authority this, we think, ie established to be the law, 
whether the things so brought be beasts, or water or filth or atencl|je8, j»r LomD BTjAI$KBUBN 
quoted with approval by Lord CAIRNS in liylnndu v. Fletcher, L. B., 3 H. L., 330. » 

II. CASES TO WHICH IT IS HOT APPLIED- ^ 

This rule is not applied inter alia ^ 

(1) where the injury is due to act of Ood, etc., supervening, and thewtoring of water, etc., 

is not wrongful and does not of itself cause injury, unlike the case in Rytands v. 
Fletcher ; Nichols v. Moreland, L.R., S Ex. D* 1. 

(2) even though the previous storage accelerated the action of the flood:— ibid, 

(3) where the storage is sanctioned by usage as tanks in India 

Madras Raihmy Co. v. Zemindars of Garvetenagarwt^, (1874) f I. A>, 861. 
or by statute; —Hammersmith Ry. Co. v. Brand, L.R., 4 H.L., 171, 

Govgrnment’s position in respect of irrigation works is analogous to this:— (1906) 18 Mad. . 
78; (1909)32 Mad., 142. * 

^ (4) (a) Where the act complained of (such as pumping water) is done in the natural lawful 

exercise of proprietary rights, such as working mines—such damage as was done 
. before the extraordinary occurrence being duo to ordinary gravitation and percola¬ 
tion, etc., WUson v. Waddell, L.R., 2 A.C. , 96; West Cumberland Iron Co. v, Kenyan, 
11 Ch. D., 72 ; (1912) 16 C.W.H., 876 (lowering level to make land oulturable); 
(1904) 28 Bom., 472 (digging trenches for foundation for building). 

(b) But it is otherwise where water is thrown up which would not ordinarily come to 
the land, Baird v. Williamson, 18 C.B.N.B., 876, (quantity afieoted);, 

Young v. Bankier Distillery Coi (1898) A.G., 691 (quality affected). 

(S) Where the collection and impounding on one’s land by another of water or.any other 
dangerous element is done not for the purposes of the owner of the land but for the 
purposes of such other :— Whitmores, Ltd. v. Stanford (1909) 1 Ch., 497 (488). 

(fi) Whe*te the act is for common benoflt ;— Gill v. Edouin (1898) R. 118: affirmed 78 
L.T., 579 G.A., rain water drainage. 

(7) Where the swjt had the assent of iho injured party :— Carsfa^s v. Taylor, L.R., 6 

Ex., 217.’ * 

III. BUT IT IS ACTIONABLE NEOLIGENCE, 

(1) If the supervening act could have been ant icipated and provided against;— 

Harrison v. Q. N. Ry. Co. 88 L.J., Ex., 266 (repairing drains)—‘‘ The storm though 

unusual and extraordinary in a sense, yet as happening once in a year or in a few 
years was «oj uraimal ” {per POLLOCK, C.B.) 

Cf. Blyth v. Birmingham Water Co., L.R., 11 Ex., 781 (not liable for pipes bursting 
through extraordinary frost). * 

(2) or if.auch act is not excepted by the contract or the statute :— 

River Wear Commissioners v. Adamson L.R., 2 A.C., 704 per LordCAiBNB. 

(8) Where there had already been negligence on the defendant’s part :—Nitro PhospJxUe 

Co. V. London Docks 9 Ch. D., 981 (not maintaining to prescribed level; though 
that level could not have prevented floods). ^ 

(4) in case of works anthorised by statute or law or usage :— 

(o) where by reasonable exercise of the powers under statuteior common law in case of 
authorised works, the damage could have been prevented ;— Geddis v. Bawn Reservoir, 
L.B., 8A.C.,430|^ilure to cleanse where empowered to do so. 

But aompardlBroughtonvi M. <£ G. W. Ry. Co., li*. R., 7 C. L.,8n (where there 
were do such powers). 
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® (6) where there is a non-injurious mode of exercising the authority to erect or maintain 

workii:— (1904} 38 Mad., 7‘i (Government's right to construct caiingula so as to 
flood plaintiff’s land, denied); West v. Bristol Tramways (1908) 2 K. B., 14 though 
'' defendant did i)pt know of it. * 

• (c) Whore the authority given by statute is qualified by the requirement not to ecfmmit 
nuifaiice:— Price’s Patent Candle Co. v. Ijotidon Covtwly Council (1908) 2 Ch., 828 
r (sowers). 

N.B.—No liability whore under statutary duty water—gates were to be opened : -—Dixo.i 
e V. idetroj^litan Board of IForAs (1881) 7 Q.B.D., 418. 

IV. Pi^OTECTiyB HEASURESr- 

Protective measures may be taken to preveiiii floods, but not so as to injure other’s 
rights :— Orr Ewing v. Colqulioun, L. R,, 2 A. C., 889. 

against other sorts of nuisancos also :—(1906) 29 Mad., 539. 

against common danger, reasonable selfishness permitted ;— Nield v. L. & N. H’’. 

Ry. Co., L. R., 10 Ex., 4 (barricade against floods) 
otherwise where no common danger: — IV'/taiiri/ v. h. & Y. By. Co. (1884) 18Q.B. D., 181, 
And when a right has been acquired by proscription, it stands on a different footing : — 

(1903)80 Cal., 1077. 

Y. TENANT’S RiaHT TO MAINTAIN SUIT— 

With reference to the doubts expressed in tins jndgmenl. on this point, see Jones v, 
Llanrwst Urban Council (1911) 1 Ch., 893.] 


[781] The 25th March, 1878. 

Present ; 

Mb. Justice Ainslie and Mr. Justice McDonell. . 

Lai Sahoo.Defendant 

• versus 

Deo Narain Singh and another.Plaintiffs. ’’ 

1 C- 2 C.L.R. 294 ] 

Holdings not liable to enhancement (Guzastha Kasht)—Suit for removal of 
Buildings—Occupancy rights not transferable—Bengal Act VIII of 1869, 

ss. 3, 4, 6. 

The statutory right of occupancy under Bengal Act VIII of 1869 cannot be extended so 
as to make it include complete dominion over the land, subject only to the payment of a rent 
liable to enhancement. The landlord is still entitled to insist that the land shall be used lor 
th^purpose for which it was granted ; and although the Court in such cases will be disposed 
to place a liberal interpretaticn on the rights of the tenant, it will not sanction a complete 

change in the mode of enjoyment, 
e- 

In this suit the plaintiffs, as owners of the land, sued the defendant to 
enforce the removal' of the foundations of a certain house and to abstain 
from farther building thereon. The plot of ground on which these 

* fecial Apipeals Nos. 965 and 966 of 1877, against the decree ef Moulvie Mahomed 
Movsl Hoseain, Subordinate Judge of Shahabad, dated '23rd February 1877, affirming the 
decree of Moulvie Adeeloodeen, Munaif of Arrah, dated 1st July 1876. 
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foundations were laid ^as*'alleged to have been originally held, together’ 
with other lands, by the second defendant, Nuro Panday, from the* plaintiffs, 
as a Quzastha kasht,-.-i.c., a holding on a rent not liable to.enhanceinent. On 
the 21at September 1876 the second defendant sold to thp first ddfendant’ tliat 
portion of the holding upon which the first defendant had begun the a^ectidn’of 
a building, the subieet of the present suit. The defendants cohtfctacled that, 
according to the custom of the village, the sale by the second defendant passed 
to the first defendant the same rights in the laud as those previously enjoyed by 
the vendor ; and that the first defendant could, tlierefore, erect the budding on 
the land without the consent of the superior landlord. The Court of, first 
instance gave the plaintiffs a decree, finding on the facts that the rights' 
possessed by tlie second defendant in tlie lands held hy him from the plaintiffs were 
only those of an occupancy ryot; and, failing jironf that according to the custom 
of the [782] village such occupancy rights were transfeijable, declared the sale 
to the first defendant invalid. It would appear that ttie witnesses for thodolonee 

left the Court without permission, and had not been examined. No steps wore 
taken to firing them back for examination, but the Munsif instituted jiroceedings 
against them in the Criminal Court. On appeal the Lower Aiipellato Court, 
affirming the decision of the Court below, held, that, even assuming that the 
second defendant possessed any transferable occupancy rights, *he, as a mere 
cultivator, could not eitlier himself build, or transfer to the first defendant the 
right to erect a house on any part of the land comprised in Ins holding. 

Jiiggut Chunder lioh Chowdhry v. Eshnn Chmider I}anr.rjrp (24 W. E., 220) 
was quoted in support of this view. It also found that no custom authorizing 
the transfer of occupancy rights without the consent of the landlord had been 
established, and that the defendant’s complaint before it that his witnesses who 
would have proved the custom of alienating occupancy rights had not been 
examined, was immaterial in the view' it took of the matter. The defendant, 
accordingly, presented this special appeal to the High Court. 

Mr. Evans (with him Baboo Mohesh Chiinder Chowdhry) for tlie appellant, 
_Baboos'//em Chunder lihmrjae and Kalihishen Sen for the respondents. 

Mr. Evans. —The plaintiffs simply sought to restrain the first defendant 
from building a house on land in his possession, and as ejectment was not 
sought, no question as to the rights of transfer in Nuro Panday could be 
considered in this suit. The judgment of the Court should have proceeded on 
the sole question whether or not the plaintiffs were likely to sustain damage bv 
tlie erection of the house on the defendant’s land. The case of Jngyid Chunder 
Hoy Chowdhy v. E.shnn Chunder banerjee (24 W. R., 220) was remanded for 
decision on this very poiatj An opportunity was not afforded to the defendants 
to examine all the witnesses summoned on their behalf. 

[783] Baboo Hem Chunder Hanerjee. —It is not denied that the defendant 
bases his title on Beng. Act VIII of 1869. The operation of this Act is confin¬ 
ed solely to agricultural holdings ; it may, therefore, be taken, that, in letting 
the lands, the^ plaintiffs only intended them to be used for purposes of, 
cultivation. 

The judgment of the Court was delivered by ^ 

Ainslie, J. (who, after stating the nature of the suit and the finding of 
the Court of first instance, continued) :—On appeal the Subordinate Judge 
^pflBrroed the finding that the holding ii not protected from enhancerfient, 
and also held that no cuptom of transfer of occupancy rights,without the 
consent of the landlord had been established. This last finding is irrelevant, 
as ejedtment is not sought. He went on to hold that Nuro Panday had no 


1 CAL.—164 
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‘“right to build, and consequently could give no such right to his vendee. He 
assumes it tc. be an established rule that; a lessee cannot build on land held by 
him for cultivation, and supports this view by a reference to the case of Juggut 
Churider Bov Chow^hry v. Eshan Chuifder Banerjec (24 W. R., 2201. In that 
judgment the Court said ; ‘‘It may well be that, in particular places, .ryots 
having rights of occupancy in land for agricultural purposes may, by custom, 
have the right to transfer it to any person to hold for the same purpose ; but 
that will not carry with it tlie proposition that a person who may be desirous of 
erecting a large iVouse in the midst of an agricultural mohal, can buy up the 
tenures and rights of several ^cultivators and convert the land which they for¬ 
merly occupied into a dwelling-house and appurtenances.” These observations, 
however, are qualified by what follows. The Court did not dispose of the case 
simply on this view of the law, but remanded it for enquiry, among other things, 
whether any and what express injury resulted to the plaintiff from the acts 
complained of. It must, liowever, be borne in mind that, in this case the 
defendant was co-sharer in the estate. 

[7843 It is complained that the Subordinate Judge ought not to have 
affirmed the decree in favour of the plaintiff without enquiring whether any 
injury would result to the plaintiffs from the building commenced by the defend¬ 
ant, and w’ithdVit allowing him to give furtlior evidence to establisli the ytizantk 
rights of Nuro Pandav. (The learned Judge having referred to the defendant's 
witnesses not being examined, and the Subordinate Judge’s finding thereon, 
continued.) Reference has been m.ade by the lespondent to what is called the 
issumnavmee of witnesses. This, I think, is of no importance. A party is not 
tied down to any particular lino of enquiry indicated in a list of his witnesses, 
but the fact that his complaint to the Lower Appellate Court was based on the 
exclusion of evidence on a particular point is suflicient to tie him down to that 
point in special appeal. 

As to tlie other objection, I think we must hold that a ryot who relies upon 
an occupancy right must be taken as tiiereby admitting that the letting was of 
such a character as is contemplated in Beng. Act VIII of 1869 : and it has been 
held that this law only applies to agricultural holdings. If then we Lake 
it that the land «Ka3 lot on the understanding that it was to be used for culti¬ 
vation, the fact ttie ryot has acquired a right of occupancy does not alter any 
of the terms of the letting, except the conditions (if any) fixing a term <'or the 
tenancy. 

The Ltatutory right of occupancy cannot be extended so as to make it 
include complete dominion over the land, subject only to the payment of a rent 
liable to he enhanced on certain conditions. The landlord is still entitled to 
insist that the land shall be used for the purposes for which it was granted, 
and although a liberal construction may be adopted, it cannot extend to a com¬ 
plete change in the mode of enjoyment. 

The appeal must be dismissed with costs. 

Appeal dismissed. 

^ NOTES. 

[ CONYEBSION OF HOLDING TO OTHER PURPOBES- 

Wher^tbe bolding is converted to building purposes with the consent of the landlord 
the position is different;—(1881J 10 C. Ij. R., 25.J 
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C^fSS] The 6th April, 1878. 

Present; * 

Mr. Justice Markby and Mr. Justice PRiNsiiy,’. 


Ram Tarnin Koondoo.Plaintiff » 

Venus 

Hossein Buksh.Defendant.' 


C 2 C. L. R. 385] 

Causes of Actwn, Joinder of — Sphttin(f Demands — Amendment—Relinquishment 

—Act VIIIof 1H6U, s. 7—Act X of 1877, s. 48. 

• 

Where a plaiiitifl orgmally sued for a eertaiii sura upon his khiitUi-books, and an objec¬ 
tion was>takun by the clefondanl that he ought t<j have sued upon a curtain hatchitta, where¬ 
upon the plaintiff amended his plaint by suing for the ajiiounl admittedly due upon the 
hatchitta, 111 addition to the amount he claimed upon his khal.t:i-books,--/it!fd. that when 
*thc plaintiff amended his plaint by suing upon tho hatchitta, his causes of action, which, 
when the suit was originally framed, wire distinct, becaine uiiite'cl; that thure was no 
“roliiiquishmont-” in the original suit within the terms of Act VIII of 1859, s. 7 (with which 
s. 43,1 Act X of 1877, corresponds), and that the plaint was rightly amended. 


Miihumimid Zahaor AH Khan v. Thakonrance Jluita Kner (11 Moore's, 1. A., 468) followed. 


This was originally a suit for the recovery of the sum of Rs. 650-12 
brought in the Court of the Mutisif of Soaldah, on account of thS price of 
khesaree due on a khatta-hook balance. The plaintiff also brought another 
suit in tlic Sealdah Small Cause Court to recover the sum of Rs. 164 on 
account of the balance of the price of grain sold by him to the defendant. 
The defendant in the Small Cause Court objected that the suit instituted 
there could not proceed, inasmuch as he had given a hatchitta to the plain¬ 
tiff, which would show that the two accounts were not separate, but were one 
account, and that there was a splitting up of the cau^ of action. The 
Judge of tho Small Cause Court held the objection to hd valid, and struck 
off Uie case under Act VIJ1 of 1859, s. 7. Thereupon the plaintiff filed 
a supplemental plaint in the Munsif's Court enhancing his claim by 
Rs. 164. The defendant pleaded tliat tho idaintiff having at first omitted 
to sue for this sum could not include it in the present suit.’ This plea 


• Spocinl Appeal, No. 77,7 of 1877, against the decree of Haboo Kishto Mohuii Mookerjee, 
Offifialirig Soeoiid Subordinate Judge of the il4-Pargannas, dated the Gth of April 1877, 
modifying the decree of Baboo Dwarka Nath Mitter, Munsif of Soaldah, dated the 19th 
February 1877. 

1 [ Sec. 43;—Every suit shall include tho whole of tho claim arising out of tho cause of 
Suit to include the whole action ; but a plaintiff may relinquish any portion of his claim in 

order to bring the suit within the jurisdiction of any Court. 

If a plaintiff omit to sue for, or intentionally relinquish, 
any portion of his claim, he shall not afterwards sue for the 
portion so omitted or relinquished. 

A person entitled to more than one remedy in respect of the same claim m^y sno for all 
•or any of his remedies, but if he omits (except with the leave of the Court obtained before the 
first hearing) to sue for any of such remedies, ho shall not afterwards sue for the remedy so 
-omitted. 

Ithutrdtiim, 

A lets a house to B at a yearly rent of Rupees 1,200. The rent for the whole of the 
years 1874 and 1876 iadue and unpajd. A sues B only for the rent due for 1876. A shall not 
aftersiardB sue B*Cor the rent due for 1874.] 


claim. 

Relinquishment of part 
of claim. 
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|[786] was overruled by the Munsif, virtio gave the plaintiff a decree for the 
whole amount claimed. On appeal the Subordinate Judge, considering that the 
plaintiff’s claim as regarded the Rs. 164 was barred by s. 7 of Act VIII of 
1859, moditied-the order of the lower Ootirt, and gave the plaintiff a decree for 
Rs.d6|^-12. From this decree the plaintiff appealed to the High Court. . 

• Baboo Pooraa Doss Dutt for the Appellant. 

Baboo GoUip Chunder Sirkar for tl^e Respondent. 

Harkby, J.-tB is impossible to distinguish this case from the decision in 
Mohmnmad Zahoor Ali Khan v. Thakooranoe liutta Kocr (11 Moore’s, 1. A. 468). 
There 4he suit, as originally brought against nine persons, was held by the 
Privy Council to have Ireen wholly misconceived ; but they, nevertheless, 
thought that there was in all probability a good cause of action against one 
of those defendants upon a bond, and thereupon they make tliis order. They 
say : “ they have come to the conclusion that the fairer course is to do what 
the Judge of the Court of First Instance might, under the Code of Proce¬ 
dure have done at an earlier stage of the cause,—namely, allow the appellant 
to amend his plaint so as to make it a plaint against Rutta Koer alone 
for the recovery of money due on a bond." That is precisely what has 
been done here. The plaintiff originally sued upon his khatta-books. There" 
was an objection by the defendant that the plaintiff' ought not to have sued 
upon his khatta-books, but that he ought to have sued upon the hat- 
ohitta. Whether that was a valid objection or not, wo need not now 
consider, nor need we consider whether it was that objection wl:^ch induced 
the plaintiff to take the course he did. What he did was this, he asked the 
Court to be allowed to sue upon the hatchitta. The Munsif, as he was clearly 
entitled * to do under the authority of the decision I have referred to, allowed 
the suit to proceed upon the hatchitta, and the Subordinate Judge was wrong 
when he expressed an opinion that the Munsif was prevented from doing this 
by the provisions of s. 7 of the Procedure Code. [787] Section 7 applies to 
a totally different state of things, and in no way prevents the Munsif from 
making this order. 

The judgment of the Lower Appellate Court must, therefore, be set aside 
and that of the Mi^sif restored. The case will stand decreed upon the hatchitta 
for the sum of 814 rupees and 12 annas. The special appellant will get his 
costs of this appeal and of the Courts below. 

Prinsept J. —The error of the Subordinate Judge seems to have been 
caused by •his taking the causes of action to have been irrevocably united by 
the execution of the hatchitta ; as the suit was originally laid, th'e causes of action 
were distinct. When, however, the plaintiff sued on the hatchitta, they became 
united, and therefore, as the suit was originalljr laid, there was no relinquish¬ 
ment within the terms of s. 7 of the Code of Civil Procedure as has been held 
by the Subordinate Judge. 


Appeal allowed. 



KHOOB LALL &C. V. JUNGLE SINGH [ 1878] l.L.R. 8 Cal. 788 

• I 

[8 0 ^. 787 ] 

The 13th May, 1S78. 

Present ; 

Mr. Justice McDonell and Mb. Justice ^Broughton. ^ 

Khoob Lall and another.Defendants 

versus 

Jungle Singh.Plaintiff.'' 

[ 2 C. L. R. 489] < « 

Insufficiently stamped document—Act XVIII of 1869. s. HO—Admission by 

Court — No ruiht of appeal. 

The question of the admissibilitv o£ an jiisuIFicieiitly stamped document once admitted 
as evidence by a Court can form no valid ground of appeal. “ 

Kiiayetoolnh v. StiatK Meajan (16 W. R., 6) followed. 

The pfaintitf, the present respondent, brought a suit to recover Ils. 999-5-9 
on a teep executed by the defendants on the 5th Kartick 1283 F. S. (17th 
. October 1875). 

The defendants objected to the tee.p being received in’evidence as being 
insufficiently stamped, and further denied its execution. The lower Court held 
that the teep was not a promissory note, but a letter of agreement as defined by 
art. 11, E7883 sched. ii of Act XVIII of 1869, and admitted the document in 
evidence on payment of the penalty prescribed by 8.20 of .Act XVIII of 1869. The 
question as to execution of the document was decided against the defendants. 

The defendants appealed, at»d the Judge upheld the decision of the lower 
Court. Thereupon the defendants appealed to the High Court. .. 

liaboos Mohesh Chunder Chowdhry and Chunder Madhub Gho.se for the 
resi)oudont, on the case being called on, took the pjeliininary objection that the 
ai^eal would not lie, inasmuch as the document was roceivec^in evidence in the 
first Court, and having once been received its admissibility ^uld not afterwards 
be questioned on,appeal. They referred to Enayetoolah v.'Shaikh Meajan (16 
W. B., 6), Hoy Lnchnee,pat Siiiyh v. Shaikh Moshui rujff .UHflo W. E., 80), Currie 
y. Chatty (II W. K., lyAQ), Lalljee. Stnijh v. Akrnu Ser (12 W. E., 47) and 
Showdammee iJossee v. Ham lioodro Gangoolj, (H W. E., 367) and contended 
tliat wbetber the document was a promissory note or an agreement would make 
no difference in the case. 

Mr. C. Gregory for the* appellant.—The instrument in question is a 
promissory note as defined by cl. 25, s. 3 of .Act XV111 of 1869, and being 
insufficiently stamped ought not to have been received in evidence, and being a 
promissory note, s. 20 of Act XVIII of lf?69 was inapplicable. 

MoDonell, J. (BRoruHTON, J., concurring),—Tlieplaintiff sued to recqver 
994 rupees 5 annas 9 pie principtil, with interest, under a teep executed by the 
defendants. Both the lower Couits have decreed the plaintiff’s claim. In 
special appeal it is urged that the Courts below sliould have hold lhat the teep 
on which the plaintiff relies is a promissory note ajd being insufficiently 
stamped as such is inadmissible in evidonce. 

. • Special Appeal, No. 1691 of 1877, against the decree of R. J. Richardson, Esq., Judge 

of Zilla Tirhoot,^at^ the '2nd of J^Iay 1877, affirming the decree of Babki Dwarka Nath 
BhatVicharjee, Munsif of MozuSerpore, dated the IGth of September 1876. 
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* On the appeal being taken up a preliminary objection was raised tiiat no 
appeal lies in (his case, inasmuch as where a document is admitted by the first 
Court as not requiring a stamp, its inadmissibility cannot be questioned in 
appeal* Various [789rulings of these'Courts have been cited in support of 
this,objection ; and it appears to us that the ruling in Enayeioolah v. ^haik 
Meajan (16 ^V. R., 6) is on all fours with the present case. Therefore, 
,following that ruling, we hold that the preliminary objection must prevail. 

The apijetl is dismissed with costs. 

• Appeal dismissed. 


NOTES. 

[I. STATUTORY PROVISION— 

To .set at rest the doubts that were entertairu'd, Act 1 of 1879 provided by <«. 34 (.3J 
•what is substantially in the present Stamp Act, 1899, as s. 38, vthoreby “ where an instru- 
mi-nt has been iidmittcd in evidence such admission shall not, except as provided m s. 81, 
bo called in question at any stage of the same suit or proceeding on the ground that the 
instrument has not been duly stamped.” Section 8l provides for the ” revision of certain deci¬ 
sions of Courts regarding the siiflicieney of stamps.” • 

II. CASES. * 

This case was approved of in (1889) 13 Bom., 449 ; see also (1893) 18 Bom., 737 ; (1897) 
8 JI, L. J., (M). 

The document once admiited cannot be set aside :---(1889) 13 Bora.,^449 ; (1882) 

5 Mad., 220, 

But tqi appeal lies where the first Court rejected the document as iiisufticieutly stamped:- -- 
(1879) 5 Cal., 311. If the Appellate Court admits it, there should bo proof of tender in the lower 
Court(189.5) 20 Bom., 791.] 


[8 Cal. 789] 

The Hist March, IH78. 

^ Tuksent: s 

Mr. J^'STIce Markby and Mr. Justice Prinsep. 

- -- 9 

■ft 

Gopee Mohun Mozooiiidar.Plaintifl 

versus 

* Hills.Defendant.’'' 

Res judicata, Stiit for rent. , 

The plaintiff sued the defendant in the year 1973 for arrears of rent at a certain rate per 
biga. The defendant pleaded that the laqd had been held by him at an uniform rent for 
more than twenty years, and this contention was siipporied by the Court. The plaintifi then 
gave the defendant notice of enhancement, and sued to rccovt.r rent for two years at the rate 
stated by the defendant, and for one yeir at an increased rate. To this suit the defendant 
raised substantially the same defence. Held, that the decision in the previous suit was not a 
bar to the pre^nt suit, there being two questions for consideration—one, whether there had 
been an uniform payment of rent for twenty years, and, if so , whether the presumption, 
which the law directs to bo^rawn from an uniform payment of rent for twenty years, had been 
rebutted by the plaintiff ; neither of which questions was concluded by the previous decision, 

* Speoial Appeal Ko. 1915 of 1877, against the decree of A. J. B. Bainbridgc, Esq., 
Judge of Zilla Moorshedabad, dated the dthof June iBll, affirminl* tbe«decree of Baboo 
Bepro Dass Chatterjee, Munsif of Azeemgunge, dated the 15th March 1877. • 
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The plaintiff in the year 1873 sued the defendant for arrears of rent due on, 
a certain jote, alleging that it was an ootbundee tenure, and that the defend¬ 
ant was liable to pay rent at the rate of Re. 1 for every b*ga found by 
measurement annually. The defendant, among other things, pleaded thg,t the 
jote was a kaimce tenure, and held by him at a Uniterm ren^of 16 for 
more [ban twenty years, and this contention was supported by the Court. The 
plaintiff thou gave the defendant notice of enhancement for increase of area 
found by meaaureniont and holding below the prevailing rates, anij now sued to 
recover rent for two years at the rate of Rs. 16, and foi* one vear at an 
[790] increased rate upon a larger area. Tlie defendant made substantially 
the same defence as ip the previous suit. TheCc^urt of i’irst Instance decided 
that the judgment in the first suit was no bar to the institution of the second 
suit, and held on the facts that the jdaintiff had failed to establish a riglit to 
enhancement of rent for the year claimed, hut gave the plaintiff a decree for 
arrears of rent for the three years at the rate of rent which, according to the 
admission of the defendant, the land had hitherto been liable. The Iiower 
.\])pellat)e Court reversed the decision, on the ground that the present suit was 
res jiuhenin. The plaintiff appealed to the High Court. 

, Ruboo Gooroodan Banerjp.e for the Appellant. 

Haboo litpii) Das Mookerjee. for the Respondent. * 

•The judgment of the Court was delivered by 

Markby, J. —\Ve think that tliereniust he a remand in thi.s case. There 
were two (questions for consideration ; one was whether there had been an 
uniform payment of rent for twenty years, and, if so, wliether tlie presump¬ 
tion whicli the law directs to be drawn from an uniform payment of rent for 
twenty years had been rebutted by the plaintiff. The previous decision is 
not conclusive upon either of those two points. One of these questions was not 
and could not bo gone into in the previous suit. It has nothing wluftever to 
do with the former case whother the landlord received different rates of rent at 
some earlier peiiod. No doubt the Court in that former case did express an 
opinion that, for twenty years, rent had been paid at an uniform rate: but even 
tli8?l; was not a question in issue in tlie former suit, and in such a manner 
as to make the decision in the former suit conclusive uf,oi^that point. The 
District Judge wilt have to consider the case upon the jpvidenco on the record, 
and (tetermine whether o*- not he agrees with the Munsif, who has found in 
favour of the defendant, that this is a tenure the rent of which cannot be 
enhanced. • 

» Casfl remanded. 


• * NOTES, 

c REB-JUDICATA—RENT DECREE— 

The finality of the rent decree as regards title or r.ite of rent will depend on the facts of 
the case, whether these wore flhally determined in the first suit or not:—sec (1879) 4 C.L.R., 
443 and ‘2 C. W. N., ccriit and (1897) 4 C. \V. N., 43. 1(!1 : (1893) 21 Cal., 236 ; (1890) 
19 Cal., 666.] • • 
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V 

C 7913 The 2Srd May, 1878. 

Present: 

Mr. Justice R. C. Mitter and Mr. Justice Maclean. 


« Urojendro Coomar Ray and others.Plaintiffs 

versm 

Rakhal Gliunder Ray and others.Defendants.” 


Limitation—Arrears of E'ent—Pendency of Eiihancemeni Suit—Bengal 

Act VIII of 1869, s. 29. 

A sued for uahancbmonfc of roiil of cortaiu laiid^ for a specified year. On the dismissal 
of this suit A, more than five \ears after the rent fell due, sued for arrears of rent for t^e 
amc year. Held, that ^ was not oiititlod to deduct the time occupied in the conduct of his 
enhancement suit from the period which elapsed since the rent first fell due in order to bring 
his civse within the period of limitation prescribed for .such last-mentioned suits b*y s. 29 of 
Bengal Act VIII of 1869. 

This was a suit for arrears of rent for the year 1276, B.S. (IHriO-inTO)*. 
The plaint was'tiled on the 19th January IH76, and alleged that the plaintiffs 
had previously, on the 24tli Assar 1277, B.S. (7th July 1870), sued the defend¬ 
ants for arrears of rent for the same lands and the same yeat (1869-1870), 
but at an enhanced rate; and that such suit had been finally dismissed by the 
High Court on the 2nd of June 1873, on the ground that the notice given by 
the plaintiff was illegal. On these facts the plaintiffs contended that the 
ordinary law of limitation did not apply, and that in calculating tiie period of 
limitation he was entitled to exclude the period during which his enhance¬ 
ment suit was pending. The defendants pleaded limitation, and denied the 
plaintiffs’ right to make any such deduction. 

The Court of First Instance, on the principle alleged to have been laid down 
by the following decided cases —Ranee. Suniomoyee v. Shoshce Mokee lUtrmonin 
(il W. R., P. C,, 5); Eshan tlhunder Rny v. Kk-yoli Assnnoolnh (16 W.R., 'iD) ; 
Dindayal Ptikram\nik v. liadha Kishori Debt (8 B. L. R., 636: s. 17 \V. R, 
415) Mohesh Chtinder Chakhidar v. CiHiigainoner. Dossee. '(18 W. Ji., 69l: 
Huronath Nath Boy Xihowdhn/ v. Goluck Nath Chowdhn/ (19 W. R., 18) — 
[792] was of opinion that the plaintiffs’ suit was not barred by limitation, 
and gave them a decree for the amount claimed. The Bower .\ppollate Court 
reversed the decision of the Court below on the ground th.at tlie plaintiff's’ 
enhancement suit in no way affected their right to sue for arrears of rent. 
Such suit might have been brought at any timo-within the period fixed by s. 29 
of Beng. Act VIII of 1869. The plaintiffs having failed to do this, their suit 
was barred, and the plaintiffs thereupon appealed to the High Court. 

Baboo Doorga Mohun Dans and Baboo Sreimath*D'i.<,s for the apficllants. 

Baboo Mohesh Chunder Chnwdliry and Baboo Kali Mohun Dass for tlie 
raspondents. * 

The judgment of the Court was delivered by 

MIttesf, J. —In this case we think that the Lower Appellate Court has 
taken a. correct view of the law of limitation applicable to the facts about 
which there is no dilpute betw'een tlie parties. 

* Special Appeal, No. 2189 of 1876, against tbo decree of li.dxio Bhugwaii Chunder Sen, 
Subordinate Judge of Zilta Backoirgungo, dated the 26bb Duly 1876, reversing the decree of 
Baboo Kodar Nath Mozumdar, Third Munsif of Bariaal)'dated the 24tb Aplil 1876. 
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The rent claimed is of the year 1276 (1869-1870), and the present suit has. 
been brought in Magh 1282 (January 1876), so that if the rent claimed became 
due in the year 1276 (1869-1870), the present suit not having been brought 
within three years from the last day of that year, is clearly barred under s. 29 
of the Rent Act. •> 

It has been said that it did not become due in that year, because in 1276 
(1868-1869) a notice for enhancing the rent of the defendants' tenure was issued, 
and a suit lor the recovery of enhanced i*ent mentioned in the aforesaid notice 
was brought in Assar 1277 (July 1870) ; that this suit was finally decided against 
the plaintiffs by the High Court on tlie 19th Jaist 1280 (2nd June 1873).' The 
plaintiffs’ contention is, that the rent of the year1276 (1869-1870) at the old 
admitted rate became due on the dismissal of the enhancement suit. We do 
not think tliat this contention is correct. It is clear that, notwithstanding the 
notice of enlnincement, the plaintiffs, if they clioso to do so, could have 
successfully sued the defendants in C793J the year 127? (1870), and recovered 
the rent claimed in this suit. Therefore, it follows tliat the rent claimed in 
this cas8 became due in 1276 (1869-1870), 

The decision of the Lower Appellate Court is correct, and the special 
appeal is accordingly dismissed with costs. 

Apfpenl dinmi.HHed. 


NOTES. 

{LIMITATION- PENDENCY OF SUIT. 

1. This case ib similar to that reported in (iSOS) 27 Mad., liS; S C. W. N.,1. P.C., where 
the fliiim f'lr arrears of rent for a year m a suit for enhnncenient of rent, which was 
ultimati'lv decreed, being dismissed on the ground that it was premature, the 
peiideiiey of the suit saved limitation. .SV^’iilso (1877) .‘1 Cal., (> and (1878) .1 Cal., 817, 
which was adirmed by the Privv Couucil iti (1H8SJ) Cal., ilftS. 

•2. The geiicr.il priiieiplo has boon re statfxl thus bv the J'rivv Council in (190.3) 27 Mad., 
li;i overruling (1891) 19 Mad., ill, where the pondetiey of a suit for aocoptaiice of 
pottah wa- held to save limitation .— 

“ The point of time Ironr which, under the Ijiinitalioii .Act, tre period of limitation is 
to run IS that at wluehlhu .irri'.ir beeaiiie du(‘. In moit e.ss('s iiu doubt the point 
of time at w1ii> h rent becomes due is the close of the period iii respect of which 
It IS to bo paid. But this IS not niicepsarily always llu'Jt'iise 111 India and the 
riiiiiitatjon .Act is an Act for all India. Leijidaiioti or custom or i>.tpress contract 
or the ‘ifHTial ciicuinstnnccs oj any case may inaLe reiht bwome d,U' at a pointof 
time difJeroiit from tlie olosi- of tlie p Tiod in respect of whieli it is to bo paid. 
The ease of Miissunial Ilance Stirnn Moyei; v .'^kosher Mokhee liuriiwnin, (IdfiH) 
1'2 M. I. A , ‘244 hoard before this Board is an example of a suit for rent, 
governed bv a law of iiiiiitatioii siihstantiallv the same as that now liefore 
their f!,or(Khips in v.hieh the date at whieli the rent became duo was held to be 
an entirelv diJf»roiit date from the close of the period iii respect of whie.h that 
rent was ftivable. Tlie object of a Limitation Act is presumably to eoiiijiel 
people who have actionable claims t » sue upon them with due promptitude or to 
lorfeit the right to do so at all. lii suuli an .Vet the f.tlling duo of rout naturalh 
nieaiis the Llltmf due of an ase.r>rt lined rent which tlie tenant is under an 
obligation to pav nut which the landlord c in claim, and, if neee-ssary, sue for,”] 


1 CAL.—]:") 
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[3 Cal. 798] 

The 10th April, 1H7S. 

Present; 

‘ Mr. JiJSTigi Jackson and ‘Mr. Justick Tottenham. 


*' Petarabar Baboo and another.Plaintiffs 

<- versus 

Nilinbny Singii Deo and otliers.Defendants. ’’ 


Lnnitation — Cirant tn lien of inmvtenavr.e—Right to resume.. 

Although a grant of a inokurrari lease iii lieu of inairiteuaneo Tnay be rcsumablc bv the 
grantor and his heirs, vet, if the grantor or any of hits suenessors receives di.stinct notice of^a 
claim on the part of the f^antcc to hold m perpetuity itnd not subject to resumption, and 
allows twelve years to go In without contesting such claims, he (such grantor or successor) 
will bo b'lrred for the time of his own cnjoMiient. 

This was a suit instituted bv the plaintiff as talookdnr of Belouja, Pai- 
gutina Kbaspul, undertho defendant Nilmonvf^ingh, Raia of Chuckla Panclikote,* 
to recover khas iStossession of Mouza Kururya, in Pargunna Kbaspul, from the 
defendants (other than the defendant Nilmony Singh). These defendAnta 
alleged that a permanent mokiirrari settlement of tlie entire Mouza Kururya 
had been granted long ago at a fixed annual rental, not subject to abatement or 
enhancement, to their great-grandfatlier, Anunta IjalSokur Baboo, by the then 
Raiaof Chuckla Panchkote, who was his brother-in-law (wife's sister's husband): 
that this grant had been confirmeil to tlieir grandfather, Shohun Sekur Baboo, 
by a Sanaa given about the year IKO'2 by the then Raja of Cliuckla Panclikote ; 
that they and tVieir predecessors had over smoo remained in possession of 
Mouza Kururya upon the terms of the original grant; and that the suit of the 
plaintiff wa{? now barred by limitation. The defendant Nilmony Singh supported 
the claim of the plaintiff, and pleaded that the grant to the ancestor of the other 
defendants C7943 having been a grant in lieu of maintenance was, like^ill 
grants in lieu of ngaintenance, resumable at the will and pleasure of the Raja 
of Chuckla Panchkote. In support of the defendants’ plea of limitation 
evidence was given that, in a suit instituted some time previous to the 3rd of 
August 1862, by the then talookdar of the village against these defendants, 
these defendants had succeeded in making out their right to hold the mouza 
as a mokurrari holding at the annual rent of Rs. 1H2, and ©o more. It also 
appeared that on failing to obtain an enhancement of the rent payable by these 
defendants, the then talookdar had, on the 3rd of August,1862, sued the then 
Raja of Chuckla Panchkote, upon the ground that the then defendants having 
set up and proved their right to hold the mouza at a mokurrari rent of Rs, 132, 
his (the Raja’s) assurances in respect of the gross rental of the talook had proved 
unfounded to that extent, and that the talookdar was consequently entitled to a 
corresponding reduction of the talook rent paid by him ; and thnt.the talookdar 
hall succeeded in this suit. The Court of First Instance made a decree in 
favour of the plaintiff, being of opinion that the allegation of the defendants 
in the 8uit«between them and the talookdar that their holding was a mokur¬ 
rari one was not necessarily a setting up of a title adverse to the Baja, 
as the word khorposhf or maintenance, was superadded to whatever was said 
about mokurrari, so as to leave it to he supposed that the tenure was only 

* Regular A]}peal, No. 157 of 1875, against a docreew of Major E. 'f. '^aloott, Assistant 
Commiasioner of Zilla Manbboom, dated ISth March 1870. • 
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raokurrari because the tenxfre was a maintenance grant. It miglit be “ mokur- 
rari ’ and kaitni ” so long as the grant in lieu of maintenance continued, 
and yet came to an end^ on the resumption of the grant. From thfs decree the 
defendants other tlian Nilmony Singh aippealed. 

Baboo Troyhek Nath Mitter for the Apiiellants. 

Baboo Mohini Mohun Hoy, Baboo lihommi Chum Diitt and Bfrtioo (folap 
Chniiylor Sircar for the Respondents. 

The judgment of the Court was delivered by 

• 

Jaokson, J. —It appears to us that the decision*of tlie Court bolow on tlie 
issue of limitation is erroneous. It appears that [793j in July 18(?5 a 
suit was brought by a person, who was then talookdar, against the defend¬ 
ants for arrears of rent, and in the plaint in that suit it was recited that 
previously this talookdar had sued the zemindar for a reduction of tlie talook 
reset on the ground tliat the present defisndants liad alleged their rent to 
be mokuirrari, lis. 132, whereas the talook rent had been assessed on the 
allegation of the zemindar that tlic rent was higher. That is the account 
given in the iudgraent of the Court below, and we understand what took place 
wfas this. The ])revious talookdar there spoken of liad, in the first instance, 
sued these defendants for rent at a rate higher tlian Rs. 132, and tlioso defend¬ 
ants ’had then made out their right to hold tlie inokurrari at Rs. 132, and no 
more ; tlmreupon the talookdar, being defeated, sued tlio superior landloid upon 
the ground that the defendants having set u)) and proved their right to hold the 
inokurrari at Rs. 132, his assurances in respect of tlie assets of the estate had 
proved unfounded to that extent, and it seems that reduction of their rent was 
accordingly allowed. Now, in that way it was not merely a setting ui><of the 
mokurrari, but it wa.s set up in such a manner as affected the raja zemindar 
with a loss pro ianio of his rent inconsequence of this mokurrari. ^It was 
manifestly, we tliink, such an allegation as put upon the raja tlie necessity of 
attaching this mokurrari within twelve years. The Court below seems to think 
that the mokurrari in its fullest sense was not pleaded, liecause the tenure was 
desc^iliod as one granted for maintenance. That seems to me merely to indicate" 
the origin of the grant, and does not amount to any real differ^ce in the natuie 
of it. • * 

iTien it is said that, hy the custom of this raj, grants for maintenance by 
the raja of the time being are liable to revocation at the instance and at the 
discretion of succeeding rajas, and this contention no doubt is suppprted by a 
decision of the Judicial Committee of the Privy Council in the case of Anwtd 
Lai Singh Deo v. Mahargia Gnrrund Narayiiii Deo Bahadur (5 Moo. I. A., H2). 
*But 1 think it clear that if the tight of resumption exists in such cases at the 
option of each raja at the time of his succes-sion, [796] and if he has notice of 
a claim to hold such mokurrari, and allows twelve years to go hy without 
taking steps to get rid of it, he at least is barred for the time of his enjoyment. 
That being so, it apjjears to me tliat limitation barred the present suit, and 
that it ought ‘to have been dismissed. The judgment of the Court below is 
reversed with costs. 

Appeal allowed. 

NOTES. • 

ILIMITJITIOM—TENANT—ADVERSE P08SEE%10N. 

). This decision appears to bo in conliict with the Privy Gouncil’.s decision in (1899) 87 

•Cal., 186 §. C. where the facts were very similar. 
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2. Even Oie fact of receipt of rent under tlie old potta was bold (of its own force) not to 

confer bettor interest than tenancy-at-will; " on bis accession, Sir Pershad Singh 
might liavo resumed the mou^fih or have made a fresh*grant either on the terms of 
‘ the pottah or otherwise, or have <Uowcd Ram Golam to remain in possession 

paying a rent But as the pot&h was void as against him and not voidable 
only, the more receipt of rent by him though of the same amount as that fixed 
by the pottah would not have the effect of confirming the pottah in its entirety. 
If matters rested there, there could be no doubt that whatever was the interest which 
the pottphpurported to grant, Ram Golam iras in fact a mere tenant-at-will of the 
Maharajah, and could not sot up the pottah against him, except for the purpose 
of showing the ainot-nt of his rent ” :— ibid. 

3. From other circumstances, a life tenancy was inferred in the case, and it was also 

held that a tenant during his tenancy cannot by adverse possession enlarge the 
duration of his tenancy. On this pointiice (1902) 29 Mad., 007. , 

4. This decision of 8 Cal., 793 is al.so opposed to the Privy Council decision in (1886) 12 
Cal., 481 reversing 9 Cal., 411 in which this case was cited, and was thereby presumably 
brought to the notice of their Lordships.] 


[8 Gal. 798] 

PKJVY COUNCIL. 


The 34-th, 37th, ‘-i'<th and 20th November, lb77. 
]*KESHNT : 

Sir .J. W. Colvilh, Sir B. Peacock, Sir M. E. Smith and 

Sir K. P. Collier. 


Rudlia Proshad Singhf.Plaintiff 

vers us 

Ram Coomar Singh and others..Defendants 

V ■ 

Radlia Proshad Singh.Plaintiff * 

versus 

The Collector of Shaliabad.Defendant. * 


[ 1 C. L. R. 289] 

[On Appeal from the High Court of Judicature at Fort William in Bengal.] 
Diluviated Lands—Adicrse Possession—Doctrine in Lopez's Case. 

The doctrine in Lopez's Case* that diluviated Ltiid*!, re-forming on their old site, remain 
the property of their original owner, does not apply to lands in which after their re-fonnation 
i^n indefeasible title has been aor{uirod by long adverse possession, or otherwise. 

Where a plaintiff relies on an alleged adverse possession of lands for more than twelve 
years after their re-formation, the question to be decided is whether he has had suoh possession 
for twelve years. 

These were appeals from a decision of a Division Bench of the Calcutta 
High Court, dated the 10th June 18H, which reversed a decision of the Judge 
of Shahabad.of the 29th July 1872. 

* Lopez V. Muddun Mohun Thakoor, 18 Moo. I. A., 4C7 ; 8. C. 5 B. L. R., 521, 
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The suits in which the^ decisions were psssed were two out of a number 
instituted by the father^of the appellant to obtain possession with rpesne profits 
oi a tract of alluvial land in the Sbahabad district, which be claimed as belonging 
to his estate narneu Nowrunga, and to Whicii the several defendants laid claim 
as land.whieh had re-formed on the site of land which haifljoen submerged, and 
which before its submersion had belonged to them. 

[797] The decision of the Division Bench from which these appeals were 
brought will lie found printed at pp. 28H—245 of the 2‘2nd volume of Sutherland’s 
Weekly Reporter. Blarlier judgments of the High Court in connection witlvthe 
same litigation will be found at pp. 389--.‘193 of thoilth volume of Sutherland, 
when the claim was hold not to be barred by liinitJition, and was remanded for 
trial on the merits; and at pp. 109 and 110 of the Ifith volume of Sutherland, 
when, on the 28th June 1871, the Qase was reinatuled a second time for trial on 
the following issues :— 

“ First. —How long has the land now in dispute or its several parts been 
in existence, and bow was it formed ? 

“ SecuncL —When and how did the river recede to the north of the land, the 
subject of this suit ? When and how did the river cease to flow between these 
lands and the lands in Shahabad, which admittedly belong to the defendants’ 
estate ? 

“ Third. —Was the plaintiff in possession of the land claimed, or any, and 
what portion of it in 1265; and was he then, or at any other, and what time, 
and how, dispossessed by the defendants ? 

“Fourth. —If the plaintiff had possession till 1265, or till dispossessed by 
the defendants, what was the nature of that possession, and when and how was 
it acquired ? And had it existed for more than twelve years ? ” 

The Judge of Shahabad, trying the cases on these issues, in the suit in 
which Earn Coomar Singh and otheftj were defendants, gave a decree in favour 
of the plaintiff for a portion only of the land claimed. In the other suit, in 
which the Collector of Shahabad was made a defendant, the whole of the land 
claimed by the plaintiff was decreed to him. By the judgnjent of the High 
Court now appealed from, the decisions of the Judge of Shahabad were reversed 
and the plaintiff’s claim dismissed. 

In the appeal in Radha Proshad Sincfh v. Ilam Coomar Singh and others 
(No, 60 of 1874), Mr. Leith, Q.C., and Mr. Doyne appeared for the appellant, 
and Mr. Graham for the respondents. 

In the appeal in JRaidha Proshad Singh v. The Collcctcnr of Shahabad 
(No. 57 of 1874), Mr.* Leith, Q.tl., and Mr. Doyne appeared for the appellant, 
and Mr. Cowie, Q.C„ and Mr. Graham for the respondent. 

[798] The material facts of the case are fully stated in their Lordships’ 
judgment, and which was delivered by 

Str J. Wr ColYile. —The appeals of which their Lordships have now to 
dispose are those which the appellant has preferred in two out of seven suits 
instituted by him in order to recover a large quantity of alluvial land^lying now 
to the south of the Ganges, and accordingly transferred by order of the Govern¬ 
ment from the Zilla of Ghaxeepore to that of Shahabad- Notwithstanding 
the great vplume of the record, and the number of the proceedings contained in 
*it, the facts essential to the determination of these appeals may be brought 
within a narrovj odinpass. It appears that, at the time of the pe^etual settle¬ 
ment, the river Ganges was not only the boundary, as it is still, between the 
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*' two /Villas of Ghazeepore and Shahabad, but also the boundary between 
the Mouza^ Nowrunga, belonging to the plaintiiT’s ancestor on the left or 
northern, and a number of mouzas on the right or southern, bank of the then 
chaanel of t^ie river, which were settled with other proprietors. Immediately 
op the southern or Shahabad side of the river, and included in tliese tppuzas, 
was an ayea of low soft land, some six miles wide, favourable to the erratic 
habits of the Ganges, but bounded on tlie south by higher or harder land, 
which oppffsed itself to the further progress or invasion of the stream in that 
direction. The^ precise changes in the course of the river have been proved 
witii greater clearness than is usual in cases of this kind, and are delineated in 
what has been called thb’ameen’s map No. 7. 2. From this and from the 
evidence it appears that in tlie year 1839 the river occupied a position con¬ 
siderably to the south of that which it occupied at the date of the settlement, 
and now occupies; that in 1844 it had travelled to an ascertained channel still 
further to the south, %,nd in 1857 had for some years leached its southernmost 
limit, vis., the high or hard bank which has been referred to. It is, moreover, 
clearly shown that, towards tlie end of the rains of 1857, the river, when 
subsiding into its eold-wcather channel, made a sudden change of that channel, 
intersecting the land to the north of its former course, and occupying the 
position designated upon the arneeii’s [7993 map as " Bhagur 2,” Its course, 
liOwever, in that channel was not permanent; for, either by sudden chaniie or 
by gradual recession, it travelled still furtlier to the north until it returned to 
the bed from which it is supposed to have started at some lime after the date 
of the perpetual settlement, being that wliich it occupied when the decrees 
under appeal were made. 

• 

Upon the sudden change of 1857-58, difl'erent persons, claiming to be the 
owners of some of the villages which had before been diluviuted, seem to have 
taken possession of the land re-formed upon the sites of their old villages, so far 
as it was then south of the new channel of the Ganges. And when the river 
went further back, their Lordships iiresume that other persons similarly claim¬ 
ed and took possession of the additional land that had then become soujjh of 
the Ganges. The result was that, after some discu9.sion between the authori¬ 
ties of the two ztSllas, a thakbust was made by the revenue ofbcers of Shahabad 
in 1864, which apportioned the whole of this disputed land, *as re-formation on 
the sites of the ancient villages, among the representatives of the person's with 
whom those villages had originally been settled ; and confirmed tlieir possession 
of the plots allotted to them. Between 1858 and this thakbust of 1864 there 
had l>eou various proceedings before the revenue officers of* J^illa Ghazeepore, 
at the instandb of the plaintiff as owner of Nowrunga, under Act I of 1847 ; 
but to these it is now unnecessary to advert. After the thakbust of 1864, the 
plaintiff brought one suit against all the claimants of the disputed land. That 
was dismissed as improperly framed. He then instituted the different suits, 
with two of which their Lordships have now to deal. These it will be con¬ 
venient to call suit No. 2 and suit No. 6, distinguishing them by the numbers 
<?hereby the lots claimed in them respectively are described on tnap No. 7. 2, 
rather than by the numbers which the suits themselves bore in the Indian 
Court.* Jtsoo] It lies of course upon the plaintiff to prove in each a superior 
title in order to dispossess the defendants. 

* Suit No. 2 was that in which Bam Goomar Singh and others were the respondents, 
and oonesponds with Appeal No. 50 of 1874. Suit No. 6 was that in which the Cidlector of. 

was^ respondent, and corresponds with Appeal No. 57 of 1874. In Suit No. 2 the 
plaintifi sought poBseBBioa of the lands Pursownda asid Sohia. liPsui^ No. 6 he sought 
possession of the Mouza Sreepore. • 
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Neither party originally put his case precisely in the form in which, after 
the decision in Lopez’s Case/' and the second remand of the suit^ by the High 
Court, it assumed. 

.'^lieir Lordships propose to treat that second retnatld as a new dapartpre, 
and tlie commencement of the litigation upon which they have^ to form a 
judgment. And they may at once state that they cannot concur in the final 
judgment of the High Court in so far as that easts any doubt upomthe propriety 
of directing the third and fourth of the issues for the trial of which the suits 
were remanded. The doctrine in Lopez’s Case'' was doubtless in favour of the 
defendants in both suits ; and if they had in no \va\ lost their rights, wotfldgive 
them a title to the land re-formed upon sites idontiiied by the thakbust proceed¬ 
ings of 186-1 as witliin the boundaries of their original mouzas, which would 
prnna facie override a title founded on the principle of the acquisition of that 
land by the proprietor of the northern bank of the Canges by means of gradual 
accretion. Their Lordships conceive, liowever, tliat tlie doctrine in Lopez’s 
Case ' cfLnnot bo taken to apply to land in wliich, by long adverse possession or 
otherwise, another party has acquired an indefeasible title. In the present 
^uits the plaintiff relies on an alleged adverse possession for more tliaii twelve 
years of the lauds afjer their re-formation ; and therefore the^eal point to bo 
decided in the suits was whether a title liad been thus acquired by the plaintiff, 
tlie proprietor of mou/a Nowrunga. 

Now, for the purpose of considering this, which seems to he the only 
material issue, it will bo convenient to travel, as the river originally did, from 
the north to the south. Their Lordships consider tliat the point to bo deter¬ 
mined is whether in 1857 such a new title existed as to all or any of the lands 
in dispute, because they think it is clearly proved that the change of the river 
in 1857-58 was a sudden change, which left the rights of the parties'* as they 
then existed unaffected thereby. The nature of tlie change in 1861 is perhaps 
not so clearly [801] proved. The Zilla Judge certainly found that to have 
been also a sudden change ; fur he says that the river began to leave the channel 
in^vhich it had gone from 1858, in 1267 F. or 1860, and in 1268 F. was found 
in tlio place in which it now is—a state of things which implies suddenness of 
change. Moreover, the evidence on tlio whole preponderates in favour of this 
last eshange having been also a sudden change. Tlieir Lordships, however, do 
not think it very material to find one way or the other upon that point, because 
oven if the river had receded from the channel, marked as Bliagur gradually 
to the place which it now occupies,—if it had passed, for instance, over Monza 
Sreepore, submerging that mouza again : the submergence aud re-appearance 
of the land both takipg place within the three years,—if tliat were so, and the 
question was. who was entitled to the re-formation of the mouzaupon that site 
of Sreeixire, upon this second re-appearance, their Lordships conceive that, 
according to the strict doctrine in Lopez’s Case,' if the plaintiff had previously 
to 1857 acquired the proprietorship of that land, it would be he and not the 
original ownqr of Sreepore who would be entitled to claim the benefft of tl^at 
doctrine. 

Then going back to the application of the principle which has been already 
laid down to the lands in dispute in this case, their Lordships have to consider 
first whether the plaintiff had or lia^ not in 1857 ^acquired such a title 
as has been described to the land north of the river as it ran in the year 
1839 ; a nd they ^aink that upon the evidence there can be no doubt he had 

* * Lopez V. Mvddun Mokun Thakoor, 13 Moo. I. A., 467 ; S. C., 5 L. B., 521. 
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'feuch a title. They rely mainly upon the thakbust proceedings of that year. 
It appears to ^=hein clear upon those proceedings and the maps embodied in them, 
that the land, down to the north part of the river as it existed in 1889, was then 
'measured as l>8longing to Nowrunga, and in possession of the plaintiff's ances¬ 
tor,; that'^jhe greater part of that land was laid out field by field as land which 
had been gained by accretion at that time; and that although there w^as a 
small portion which is described in the thakbust maps as “ registran or sand,” 
that too was^'ineasured into Mouza Nowrunga and the Zilla of Ghazee- [802] 
poore. No objeOtion or claim seems then to have been preferred on the 
part of any proprietor on the Shahahad side of the river. And it is clear that 
the pRiintirf and his ancestors wore afterwards, and up to 1857 or 1858 in 
possession of this land ; that is, for a period of about eighteen years. 

The whole of the land in dispute in Suit No. G falls within the boundaries 
of Nowrunga as thus defined in 1839. In that suit it has been attempted a't 
the bar to raise some contention on the supposed effect of the confiscation of 
Koer Singh’s estate, of which Mouza Sreepore once formed part. Bui. that is 
a point that never sefyns to have been raised in the Court below ; and, so far as 
their Lordships can see, there can ho no ground for the contention. It seems 
to them that the whole of this lot must have been diluviated, and that, when 
left dry as the rfver receded still furtlier, it w'as assumed to iiave become by 
accretion part of Nowrunga. It was measured as such in 1839; and if the 
second change of the river in 18G1 was a sudden change, that land has ever 
since 1839 been dry land, and was up to 18G1 in the possession of the plaintiff. 
Again, if the changes in the course of the river between 1858 and 1861 were 
not sudden, but gradual, the subsequent diluviation and re-appearance of the 
land could not, as has already been stated, defeat the title to the site wliicli the 
plaintiff bad gained before 1858. These considerations suffice to dispose of the 
appeal ifi Suit No. 6. 

With respect to the appeal first hoard, that in the Suit No. 2, the case is 
different. In order to substantiate the whole of the plaintiff's claim, it would 
be necessary to show that in 1858 be had been in possession of this land almA>8t 
up to the extreme southern boundary for more than twelve years. Now their 
Lordships have fele no hesitation in concurring with both the Courts in so far 
ns they have found that no such title was established to land beyond the course 
of the river in 1844. There is no clear evidence how, or in what particular year, 
that land accreted ; and it is impossible to say that there has been a possession 
for twelve years, or any possession that would bo sufficient to defeat what is 
primd facie the superior title of the defendants. Their Lordships have had more 
doubt as to the land lying between what was the northern hank of the river in 
[803] 1839 and that which was its northern bank in 1844 ; but even if they 
had been disposed to agree with the Zilla Judge in respect of this land, they 
could not have concurred in his judgment in so far as it gives to the plaintiff 
the bed of the river as it existed in 1844, and carries his boundary up to what 
was then the southern hank of the river. Although in the case of a wandering 
aisd navigable stroaui like this, the bed of the river may be said temporarily to 
belong to the public domain, that state of things exists only while the water 
continues j/o run over the ground ; and it clearly appears on the face of the 
thakbus.t map of Mouza Sohia, which was made in the course of the survey of 
1844 (and these proceedings are the strongest evidence, such as it is, which the 
plaintiff has given of his possession of the land now in question), that some land 
which had once formed part of that mouza was then on the northern bank of 
the river, and* consequently that the ground over which the 'fiver then ran had 
also been part of Sohia; and if this be so, when the bed of the river btoame 
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dry, the right of the defendants to the new formation on that site would 
attach, and there is no proof of a length of possession of that ;re-formation 
which would defeat their title. 

T|;6 point upon which their Lordships have felt greater difficulty is .whethpr 
there was not sufficient proof of possession for twelve years on the li^art of the 
plaintiff of the land up to the northern bank of the river as it ran in 1844. It 
has been argued that the thakbusl proceedings of l844-4o were ao strong to 
prove the possession of the plaintiff or his ancestor of the land north of ^the 
river as it then ran, as were those of 1839 to prove.his possession of the land 
within the boundary then laid down, up to the line of the river in 1839. Their 
Lordships, however, do not think that this is so. Tlie later thakbust proceedings 
related to Mouisa Sohia, and were made in Shahabad, and the river was then 
tfie boundary not only of the Zillah of Shahabad, hut also of two provinces 
under distinct (Governments, viz., the North-West Provinces and the Lower 
Provinces of Bengal. The authorities of Shahabad presumably had no autho¬ 
rity to CfA'ry their thakbust beyond the southern bank of the river as it then 
ran. Again, upon the face of the thakbust map is the stateraent already referred 
tq, wherein, after mentioning [804] that the entire area of Sohia had been 9,451 
higas, but that out of that only 400 bigas existed which were .under cultiva¬ 
tion, {that being, as their Ijordships understand, the portion of Sohia that was 
then on the south side of the river,) it is stated ; “ The remaining land”— 
that is, 2,051 bigas—“ was washed away by the (Ganges, and has now accreted 
“on the north side of the river Ganges in a small quantity, and consists of 
“ sand ” Therefore that which was out of the bed of the river on the northern 
hank, seems to have then been, according to this statement, waste uncultivated 
land, over which no acts of ownersliip had been exercised, and in which the 
possession or the right of the plaintiff hid been ])ositivel> affirmed by no 
measurement on the other side of the river. The doubt their Lordships have 
had is whether there was not other evidence from which it might be properly 
inferred that cultivation had afto! wards been extended and acts of owmership 
exercised over this land by the plaintiff between 1845 and 1857, without 
question, so as to establish an adverse possession of it as against the defendants 
for twelve years. Hut, upon the wliole, looking to the uncertainty of the 
general evidence as*to this strip of land ; to the not vorv clear finding of the 
Zilla Judge regarding it: and to the fact that much better evidence as to 
paynient of the rent and the like might have boon given than was given, 
they have come to the conclusion that they have not sufficient; grounds 
before them for disturbing the finding of the High Court upon tliis part of 
the case. The plaintiff, therefore, must be taken to have failed to have made 
out a sufficient title tOiany landVhich was not north of the river as it ran in 

1839. 

The result is, that in Suit No. 6, in which all the land claimed lies above 
the line of 1839, their Lordships must humbly advise her Majesty to reverse 
the decision of the Higli Court in that suit, and to affirm the decision of the 
Zilla Judge, with the costs of the appeal in the High Court. When they deli¬ 
vered judgment they proposed to advise Her Majesty to dismiss the appeall 
and to affirm the decision of the High Court in Suit No. 2, inasmuoli as they 
then understood that all the land claimed in that suit lay below the line of 
1839. It liaving, however, been brought to their notice, be/ore the report was 
£8)3] drawn up, that, notwithstanding th^ statement of the Zilla Judge to 
the effect that no p^t of the land north of that line was in questioij in the suit, 
the maps which fire in evidence fti the cause, and particularly the ameen’s map 
No. 7. 2. afford ground for believing that a siriall portion of the land claimed, 

1241 


I CAP.—166 



8 Cal. 808 itApBA FBOSHAD 8INQII V. 

^ facing part of that in the possession of the defendants as their Monza Fprsovmdai 
is, in fact, a^ove the line of 1839, the order which their Lordships will recom¬ 
mend Her Majesty to make in this suit is, “ that the decree of the High Court be 
“ varied, by ♦declaring that the plaintiff is entitled to recover, and ordering that 
he do tecover, so much (if any) of the land claimed by him in this suit “as lies 
“ to the i?orth of the line delineated in the ameen's map No. 7. 2, as the 
" northern bank of the river Ganges in the year 1839 ; the amount (if any) of 
" such land ^o be ascertained, in case of dispute, by proceedings in execution ; 
“ hut that in. (Al other respects the decree of the High Court be affirmed." 
This order seems to they*. Lordships calculated to assure to the plaintiff, 
with “the least risk of future litigation, that to which he may be entitled 
upon the i)rinciple laid down by them in their judgment- But, considering the 
manner in which the question concerning this, at most inconsiderable, portion 
of the land in dispute has been brought befora thorn, they do not think it would 
be right to make any Srder touching the mesne profits of what may be recovered, 
or to vary the decree of the High Court as to the costs ol the litigation.. They 
think also that the plaintiff ought to pay the costs of the appeal to Her Majesty 
in this suit. The respondents in Snifc No. 6 must pay the costs of the appeal in 
that suit. • 

• In Appeal No. 50 of 1874. 

Agents for the Appellant; Messrs. BurtOH, Yeates and Hart. 

Agents for the Respondents : Messrs He^idcrston and Co. 

In Appeal No. 57 of 1874. 

Agents for the Appellant: Messrs. Burton, Yeates and Hart. 

Agents for the Respondent: Messrs. Latvfoid and Waterhouse. 


[I. THE HEADNOTE— 


NOTES. 




The hepdnote is defective. ThiB case in an authority for the following propositions : — 

1. LaNd re-forming on identifiable original site belongs to the owner of .site previously 
to submergence (Lopez’s case, 13 IVf. I. A., 467) and a third person will be the owner 
within thi.H mle who previousf^ to the submergence,-hrid acquired an inde/eazible 
title by adverse possession or otberwi.se (3 Gal., 796 at 800f. ^ 

N. B.—Oi the two appeals disposed of in this decision, No. 2 illustrates the original role 
and No. 6 the extended meaning of owner. 

, 2, In such a case as is last mentioned, oven the Hubse<iuent submergence and reappear¬ 
ance does not affect the question of ownership, which continues to be in that 
person (S Cal., 796 at 801). * 

3. Once ownership and possession down to the diluviation is established, tlM party 
olgiming the land on its reappearance by adverse possession should prove the facta 
constituting such possession (S Cal., 796 at 803). 

4, Snbmergenoe dasting only for a period short of the prescriptive period is an immaterial 

fact in the case of such owner (3 Oal., 796 at 801, 602). , 

6. Although 4 d the case of a navigable stream the bed of the river may be said tempora¬ 
rily to belong to the public domain, that state of things exists enly while the water 

continues to run over the ground (3 Cal.', 7^ at 803). * 

• ^ 
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II. OWNM8HIP OF SE-FORHEO LAMO AMD ADVERSE P088EF8I0M— 

This case should be studied with 29 Oal., 61lf. o 

The doctrine of continuity of possession^in favour of him who is the owner (by what¬ 
ever title he might have become so) has been re-afQrmed by the Priv;^Council atid the cohvorBe 
of it alsft, laid down and illustrated in Secretary of State v. Krisknamoni Oupta (190^ 89 CAL., 
B« P. C. ^ 

1. The owner on re-formation, by mistake as to his rights, took lease from the CTOvernmont 
who claimed to bo the owner. In respect of lands where this state of thfbgs continued, 

(a) for the prescriptive period, the real owner's title became barred and extinguisbpd:— 

ibid. .‘j 

(b) for a period less than the prescriptive period, where the lands again submerged and 
reappeared, the real owner did not lose the same b\ prescription (when his 

e claim was within iima after re-appearance, but beyond it from the submergence):— 

iiid. ^ 

2. Thus, 3 Cal , T96 dealt with the case of the title having become perfect by adverse 

possession when the submergence took place. 29 Cal., 818 dealt with the case of the 
title not having perfected then. 

3. The following important doctrines were laid down there ’ 

(а) “ The possession of the Government (disseisor) was in fact determined by the submer- 
. gence of the land which then became derelict: and so long as^t remained in that 

state no title could be acquired against the true owner.”- (29 Cal., .V35). 

(б) “ Their Lordships cannot agree in the view that the po.ssession of the trespasser 
would continue until the true owner resumed possession." “ On the contrary, 
they think that on the di8pos.sossion of the Government by vis major of the floods, 
the coustruetivo possession of the land (if anywhere) was in the true owners. Vis 
major has the same effect as voluntary abandonmoiit ” by the trespasiAir, over¬ 
ruling (1881) 7 Cal., 725. 

4. In a case like Appeal No. 2 reported here in 8 Cal.,790, the adverse possessipn should 
be established .from the date of last re-appearance, and the period under water and 
possession for the period prior to it will not count when the title by adverse posses¬ 
sion had not porfectod'bcfore last submergence. 

The case of continuous dispossession by different trespassers should be distinguished 
from these cases of no dispossession through being under walqj. Such cases will bo 
governed ipitibably) bv Perry v. (Uissold (1907) A. C., 78, and kimilsr cases. • 

III. jfDYERSE POSSESSIOM AND ONUB— 

Presumption of continuance of previous ownership after re-appearance :— 9 C. AT. N., HI. 
See also the notes to (ISM) 9 Cal., 744. F. B. in oar LAW RKPORTS’^ RKPEINTS 
where this subject i« dealt with in extenso. 

IV. BED OF NAVIGABLE .NIVENS— 

see the Notes to 18 MLad., 389 and 6 B.L.R.. 265 tn our ‘ LAW REPORTS’ REPRINTS.] 
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[806] The 14th March and 13th April, 1878. 

' P]p:SENT: 

'• Siii .L W. Co|jViiiLB, Sir-B. PEACOCK, BiK M. E. Smith, and 
- Sir B. P. Collier. 

Dorab Ally Khan....,...'.Plaintiff 

v * versus^ 

.. The Executors of Khajah Mobeeoodoon...Defendants. 

1. A. ii6T:-Suth. P. C. 519 ] 

[On Appeal from the. High Court of Judicature at Fort William in Bengal.I 
Sale by Sheriff under wut of fieri facias Wfttranty. 

A writ of fieri facial, issued to the Sheriff aiithorizos him to (icizc the property of the 
execution-debtor which *^ies within his own territoriul jurisdiction, ainf to pass the debtor’s 
title to it without warranting that title to be good. ' 

But if the Sheriff acts uffra vtre.'i, e.iy., if he seizes and sells property not within his 

jurisdiction, he cannot invoke the protection which the law givc-i him when acting withitihis 

jurisdiction, and he stands in the same position .ts an ordinary peraoii who has sold that 

which he had no title to sell. 

■« 

Since there is not in India the difference lictwceii real and personal estate which obt.iins 
in England, and inovsable and immoveable property there, arc alike capable of being seized 
and sold Tinder a writ ot fieri facias, the responsibility of the Sheriff in respect of sale in that 
country is governed by the law relating to chattels, rather than bv that relating t6 the sale of 
real estate, 

A Sheriff, who in his official capacity seizes and sidN property. undertakes bv his conduct 
that he has legal authority to do so. When from Ins having ,toted bey oiid the territorial 
jurisdiction of the Court whose officer he is. the snlc becomes inoperative and ineffectual ^ho 
purchaser may have a case for relief as against the jndgment-cieditor, who has received the 
purchase-money , if it.should appear that the Sheriff has acted under his autliurity ani b\ his 
express directions. 

In this case the Sheriff' of Calcutta, to whom a writ oi fieri facias had been 
isBued by the High Court directing him bo execute adeciee of the late Supreme 
Court, seisMd and sold landed property in a province not within the territorial 
jurisdiction of the said (>ourt.s, and handed over the proceeds*of the sale to the 
judgment-creditor. The purchaser at the Sheriff’s sale, being afterwards evicted 
by the execution-debtor, brought an action for money haif and reeeivediagainst 
the judgment-creditor, under whose authority and by whose express direction he 
alleged that the Sheriff had acted. The question of law raised in the case was 
as tfi whether the plaint Bled disclosed a good cause of action. The facts of the 
case and the judgments [807] of the Courts below dismissing the, action will be 
found set forth at pages 55 to 73 of the first volume of these reports. 

Mr. Letth, Q. 0., and Mr. C. W. Arathoon for the Appellants.—The Courts 
below wertf wrong in holding that the plaint disclosed no cause of action. The 
sale by the Sheriff of )^nd pointed out by the execution-creditor was a sale by the 
.HBxecution-creditor himself,- The Sheriff acted as bis agent and under his special 
instructions. Opdh not being included in the places enumerated in the writ of 
fieriand not being subject to the jurisdiction of the High Court at Fort 
the sale by the Sheriff of property in Oudh was \dtra vires. That salib had 
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been judicially pronounced to be void,'and the piaintilT had been ousted. Under 
these circumstances, he is entitled to have the prioe paid for the property at the 
Sheriff’s sale returned to him by the eficeoution^creditor, to whom the Sheriff 
had paid it over. The purchase was made under a mistake. The Sherj^ff had no 
powef'to sell, but all parties were under the belief that he had. There had been a 
failure of consideration. A Court of Equity will interfere to rescind a contract 
when the vendor has no interest in the subject-matter at the time qf sale, on the 
ground of mistake—///ic/tcoc/c v. Giddinys (4 Price, 135). fSiB B. PEACOCK.— 
There the price had not been paid. *' Does not the rule cavaai pinptor ahply 
here ? Hatl the purchaser looked'at the .writ, he WDuld have seen that^t did 
not authorize the Sheriff to sell land in Oudh. Had that ol)jection been taken 
at the time, a copy of the writ might have been sent to the Commissioner of 
Oudh, and the sale regularly made.) The nature of tlu) proceedings gave no 
opportunity to purchasers to investigate title. If tlie iinoney had remained 
with the Sheriff, we might have sued him. [Sm B. PEACOCK. —The Sheriff, in 
selling, gives no warranty of title. SIR II. OoLIjIEK relerred to Sugden’s Vendors 
and Purchasers, 14th edn., p. 459, as to eviction by a title, to whicli the cove¬ 
nants do not extend SlR M. SMITH. —The argument as to warranty goes on tlie 
fbles of the English law as to the sale of real property, which would not apply 
in India.] There is a {808] distinction between the present ’case, where the 
sale "proceeds in invitnm under the direction of the ofticoi’ c'f the Court, and the 
case of a sale between two private parties. Here the plaintiff could not ))rotech 
himself by enquiries into title, nor insist on covenants. The defendant might 
also be hold liable in tort liaving wrongfully put the Court in nJotion. 
i Sir R. Collier. —All that he did was to point out lands in Oudh^ which 
were not covered by the writ j 

Mr. Cou'ic, Q. C. (with him Mr. iJoync and Mr. Graham) for the Respon¬ 
dents, supported the judgments of tlie lower Courts. .Assuming the Shorifl to be 
merely the agent of the judgment-creditor, and the latter to ho in point of fact 
the vendor, the plaintiff had-no cause of action against liim either in toit or on 
conJIiract. There was no warranty of title. The iirincipIecrt.D(!«^ rmptm- applied. 
By the bill of sale independent of the writ, the plaintiff had, notice that the 
property was not lyithin the jurisdiction of the High Court. *\Vith that notice 
he voluntarily jiaid the purchase-money. Moreover, he had enjoyed substantial 
possession, having hold the jiroperty for more than two years ; so that in any 
case an account would have to be taken. .As to the contention tliat the 
transaction had been brought about by mistake, if there was mistake, it was 
of law and not 5f fact. There was no averment in the plaint of mistake 
either of law? or fact. In^Ihichrock v. (hddntgs (4 Price, 135), cited for the 
appellant, the price bad not been paid, and the facts in other respects bore 
no resemblance to those shown in this case. 

Mr. LeAth replied. 

Their Lordships took time to consider their judgment, which was 
delivered by * ’ 

Sir J.W. Golvile. —This is an appeal against a decree of the Hif^ Court of 
Calcutta, sitting as a Court of Appeal, which, on the 23rd August 1875, 
affirmed the judgment of [ 809 ] Mr. Justice Phear, who, ya the exercise of the 
original civil jurisdiction of the same Qourt, had, on the 22nd April 1875, 
'dismissed the appellant’s suit with costs. •» 

* „ * 

T|?e suit wets instituted in December 1872 by the appellant, suing as executor 

of one Di^nut-ut-Dowlah, against Khajah Mcheeooddeep, who died after leftve 
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to appeal had been given in India, and ie represented by the present respond¬ 
ents. The case was tried in India upon only the first and preliminary issue, 
viz., tvhethei^or not a good cause of action was disclosed in the plaint. It is, 
however^conceded tlAt the statements in the plaint may be taken to be sijpple- 
mented by^ and to include, any fact stated, or to be inferred by necessary 
implication from the written statement of the plaintiff, or the documents annexed 
to and filed with either that or the plaint itself. These are the Sheriff’s bill of 
sale of the 9th October 1866 ; a petition of Dianut-ut-Dowlah to the Judicial 
Com'missioner of Oudh, an^the order thereon ; the will of Dianut-ut-Dowlah 
and the certificate granted %6 the plaintiff as the executor named therein ; the 
writ of fa., dated the 18th June 1866; and the warrant of attorney to 
confess judgment in the action in which that writ was issued. For the trial 
of the issue, which is in the nature of a trial on demurrer, the facts stated or 
to be implied as above mentioned must be taken to be true. ' 

« 

What, then, are those facts ? Taken in chronological order, they are as 
follows:—In 1856. under the before-mentioned warrant of attorney, judgment 
was entered up in tlie late Suprftne Court of Judicature at Fort William, at the 
suit of Khajah ^loiieeooddeen (the defendant in this action), and one Bober\ 
O’Dowda, who was only joined with him as oo-plaintifl’ in order t,) give the 
Court jurisdiction, against Wazeer Khan and Khajah .\bdoos Samut, for the 
purpose of securing the repayment of Company’s Rs. '^O.OOO, with interest, on 
the 23rd July 1856. In order to enforce this judgment against Khajah Abdoos 
Samut, and the representatives of Wazeer Khan, who vvas then dead, a writ 
of fi. f^. was, on the 18th .lane 1866, directed to the Sheriff of Calcutta, 
oommanding him to cause " to he levied and made of the houses, lands, debts 
and other effects, moveable and immoveable, of the said defendants, within 
the provinces, districts, or countries of Bengal, Behar, and Orissa, or C810] 
in the province or district of Benares, or in any other factories, districts, and 
places whicli then wci-e annexed to and made subject to the presidency of 
Fort William in Bengal, by seizure, and if necessary by sale thereof," a certain 
sum therein mentioned. The plaintiff' alleged that this writ did not lazily 
authorize the of the sum in the writ mentioned by the seizure and sale of 
immoveable properties in Oudli; but that, nevertheless, thfe Sheriff, “by the 
authority of Khajah Moheoooddeen, the execution-creditor, and on the express 
instructions of his attorney, and professing to act under and by virtue of the 
said writ,'* on the 2nd and 20th days of August 1866, seized the right, title, and 
interest of Abdoos Samut and of Wazeer Khan, then in the hands of his heirs 
and representatives in a talook and premises within Ji^e province of Oudh, and 
put the property so seized up for sale on the 4th October in the same year ; 
that Dianut-ut-Dowlah became the purchaser of it for the sum of 26,000 
rupees; and that the Sheriff' afterwards executed to him the bill of sale of the 
9th October 1866, which is annexed to the plaint. He further alleged that, 
before the execution of the bill of sale, Dianut-ut-Dowlah paid the purohase- 
nsoney to the Sheriff, who, about the 12th October 1866, paid.6,000 rupees, 
part thereof, to the attorney of the plaintiffs in the suit; and on the 25th 
October 1^7 paid the balance of the purchase-money, less his poundage and 
charges,.to Moheeooddeen himself; that the Sheriff, by his officer, put Dianut-ut- 
Dowlah into possession of the property, but that such delivery of possession was 
not legal or operative by the law theo in force in Oudh, and that by that law the 
sale was wholly inoperative, and did not pass the right, title, and interest of the* 
jndsiment-debtors or of any other person to Diaput-ut-Dowlsrh ; that afterwards 
and .under some proceedings which took place in the Courts in Oudh (theoature 
whereof, exoej^t that they began^ with a prdbeeding instituted by Dianut-ut- 
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Dowlah himself for a partition, does not very clearly appear), the sale was pro-« 
nounoed null and void, and that thereupon, and in tlie month of ^ugust 1868, 
Dianut-ut'Dowlah was removed from possession of the talook and premises. 
The plaintiff then admitted that Dianfft-ut-Dowlah, whilst in piassessioB, had 
made collections to the amount of [Sll] 10,937 rupees, ^ut alleged l^at after 
payment of the Government revenue, collection, and law charge^, and other 
necessary outgoings, a balance of only Rs. 44G-6-9 remained in his hands, and ^ 
that such balance was the only profit, benefit, or advantage which he obtained 
from the purchase; and then, after stating the death of Bianut-ut-D(^wlah 
on the 23rd .Tune 1868, the title of the plaintiff ^ liis executor, a demand by 
the plaintiff and a refusal by the defendant, tlie plaint goes on to #ay;— 

“ The plaintiff sues the defendant for the sum of 2(5,000 rupees for moneys had 
and received by the defendant for the use of the said Dianut-ut-Dowlah.” 

Mr. Justice Pheab, in the course of his judgment, made some attempt to 
support the regularity of the seizure and sale of the j)rojierty under the writ of 
/?. /a. in their Lordships’ opinion, the decree under appeal cannot be supported 
upon any such ground. The illegality of these proceedingsiis sufiicientlv alleged, 
and the objection to them is patent on the face of the plaint. The jurisdiction of 
lihe late Supreme Court, and of the Sheriff as its officer, was originally limited by 
the Charter of Justice of 1774, to the Provinces of lleugal, Peliar, and Orissa, and 
thohghafterwards extended by the 39and 40Geo.III,c. 79, s. 20, was so extended 
only to the province or district of Renares, and to and over all sucli provinces 
and districts as might at any time thereafter he annexed to and made subject to 
the Presidency of Fort William. The writ of ji. fa., which was the Sheriff’s 
authority for the seizure, was carefully framed in accordance with this definition 
of his jurisdiction. If, therefore, he seized property in any place wijiclidid not 
form part of, and had not been annexed to, the Presidency of Fort William, he 
was as much a trespasser as an English Sheriff' who had seized jjroperty out of 
his bailiwick would be. That the Province of Oudh was not, when first 
annexed to British India, or at the date of the execution, annexed to the 
Presidency of Fort William’, if not one of those historical tacts of which the 
Cdffrts in India are bound, under " The Indian Evidence Act, 1872, ” to take 
judicial notice, was at least an issue to be tried in the cause. • 

The question* to be determined was, however, correctly stated in the 
judgment of the High Court on the appeal. [8f 2] Alter stating that they 
must assume it as established that the Sheriff' htul no right to execute the 
writ upon property in Oudh, and also, though that was not so clearly stated 
in the plaint as it might he, that the result of the proceedings before the Com¬ 
missioner of Oudh was that the sale was declared null and void, and that the 
plaintiff's testator was thereupbn evicted from the property, the learned Judges 
said : “ The question then arises, can the purchaser, at a sale by the Sheriff 
under a writ otfi.fa., upon being evicted by the execution-debtor, recover the 
purchase-money which he has paid from the execution-creditor, if it should 
turn out that the Sheriff had no authority to execute the writ at the place 
where the pr<3perty was situate ? ” If that sentence had stood alone, th»ir 
Lordships think it would have required to be modified by the addition of some 
such words as " and that he did so execute it under' authority, ^nd by the 
express direction of the judgment-creditor.” They understand, however, that 
modification to be implied in the next sentence of tfie judgment, which 
is in these words :—“ We are asked by the appellanf to consider and decide 
the case upon the assumption that the Sheriff in seizing, selling, and conveying 
the property was*lihe agent of the execution-creditor; that the execution- 
creditbr was in fact the vendor, and as he had no right whatever to deal with 
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, or sell the property, there was a total failure of consideration, and that conse¬ 
quently the money paid to him for the purchase became money bad and 
received to the use of the plaintitT’s testator." This assumption seems to be 
amply justified by the eighth paragraplf of the plaintiffs written statement and 
the letter therein set fort)i.* The question thus stated, is novel, and not 
without difficulty. 

[813] Their Lordships propose to consider, first, whether, in the circum¬ 
stance stated, the evicted purchaser can have any remedy against the execution- 
creditor. 

There is no doubt that^the authorities cited Jn the judgment of the High 
Court, and relied upon at the bar, establish the proposition wiiich is thu.s stated 
by Lord St. Leonards at page 549 of tlie 14tli edition of his work on Vendors 
and Purchasers " If the conveyance has been actually executed by all the, 
necessary parties, and fhe purchaser is evicted by a title to which the eovenants 
do not extend, he cannot recover the purchase-money eitlier at law or in equity.’’ 
This general rule seems by the law of England to govern all sales bj private 
contract betw'een the parties, either of a freehold or of a leasehold' interest 
in land. 

Does it, however, govern a case like the present, in which the sale, as regards 
the owner of the thing sold, is in ini'itum, and made under colour of legal 
process? The chief reasons for the rule are that the purchaser by private 
contract has full means of investigating^ the title of the vendor, and of either satis¬ 
fying himself that it is good, or of protecting himself against any apparent or 
latent defect in it by proper and apt covenants, if he fails to do either, his 
subsequent eviction is the result of his own negligence. But the purchaser at 
a Sherftf’g^ sale has at best very inadequate means of investigating the title of 
the judgment-dehtor; all that is sold and bought is the right, title, and interest 
of the jiJdgment-debtor with all its defects ; and, the Sheriff who sells, and 
executes the bill of sale is never called upon, and if called uiton, would refuse, 
to execute any covenant of title. Therefore, the reasons for the rule failing, the 
rule itself cannot projierly be held applicable to sales hv the Sheriff’, whieh,i»re 
governed by rules peculiar to such sales. 

Now it is of course perfectly clear that when thepropert.y has been so sold 
under a regular execution, and tlie purchaser is afterwards evicted under » title 
paramount to that of the judgment-debtor, he has no remedy ugairist either the 
Sheriff or the judgment-creditor. This, however, is because the Sheriff is 
authorised <)y the wri^. to seize the property of the execution-|lehtor which lies 
within his territorial jurisdiction, and to pass the debtor's title to it without 
warranting that title to be good. , 

[814] The Sheriff, however, if he acta ultra vires, cannot invoke the 
protection which the law giv^as to him when acting within hisjudsdiction. He 
is in the position of an ordinary person who has sold that which he had no 

* Paragraph 8 of the plaintiff’s written statement i.s as follows 

ti 

( “ That before the excoution of the said writ of deri faciast, Mr. Nicholas Paliologus, the 
" Attorney of the said Khajah Mohceooddeen, wrote and sent to the then Sheriff of Calcutta 
" the letter Allowing:— 

** Sir,--^Please to seize such properties of the defendant which will be pointed out to you 
‘‘by the plaintiff, and wlfSch are in the actual possession of the defendants or some of them. 

^ Yours obediently, 

• U ^if. P,AUOLOaUB, 

Plaintiff's AttSmey." 
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title to sell. And it apj^irs to their- Lordships that bis responsibility in « 

respect of the sale hiust be governed by the law 'relating to the sale of chattels, 

rather than by that relating to the sale of real estate. There is ^ot in India 

the difference between real and personal estate which obtains p Bog\|and; 

and rapveablo and immoveable' property are alike capable of being seized and 

sold under a writ of fi. fa. 

The law of England as to implied warranty of title in chattels sold was , 
until lately, if it is not still, in some uncertainty. The more ihodem oases 
are collect^ by Mr. Benjamin in his work on Sales, 2nd edition, page et 
seq. In Sims v. Marryat (17 Q.B,, 281), Lord CAii^iyiELt, when commenting on 
Mr, Baron PARKE’S judgment in Morlty v. AttenlxtrougliiH Exch.,,500) altdl" say¬ 
ing that the law was not in a satisfactory state, obseryed: “ It may be that 

the learned Baron is correct in saying tliat on a sale of personal property the 
maxim of caveat emptor does by the law of England apply, but if so, there are 
many exceptions stated in the judgment which well nigl* eat up the rule.” 

One of the latest expositions of the law on this point is to be found in the 
case of JUichholz v. Bannistar (34 L..J.,C.P., 105; S.(;,., 17 C.B.N.S., 708), 
which was decided in 1864. In that case Chief Justice E.\hle is reported to have 
said: “T decide, in accordance with the currontof anthorities, thatif thevendor of 
a chattel at the time of the sale either by words allirms that h8 is the owner, or 
by his conduct gives the purchaser to understand that ho is such owner, then it 
forms part of the contract, and if it turns out in fact that he is not the owner, 
the consideration fails, and the money so ^Aid by tlie purchaser can be recovered 
back." This passage, it is to be “bbserved, although contained in the report in 
the “ Law' Journal,” is not to be found, tolidem verbis, in the regular report. 
The actual decision, however, in which all the Judges concurred, wp,8 fhat on 
the sale of goods in an open shop or [818] warehouse there is an implied 
warranty on- the part of the seller that he is the owner of the goods, and if it 
turns out otherwise, the buyer may recover back the price as money paid as on 
a consideration that has failed. 

^ A rule of this kind cannot, of course, be applied to a sale of goods by the 
Sheriff under a /u., because what the Sheriff professes to sell is only the 
right, title and interest, whatever that may be, of the ju^ftrnent-debtor, and 
this was the express ground of the decision in Chapman v. Sptller (14 Q.B., 
621)r where the case is treated as an exception to the general rule. It would 
seem, however, that, even according to the principles laid dow'U in Morley v. 
Attenborough (3 Excb,, 500), which, of the modern cases, is the most favourable 
to the application of the maxim caveat emptor, the (Sheriff may reasonably be 
held to undertake by. bis conduct that he is acting within his jurisdiction. 
In that case, though it was decided that on the sale by a pawnbroker of an 
article pawned with him as an unredeemed pledge, there is no implied 
warranty of the pawner’s title, the judgment of Mr. Baron Parke seems to 
assume that the pawnbroker does warrant that the article had been pledged with 
him, and has become irredeemable. The learned Judge says : “ In our judgment 
it appears unreasonable to consider the pawnbroker, from the nature of {lis 
occupation, as undertaking anything more than that the subject of sale is a 
pledge, and irredeemable, and that he is not cognizant of any defect of title to 
it.” So too it may be inferred from Ball v. bonder (2 C.B., N.S?, 22), that 
although upon the sale of a patent there is no implied w>|rranty that the patent 
is walid and indefeasible, it would be reasonable to hold that there is an implied 
warranty that Letters Patent for the alleged invention have been regularly 
issued under t|ie Sreat Seal. J)heir Lordships think that, upon a similar princi¬ 
ple, the Sheriff may be held to undertake by his conduct that he has seizedand 
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p put up for sale the property sold in the exercise of his jurisdiction, although 
when he has jurisdiction he does not in any way warrant that the judgment- 
debtor had it good title to it, or guarantee that the purchaser shall C8I63 not be 
turned out of possession by some persen other than the judgment-debtor. 

In (he present 6ase the subject-matter of the sale was the estate .of the 
execution debtor, so that if the Sheriff had had jurisdiction his conveyance 
would have passed the title. It was solely because he was acting beyond his 
^ territorial jurisdiction that the sale became inoperative, and wholly ineffectual. 
The TIigli Courts have assumed that if the defendant is to be treated as a 
principal in the transaction(^nd their Ijordships think bo ought to be so treated), 
the cGiSe must be governe'fi' by the ordinary rules relating to vendors and 
purchasers upon voluntary sales of immoveable property. This view does not 
appear to their Lordships to be correct. The defendant directed the Sheriff 
to sell in his character of Sheriff'. He did not profess to sell, nor could he have* 
sold, as for liimself. *He intended the sale should he, as in fact it was, a sale 
by the Sheriff as Sheriff, and with the incidents attaching to such a sale. For 
the above reasons their Lordships are of opinion that the action cannot be 
properly determined without further investigation into the facts, as they cannot 
say that the plaint and the other documents on the record do not disclose a 
primd facte cas^ for some relief against the defendant. 

There is, no doubt, a further question whether the plaintiff has shown a 
case which, if proved, would entitle him to recover back the purchase-money as 
money had and received to his use as upon a total failure of consideration. To 
that their Lordships think the admitted fact of tlie possession by his testator 
for nearly two years of the property in question, and his reception, partial at 
least, of the rents and profits, might be a fatal objection. It could not, in such 
case, be said that the consideration wholly failed. But it is not quite clear on 
the record that this objection arises, since if tlie sale has been treated as a 
nullity, Ihe purchaser has been accountable, and may have accounted, for what 
he received; and in any case the Court in India will be competent to mould the 
relief according to the facts finally established at the hearing. Their Lordships, 
of course, offer no opinion whether the plaintiff will ultimately succeed in estab¬ 
lishing his right to [8171 any relief. Jt may turn out that his testator, who 
never made any clftim for a return of the purchase-money in his life-time, bought 
with knowledge of the defect in the Sheriff’s jurisdiction, or has, by acquies¬ 
cence or in some other way, forfeited any right which he might otherwise have 
had to relief. They only decide that the plaintiff has not wholly failed to dis¬ 
close a good cause of action on the face of the record ; and that the cause ought 
to be tried upon the other issues that have been, or may be, raised in it. And 
they will, accordingly, advise Her Majesty to r^verse*the two decrees of the 
High Court, and to remand the cause for trial upon any oliher issues settled or 
to be settled in the suit. They think that the coats of both parties to this 
appeal should be ta^ed, and a certificate of their amount sent to the High Court, 
in order that they may hereafter be dealt with by that Court as costs in the 
cause. 

t Case remanded. 

HOTEB. 

[ I. AUTHOMTY AFFECTED BY SUBSEQUENT LEOISLATION- 

This case laid down the applicability to execution sales of the maxim caveat emptor. 

1. But the Civil Protedure Code, 1908,^ch. 1, 0. <21, enacts 

B. Ol.'—iThe purchaser at any such sale in execution of a decree may apply to the Court 
to sat aside the sale, on the ground that the judgment debtor had no saleable interest in the 
property sold. • 
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By Rule 92 the sale may be set aside and ivy R- “ Where a sale of immoveable pro¬ 
perty is set aside under rule 92 the purchaser shall be entitled to an order for repayment of 
his purchase-money with or without interest as the Court may direct against*any person to 
whom it has been paid.” • 

2. * Those provisions correspond to soetions 3l:l to 31.0 ol the C."*!’ C. I&hIj and 316, etc, 

of the C. P, C. 1977. * * 

3. It was held in (1909) 18 C, W. N. 1086 -"-10 C, L. J. BBS that this caSo which had 

proceeded on the 0. P. C. of 1869 was no longer .ipplicable in case^ falling within 
the C. P. C.; (1883) 6 All. 577 ; (1880) 2 All. 780 were decided undos the previous law. 

Subjf ct to this legislative provision thi' rule in this eas^ should be followed (IS^S) 17 
Dlsd. 238 : (l‘K)l) 2.3 All. 356. * ' » 

II. STILL A RULE OF LAW SUBJECT TO THE LEOIBLATION- 

Savc as otherwise provided by tbe Legislature, the rule in this case as to there being no 
warranty of title should be followt'd :—(1893) 17 Mad. 238 ; (lH8(y IC. P. L. R. 2fi (sale by 
(3ihcial Assignee) ; (1901) 23 All. 356. No rcniedj' lies to pun-hascr whore he bought with notice 
of defectsf 26 Bom. 619; 15 B. L. R. 208. 

II. RIGHTS OF PURCHASER— 

• (a) When relief given-- 

When what was sold and what was bought at the execution sale, w»s not the entirety, 
but only a smaller interest—that of the Hindu l^fitaksli.iM f.uhcr alone on the son’s objec¬ 
tion prevailing,—the purchaser is not entitled to recover proportion,itc .niinunt from the 
decree-holder :—(1901) 23 All. 355. 

But the decree being on a mortgage madi I n- proper purposes on winch the sons would 
have been liable, their shares were bold li.il-lc as in a e,i.se. of contrihutioii. —(1901) 
20 All. 355, * 

(6) Subrogation— 

It was also stated their shares could ho made liable on the ground that the sous would 
have been liable for (the debt not immoral) of (be father, and their shares could have been 
proceeded against for she jiortioh of the di-eree remaining tinsntisjicd after the .s.ile of Iho 
fatRbr's share alone ;—(1901) 23 All. 3.55 (.‘!59). 

The decree in this case having been snlisflrd, wbat the Court meant is, in othi'r words, 
that the purchaser i»to bo deemed to bo subrogated to the rights of the* judgnieiit-ercditor. 

tJoc however, (1886) 1 C. P. L. R. 26. 

Compare with this the following rule in the CYCLOPAEDIA OF LAW AND PROCEDURE 
(1907) YOL. XXIY, p. 71- 

By the prevailing view, when the purchase-money paid on a judicial sale, void because of 
defects in the proceedings, h^s bcoi^applied to the discharge of debts that were liens upon the 
property or payable out of an estate, a bond fide purchaser wilt be subrogated to the rights of 
creditors to the payment of whoso claims the purchabe-mone\ was applied . and if he has 
obtained posbcssioii of the property he will beentilled torelnin il.initilhe h.isbe”ii re-inihurscd, 
or if the ownwr recovers .i judgment .i.fc law for its nosscssioti i,h" di f,:al<:d purchaser 
may maintain g, bill compelling the owner to make rciniburseuient before he will be allowed 
to take possession under his judgment.” (American authorities cited iii support). • 

See also Sheldon on Subrogation (2nd Kdn. 1893) p. 49 et. sen. 

Tbe sale held without bringing on record the right legal representatives ift parties held 
not a nullity but only irregular ;—(1896) 21 Bom. 424. ^ 

III. WARRANTY OF AUTHORITY— * 

With roforeno#to the statement in the text that the sheriff might ijnplicdly warrant 
his authority to act as such, it would appear that the rule in Collen v. Wright,, 8 E. & B. 647 
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0 might apply, as it baa been held by the House of Lords in Starkey v. Bank of England (1908) 
k. G. lU to a^ply, to all transactions though not necessarily resulting in contracts. 

This was the case of a broker purporting to act under an invalid power of attorney notwith¬ 
standing that be believed it to be genuine. TBis class of cases is distinguished from the oases 
like Derry v. Peek, 14 A.O. 3;)7, where deceit enters as an element.- •* 

IlT. RlGHlrS AGAINST SOLICITOR AND CLIENT- 
Bee 1. SnfUh v. Real (1882) 9 Q. B. D., client not liable but solicitor for pointing out 
partiqrilar goods without client’s authority. 

2. Clissold w Cratehley (1910) 2 K. B. 244. 

* 8. Bbcrifi how far agent o^execution-creditor:— 
aVilson V. Tunman (1848f d M. & G. 236 : Woollen v. Wright (1862) 31 L.J. Ex. 513.1 
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The 16th May, 1876. 

* Phesent: 

Sir Eichard Garth, Rt., Chief .1usticb*-and 
Mr. Justice McDonell. 


Hurro Proshad Boy.Plainfeifif 

VfTsm 

Gopaul Dass Dutt and others.Defendants." 


[=r.2 C. L. R. 450] 

Suit for possession dismissed—Subsequent Suit for Arrears of Bent-Limi^ 
tation—Bengal Act VJI of 1869, s. 29. 

• 

The ancestors of the plaintifi purchased certain property from Government in 1861, sub¬ 
ject to an unexpired lease held by the defendants of the -ui mo property. On the expiry 8f tbo 
lease in 1666 the plaintiS endeavoured to obtain possession, but was opposed. He omitted to 
sue for possession till 1874, when the defendants set up certain chukdari tenures, and the Court 
found the deflhdants were entitled to the rights claimed; also finding that the plaintiff’s suit 
was barred by limitation. Plaintifi thereupon, in 1876, brought a suit against the defendants 
for arrearsfof rent for the years 1866—72. Held, that as the last rent t]||UR claimed accrued due 
in 1872, plaintiff's right was barred by s. 29, Bengal Act VIII of 1869. 

£818] Ranee Surnmioyet v. Svoshee Mookhee Burmonia (11 W. B., P. C., 5) 
distinguished. 

A plaintiff, who, through want of inquiry or mistake, brings a suit which he is unable to 
aat ^li nh, Will uot be allowod, ou discovering his error and bringing a suit in which he would 
have been entitled to recover, had ho brought it within time, to take advantage of his own mis¬ 
take to relicve^himsclf from the law of limitation. 

This was' a suit brought to recover arrears of rent alleged to be due on 
certain chukdari tenuAs from the year^l272 to the year 1279 (1866—72). 

*Begular Appeal^ Ho. 45 of 1877, against the decree of Baboo Brojendro Coomar 
Beal, Boy Babadoor, Second Subordinate Judge of* Zilla 24-Paifanaas, dated the 
fOth KoveOlber 1876. * 

vm 
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The tenures in question originally belonged to the ancestors of the defend¬ 
ants, but on their making default in payment of the Government ravenue, the 
talook was, in the year 1838, put up t(^ sale under the provisions of Beg. XI of 
1822, and purchase! by the Collector on behalf of Governpaent. ^om the years 
1838r to 1840 the land was under the direct management of GovernnJent, And 
from the year 1841 to the year 1866 the defendants leased the pisoperty from 
Government. In the year 1861 Government sold its rights in the talook to the 
father of the plaintiff and in the year 1866, on the expiration of the lease of the 
defendants, the plaintiff endeavoured to obtain possession of the land^ but 
was opposed by the defendants. The plaintiS, in 1874, then bropght a 
suit for possession of the property, and the defendants set up certain chukdari 
tenures. The Court in deciding the ease held that the defendants bad failed 
to prove the tenure sdt up by them, but dismissed the plaintiff's suit on 
the ground that the suit was barred by limitation, ina^smuch as defendants’ 
lease ran out in the year 1865, and from that time to 1872 plaintiff had ndither 
sought fpr rent nor possession. On apireal the High Court found against the 
plaintiff both points decided by the lower Court and dismissed the appeal. 

, The plaintiff then brought this present suit against the defendants to 
recover arrears of rent for the year 1272 to the year 1279 (JSdS—72). The 
Coujrt of First Instance, on the ground that the claim was barred by limitation 
under s. 29 of Bene. Act VIII of 1869, dismissed the suit, and the plaintiff 
thereupon appealed to the High Court. 

[819] Mr. Anund Mohnn Bose, Baboo Bhowaiu Chum Dutt and Baboo Nil 
Madhub Bose for the Appellant,—The suit is not barred by s. 29, Act VIII of 
1869, if the principle laid down in tlio case of Ranee Surnomoyee v. ^Sooshee 
Mokhee Burmonia {11 W.B., P. C., 5), as extended by this Court, be* applied to 
our case. Following that case, our cause of action did not accrue until the 
judgment in the possessory suit in 1876 was delivered, also see Bshan Chunder 
Roy V. Khajah Assanoollah (16 W. B., 79), Dindayal Paramanik v. Badhor 
kiskori Debi (8 B. h. E., 53’6), Mohesh Chunder Ckakladar v. Gungamonee 
DoMee (18 W. B., 59). 

Mr. Brotonfeld and Baboo Badhika Churn Milter for tha'Eespondents. 

The judgment of the Court was delivered by 

Garth, C. J. —The only question in this appeal is that of limitation ; and, 
in order to the proper solution of that question, having regard to the «.uthoritie8 
to which our atteation has been called it is necessary to state the facts with 
some precision. ,. 

The suit is broujfht to recover arrears of rents of certain chukdari tenures 
from the years 1272 to 1279. 

These tenures are within the limits of Talook Kassinugger. which 
originally belonged to the defendants’ ancestors ; but as they failed to pay the 
Government i^venue, the talook was pld in the year 1838 under Beg. XI 
1822, and purchased by the Government. 

In 1841 the defendants took a farming lease of it for five years in»the name 
of one Bissonath Dey. 

In 1846 that lease was renewed foi^ another twenty years, so that the 
'defendants held the talook in ijara up to 1866. • 

Meanwhilet in I860, the dovemment sold its proprietary right in the 
talook*to the plaintiff’s father, who afterwtyrds died, leaving the plaintiff Mb 
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^eir; and on the expiration of the ijara lease in 1866, the plaintiff endeavoured 
to take kbas vossesaion of the entire talook from the defendants. 

[520] Tfee defendants, however, Sbt up certain chukdari tenures extend¬ 
ing, over a large portidh of the lands of the talook ; whereupon the plaiotiff in 
the year 1^74 brought a suit to recover khas possession of those lands. The 
^ defendants pleaded their chukdari rights; and the District .Judge, though he 
decided the t[uestion as to those rights against tlie defendants, decreed the 
suit ^n their favdUr on the plea of limitation. 

Qp appeal, however, tljMIigh Court found against the plaintiff upon both 
points, considering that the evidence established tlie fact of the existence of the 
chukdari tenures, it having been proved satisfactorily that before the purchase 
of the Government rights by the plaintiff’s fatlier, the defendants had paid rent 
for those tenures to tljo Government, for which they produced receipts signed ' 
by the Collector. , 

The effect of this Bnding was of course that the plaintiff was nofentitled 
to dispossess the defendants of the lands in question, and that the defendants 
were held to be tenants to the plaintiff of those lands. 

I 

The plaintiff then asked leave of this Court to appeal to the Privy Council, 
which was refused; but afterwards upon a direct application to the Privy 
Council he obtained leave, and the case is now ponding in that Court. 

Meanwhile, upon the basis of the judgment of the High Court, the plaintiff 
brought this present suit against the defendants to recover the back rents of 
the chvdjidari tenures from the years 1866 to 1872. . 

It is admitted that the last rent thus claimed accrued due in 1872, more 
than thijee years before this suit was brought in 1876; but then it is said that 
the principle of the case of Ranee Siinumuijec v. Sooshee Mookhec Burmonta 
(11 W. R., P. C., 5) applies here, and that the cause of suit for these rents did 
not accrue to the plaintiff imtil the High Court delivered their judgment in the 
former suit in the year 1876, confirming the existence of the chukdari temaros. 

Our attentioti has been called by Mr. Bose to several cases in tliis Court 
to which the ruling of the Privy Council lias been [821] applied ; and it has 
been argued that, although the facts of this case may not quite ref^mble 
those of the case of Ranee Suruomoyce, this Court has extended the principle 
of that case, so as to make it applicable to tiie present. 

The Subordinate Judge has held that the principle of*that case is not 
applicable to the present, and we quite agree wjth him. 

• 

In Surnomoyee’s case a patni was sold for arrears of rent under Act VIII 
of 1819. This sale was afterwards sot aside for irregularity, and the patnidar 
was restored to possession. The zemindar then sued the patnidar to receive 
the back rents, and the patnidar pleaded that the suit was barred. The High 
Ck>urt here considered that it was so, but the Privy Council held otherwise, 
because until the patnidar had recovered possession of the patni the zemindar 
could not j)Qsaibly have sued him for the rent. In fact, no rent became due as 
long as the patnidar was ousted of his rights, but it was only equitable that 
when those rights is^re restored to him, he should regain them only subject to 
the obligation to pay the back rents to the zemindar. 

So agaip, fb the case of Dindayal Paramanik v. Radhakishori DnM 
(8 B. L. R., 636), decided by Chief Justice CotJCH and Mr. Justice JACKSON in 
this Court, the plaintiff sued the defendant in the year 1872 to recover tfie rent 
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due for the year 1871, and to eject him for non-payment. The litigation lasted ^ 
till 1876, when the plaintiff obtained a decree for the rent, and al^o for ejecting 
the defendant if the rent was not paid within fifteen days. It depended 
entirely upon the defendant himself wllfether he paid the rent so d,ecreed or not. 
If he-did not, his tenancy, in the opinion of the Court, would have^eased^ as 
from the time when the suit was brought. If he did, then the payment had 
the effect of restoring the tenancy. ' 

Under these circumstances, the landlord sued in 1876 for,lihe rent of 1872 
and it was held that he was not barred, because until the defendant paid the 
rent, and so restored to himself the tenancy,*t>he plaintiff had no cause of 
action for the back rent. 

[822] In the case decided by Mr. Justice JACKSON and Mr. Justice 
MookEBJEE (16 W. B., 79), it does not appear what the facts were; but from 
t^io language of the learned Judges, they certainly seemed to consider that the 
case came strictly within the principle laid down by the Privy Council. 

In Mohesk Chunder Chakladarv. G^ingamoni Dossee (18 W. R., 59), decided 
by Mr. Justice Kemp and Mr. Justice Gloveb, we certainly have some ditfi- 
dulty in seeing how the Privy Council’s decision could possibly have been made 
applicable ; but the facts of that case are so totally dissimilar ll'om those of the 
preShnt that we do not feel at all bound by that judgment. 

Most of these authorities are carefully considered by Mr. Justice MarKBY 
and Mr, Justice MiTTER in the late case of Watson d' Co. v. Dhonmdra 
Chiinder Mookerjee (1. L. R., 3 Cal., 13), and we entirely agree with the view 
whicli the learned .Judges there take of the judgment of the Privy Couiycil. 

The judgment, properly understood, is in our opinion wholly ihapplicabie 
to a case like the present. . 

Here the plaintiff, whose ancestor purchased the rights of Government in 
1860, ought to have known, when the defendant's ijara came to an end in 
1866, what his true position was as against the defendants. The defendants 
set*up against him these chukdari tenures; and if the plaintiff had made 
proper enquiries, he might have ascertained whether those tenjfres really existed. 
But he chose to igfiore them, and to sue the defendants improperly (as it has 
turnefl out) for khas possession of the talook ; and it is not because he has 
made a mistake, and by that mistake put the defendants to the cost and 
inconvenience of a long litigation, that he has a right now to olainr\ immunity 
from the provisions of the Limitation Act. 

If that were so an^ man who mistakes his proper rights and remedies 
might with equal justice claim exemption from those provisions. 

Take the ordinary case of a landlord giving his ryot notice to quit, and 
at the expiration* of that notice bringing a suit to [623] eject him. The ryot 
sets up a right of occupancy ; and the landlord, after a litigation extending over 
four or five yqars, is eventually defeated upon that ground : could the landlord 
under such circumstances sue to recover rent from the ryot which accrued dfie 
four years previously, and contend that he was not barred by time because he 
could not pursue his claim for rent and his claim for ejectment at* the same 
time? 

In our opinion, certainly not. Suab a case would be entirely different 
' from that decided by the Privy Council. If a landlord could seoover back rents 
under such cir^unfbtances, he would be taking advantage of his o\vn mistake to 
relieve himself from the law of limitation. 
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0 

4 lo this case the plaintiff ought to have known in 1866 what his true posi¬ 
tion was as jigainst the defendants. Instead of treating them as tenants, and 
olaiming from them the rents whioh the5' would probably have paid, he brought 
a suitasgainst^them for khas possessionv Having failed in that suit, he is now 
trying tojrecover the i^nts as from 1866 ; we think he is clearly barred. .. 

The apjpeal will be dismissed with costs, including the coses of the appli- 
^ cation for postponefnent of the hearing of the appeal. 

Appeal dismissed. 
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Buckland v. Joftnson (15 C. B., 145) referred to and explained ... 1 

Vileqerald v. Fitzgerald^ (L. R. P. & D., 694) rule m, adopted ... Ill 

Futteh Chund Sah^o v. Leelnmber Singh Das (14 M. 1. A., 129) 
distinguished. ... ... ... ... ... II 

King v. Hoare (13 M. & W., 494) applicable to India ... ... Ill 

Krvparam v.Bh<^awan Doss (1 B. L. E. A. C., 68} overruled ... I 

Madras Railway Company v. Xamindar of Carvatenagarum (11. A., 

364) applied ... ... ... ... ... ... Ill 

Mahomed Bahadur Khan v. The Collector of Bareilly (13 B. L. B., 292) 
distinguisbed ... ... * ... ... ... I 

Mvddun Thakoor v. Kantoo Lall (14 B. L. R., 187) discussed ... II 

Nichols v. Marsland (L. R. 2 Ex. D., 1) applied ... ... Ill 

Prior v. Uomiblow (2 Y. & C. Ex., 200) followed ... ... H 

Queen v. Meares (14 B. L. R., 106) dissented from ... ... I 

Bam Lochun Chuckerbutty v. Ram Soondur Chuckerbutty (SO W. B., 

104) followed ... ... • ... ... ... II 

Bylandsy. Fletcher (L. R. 8 H. L., 330) applied ... • ... Ill 

^ya bin iSafj/as(Prinsep, Cr. Pro. Code) differed from ... I 

Sc^jeemone^Dayee v. Muddani&td Mohapatter (12 B. L. B., 304) applied I 
The Royal British Bank v. Turquand (6 E. & B., 327) distinguished ... Ill 
TirumalasamiBeddiv.Ramasami Reddi (6 M.*H. C. R., 4Q0) disainted 
from ... ... ... ... .... ... 11 


1 (19) 


bb 

285, (288) 
285, (289) 
485 

131, (138) 
353 
144 


776 


■*226 
213, (220) 
776 
45 

431, (450) 


418 

776 


« 


282, (265) 
144 


« 


418 • 
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f CAL. PAOB 

Cause of action— 

defined *. ... ... ... ...' ... I 144 (n) 

, • II 445, (452) 

Admiaitstration Bf Religiqgis Beguest Competency to maintain suit for, 
under a will, by one of Punch Brethren who claimed managomont ... Ill *563, 

, ‘ (667,571) 

r Execution purchaser has, against execution-creditor, for refund of pur- 
' chase-moneyfas for money had and received on failure of cosidcration, 

when at his instance, the sheriff sold the land which was outside his 
jurisdiction, and nc was evicted therefrom ... ... ... Ill 806, (817) 

Fraud-*- •*' 

Where recovery of goods or value is sought from one who had them 
on pledge from a person fraudulently obtaining them from the plaintiff, 
part of the cause of action is the fraud ... ... ...Ill 264,(269) 

Bo, even though the pawm^ be outside jurisdiction and pledge was made 
there, the place where fraud was committed by the pawnor to obtain the ^ 

goods is a place where part of the cause of action arose ... ... Ill 264, (269) 

9 

Nuisance— 

• 

Action lies to abate, when special damage shown ... ...ITT 20,(22) 

Summary proceedings under Criminal Procedure, no bar ... ...Ill 20,(23) * 

Even though plaintiff may bo entitled to damages ... ...Ill 20 

Partnership, place of execution also gives jurisdiction ... ... 11 445, (452, 

462, 4d5) 

Panmee. See supra, sub-title, Fraud. 

Splitting causes of action — 

Encnhaemcnt of rent, and re.sumability of tenure distinct ... Ill 251, (261) 

Mortgagee electing to personal decree in summary suit, whether loses right 
to enforce lion, (j«ferc (0. P. C., 1859, s. 7): ... ...Ill 363, (!^6) 

Suit on ifhatta books by amendment of plaint, supplemented to include 
hatchitla, Tioth together become one (C.P.C., 1850, s. 7 ; 1877, s. 43)... Ill 785 

Tenant —against adjoining owner for letting water to escape... ... Ill 776, (778) 

IForshtj), turn of. Refusal to deliver idols, damages can be given ... Ill 390 

Caveat Emptor— 

See Sales. « 

Champerty and Maintenance— 

English laws of—are not of force as specific laws in India, cither in the ^ 

Presidency towns or in the mofussil... ... ... ... 11 233, 

(255, 956, n) 

I 297, (302) 

A fair agreeiifent to supply funds for litigation in consideration of a .share 
in suit property, held good ... ... ... II 2-33,(257, «) 

Such agreements not punishable offence and such suits to rccQ^r losses 
and costs of litigation cannot be sustained on the basis that an iiftion 
accrues when an indictable offence is committed ... ... II 233, 

(269, 260) 

But such agreements must be carefully watched ... ... .^. II 283, (257,n) 

But contracts of this character have under sonw circumstances, been 
held invalid on grounds of Public Policy, etc. ... ... ... II 233, (257, n) 

What those grounds are ... ... ... ... ... II 233, (257, n) 

• • . 

Third Parties — 

Such agceenmnts even though not unconscionable, cannot bo availed of by 
third parties 4.. ... ... ... ... II 233, (258) 

Nor could parties to agreement be made liable to third parties for putting 
law into motion unledi malice could be proved... ... ... U 233.(260) 

Defendant cannot claim costs of suit frodt a third party entering into 
such agreement vfith the plaintiff, not even on the grounds of justice, 
equity and gc^ conscience ... ... • ... *. J1 233, (259, n) 

His remedy may be to apply in time for security for costs .... ... u 288,*(259) 

«When third parties may be made liable# ... ... 11 233, 

• • (269,'260, n) 
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ChapitleB— 


CArj. PACte 


« 


> 

Administration, suit for. Sec ABVOCATE-GENERATi •. Htqh COBRT : 

BELioious Endowment. • 

Cypres—doctrine of — ^ 

Basis for ... . . ... ... ' ... 

not displaced where there is a residuary bequest to charity ... 
uuleas dircxitly or indirectly provided, doctrine applicable on failure of a 
specific bequest whether the residue is given to charity or not ..." 

in applying doctrine, regard must bo bad to the testator’s objects of 
charity and primarily to objects akin to the gift whicii has failed 
scheme to benefit the locality must he framed on failure of the gift for 
the relief of the misery of the poor of that locality 
no survivorship as between charities ... 

discretion with regard to the application of cypres doctrine not inter¬ 
fered with by Appellate Court, unless it is plainly wrong ... » 

See also Redigious ENDOWMENT. 


I 303, (318,19) 
'I 303, (319) 

I 303, (319, 

!)90. 21) 

I 30?, (320,21) 

I 30;J, (320,21) 
1 303 

I 303, (324) 


Chartlr Act (24 & 2S Vio. o. 101) 

cl. 12—leave to sue unnecessary for land partly within and partly 


without, under s. 19, C. P. C., 1877 

Ill 

370 

/tear appeals, meaning of ... ... ... ... ,... 

III 

669, 

• 


(G78, C83) 

15—erroneous order set right, though not appealed, when 

HI 

708 

also, see foot-note 

HI 

710 

when sub-judge persisted in putting wrong party as legal representative 
See also HIGH COURT. 

III 

708 


Cix^l Procedure— 

Appeal. Sec APPEAL. 

Appellate Court. Issues if necessary, may be added or amended by itself 

or by Court below on remand ... ... ... ... 11 - 1,(14) 

Attachment. Malikana rights, mode of (1859) ... ... ... Ill 414 

Cause of action. Sec CAUSE OP ACTION. 

Decree. Sec DECREE. 

Kxeeutim. See EXECUTION. 

frUerest. See DECREE, CONSTRUCTION OF. 


Issues — * 

Court may framer on oral allegations of parties or pleaders in addition 
fo allegations in their pleadings, notwithstanding difference between 
them 

may be added or amended at any time before judgment 
by the Appellate Court or lower Court on remand 
who can raise, ill suit in which adopted son is party 

Joinder of Parties — • * ^ 

(or joinder, some interest in subject-matter necessary (1859) 
lik^ihood of being affected by result alone not enough 
after limitation, ^imitation in joint right unaffected 
See also PARTIES TO SUIT. 

Learn to sue. Bee SUIT. 

Multifariousness. Objections as to, tendency is to take liberal view 
Plaint — De^iption of Property in, when yvholo estate bearing a na 
sued for, boundaries need not be given 

Amendment of — 

Allowed in appeal to avoid plea of limitation 
Bee also LIMITATION. , * 


... II 

1, (13) 

... II 

1, (14) 

... A 

1. (14) 

... 11 

45, (53) 

... II 

472, (373) 

... II 

472, (473) 

... Ill 

2G, (28) 

... TI 

46. (52) 

! is 

j 

... 11 

1, (19) 

J 

... n 

1, (84) 


Res Judicata. See RES JUDICATA. 

^stitution— » , 

Buy; for, can Be brought ... 

Restitution inclusive of mesne profits can be ord^od 
Mesne profits for time of oocuphtion ... 

Benefits under erroneous decree 


« 

... Ill 720 

...Til 720, (726) 
.>.. .... Ill 720, (726) 

... m 161, (178) 
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CAL. PAGE 

CiYil 'Bvoc^diVLVt--(continued.) 

Review — 

Gan btr given own in absence of allogation as to error of law or discovery 

new evidence .. ... ... ... II .ISl, 

(139, 140, ») 

But not on tNc ground that there is new authority holding contra, not 
brought to notice of the Judge at tho former hearing ... .. 1 184, (186, n) 

Nor that Uie junge comes to a different conclusion from his predecessor’s 
on the factf " I 197, (201,«) 

Sale. Boo I'lXECUTION. ^ 

Second»Appeal. When suit o# It Small Cause nature bolow Rs. 600 

is entertained by Civil Court within the local jurisdiction of a Small 
Cause Court, special appeal lie.s (s. 27 of XXIll of 18(51 not applying)... I 123, (125) 

Security for costs. If a plaintiff is suing for another, it is usual to apply 
for security for costs and for stay of proceedings till it is paid ... II 233, (269) 

Splitting cause of action. £ee CAUSE OK ACTION. 

Suit for land. See SUIT FOB LAND. 

Suit informd pauj^ris. Power of Court to allow suit to bo instituted 
in fonnd pauperis includes the power to allow the suit to bo continued 
in formd pauperis aftorjt has been instituted in the oidiiiary way ... II 130, (131) 

Summary Procedure on. Negotiable Instruments, F’.xtcnsion of time 
for defending may be given (1877) ... ... ... ...Ill 539 

Summons, etc. N«zir’s endorsement, insulhcient proof of service in 
Foreclosure proceedings under Reg. XVII of 1800 under which judge’s • , 

functions arc ministerial only ... ... ... ... Ill 397,(405) 

Company Law— 

Borrowing Pcioers. May exist in tho Articles, etc., by implication ...III 280,(283) 

Directors— 

Persons Icndhig sums arc not bound, generally, to inquire into the internal 
arrangements of the Company (so laid down in The Royal British 
Bank vf Turquand, C E and B 327, quoted) ... ... ... Ill 280, (290) 

They are not bound to see if tho Directors had as a matter of fart sanction 
to borrow ... ... ... ... ... ... Ill 280,(290) 

But this rule does not apply where the lender hod notice actual or con¬ 
structive ... ... ... ... ... ... Ill »280, (2g0) 

Tho lender has constructive notice of absence of authority, when it is to 
be gathered from things contained in the Memorandum or Articles of 
Association, or speAal resolutUms which require to be filed with the Re¬ 
gistrar under Companies Act ... ... ... ...Ill 280,^291) 

So, where a Bank advanced amounts which were actually in excess of 
Directors' borrowing powers far want of special resolution (though intra 
vires of Cimapany), they wore hold to have constructive notice of 
absence of authority .. ... ... ... Ill 280,(291) 

And when it had not been ratified, the Bank's claim was allowed only 
for what was within the Directors’ powers, and not for the excess ... Ill 280, (291) 
Meetings, Notice of busine.ss. Mentioning in report acts* of Diroctojs in 
excess of authority, and asking for confirmation of the report, may be 
sufficient Queere ... ... ... ... ... Ill 280, (28G) 

Ratification — * 

Whore Directors require the sanction of special resolution of the majority 
f all the shareholders, for borrowing in, excess of specified sum, * 
orrowing without that sanction is ultra vires of them ... ... Ill 

Such borrowing, however, might, when within tho powers of tho Company, 
be ratifiedjsy the Company ... ... ... ... Ill 

But not when beyond the powers ... ... ... ...Ill 

And it may bo made at i^ general meeting (though not consisting of the 
majority of all the shareholders) ... , ... ... ... Ill 

Ratification requires however notice of tho invalid act before the meeting 
of the shareholders ... ... ... ... III 

Ratification only validates the particular act that was invalid and ratified, • 
but is no authority for repetitions of similar acts in future ... ni 

Ratifying a particular act cjpne in excoss of authority and conferring a 
general power to dn similar acts in future are difletent things ... Ill 


280,' (284) 

280, (285) 
280, (285) 

280, (286) 

280, (286) 

280,K287) 

280, (287) 
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CAIi. PAGE 

COBlipaiiy hBkW—(continued.) • 

RcUifuiation —(continued.) 

The latter Ib enlarging or extending the power in the Articles |nd this 
(^uld be done only in the mode proscribed therefor , ... ... Ill • iJ80, {ti87) 

Possission of letters of credit for amounts in excess of borrowing powers 
of Directors not tantamount to having borrowed so ... ... 280,(289) • 

Company having notice or knowledge at its meetings of Director's posses- • * 

si'on of such letters is not therefore ratifying nr authorising borrowing Jn 
excess ... ... ... ... ... Ill 280*(289) 

Compensation— .«* 

Under Land Acquisition Act. See LAND ACQUISITION ACT. 

Compromise— 

When a, is set aside on the ground of fraud the parties must bo roleg.ated 
to their original position ... ... ... ... II 184,(196) 

When, entered into by defendant and plaintiff reprc.senting *a minor 

• and defendant’s appeal is con.sequentl,v withdrawn, if the minor sub- 
sequiyitly sets aside the compromise on the ground of fraud between 
the defendant and the plaintiff, the parties must be relegated their 
old position and the defendant given the liberty of preferring the appeal 
as before though barred at the time ... ... ... II 184,(196) 

Confessions— * 

Nqt admissible in evidence under s. 25 of the I'lvidcnce Act (1872) wlion 
made before any I’olice officer,'(Deputy Comiiiissioiier of l-'olice) ... I 207, 

(215, 216, n) 

Recording, mode of. Bee CiilMTKAL PKOCEDl'UK. 

Constitutional Law— 

Seo^EOIPLATUKE, 

Contract— 

Avoidance of— 

On the ground of Dure.ss ... ... ... ... ... I 8.30, 

(384, 335) 

Betting .aside deeps, foi inadequacy, when .. ... ... Ill 192, (196) 

iJefence for. ilefusal whether inav'lie different from that first alleged ... HI 392,(396* 
Pe^ormance of. Actual meusureiueiit being to be the basis for rent, and 
in the meanwhile an estimated rent, measurement in rent suit to tiist 
the plea that less was due, is not such measurement as was in the con¬ 
templation of patties ... ... ... ... ... Ill 271,(274) 

Rescysion of. Mistake (common) as to amount due under decree for 
which agreement given, no ground for rescission, but for reforming the 
amount ... ... ... ... ... ... HI 602 

See also CONTRACT ACT ; PBINCII'AI. AND SURETY ; SPECIFIC PEIt- 
I<OHMANCK; TENDER. 

Contract Aot- 

Agreement to refer —toKirbitrators whitlinut expressly forbidding action 
by suit wholly or before award by such arbitrators, docs not full 
underB. 28 ... .. ... 1 42,466, (n) 

Alteration of Documents ... ... ... ... ... II 220 

Tender — 

bad when part of what is duo is tendered ... ... ... ITI 6, (16) 

. • 468, 47® 

also when acceptance would moan giving up the remainder ... ... Ill 468, (472) 

General — ^ 

fl. 20. Mistake of fact and of law. Mistake as to whether decree award¬ 


ed future interest—construction of decree, one of law ... ... Ill 602,(608) 

Not voidable ... ... ... ... ... * ..III 602,(608) 

s. 28. Whether a suit will not lie to enforce aft agreement to refer to 
• arbitration even in case referred to in the 1st exception to s. 28 .7. 1 42, (466, n) 

s. 37—introduces variation from the English rule in Pigot’s case ... lA 220, (223) 

s. 43. {Joint Liability) King v. Hoare applicable ... ... Ill 863 

.judgiifent obtained against one bars recovery againsj others ... Ill 353 

even if amount not realised ... ... ... * .•.III 363 

or if leave had been given in first suit to proceed against others ... Ill 363 

1 CAL.—6 * 
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. CAL. 

Contract koA — (continued.) 

8. 56—does not apply where ghatwali services arc no longer required by 
th8 zaifiindar... " ... ... ‘ ... ... ... Ill 

88.74,7G; 108. Baledc^s not include exchange of one legal tender for 

another . ...* ... ... ... ... Ill 

cash for cufrency notes ... ... ... ... ... Ill 

s. 74. Whether agreement to charge high interest after default in pay¬ 
ment is penal ... ... ... ... ... II 

s. J.S!!—does not hpply as between acceptor and drawer whose liabilities 
are different, not joint ... ... ... Ill 

s. 176. Bight to recover gooda'pledged by one who took them on inspec¬ 
tion and on condition of being deemed purchase if not returned within 
10 days ... ... ... ... ... m 

Value paid at time of taking deducted in favour of pawnee ... Ill 

s. 247. Minor partner,'principle applied to Hindu minor in family busi¬ 


ness ... (, ... ... ... ... ... Ill 

CO'Ownero— 

See CO-BHAUKR. 

Coroner’s Inquiry- - 

Must result in finding ... ... ... ... ... Ill 

Beport public «. ... ... ... ... .. HI 

Origin andconsequenoe.s of... ... ... ... . Ill 

Di.stinct from magisterial inquiry under Cr. P. C.. 1872, s.l35 ... Ill 

Co-sharer— 

In suit for enhancement of rent, others not necessary parties when 
specific rent as fur specific share had been received ... ... 11 

Purcl\pse by one ( bettami) who had undertaken to apply to Collector to 
save mfhals from revenue sale for default, fraudulent ... ... HI 

Others entitled to recover ... ... .. ... ... Ill 

But the revenue sale cannot be set aside ... ... ... HI 

No suit fur damages by one against another for sale in consequence of 
default by one or more in paying Government Bovenuc ... ... I 

See also FRAUD ; JOINT BlOHT ; LIMITATION. 


rAOB 

251, (262) 

3W, (389) 
379,(382) 

202, (207) 

174, (184) 

264, (270) 
264, (270) 

738, (741), 


742, (752) 
742, (752) 
742, (752) 
742,. (752) 


474, (477) 

30C, (303) 
300, (304) 
300, (302) 

406, (408) 


Costs— 

filing toeenforce, whether costs can be given ... ... 11 

• 

awarded to defendant ... ... ... ... ‘ ... Ill 

disallowed under circumstances of the case, though granting plaintiff 
partial decree... ... ... ... ... ... 1 

not awarded as defendant was absent... ... ... ... I 

when litfgation due to mistake of Judge each party to bear his own costs 111 
When, third parties are made liable for costs of suit (principally cage of 
Solicitors) ... ... ... ... ... ... II 

t « 

Appeal— • 

No special appeal in respect of costs when matter is purely discretionary I 
Except when principle is involved ... ... ... ... 1 

Interest on, not given where decree silent ... ... • ... Ill 

Remand, Privy ^unoil taxing costs, when remanding to be used by the 
Lower Court ... ... ... ... ... Ill 

• • • 

Court— 

Duties —to consider questions of law raised bv the judge during argu¬ 
ment and which arises on the facts of the case, though neither party- 


raised it ... ••• ••• ... ... II 

Court Fees Act — • 

Probate dufp. 'Annuity, deduction for capitalised value of ... ... HI 

Second grant, when duty payable over again (1870,^1876) ... •» ... IH 

Seh. II, Art. 20 (VII of 1670). Vakaiatnamah needs no further stamp 
though money and valuable docu^^penta payable thereunder ... lU 

fieh. 1, cl. 11 md IX. ^ield applicant not exempted under circumstances 
of the caae ... ... ... I 


445, 
(455, 464) 
473, (484) 


385, (388, n, 
328, (3.30) 
383, (389) 


(369, 602) 


385, (388, «) 
385, (n) 
351 

806, (817) 


262, (268) 

736, (73») 
738 

• 767 

169, (174) 
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Criminal Procedure— 

Act X of 187-2— 

Acciiaed — • 

s. ‘^72. High Court can order, to be arrested under s. 272, pot^diiJ^ appeal 
See ilso infra, sub-title, Discharge of accused. 

Acquittal —Appeal from, by Government, limitation six months 
Apical preferred by the Junior Govorumont pleader under authority 
from Government is proper under s. ‘272 
Appeal also lies under s. 272 when aocused is acquitted on charge ^of 
murder even though convicted on a minor oScnce in the same trial in 
respect of the same matter ... ... ***... 

Held b. 272 applies to a ease whore accused person is tried and acquitted 
by a Jury 

See also llIUH COURT (Al'TBAIi) ; LIMITATION'. 

Ai^al — 

s. 418—‘ Court of appeal,’ appeal need not be pending ... • 

• Against acquittal — 

Sec suj^a, sub-title, Acquittal. 

Sec also under sub-title, Accused. 

Bench Magistrates. See infra, under sub-title, Magistrates. * 
Commitment —(ss. 220, 221)—Committal after charge having been drawn 
up, legal 

Discharge of accused. When discharged aocused cannot be cominitt^il 
lot retrial by District Magistrate 
Soc infra, sub-title, under Trial. 

Uonfessiem. Need not be attested under Cr. P. C., 1872, 826, 346 when 
made at trial in Court to officer trying 
Conjlscation, docs not affect the question whether summarily triable 
Fine — itefuml of. High Court, no power under s. 147 to order, on 
quashing a conviction 
Hujh Court—(Powers of Revision )— 

Extraordinary jurisdiction of, not to be invoked when regular remedies 
provided arc not utilised 

liut when it appears that Magistrate has exercised no discretion at all or 
used it wholly unreasonably, High Court will interfere under s. ‘2‘J7 
(X of 1872) ... . 

Wlfkti in security proceedings, Illagistrate ordered security to be given to 
the extent of Bs. 60,000, High Court interfered ... •.. 

• 

High Court refused to go into evidence in a proceeding under s. 207 
Note the varying views of MarkRY and PRINSRP, JJ. Sec also, su^rra, 
under sub-iitlos. Accused ; Fine, Reference, High Court. 

Judge — 

Trial by, having suj^stantial interest opposed to one of oldest and plainest 
rules of justice and of common sense 
See infra. Magistrate. • • 

Judicial Proceeding (s. 1.36)— 

Enquiry into death under s. 135, not 
Need not result in finding or report 
Need not be publish&d 
Cannot bo required to be published 
Coroner’s inquiry different... 

Deceased’s relatives whether they have locus atandi, to get report quashed 
though it may injure memory of deceased 
Jury — 

Trial by (s. 233) of case triable with assessors not invalid 
But right of appeal on facts, whether remains intact 
Appeal against acquittal by—see supra, under sub-title. Acquittal. * 
Jjunatic — (ss. i'lG and 432). When responsibilily of Criminal Courts in 
respect of an accused declared a lunatic under s. 426obases aud when it 
may be revived ^ ... ,... 

Magisti^ate. Whdh interested not to try, as when he ordered prosecution 

• under Stamp Act ... ... ... , 


CAIi. 


pao£ 


I 

M 

*11 

II 

II 


• 281, (n) 

436, (438) 

273, (276) 

« 

J'SS, (276) 
•273, (276) 


111 379. (331) 


HI 495, (497) 
I 282, (284, n) 


III 

111 


756 

366 

364, (356) 


111 073, (676) 


II 

II 

II 


II 


III 

III 

III 

III 

III 

III 

HI 

III 


Powers of — 

Summary Jurisdiction- 


-When and where exercisable 


II 

III 

II 


110 

(112, 113, n) 
110 

(112, 113, n) 
105 


23, (-27) 


742, (761) 
742, (752) 
742, (762) 
742, (762) 
742, (752) 
• 

742, (749) 

* 765 

765 


366 
622' 
117, (n) 
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(friminal Prooedure— (continued.) cal. paok 

Act X of lB72-p-(contintied.) 

Bench of Magistrates —Trial by, directed by District Magistrate ... II 23, (32) 

Not dAtirablc t^at, complicated and difficult ’case should be left to be 
(Tied by^ ... * ... ... ... ... II 23, (32) 

Cannot deal with cases under sT 530, Cr. P. C., 1872, as they can only •* 

‘try’(s. aO) ... ... ... ... ... ...Ill 754 

' See supra, under sub-title, Judge. 

Mandamus — ]frit of. High Court hold not empowered to issue in the • 

case, as the ^lagfetratc did not refuse to exercise jurisdiction ... II 278, (282, n) 

Possession (dis^Mtes as to) s. 530. Possession (constructive) through ryots, 
notje^ithin ... ... ... ... ... ... HI 320 

Itecognisa nces — 

High Court, no power to reduce what had been forfeited ' ... ... HI 757 

Remedy, application to Government ... ... ... ... Ill 767, (u) 

Reference. High Court can, on reference under s. 263 (1872), convict 
prisoner of ofionce on facts found by jury m acquitting him of another, 
though they omitted to do so themselves ... ... ... Ill 180, (192^ 

Reference to Itigh Court on disagreement between Judge and Jury — 

Judge to state his opinion also (ss. 263, 464—1872) ... ... Ill 623, (624) 

High Court may find guifity against verdict of majoritj of the jury (ss. 263, 

464—1872) ... ... ... ... ... ... Ill 623, (625) 

Re-trial, s. 216—District Magistrate ha.s no power to order, of persons • 

discharged undft: H. 215, but has only to report to High Court ... I 282, (284, n) 

Revival of Criminal Proceedings. Illegal and tilira vtres to revive Criminal 
Proceedings before oneself after the accused has been once discharged 
under s. 215 (X of 1872) especially when no further evidence is 
procurable 


When discharge is improper, the only course is to report to High Court, 
whicli may, if necessary, order re trial 

Sanction to itrosecuie — 

s. 417. • Distinction between complaint by Court and sunction given to 
private party to prosecute 
Requirements as to sanction to prosecute 

There must lie suiliciciit ground, not a mere surmise or suspicion 
Judge bound to state the particular statements oravorinciils m respect of 
which oficnco isaillcged to have been committed 
Whether prcliniiitary enquiry iicccs.sary before giving sanction to 
prosecute ... ... ... ... ... * ... 

No presumption (bat plaiiilifl’s wiliiesscs arc abetted by him in giving 
false evidence ... ... ... ... ... 1 

Security for good behaviour — 

Person required to give security must have a fair chance afforded bmi to 
comply with the required conditions ... ... u 

Magistrate bound to state his grounds for fixing thC amount, whenever 
required by High Court ... ... ... .. H 

When Magistrate ordered security to the extent of Rs. 6,000, High Court 
interfered on the ground of material error of law under s. 297 , ... 

See supra, sub-title, Recognizances. 

Stolen Property — 

^Disposal of. Currency notes to be returned to holder in good faith from, 
whom taken ... ... ... * ... ... ...*I11 

Not to owner from whom stolen ... ... ... ...Ill 

Summary Trial. Confiscation of property does not affect the conditions 
of jurisdiction .. ... ... ... ... HI 

Transfer — {a. 147)— , 

Notice to Crown not compulsory in casotof transfer of on a, primd fade 
case shown far«same ... ... ... ... ... 1 

should be made not by letter to the English Department but befo^tho 
Court in its Judicial capacity supported by affidavit^or affirmation ^ CM) I 

Whether case can be traoeferred on ifotes of evidence taken by Magistrate 
at time of triaf ... ... ... ... ... T 


11 105. 

(112, 116, n) 

II , 105, 
(112, 416, n) 


1 150, (156, M) 
I 460, 

(454, 455, n) 
I 450, (454, n) 

• 

1 460, (465, n) 

I 450, 

(154,■455, n) 

1 450, (451) 

384, (385) 
384, (385) 
II 110, (112, n) 


379 

379 

366, (369) 


356, (358> 

219, 
(*23, 224) 

364, (356) 
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Gviminal Ppooediirs— (continued.) ^ 

Act X of (continued.) 

Transfer (s. 147y— (continued.) • 

High Court not entitled to transfer under s. 147 where a I’ohccAIagistratc 
•having heard the evidence before him, had dismissed it, though he did 
not disbelieve the evidence, on the ground that the case was not made out , 
When case has been transferred under s. 147 (1875), High Court can try 
•de lumo or dismiss it on the ground that Magistrate has given no findin;^ 
(under ss. ‘292, *294) ... ... ... ... » ... 

Trial — 

By Magistrate who initiated proceedings is not by itself illegal 
But it IS most undesirable ... . 

Must be avoided especially in a case where he himself discovered the 
offenee, initiated proceedings and has to give principal evidence 
Held bad, if not conducted in the manner prescribed by law 
If illegality is of substantial nature, cannot he cured by waiver 6 r consent. 

• especially when the illegality, is to the prejudice of the accused 
No vidue to such consent obtained by ^lagistrates m mofussil 
Whetner—illegal absolutely if the trying Magistrate being sole Judge of 
law and fact is himself a witness in the case ... ... * 

‘ Distinct offence. Ofiences of the same kind nia//lie tried sejiamteliy ^ ... 
Procedure. Deputing one of the Magistrates constituting a Bench to 
. record statements of witnesses named by accused to guard against subse¬ 
quent duration, quite illegal and unjustifiable ... 

ItttMCsses, exatmnaiion of — (s. :110 )— 

Magistrate should not discharge, without cxaininiiig all witnesses for 
prosecution ... ... ... ... ... ... ! 

Witnesses for defence, summons to be issued (s. 359) 

When may be refused 

Court witnesses, when Magistrate should call sue laofa 
General — 

s. 135—enquiry under— Sco, supra, sub-title, Judlcxal Proccedtwj. 
s. 147. J’owers under—arc not intended to be exercised by the High Court 
in cases of acquittal but only in cases of conviction, etc. ... 
s« 505 (J8i2) ... ... ... ... ... ... 

s. 530. No order can be mude under this to divide joint property for 
• separate eiijovinont, though disputes might occur from the disagreement 
of owners ... ... ... ... ... * ... 

Criminal Prosepution— 

Hot in nature of friendly arbitration, but a poniil proceeding of very grave 
iffid serious kind which must be conducted strictly according to the 
rules prcscribed by law ... 

CuBtom— 

Family, different^from tec Loci and can be put an end to 
Limits of—how construed ... 

Discontinuance of /aiMiiy-s-docs not uecessarily follow when tenure is 
settled permauciitlji by Governtnoiit, though it may impliedly bv such 
act put an end to all the incidents of the old tenure 

Not illegal nor contrary to principle, if munner of descent depending on 
family usage is put an end to accidentally or intentionally 
Mahomodan adopting Hindu law, how far latter to be applied 
When Reg. {To XI of 1793 and X of 18^ apply to cases resting only 
OD’a continuing family usage. 

Cypres— 

Doctrine of. See GHAKITY. 

Damages— 

can be given for — • 

refusal to deliver idols and so prevent turn ofcworship 
breach of promise to give in marriage... ... ... • ... 

breach of contraqj^o refer to arbitration 

nol given m a suit by one oo-shardr against another for default in paying 
, O^ivernment revenue 

Nominal. When Court finds plaintiff not ontitled^o substanthil damages, 
not bound to award nominal damages 
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,11 278, (282,») 


I 350, 

(^8, 359) 

II23’(2(i,27,n) 
11 23, (26, 27,n) 

n 23, (‘26, 27,n) 
ll 23, (30,«) 
II 23, (30,n) 
II ‘23, (:l0,n) 
II ‘23, (30,n) 

II 405, 
(413, 416, n) 

III 640, (541) 


II ‘23, (29, 30) 


III 389, (390) 

III 573, (582) 

HI ' 573, (582) 

111 573, (682) 


II ‘290, (292) 
II 384, (385) 


HI 573, (679) 


Ll 23, ('27) 

• 

1 186, (195) 
1 153, (162) 


I 186, 

(195, 196) 

1 186, (196, «) 
Ill 694, (695) 

I 186, (*92) 


III 390 

I 74, (76, 77) 
1 42 ; 466 

1 406, (408) 

I 386. (388) 
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Damages— (corUiltued.) cal. 

Measure of—in case o( breach of contract to take delivery of goods, whether 
difierouoo in prices between the contract price and the price on date of 
failure by dof^pdant to take delivery, even'though plaintiff had not 
a()/iually purchased the |bods ... ... ... ... 1 

Deolapatory peoree— 

^ Person in possession claiming as lakheraj being decreed against for rent, 
by Small Gauie Court, no declaration of lakheraj title allowed ... Ill 

Remedy of such perion in case of further suit for rent, by suit and 
injiihotion ... ... ... ... ... ... Ill 

Grants^under circumstances of case even though consequcatial relief 

could not be granted in the suit under similar powers exercised by 
Courts of Chancery in England ... ... ... .. I 

Decree— 

Appellate Court — 

ro-opciiing at request of* party, validity of order thereon cannot be 
questioned ... ... ... ... ... ... Ill 

May bo given as regards all parties, inclusive of those that did not appeal 
(1859, s. 337—1877, s. 544) ... ... ... ... Ill 

Definition of in C. P. C., t87i, s. 3, ‘ other proceedings ’ refer not to those 
in suit but miscellaneops proceedings ... ... ... Ill 

Ex parte decree — * 

Ex parte decree as valid as any other, and usable in evidence like 
contested decree ... ... .. ... ... Ill 


PAGE 


964, (274) 


612, (614) 
612, (615) 


456, (463) 


211, (219) « 

738, (741) 

662, 

(677,681) 


’383, 
(387, 388) 
383, (387) 


Binding on the parties ... ... ... ... ... Ill 383, (387] 

But its value may be taken away by establishing fraud or irregularity or 
being contrary to natural justice ... ... ... ... Ill 383, (388) 

Rent decree obtained ex parte binding... ... ... ... Ill 383, (^8) 

Though fresh circumstances may be proved affecting the rent ... Ill 383, (388) 

Question ^s to granting of rehearing aftcrddic period proscribed under s. 119 
may be raised in special appeal in the case ... ... ... II 114, (116, n) 

This right is not taken away by the existence of another remedy under s. 15 
of the Charter Act ... ... ... ... ... II 114, (116) 

Appeal, respondent ex jiarte in lower Appellate Court not disentitled to 
appeal to High Court ... ... ... ... ... Ill 228, (229) 

Construction of, not to be taken to award future interest when decree * 

silent ... *, ... ... ... ... ... Ill 602 

Court executing decree not to interpolate terms into decree ... ... HI 161, (169) 

Cannot give interest on costs ... ... ... ... Ill 161, (169) 

III • 351 

but may execute so, if resting on consent of parties ... ...Ill 161,(169) 

Execution piirchaser,*how far to go behind—to find out its binding nature II 213, (218, n) 
Form of, in case Hindu Mitakshara son succeeds against purchaser of 
father's interest ... ... ... ... ..*.111 198, (209) 

Partition decree, nature of... ... ... . ...Ill 551,(552) 

Supersession of, when ... .. ... * ... , ... HI 30, (37) 

Appellate Court's decree in main suit superseded un-appoaled decrees in 


602 
161, (169) 

161, (169) 

* 

161, (169) 


198, (209) 
551, (552) 
30, (37) 


similar rent suits (GARTH dies, 45)... 

Review not necessary ... ... ... ... y. 

Remedy ol restitution by separate suit, though decree unreveraed ... 
Terms of — 

nfhy give interest on mesne profits from institution of suits 
See also ClVIli PROCEDURE CODE. 

Deeds— • 

Alteration of, effect of 

rules whether substantive law 

purdanaskin, execution by, what proof requited ... 

Setting aside of, foi^nadequacy of consideration, when 
Must kiad to covelusiou that party did not understand or was imposed ^ 
(Tennent v. TennetU) ... ... ... • 

Knowledge concealed frqm grantor of minerals under grant lands, how 
effeots the question .m ..? 

Bee alsa Interpretation of Deeds. 


... Ill 
HI 
... HI 


30, (38) 
30 
30 

654, (660) 


220, (224) 
324, (827) 
192, (198) 

192, (198) 

192, (198) 
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Divesting of Estate— 

See Hindu Law, adoption. 

Divoroe Act— 

Vi of 1869— , ’ ' • 

Desertion — „ 

Desertion, rule in Fitzgerald v. Fitzgerald, adopted ... ... Ill AHS 

There should have been an existing state of cohabitation and active with¬ 
drawal therefrom ... ... ... ... ... 111485,(491,493) 

On the facts. GARTH C.J. & Markry, J. held the case came within the 
rule differing from Kennedy, J . ... ... ■*«» .. ...Ill 485, (494) 

Sec. 14, delay, effect of ... ... .. ... ... HI 688 

Should be explained away ... ... ... ... ... Ill 088 

When unexplained, and false story given, petition dismissed... ... Ill 688 

Sec also HINDU LAW'. 

Domicile— 

* Persons of same, though marrying while they are temporarily staying in a 
foAign country, carry their law of, in re>pect of each others moveable 
property ... ... ... ... ..., ... 1 ^ 12, (418) 

A husband of English, marrying in India a woman of English, is entitled 
■ to her moveable property as her next of kin and is not governed by Act 

X of 1865, B. 4 ... ... ... ... ... I 412,(421, n) 

Dowl Fehpist— 

nature of ... ... ... ... ... ... HI 322 

needs neither registration nor stamp though tenants may affix signature... HI 322, (323) 

Duress- 

Agreement with favourable terms entered into while under imprisonment 
• on a charge of stealing was repudiated on ground of ... ... I 330, 

‘ (334, 335) 

Difference between England and India in this matter ... ... 1 3-30, 

■ (.334 , 335) 

Easement— 

Eight of, must be uninterruptedly and also “openly ” enjoyed in order to 

perfect it ... . ... ... ... 1 422, (430) 

Merc non-user is different from a total discontinuance of enjoyment 
* coupled with an overt !u.'t making enjoyment of it impossible ... 1 422,(430) 

as defined in IX of 1871 dues not include Jalkar ... ... / ... HI 27G 

Ejectment— * 

Ti/te — 

When suit for possession is brought on both title and adverse posses¬ 
sion and latter alone is proved, decree may be passed thereon ... HI 224 

Where title by adverse possession not also set up tesuli otherwise, when the 
other title fails ... ... ... ... ... lU 224, (227) 

Defences. Occupancy riglii, custom of transferring, no defence to trans¬ 
ferring ^lion , ... • ... ... ... ... Ill 774, (775) 

Proof of title, when makes up for possession in respect of waste or jungle 
lands ... ... ... ... ... ... Ill 768, (770) 

Possession, natuiji of acts of ownership to be proved in respect of waste and 
jangle lands ... ... ... ... ... ... IH 767,(769) 

See Landlord and tenant ; also limitation ; Suits for Possession. 

English Late— • ' 

Principles on which, are made applicable in India ... ... 11 283,(256) 

Enhancement of rent— ' 

Bee BENT. 

Equity— , 

High Court interfered in, when consideration of Promissory note buo 4 on 
was grossly inggequate and terms exhorbitaut... ... ... > II 202,(207,208) 

Want of. When execution crediteff first sold tenure in execution of money 
, dtcree, and again in execution of decree for rent, he cannot, when latter 
purchaser makes default in rent, proceed against his other iaimovwljles, 
though the tenure was got releas^ from attachment by tiiird parties ... Ill 712,(715) 
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Esoheat— ^ 

On the death without issue of the grantee of an absolute Mokurraree 
tenuw, the tenure does not revert to the Zanfindur grantor nor does he 
take it bj'escheat, but lirown takes it ... ... ... I 391, (40‘i, n) 

Estate— 

Divesting of. ^See HINDU Law—Addiction. 

itstoppel— * 

Decref, reopening ot, party at whose instance reopened cannot question 
validity of order thereon , ... ... ... ... IH 214, (^19) 

r • * 

Evidenoe— 

AZtwafion of documents, rules, whether rules ot evidence or substantive 
law ... ... ... ... ... ... Ill 220, (224) 

Ancient document (s. 90). No presumption of authority to execute, 
though genuineness of dbcmiient presumed ... ... ...Ill 557,(559) 

See also EVIDENCE ACT, R. 90. * t 

Inadmissibility of. Whether a document insufificiontly stamped is admis- * 

SIble in evidence ... .. ... ... II 59' 

Admissibility of. See EVIDENCE ACT, s. 25. 

Purdanashin. Execution by, evidence required ... ... ... Ill 324, (327) . 

Evidence Act— 

8.26. Who is a Police officer ... ... ... .. I 207, (215*«) 

Confession made before a person in any way connected with Police 

(Dv. Commissioners) inadmissible ... ... ... ... I 207, 

(217, 218, n) 

s. 26, 26. K. 26 docs not restrict s. 25 in the meaning to be given to 

“ Police officer” ... ... ... ... ... I 207, (215, n) 

8. 90. Ancient Documents. Potta from proper custody ... ... Ill 293, (!!!95) 

Bee also EVIDENCE, ANCIENT DOCUMENT, 
s. 92. Parol Evidence Rule. Oral agreement to give advances made by 
one party, priority over another, at the time when the latter is getting 
a document executed to the effect that he must be given the first 
charge is inadmissible ... ... ... ... ... II 58, (89) 

Does not preclude evidence of being only accommodalor of a bill without 
consideration ... ... ... ... Ill 174, (k84) 

s. 101, 103, 106, Ovus. See ONUS OF PROOF. 

B. 124. Privileged documents. Report of Magistrate of inquiry under 
Cr. P. C., 1872, s. 135, privilege may be claimed for ... '... Ill 742 

8.167. Applies both to Civil and Criminal cases ... ... I 20'iV'(217) 

Apart from s. 167, Court has power to review criminal case under cl. 26 of 
the Letters Patent on merits and affirm or quash conviction ... I 207, (218) 

Execution— 

i. Of Ex parte decree ... ... ... ... ... 11 123, (n) 

ii. Orders not touching merits, no rex judicato.' ... Ill 47 

Order rejecting application by one alleging that a purchase of a dedrcc by 

a person was made as benami for her, not appealable, as such person Is 

not party (1859-208, .364 ; 1861-11) ... ... ... HI 371, (373, 4) 

iii. Court tn— 

not competent to entertain objection of third persons to dispossession in 
execution (1877) ... ... ... ... ... pi 729, (732) 

when proceedings are struck off, no power to transfer to another Court 
for execution (1359) ... ... ... ... .. Ill 512, (513) 

Court passing decree should be applied to (1859) ... ... ... Ill 512,(514) 

can determine under s. 11, Act XXIII of 1861, questions relating to the 
decree and between the parties to the suit in which decree was passed... II 327 

Party not on record wfien the decree was passed does not become one by 
applying for execution and the question's to his legitimacy cannot bo 
gone into bv th& executing Court ... ... ... .... II 827 

Any decision on the question cannot bar a subsequent^ suit on the sfRne 
question ••• II 327 

iv. Proceedings in ,, c.. ... ... ... II 32f 

See also CIVIL ]?BOCBDUBE, 
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ExBOation— (continued.) 

V. Purchaaer in— * 

His title daten back, on confirmation, td the time of sale and so is , - « 

liable to Government revenue falling due between date of sale ahd date 
of Confirmation ... ... ... * ... ... II 141, (14b'n) 

Extent of interest acquired by ... ... ... ... 11, 213, 

(219, 220, n) , 

Ho>^ far is he to go behind decree to find out whether sale will be bind- 
ing on the Hindu son of the judgment-debtor ... ... .t. II 213,(216) 

vi. . Sale in’— ^ * 

Proclamation, fresh one after adjournment necessary (1859)*... ... Ill 542,(544) 

Omission of a material irr^ularity from which absence of bidders and 
injury presumed ... ... ... ... ... Ill 542, (544) 

Proclamation, fresh one necessary after portion of property being released 
in favour of third person ... ... ... ...Ill 544, (54C) 

Omission, a material irregularity ... ... ... • ... Ill 544, (54C) 

>Some evidence of injury to be given ... ... ... ...HI 644,(547) 

C<m$truqtum of. Where sale is held in execution of decree against person 
with power to convey both larger and smaller interest, frame of suit and 
joinder of parties are material circumstances to find out which piJssed ... Ill 1C8, (204) 

, Interest passing under — 

Interest of the judgment-debtor alone, unless he has legal authority U? 

represent tbc whole estate, will pass... ... ... ... Ill 395, (397, n) 

See Civil Procedure Code. 

vii. Security for costs — 

May be proceeded against summarily, 18.59, ... ... ... Ill 318, (319) 

Execailve and Legislative functions— 

(P«<<M*HKBY, J.) ... ... ... ... ... Ill (91, 95) 

What are within (per Maukky, J.) ... ... ... ... 111^ G3, (91) 

Executive officers— 

Bee OFFICERS. 

Executors— 

Bee under WILL. 

Fi. i'a.— 

Purchaser at a sale held under a writ of Fi. Fa., cannot recover pur¬ 
chase money from decree-holder if he is opposed on the gruumd that 
^Sherifi had no power to sell the particular lands ... ‘ ... 1 55,(72,73) 

Pine— 

Refund of. High Court no power to order, under s. 147 of Act X of 1875 I , 354, (356) 

Fishing— 

Offences in respect of ... .. ... ... ... 11 354, (355,n) 

Forma Pauperis— ’ 

Suit in. Point of limitation when application to sue as pauper is 
dismissed ... ^ ... ... ... ... II 389, (392,n) 

Fraud— 

Co-sharer undertaking to apply to Collector to avert sale for default, but 
omitting to do so, is committing ” ... ... ...HI 504,(501) 

Other co-sharers entitled to treat such purchase null against them ... HI 504, (507) 
Bee also CONTRACT ACT (s. 178); LIMITATION. 

Fraudulent Gonveyanoe — 

Conduct and laches of alienee taken into account ... J ...HI 397,(411) 

Circumstances leading to the inference considbred ... ...HI 434 

’Pull Bench— ^ ' , 

Answer of—onequestion referred 4:an be attacked in an appeal to the 
, Pri^y Council without a cross appeal, even though the answer is not 

framed as a decree 01 as an interlocutory order...^ ... ... I §226,(245) 

See HIGH COURT. 

I QAL.—C * 
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General Clauees Act— 

8«e ACTS (I Ot-1868) 8. 6 ... ... ... ... ... ID 669,(727) 

Ghatwali Tesures— * 

Oiigin of« ... ® ... , ... ... ... ...Ill 251,-(266) 

Settlement, history of ... ... ... ... ... Ill 251,(256) 

Settlement Ky Government with zamindar and compounding for services 
so as to dispense with them ... ... ... ... Ill 251,i(25B) 

Thereby, however, no right to resume tenure on the part of zamindar (as 
hsd been decided by the Courts) ... ... ... ... Ill 251,(259) 

Suit for enhancement of rent af,v>,bArred 

(1) Dy sauads before Perman^int Settlement, and even where after it, 
by their appearing to be regrants (Case No. 251, p. 263); 

(2) By fihatwalis being dependent talurjdars within VllI of 1793 ; 

(8) By Jumma not being deemed alter^ within VITI of 179.3 merely 
from other conditions (as number of men to be maintained) having 
been altered; « 

(4) Bv Contract Act, s. >56, being inapplicable ... ... Ill 251, (2GI-3) 

Gift- 

Absolute gift with a condition restraining enjoyment separately for a 
period (20 years) held repugnant ... ... ... ... I 104, (107, n) 

See Hindu Law (Gift). 

Govepnment— 

Liability of — 

No—for acts done by itsofhoors in the exercise of sovereign powers ... 11, (19) 

Is limited to suits such as might, previous to 21 and 22 Vic., c. 106, have 
been brought against the East India Company and subsequently 
against the Secretary rf State for India in Council, and limited to acts 
done HI the conduct of undertakings which might tic carried on by 
private individuals without sovereign powers ... ... ... II 11, (19, 20, 

25, 26,n) 

So Government was held not liable for Excise Authorities not granting 
licenses to plaintiffs even after accepting their bid and receiving the 
deposit for same ... ... ... ... ... II 11, (19, 

25, 26,n) 

Recommended to appeal to F'rivy Council in a decision affecting Legis¬ 
lative Powers ... ... ... ... ... Ill 63, (14b,n) 

Guardian— 

Of Minor — *. 

May be appointed of the property of a minor vnthmt a suit by a petition 
to the High Court ... ... ... ... II .357, (.368) 

Powers of, whether could mortgage without sanction of Court ... II 28.3, (288,n) 

Aiminiatratrix ol, Hindu cannot bring a suit herself in that capacity i>i 
respect of immoveable property ... ... ... *... II 431,(43.3) 

Habeas Corpus— 

Write/. When, High Court interfered by ... ... * ... 78 

High Court- 

Appeal—No—against order granting certificate to appeal to Privy Council 
by Judge of the Privy Council Dept. ... ... 1 102, (108, n) 

Circular orders. Not to be taken to affect decisions ... ... ]}I M7, (550) 

Bivisim Court. Judge deferring to other Judges, though of other opinion, 
in granting interim injunction, to save inconvenience ... ...HI 417,(433) 

Full Bene \— 

Not when conflict of opinion only between individual Judges ... ... Ill 20,(22} 

When questions to be i;pferr8d ... ... ... ... Ill 443, (461) 

JitrisdidtoR. Charities, same us Supreme Court, i.e., as English Chan¬ 
cery Court ... « ... ... ... ... ... Ill 563,(572) • 

See also JURIBipiCTION. 

Letters Patent—Power of, under. How aSeoted by cl.* 39 of the Letters 
latent (1B65) in opposition to 24 and 25 Vic., c. 104, ss. 9, II and 22 I * 431,. 

(449, 450, n) 


Bee ‘ Letters Patent.’ 
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Hi|{h Coupt— {contmued,) 

Presidency Small Cause Court. Is a Court jf iitforior and not 
co-ordinate jurisdiction with the High Court 
Probate, grant of. For what property .. ... ^ 

lUoogntsances. No power to reduce what had beeu forftoted 
SttMll Cause Court decree, suit on. can lie 

Sonthal Pergannalis. No power to hoar appeals (XXXVII of 1865 ; XIV 
XV of 1874) ... 

Suit for land — * 

Partly within and partly without, no leave noucbsary,.l|Dcause of C.P. 

1877, SH. '2, lU and Charter Act, cl. 1‘2 ... * ... 

Injunction in working mines in mofussil, within... 

Trust as to partnership lauds, when dispute as to one’s share bui 
within it or not, is a suit for land ... 

What IS within, (1 Cal.,‘249 oxjpfd.) ... 

Partnership, enforcing award dissolving, of assets, not a ...« 

Kven^here these consisted of immovoablc property in mofussil 

For construction of deed of settlement, suit cognisable ...■ 

' Supertntendetux — 

Ciail Cases, —ss. 15, 24 and 25 Vic., c. 101, more error in lava or 
• conclusions from fiuits no ground for exercising powers 
Nor where regular remedies are provided and not availed of ... 

such as another suit ... ... ... ' ... 

Misconduct (Judicial) in Judge, t.e., misconception by the Lower Court 
of its duty will be ground 

Mere refusal to consider a question after giving hearing not within this ... 
Wrong decision in suit for poHscssion, not suthcicnt 
though effect be to place oneself as plaintiff in further .suit ... 
will not interfere under, in ca.so 8 in which there are no special appeals 
provided under s. 27 of Act XXlll of 1861 and where no qucBtion of 
jurisdiction is involved ... 

will not interfere under, with orders duly passed under s. 518 of Criminal 
Procedure Code (1872) ... ' 

flcfused to convert an appeal into an application under, when no appeal 
is allowed in the case 

Crtminal Matters —will not interfere under a. 147, Criminal Procedure 
Code (1872) in bases of accfuittal but onlv in cases of convictimi, etc.... 

*E>«c CBIMINAL PHOCEUUUfc!, JUUI8D1CT10N. 
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243, (248) 
248, (248) 
573, (676) 
243, (218) 

243, (248) 
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I 180, (182, n) 
It 293, (295, n) 
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383, (384) 
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High Ways— 

See PUBLIC HlJlHWAYri. * 

Hindu Law — 

Adoption— • * 

Zheawtits/ijyai/fflnrt form and requisites of ... ... ...Ill 687,(598) 

Whether, can be adopted when brothers separated ... .. Ill 587, (598) 

son, adopCioD of, is not invalid... ... ... ... II 365, (371. n) 


Effect of— 

Hold that Bilbsoqucnt adoption by a Hindu Widow does not divest the 0 

estate, vested in another when the succession opuiicd ... 11 295, (304, n) 

Whether and when estate once vested can be divested bv subsequent adoption 11 ^JS, (304, 

• 308, 800, ») 

Whether decree us to adoption between the adopted boy and one rever¬ 
sioner is binding on him and other rovorsioners ••• • ••• I (296, n) 

Evidences of, by treatment and conduct • ... ... ... Ill 587, (595-7) 

Valet, applicability of. ... < ... ... , ... Ill 587, (601) 

Minor. Accordilk Hindu Ijhw prevalent in Pciigal, a lad of the age o^ 

15 is competent to adopt or to f^ive authority to adopt ... ... 1 289, (296, n) 

OiSy son, iff, invalid in Bengal ... ... ... ... Ill 443 

also for Budras ... ... ^... ^ ... ... Ill 443, ^ 
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Hindu Law — (6ontinued.) ' 

Adoption.— (continued.} 


Stranger — ^ 

(not <?vcn a sap*nda) mav bo adopted ... ... ... ... HI 

Brother’r son, need not'be... » ... ... ... ... Ill 

Text, a recommondation, not obligatory ... ... ... Ill 

Alienation—* 

' Father’s alien.ition. son ’s interest alone might have been intended to 

be put up for sale and bought ... ... ... ...Ill 

Sonm circumstances from which same may bo ascertained 

(a) Joinder of parties — «* * 

proceoduigs being had against father alone and sons not being parties in 
execution proceedings ... ... ... ... ... Ill 

(b) Fravie of suit — 

As though debt secured by hypothecation, money decree only being 
obtained and property'other than that hypothecated property proceed¬ 
ed against ... ... ... ... ... ... Ill 

when what was brought was father's interest alone, it cannot be enlarged 
by showing purpose of original debt... ... ... ...Ill 

issue therefor immateriaf... ... ... ... ...Ill 

legal obligation, alienation (by father) to discharge, valid ... ... Ill 

e.g. grant for maintenance to illegitimate sou, valid ... ... Ill 

grant to maintain'illegitimate sons valid ... ... ... HI 

whether can alienate ancestral estate when no son born, qutere ... Ill 

Impeachment of onus, son whether to prove immorality of debt when 
^icnation for pre-existing debt ... ... ... ... Ill 

onus, creditor’s suit to enforce mortgage against son, onus on him of 
proving justification ... ... ... ... ... II 

Son's suit, no onus on son at all, whenponly father’s interest is found to 
have been sold ... ... ... ... ... Ill 

entitled to necover upon that finding alone ... ... ... Ill 

form of decree in such case... ... ... ... ... HI 

Purchaser cannot enlarge bis estate by proof (within (i M.I.A., 393) of 
justifying circumstances when onfp sinaifer interest was bought (“ such 
issue imtnaierial”) ... ... ... ... ... Ill 

Mitakshara coparcener — 

interest of, can be seized and sold, in Bengal as well as elsewhere ... Ill 
Purchaser acquires the right of compelling partition which the debtor had 
at that time ... ... ... ... ... ... Ill 

Subject to the rights of all sharers inclusive of wife ... '...Ill 

Ancestral Property-- • 


Ancestral still, whether descended as moveable or immoveable ; and con¬ 
verted from one form to another ... ... ... ... Ill 

Graudfathei^s property descending on father and uncles, is ... ...Ill 

oven after partition by father with his uncles ... ... /..Ill 

and even though the son be born thereafter ... ... ... Ill 

Becovory of property by one coparcener, text refers to ^’artitidn' only ... Ill 
Separate enjoyment does not afioct character of ... ... ' ... Ill 

AnoMtral Trade- 

See Family Business. , 

Divorce— 


Not known to the General Hindu Law ... ... ... HI 

But may exist by Customary Law and as such i'ahd ... ... IH 

FaAilly Buiinen- 

( I 


Anoestial bipiiness bound to be continued ... ... 

I III 

assests, ancestral, may ] 2 « applied ... ... ... ... Ill 

but not for separate business ... c ... ... ... HI 

Ancestral busTness mpy be continued ... ... ... ... HI 

Minor bound ... ... ... ... ... 

not personally !.. ... ... ... * ... ... Ill 

but to extent of share, on the analogy to partnership in Contract Act, 
a. 347 ... ... . .» ... ... ... Ill 

loint property aeguhred in trad# is liable for all its liabilities ... I 


FACIE 


687 

687 

687 


198, (204) 


198, (204) 


198. (204^ 

198, (204) 
198, (204) 
214, (220) 
214, (220) 
214, f2;20) 
214,. (219) 


1 . ( 0 ) 

438, (446) 

198, (204) 
198 
198, (209) 


198, (204) 

198, (208) 

198, (209) 
198, (20*.)) 


508, (610) 
1 
1 
1 

608, (511) 
608, (611) 


306, (30G) 
306, (306) 

470 

738, (740) 
470 
508, (511) 
788, (740) 
738, (740) 
788, (740) 


738, (741) 
470, (475) 
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Hindu Xj&H— -(continued.) 

Oeneral principle!— * 

Legal and moral obligations, distinction lietween, can he maintained III 

Gift 4o a elau— 


PAOB 

, 443. 

(458, 459) 


When some cannot take, whether invalid ... ... ... tl 

See under WILLS. 

• D 

Illegitimate son— ^ 

Under Bengal School, illegitimate sons of a female sfane or a female 
slave of his slave are alone entitled to succeed in the«i^.sencic of legiti¬ 
mate issue ... ... ... ... ... ... I 

Maintenance, entitled to, in case of father being of the twice-born classes. Ill 
Mitakshara, father’s alienation therefor valid ... ... ... HI 

Impartible estate— 

Fact that an estate is impartible does not imply that it is seinmte ... I 


262 (270, n) 


• l.(n) 

214, (220) 
214, (220) 


153,(iril,n) 


• Succession to— 


Collateral male heir when preferred to widow or daughter of a deceased 
holder ... ... ... ... ... „ 


• niav depend on custom 

Inheritance-- 




I 153, 

(161, 162, n) 
I 153, (160, n) 


8co SUCURSSION. 


Interest— 


Buie that interest exceeding principal is not rccoveralilc is not applicable 
in Mofussil of Bengal ... ... ... ... ... f 

Joint' Family Property— 

I’resmnptinn —property held by one is joint when family living together or 
have their entire property in common ... ... ... Ilf 

When the presiiniption does not arise... ... ... ... HI 

When there had been evidonoe of stwte division, though no proof as to the 
nature of the division, property in possession of one is not presumed to 
be joint ... ... ... ... ... ... HI 

When, acquired and maintained by profits of trade, it is subject to all the 
liabilities of that trade ... ... ... ... ... I 

grant by father to discharge legal obligation valid ... .. Ill 

Sec also HINDU LVW, ILLEOITIMATK SONS. 

Survivorship. Hocroc obtained against the widow of a deceased Aicmher 
^ of a joint famih fur his debts, nut binding on his share wlfich has 
lapsed by survivorship ... ... ... ... ... I 


92 (94 ,n) 


315, (317) 
^15, (317) 


316, (317) 

470, (475) 
214, (220) 


226, (n) 


Majority- 

According to law prevalent in Bengal, age of 15 or 16 is the age of 
discretion ...* 

Reg. X of 1793, s. 33, an^, Reg. XXVI of 1793, s. 2, applicable only 
to persons under Court of Warcb. ... 

Act XI of 1858 not applicable to questions of Majority under Hindu Law 


Maintenance— ^ 

Widow’s, not a charge on husband’s property in the hands of bond Jidc 
purchaser with or without notice of claim 

• • 

can be made so by decree of Court 

Right to, is subject to creditor’s rights 

when not so subject 

In order to follow property in the hands of purchaser, must show that 
there is no property in the hands of her husband’s heir 
' whether right to c^rge lost, it not prayed for in a suit for personal deSrec 

Manager— • • 

• Debts honestly incurred by manager in a joint family trade,are payable 
from out of joint property by all the other meiubem wh^ participate 
in profits of trade 


I 289, (295) 

I 289, (295) 

I 108, 

(118, 120) 


I 365, 

(370, 377,^) 
I 365, 

(370, 377, n) 
I. 366, 
(370, 877, n) 
I 366, {») 

1365, (371, w) 
^ I 365, (377) 


I 470, (475) 
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Hindu Iav— (contmtud) 

Marriage— * 

Wbe^er, between sub divisions of 8adr<s cabllb ib prohibited oi ib illegal 
unless sanctioned b> special cobtom 

Ftesumption in favour of vslidilN of when can bo intwlc fioin long cuhubita 
tion . 

Religious oMigation on pircnte to mariv thoir daughters ts souii as thc\ 
are matura^tro 

Max^— • 

Estate once vc ted cannot be di^^skd 

Vactt0n Valet applic iblt t > scHools >thrr that lx. iigal 

Onus— 

See sup)a sub title, AljlLhATlON iniiicaohinent it 

Partition— 

Dayablutffa I at Motlicr l ui clum hiti i Irim s fhci stii 
and alb > in bei ow n right 
ab that IS not stndhan 

Decree form of with ro^rci ce to dilinl b mg p«Miiittidt 1 m, 

kept entire 

Coo}akdalan opportuiiitv to kicp entire t>l>ogi\eii ist luitablc iiruigc 
ment (MlTTK^ J ) 

In a suit for by one member f n spot ihc shan of | mt faiiiih pi pcrti 
all the members arc metssin parties 
Whether —at the iiistaiue of t wid jw tlloiMd 
It is i matter of dibcrctuii with tht Court in < i h ts 
Strtngermas uquiie right of c iiipLlluig without disiuftmp i iiitstitiis 
Wife etc sh in is it 

Even against purch is« rb of right in cxecuti ii silc 

Presumptiop— 

Agiinst the gift of in onh ti m id ptu i 
See mpm sub title JOINl !< VMII \ I’UUl run 

Religious endowment— 

See RLIilGlOLS LMIOWMI NT 


CAL 

PAOB 

I 

1 (8/), n) 

I 

1 (8,9 u) 

I 289 (7)5, n) 

IT 

29 i 

Ill 

687, ((.01) 

Til 

14) (IjO) 

m 

140 (15(J) 

HI 

*40 (liO) 

HI 

ol4 (510 

III 

>14 (>!()* 

TI 

1*0 (I51) 

112(2 (271 It) 

11 2(.2 (271 h) 

Til 

UH (209) 

111 

lOh (20J( 

HI 

1)8 (200) 


111 >87 (/«) 


Reversioner— ^ 

One revoriomr wab held nit barred h i prtiirus iiit 1 mother 
reversioner under the iiriurabtinies of the < i p II ill (225 m) 

When on< rcvirsioncrw bcuiid b\ a suit b\ ni Ihcr rcversiincr i icgmls 
quPbtion of idoption • I 2»1 (2*16^ n) 

Separate property— 

Reioieryb]i otusenparctner nquires ither inisiiitt bic iiiestpariU, III 508 (511) 

Suit for pobbcssion after foreclosure not «uch reicnon III 508 (511) 

Son’s liability— 

To pa> fathers debts—whether d k.s not cxUiid t%pi mgirtitint 
interest (50 ) whether sik off rUd to pa\ such dctit i in be stA abide 
b) son oil th it ground IT 21-1 (220) 

Debt sale bv father for within Gtrdhan Lai & c isc ii it other s ilcs 111 >08, (511) 

t 

SouFoes— 

Textwnters—authoritv (f Dattiki Mimauisa ind Dattika Chatidrika 
- Maonaghten • III 587 (591,698, 

• 699 601 fa02) 

Smriti Chandrika Ill 587 (594) 

Stridhan-^ 

Sticceeston etc To proportv given to a w nuan after niarri igi) \ busb iiid s 
father s sister s son* her brother mother and father ire prtfi roiitial 

heirs to W hubband * I 275, (280, n) 

• 

SaoeoMion- • ^ 

mourse o/—to property under Hindu liw depends up<hi whether property* 

lb joint or separate irrebpectivo of the family being joint or divided I 15d, *161, nV 
Brother of full bi]pod is the preferential heir to brother of half blood in 
Bragal in respect of undivided immoveaok estate 1 97, (42, n) 
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sadii 

rAOi 


Hindu Lew— (concluded.) 

Suecenlon— (cmHmied,) 

Custom. Though an estate ranv not bo a fiaj or Polliam, BucceHsion to it# ' • 

B^y, by cuKtom, be governed by rule of primogeniture , • ... I # , 163 

Daughtn-s, preference among, chiidleBS widow not excluded ... ... Ill 687, 

• (593,594) 

Indigence, and not epirituol l)enodt i'^ the meiining of the text in the Mitak- . • 

shara ... ... ... ... ... ...Ill 587, 

. (593,594) 

nepheir, son of a predeceased brother, in a joint Hindu family, is entitled 
to suofeed along with the surviving brother ... **• ... ... II'379# (.389, n) 

Sudraa— 


Subject to goiionil Hindu Law 


... Ill 

443, 
* (461, 463) 

Exceptions to be based on authority therefor 

• 


... Ill 

443, 
(461, 463) 

Otherwise general law to be applied ... 


... Ill 

443, (463) 

Intcrnfarriage between 

Suit for poBBesiion— Partiea— 

• 

... 1 

1. (9, n) 


• L'lider circumstances of the case, suit bmnght by one member to 
recover share of u deceased coparcener, was held maintainable without 
, the others ... ... ... ... ... ... 1 220,(944) 

Survivorship— 

Whether surviving members of a joint family can recover, without redeem¬ 
ing property mortgaged by a deceased meinlier for his own benefit ... 1 220, (248, n) 

Widow— 

Accuviulattmifi. To whom such accumulations belong depends on nature * 

of property and how they were acquired ... ... ... I 104 

AutJwnhi to adopt. 'I'here is no limitation of time for the exercise of the 

power ... ... ... ... ... ... II *295,(304) 

JJecree against. Kxtent of interest sold in execution of ... ... 1 133, (140, n) 

Test to find out... ... ... ... ... ... I 133, 

(140, 141, n) 

i^intenance. The rights of a widow in a joint Hindu family are subject 

to the rights of creditfir.s over the joint property ... ... I 470,(476) 

ParMitni. Whether partition can be allowed at the instance of widow ... II 2(52, (271, n) 

Will— * i 

Condition that xu'op^''^.'^ Iiequeatbed to sons should not be divided for a 

period of 20 years, held repugnant ... ... ... ... 1 104, (107, «) 

Revocation of, by paiol, sufficient ... ... ... ... 11!1# 62G 

Destroyal of instrument not necessary .. ... ... ... Ill G2G, (G43) 

Hundi— .. 

notice rf dishonour, iv:»t noeossary^ ... ... .. ... Ill 339 

Husband and wife^^ - 

Suit by the wife against her husband to recover her separate moveable 

property is maintainable under s. 74S of Act HI of 1874 ... ... I 285,(289) 

See also DiVORCK. 

• • > 

Impartible Estate— 

See Hindu Law. 

• 

India— 

Principles on which English laws are made applicable in ... # ... II 233, (2SG) 

Here imprisonment not sufficient to avoid contract, as in England, on the 
ground of duress ... ... ... • ... 1 330, (334) 

Indian LegisljtllVre— • 

, WbAher and in what cases ultra vires as being opposed to Acts of 
Parliament (24 & 25 Vic., c. 104) ... 


• ••• 


1 431, 

(449, 450, n) 


I 
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Indbm Leiislaiope— (continued.) 

Powers of— * 


Acts, galidity (on legal consideration) of, CAirts can try (all Judges 
agre^ ... o... ... ... ... ... HI 

Defegatioif of legislative lunctioits whether permissible (considered by all 
Ju^esJ ,, ... ... ... ... ... ... Ill 

^ Previous instances of delegation ... ... ... ... HI 

Whether Act VII o‘ 18G9 whereby Lieutenant-Governor of Bengal was 
eii^wered in respect of Cossyah and Jyntcah Hills to withdraw same 
from^igh Court’s jurisdictioo'iand substitute other Laws and Courts, 
was such delegation as to hcfuUra vires ... ... ... HI 

Yes (Majority) MARKBV, KEMP, AINSLIB, JACKSON, JJ. ... ... HI 

No (Minority) GARTH, C.J., MacPHERSON, Pontipex, JJ. ... HI 

Course of* practice in Indian Legislation is no sanction (majority); is a 
sanction (minority)—instances thereof ... ... ... HI 

Parliament to be prosumba to be aware of such course and legislate 
accordingly (Garth, C.J., min.) ... ... ... ... HI 

- Act within its plenary powers and not within exceptions under statute 
and thus valid (Macph^rKON, J.)... ... ... ...Ill 

Oovornor-Qeneral-in-Couneil can under the Councils’ Act enact laws for, 
and withdraw from High Court’s jurisdiction any tracts (all Judges 
agreed! ... ... ... ... ... ... Ill 

3. 6 of Act VI of Imi not tdtra vires of the power of, as curtailing powers 
of the High Court under a. .39 of Letters Patent ... ... I 

Indian Penal Code¬ 


cs, (187) 
63 

G.3, (101, 
112,134) 


G3 

63 

G3 

G3 

G3 

G3 (125) 


•IS 


431 (448, n) 


s. 21 Public servant — 


One appointed to act as Public Prosecutor by Government Solicitor 
with approval of Government within dehnition ... ... ...Ill 

s. 21, nils. 1—Municipal Corporation not a public servant ... Ill 

ss. 141, 147.* Servants of oo-owuer going on land to abate nuisance, when 
not guilty under 

a. 17.3—refusal to give receipt for summons not within ... ... Ill 

s. 217—intention sufficient; evidence that person intended to l>e saved 
did commit offence, etc., unnecessary ... ... ... HI 

s. 277—“ Public spring or reservoir ” does not include a river and so 

strewing of branches in a river for fishing purposes, no offence under 
a. 277, I.P.C. ... ... ... ... ... II 383, V) 

ss. 292, 294. A charge under, should make specific the representations 
and words alleged to h#ve been exhibited and uttered and to be ob.sccfie .35G, 

/• (3i58, 359) 


497 
758 

111573,(581,584) 
621 


412 


8. 322. Grievous hurt.*hurt to infant (dying thereof) by some of the blows 
on mother falling on him, within ... ... ... ...HI G23, (G25) 

s. 425. (Mischief)—Joint owner who is entitled under decree to have 
land clearfeof buildings put up by another, not guilty of mischief if he 
should remove it ... ... ... ... .!. Ill 573, (580) 

He merely exercises the right to abate nuisance, or in self-defence of 

property (a. 99) ... ... ... • ... ^ ... Ill 57S, (586) 

Need not wait to obtain injunction of Court (s. 99, ex. 3) ... ... Ill 573, (586) 

Criminal ‘Trespass. Infringement of right of exclusive fishery in a 
public river does not come under ... ... ... II 354, (355, ») 

Infants— 


Minor — 

Oil petition to the High Court mtlsmit suit, a guardian was appointed 
to the property of a minor with liberty to sell and invest in Govt, 
securities ... 

Mortgage ol property by a Court administrator without sanction of 
Court, invalid 

And a purchaser with ffiotice from the mortgagee who had purchased the 
property in execution of his own mortgage decree cannot resist suit by 
the minor ... * 

Ltmifafion— • 

The period of one year under s. 246 of VIH of 1859 is subject to be 
modified in the c|se of minoi^by se. tl and 12 of XIV of 1859 

The saving of limitation enures as well during as after minority 


II 357, (358) 
II 283, (288. n) 

U 283, (289, n) 

I 226. (243,n) 
I 326 



tNilBX. 


Injanotion— 

Interim —cannot bo granted restraining a girl from marrying, in a suit 
for broach of specific performance of maifiage, against father 


PAol 


for broach of specific performance of maifiage, against father .... I -74# (76,77) 

Tr^ Mark—vihon granted interim ... ... ... • ... HI , 417, (437) 


Infetim, Judge holding contrary opinion deferring to othfirs in respect of, 
on account of inconvenience ... JJf 

Insolvent Act— • 

11 and 13 Vis. c. 21— . 

‘ Order and disposition ’ clause (s. 23), goods bought of and loft with 
Insolvent for retail selling, within ... ... **• ... ...Ill 

usage sanctioning such course ought not to bo rccogniacd ... ... Ill 

s. 2(>. Third party proceedings not to be taken when difficult question.s of 
title involved ... ... ... ... ... Ill 

11 and 12 Vtc. c. 40— 

s. 24. “Order and dispo.sition'’—Good.s agreed to be delivered on sale 

• on a dxed day, do not vest in the Official Assignee as being goods in the 

“ order and disposition ’’ (s. 24) of the per.son declared insolvent subse¬ 
quent to the sale ... ... ... ... ... 11 

Inspection of Documents— 

• When can be asked for ... ... ... ... ... I 

Interest— * 

• 

Buie of Hindu Law prohibiting recovery of, exceeding principal amount, 
not applicable in mofussil of Bengal ... ... ... I 

Enhanced, provision for ... * ... ... ... ... II 

Future, when decree silent, recoverable by separate suit ... ... Ill 

Om cpsts when decree silent barred ... ... ... ... HI 

Pont diem. Awarded as damages ... ... ... ... J1 

Entirely in discretion of Court ... ... ... ... 11 

Interpretation of Deeds— 

Interest conveyed — 

Primarily limited by interest of grantor ... ... ...HI 

And the terms express or implied ... ... ... ... Ill 

Where indehnite and intention cannot be otherwise ascertained, for 
grantee's life... ... ... ... ... ... Ill 

No interest passes to heirs ... ... ... ... ... HI 

Otherwise whore intention can bo ascertained ... ... ... HI 

Conduct and lachoff of alienee may disprove ... 1 ... Ill 

Ixlterpretation of Statutes— A 

Construction against literal sense ... ... ... ... HI 

Previous course of legislation whether, may be oonsiderod, authorising 
or otherwise sinkilar acts (of delegation) ... ... ... Ill 

New Act of Limitation does not revive barred claims (1859; 1871) ... Ill 

Limitation, i\hethcr period in o^d Act or new Act applies to pending 
proceedings ... • ... ... ... ... ... Ill 

See also LIMITATION (INTBKPKETATION). 

May, when moans, * must ’ or ‘ shall ’ ... ... ... Ill 

Repeal — • 

Appeal, right of,*no new right primd facie conferred by subsequent Act... Ill 
Although some proceeding ponding then ... ... . . HI 

Bo field, with respect to refusal to register tinder VIII of 1871 after III 
of 1877 ... ... ... ... ••• ... Ill 

Repeal—effect of — 

General Clauses Act I of 1808, s. G explained by GARTH, C.J. ... Ill 

By Jackson, J. ... ... ... « ... til 

Relrospectivity — • 

► Construction against retrospective operation when prejudioial to existing 

rights ..«* ... , ••• — ... ... HI 

Even in statute*of limitation ... ... ... ... HI 

• Appeal, rigt of, (under C. P. C,, 1859; 1861) not taljpn away, primd facie, 

by subsequent repeal, by C. P. C., 1877 ... • •... IH 


417, (438) 


.68, (63) 
58, (62) 

484, (442) 


359, (3G4) 


178, (179) 


I 92, (94, n) 
II 202, (207. n) 
II G02, (009) 
H 351 

IT 41, (44. n) 
II il,(44,M) 


210 , ( 212 ) 
210 , ( 212 ) 


210 , ( 212 ) 
210 , ( 212 ) 
210 , ( 212 ) 
897, (411) 


518, (521) 
47, (57) 


727, (729) 

602, (676) 
662, (679) 

47, (67) 
47, (87) 


Because of Qeneral Clauses Act I of 1868, s. 6 (GARTH, C.J., JACKSON, J.) 10663,(676,679.) 
1 CAL.—<1 



IMDBZ. 


xxyi 

• ^ . . CAL. PAOB 

Intepppetatlon of Statutes— rconeinued.j 

Betroapectivity —(continued). 

Beoauee of thefLetters Patent, 1866, ol, 1C, Which savee right to hear 
appeale^MARKBY, Mrtbb and AlMSLlB, J7). ... lU C62, (683) 

wliet^er suit or proceeding had iJeen then pending (Appeal Nos. 26, 30, 33 • *■ 

and 48 of W78) ... ... ... ... ... Ill 662 

or disposed of (Appeal No. SCO of 1877 and 2 and 27 of 1878)... ... Ill 662 

now right of app^l not conferred by C.P.O., 1877 (Appeal No. 323 of 1877) III *662 

Irregclarity— 

Waivei^'Of, in conduct of Crizniirfl*Case, no cure ... ... .. H 23, (30; 31) 

Issues— 

Bee Civil Pbocedubb, Issues. 

Jalkar— 

'Jalkar’tm interest in “immoveable property, not an easement within 
Limitation Act, 1871 ... ... ... ... ... HI 276, (278) 

Jew— 

Will of, held revoked by second marriage subsequent to execution but 
during life of the drat wife ... ... ... ... I 148,(149) 

Joint Liability-^ 

King v. Hoare applicable, see COBTBACT ACT. 

Joint Right- 

See limitation ; MOBTOAOE. 

Jurisdiotion— 

deSneS ... ... ... ... ... ... II 445, (451) 

Court of Highest Jurisdiction — 

(II of 1863), has regard to general, not to finality of particular decision... Ill 522, (527) 
High Cdhrt, no appeal from District Court in purely rent suits under 

100 rupees, VIII of 1869 (JACKSON, J. diaa.) ... ... ... Ill 151 

Bee also HlOH COURT. 

Civil Courts. Suits within jurisdiction of— 

Validity of Acts of L^islature, can be tried (all judges) ... ...Ill 63, (x43) 

Presumption in favour of validity (GARTH, C.J.) ... ... HI 63 

Certificate proceedings^ sufficiency of service of notice under Bon. Act 
VII of 1868 . L ... ... ... ... '... HI 771, (773) 

Worship, turn of, refd»l to deliver up idols, suit for damages ... HI SCO 

Suits not within jurimiction of— • 

Buit covered by as, 95 and 98 of Ben. Act VIII of 1665 for value and 
crops cut^nd carried away by defendant ... ... ... I 183,(164) 

Suit in respect of Municipal assessment barred by s. 33 of Bengal Act HI 
of 1864 ... ... ... ... ... ^ ... 1409, (411, n) 

Except when assessment itself is uffra vires ... c ... * ... I 409, (n) 

Suits in respect of immoveable property not situate within jurisdiction of II 45, (52) 

Small Cause Court, Suit to recover balance due on account of rents 
collected by defendant as plaintiffs* agent is one falling under s. 6 
of Act XI of 1866 ... ... ... ... ‘... I 123,(125) 

Juriipradenoe— 

{iaw, what is, test of, (even when purporting to be an Act) per 

MABKBY, J. ... ... ... ... ... Ill 63, (91) 

Jury— • 

Bee CBOONAL PBOCEDUBB CODE. 

Jaitiee, Equity and Good Consolenoa— 

Principle of, not held applicable to a suit for costs by a party to ptevkius 
suit against a third person with whom, the opposite party in t^e 
previous suit had entered into (diampertous agreemeht ... .. '■ II 233, (259, n) 

Land— « " • 

Suit for land, Srt HIGH OOIJbT. ' 
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Land Acquisition— * 

Compensation for Lands acquired by Government. Principles on* 
which, compensation to be awarded • ... ... ... II 103, 

• (ICf^, 108, n) 

Landlord and Tenant— 

Adverse possession. Onus on person claiming by adverse possession ... Ijl 79G, (804) 
Ejectment — ^ • 


Notice when necessary ... ... ... ... II 146, 

(147,^48, n) 

When the tenancy is determinable by reasonable notie^ expiring at the 
end of the year, the suit in ejectment is liable to be' dismissed if no * 

notice is given ... ... ... ... ... II 146, 

(148, 149, n) 

See also EJECTMENT. . 


Qhatvioli Tenures. Seo Ghatwau TENURE. 

• Jumma —Alteration of conditions other than amount of rent, is no 

alteration of Jumma within Reg. VIII of 1793... ... ... Ill 251, (263) 

Lease — 

Of property not in possession of lessor at the time, not ipso facto void ... I 297, 

(300, 302) 

Hence a suit for possession by the lessee would lie ... ... I 297, 

(300, ;102) 

'Limitation. Sec LIMITATION. 

Occupancy Right. Seo OCCUPANCY RIGHT. 

Purpose of holding, cannot be converted to other than that granted for or 
acquired by user ... ... ... ... ... HI 781, (784) 

Tetm of— 

Cjpntract express or implied regulates in absence of special law or custom HI , 696, (699) 
General presumption of tenancy at will or yearly tenancy ... ... HI 696,(699) 

Some sort of such relationship is constituted when the landlord receives 

rent from a person who comes into possossion after his original lessee . 
dies and before the latter could bo ejected as trcspiisser, that tenancy 
must be determined by some notice or otherwise ... ... 1 391, (399) 

When premanent tenancy presumed ... ... ... ... HI 696, (701) 

Buildings, erection of, will not enlarge the term ... ... ... Ill 696, (700) 

9nus on tenant... ... .... ... ... ... HI 696, (701) 

Legal Ppaotitioners— 

Sec ATTORNEY AND CLIENT. 

Etegislation— 

(Suggested) Extension of Act XX of 1663 to endowment in Presidency 
Towns per garth, C.J.... ... ... ... ... lU 563,(572) 

King v. Hoare fqr the rule in, if it should work hardship ... .. Ill 353, (3{>0) 

Legislature— 

See INDIAN Legislature. * 

Lessor and Lessee— 

See Landlord ^nd Tenant. 

Letters of Administration— 

May he granted after 7 days from the death of testator, under s. 258 of 
ActXofftGS ... ... • ... ... ... I 149,(150) 

Letters Patent— 

Judgment —(cl, 16)— * 

Order directing prosecution (Act IV,01 1877) not within ... ... H 466 

No appeal lies to High Court against an order giving leave to Sppcal to 
Privy Council granted by the Judge in th8 Privy Council Department I 102, (n) 
Land, Suit for. Bee HIGH COURT. • 

Leave to sue, laiaB partly within and partly without, even in High CourlF 
Igave to su^ unnecessary (C.P.C., 1877, s. 19} ... ... ...HI 370 

Lex Loci— • . , 

Difiarence between—and family usage ... ... ... I 186,(195) 
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Limitation (XI¥ of 18S9; iX of 1871; XY of 1877)— 

Acknowledgm^Xt — 

‘ debt' ^judgment debt not within (1871) ss, 20 tk 21 
* debt mwns lability tepay money for which a suit could be brought— 
ifot one tor which judgment hsfa been obtained (1871) ss. 20 & 21 ... 
aegmttal, Oripinal appeals from, six months (1871, art. 153) 

» Adverse Posses^^on — 

Grant in lieu of nraintonance, time runs against grantor (or his succes- 
soi^ from notice of adverse holding as mokurrari: inferred from what 
circumstances ... 

Evident of such notice 

Jalkar, dispossession of, within Limitation Act 1871, art. 145 
See also ALLUVION ; ADVERSE POSSESSION. 

Forma Pauperis, Suit in. Plaint in a—must be considered to have been 
filed on the day the stamp fee is paid, when the application to sue in 
forma pauperis is dismissed . . 

Fraud and Collusion — 

Suit to recover money oiitainod by fraud and collusion is a suit under 
art. 60 of Act IX of 1871 and must bo brought within 8 years from the 
date when the money was received ... 
a. 19, applicable oniy to cases of fraud committed by party against whom 
right is sought to bo enforced (1871. s. 19) 

(Art. 96—L. A., 1871). 

Not applicable t® recovery of possession of property fraudulently brought 
to and bought at revenue sale by defaulting oo-sharcr 
but see 

Not to evpry transaction in which fraud enters as element 
parties to tr%psaction, applicable only to 

Heirship —Applicability of 122 not only to legacy but to distributive share 
of movaable property of testator or intestate (1871—122) ... 

Includes share of residue of testator’s moveable property 
Immoveable Property —Suit to recover money personally and by sale of 
immoveable property secured collaterally under the bond, was held to 
be a suit to recover (1859), s. 1, cl. 12) 

InstalmerU —default, in debt by oral agreement, (1877—art. 75) not within, 
as being oral ... 

InierpretaUon — I ' 

Law of limitation at time of institution of suit, whether applicable 
or not ... ... ... ... ... ... 

Periods of limitation prescribed in sch. II of Act IX of 1871 arc to bo 
computed^ubject to the provision contained in the body of the .4ct ... 

‘ No process of execution on judgment. after the lapse of three years'— 

means a proper execution should have been made within, that time, 

Beng. Act VIII of 1869, s. 58 ... ... « 

‘ Nothing in preceding section’ etc. (Act XIV of 1859, s. 21) ... '* 

‘ Process of execution may be issued’ (Act XIV of 1869, s. 21)... 

‘ Swl' us^ in the Act does not include “ applications ” (1871) 

See also INTERPRETATION OK STATUTES, RETROSI’ECTJVITY. 

Joint family property— 

Axdusion from, in cases within L. A., 1871, (art. 127, not 143, applies) 

Time from refusal on demand, not from exchision, however long the latter 
period . 

Need not show possession within 12 years before suit 
Law modified in the Act of 1877 

Joint righis — * 

Go-sharers added afdbr limitation, not barred ... ... ...Ill 26,(28) 

Iftsta/cs—Mist&ke of one’s rights no bar to limitation winning Ill 817, (822) 

ft 

Pendency of suit — ‘ , 

for enhancement of tent whichewas'dismissed does not save limitation ... Ill 791, (792 
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II 

468, (469) 

II 

468, *(469) 

II 

436. (436) 

« 

III 

798, (796) 

III 

793 

III 

276, (279) 

11 

389' 

1 

11 393, (394, n) 

11 

1. (18) 

III 

504, (507) 

III 

300, (303) 

III 

604, (607) 

, 111 

504, (507) 

II 

45, (65) 

II 

4,5, (56) 

I 

163jn) 

III 

619, (620) 



1 

328, (330,n) 

11 336,(339,340) 

. Ill 

647, (560) 

, 111 

47, (57) 

111 

47, (67) 

11 

* 

33G, (339) 

1 III 

228, (230) 

. Ill 

228, (230) 

. Ill 

228, (230) 

. Ill 

228, (230) 
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Limitation—• 

Pendency of suit —(oontinuod.) • 

for khas possession eventually dismissed as Jhtcnablc, docs not savelimita- 
tipn for rent ... ... ... ... ... » • ...•in 

even though the suit had boon brought on mistjiko as to ohc’s rights ... Ill 
pending proceedings to establish lease, limitation as to rent runs neverthe¬ 
less, under Beng. Act VIll of 1869, s. 29 .. ... ... in 

Penflency of litigation in respect of one property does not save limitation * 
in respect of oilier property ... ... ... «... Ill 

PlAint — 

mere fact of filing plaint docs not save limitation whore there is no prose¬ 
cution of the suit with reasonable diligence ... ... ... 1 IT 

What is reasonable diligence IS a question of fact ... ... Ill 

When no steps were t.ikcii for three years beyond applying for substituted 
service, after filing plaint in time, suit held barred ... , ... Ill 

■ Possession, suits for— 

limitation distinct from title ... ... ... ... Ill 

within one year from the date of sale ... ... ... ^ ... IK 

Suit for the recovery of possession of property sold under a deert'e and 
. purchased bename k>r the joint-debtors of the judgment debtor, is really 
a suit to set aside sale under cl. 14 of sch. ii of Act IX of 1871 and mi^st 
be brought within one year from the date of sale ... ... II' 

l^rivfleqes and patents —Taking of accounts also within art. 11 ... Ill 

Revival of barred claims — 

barred claims, though not extinguished, is not revived bv change in limi¬ 
tation (1859 ; 1871) ... .. ... ■' ... ...Ill 

Mairitenanco claims likewise (1859; 1871) ... ... ... Ill 

Spkciftc Performance —(1871—113) applicable ... ... ... 11 

Step In aid of execution — 

Applying to enforce decree L. A. (1871) 167—moans application by which 
proce^ings are commenced—not incidental applications ... ..Ill 

‘ Keep in Force ’ in L.A. (1871) 167 includes applications simply to keep 
decree in force ... •... ... ... ... Ill 

Anplication for execution made on 8th Jan., 1875, the last proceeding 
uaving been male on 8th Januarv 1872, wa.s held to be in time (1871— 

167) ... ... ' ... ... ... ... II 

Competency to see^f previous proceeding adjudicated had even Ihmi been 
barred ... ... ... ... ... A ... Ill 

Avon 11 judgment debtor had notice then ... ... ^ ... Ill 

Diligence of creditors, no authority to import, beyond what is required by 
the Act ... ... .. ... ... ... 11]^ 

Notice of execution is not sufficient “ process for enforcing ” it within. It 
must be by actual process of attachment of person or property (1871— 

157) ... .... ... ... ... ... II 

Stop in aid of execution, sch. II att. 167 ; 169 ; iioiico of part payment of 
judgment debt not'bcing acknowledgment within 20 and 21 docs not 
keep decree alive (1871) ... ... ... ... II 

Partition decree, application by asiy one of sharers declared to bo entitled 
under decree, sufficient to keep it alive for aff ... ... ... Ill 

Whether plaintiff or defendant in suit ... ... ...Ill 

See also ADVipasB POSSESSION; ALLUVION; Landlohd and Tenant. 

Lunatic— 

Authority of Criminal Courts under s. 426 of Act X of 1872 over a lunatic • 
accused ceases after the transmission of the accused to the place of safe 
custody appointed by Government and ma> be revived only undy s. 432 II 

, Magistrate— * , 

When disqualifiaito try— ... ... ... ... • II 

District Magselrate —Power of, to direct case to be tried by Bench of 
, MagiEtrates ... ... ••• •” ••• H 

6m Criminal Procedure. 
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in . 817, (823) 
HI *817, (823) 

jA 6, (15)^ 

111 716, 

(71f; 720) 


312, (313) 
312, (313) 


11 768, (770) 

II 98, (102-3,m) 


II 98, (102.3,n) 
.11 17, (19) 


331, (.333) 
381, (338) 
• (323) 


235, (242) 
235, (242) 


336, (339) 

518, (621) 
618, (521) 

547, (650) 


123, (n) 


468, (469) 

551, (562) 
551, (652) 


23, (29) 
23, (32) 
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Mahomedan Iaw— 

Ackfumledgt^nt of —son as legitimate, ofEoct of, on mothei—when raises 
a presvunption thatshe is a wife of the father— ... ... 11 184, 

^ « (199,200, n) 

Alienaiitm defeating course of succession —^must be strictly proved ... 'll 184^^196 n) 
may be done 

(1) by *a deed of gift without consideration when actual delivery 

mustbcmade, or ... ... ... ... II 184, (496 n) 

(2) by adee^of gift for consideration when delivery is not necessary, 

c inadequacy of consideration too not being material ... ... II 184, (];96,n) 

Alienation defeating course of tOecession — 

But there must be 

(1) actual payment of consideration and 

(2) bond intention to divest himself in prtesenti of the property to 

oenfor it on the donee ... .. ... II 184, (197, n) 

Custom—Hindu Law, wheh adopted, how far to be applied ... ... HI G94 

Inheritance —Wife and &usband entitled to return in preference to the 
Fiscus ... ... ... ... ... ... HI 702,(70l) 

Haintenanoe— 

See Hindu Law. • 

Maintenance and Champerty— 

See CHAMPEBTW AND MAINTENANCE. 

Majority Act- 

Appointment of a G-uardian ad litem extends period of minority to 21 

under s. 3 of Act IX of 1875 at least so far as subject-matter is concerned. I 388, (390) 
Bee also HINDU LAW. 


Malice— 

May b^ground of action if the improper putting of the law into motion is 
duo to it* ... ... ... ... ... ... II 233, (260, n) 

Mandamua— 

Writ of—High Court held not entitled to issue—in the case... ... II 278, (282, ») 

Married Women's Property Act— 

See under HUSBAND AND WIPE. 

Master and Senrant— 

IVarrantg of skill, implied on the part of the servant that he i.s capable 
of performing servis required of him ... ... * ... II 33,(35,41) 

Agreement to render mxounta. Amounts to undertaking, not that servant a 

was a skilled accoiimtant, but to keep and render accounts reasonably 
expected of inexperienced assistant... ... ... ... II 33,(40) 

Breach of implied, incompetence to render true and just accounts as per 
express agreement held to justify dismissal ... ... «... H 33,(40) 

Maxims— 

Caveat Emptor, See BALES. * • 

Factum Valet. See HINDU Law, MAXIMS. 


Meetinds— 

See GOUFANT LAW. 

Mesne Profits— 

Jnterast on, from institution of suit, allowed by Indian Law and practice HI 

Itinor— 

Bee INFANT ; HINDU LAW, FAMILY BUSINESS ; MAJOBITY. 

Minority- 

Plea of, to set aside econtract not allowed though Court interfered to 
some extent on ground of unconscionablS nature of it ... ... I 


Mistake— * 

Bee CONTBACT; LIMITATION. 

Moknrrari Tennre— , • 

Succession to, on'death of gruitee without heirs... 


’664, (660) 


108, (120, 
121, n) • 


V 


1 aei, (402,»} 
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Honey had and received— 

Money paid undei swperseded but unreversed decree, recoverable 
See also DECBEB, Supersession of, « 

Mortgage— » 

What creates —Mere covenant not to alienate any property with 
specifying same does not make it mortgage 
Foreclosure — 

When one and entire, foreclosure of part not allowed 
Whether partial, can be allowed, queers 

Service of notice of application for foreclosure is imperatwe under 
Beg. XVII of 1806 
XVIJ of 1806— 

Strict compliance with conditions required 
Notice must be served on the then owners 
and all of them, when the mortgage is entire ... ... » 

• Service on some only in such case invalid 
Year of redemption from date of service only 
Proof dt service required ... 

Nazir's endorsement insufficient ... ... ...» 

Judge’s functions ministerial only 
Interest, Post diem — 

Awarding and rate of, in discretion of Court 
^wqrdod as damages, 6 % when contract rate was 18% 

Lien — 

No lien by cu.stom in indigo factories for seed advanced 
Mortgagee not bound to pay for or recognise those advances, unless 
was a party to the contract 
orjiad undertaken the liability 
Case of purc/iascr distinguished 
Mortgagee obtaining a summary decree under the bond and purchasing 
the right, title and interest of the mortgagor in execution thereof 
after the attachment and sale by other cro<titors cannot enforce his lien 
against the mortgagor or the purchaser 
Might possibly be otherwise if the alienation had been before the summary 
suit ... ... ... ... ... ... 

Wiethor C. P. G., 1859, s. 7 would not bo a bar ... 
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HI 30 

» ■ • 


... 

Ilk 

* 

336, (338) 

>. 

1 

III 

397, 

(409) 

... 

HI 

397;*(409) 

... 

II 

^11 

. («) 


III 

397, 1 

(405) 


111 

* 397, ( 

[409) 

• •• 

III 

397, ( 

[409) 

... 

III 

HI 

397. ( 
397. ( 

[409) 

407) 


HI 

397, i 

(405) 

... 

III 

.397, 1 

[406) 

... 

III 

397, 1 

(406) 

$ 

II 

41. (44, n) 

... 

11 

41, (44, tt) 


HI 


231 

ho 




... 

III 

231, (234) 

... 

III 

231, (234) 

... 

III 

'2.31, (234) 


III 363, (3G5) 


III 

III 


363, (305) 
363, (366) 


Merger — 

drst mortgage not jiocessarily extinguished by taking for the same debt 
a subsequent mortgage over the same and other lands ... A ... Ill 307, (309) 
A is a question of intention ... ... ... \ ... Ill 307, (.309) 

Mortgagee. How right of mortgagee to bring property to sale exercised 
after having obtained a money decree in respect of claim under the 
same mortgage ... ... ... ... ... I* 3.37, 

• (362 , 353, n) 
Priority. When after a qi^rtgage of a factory along with the season’s 

crops, other persons advanced on security of same property, moneys 
which were found tR have been used for the actual raising of the crops, 
held in the absence of an estoppel of the kind decided in Pickard v. 
b’ears, the latter cannot have priority over the former ... ... II 68, 

• (92, 95,96) 
Beceiver, Mortgage decree directing property to bo sold, receiver cannot 

be appointed (VIII of 1859, s. 243) ... ... ... ... Ill 335, (836) 

Moveables— ♦ 

have the situs of the owner... ... ... ... ... I 412,(418) 

Haltifapiousness— 

See CIVIL PBOCEDUBE CODE. • 

Municipal Assessment— * . 

Decision of ComBEB»ioners on appeal is final as regards rate but suit , 
m|intainabla if assessment itself is ttZtm fires... ... ,. I 409, (411,n) 

'Municipality— • 

not a public servant within IV of 1877 ... * • ... • ... Ill 768 
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Negligence— 

Water. e»cap#of, see TORTS, NEGLIGENCE. 

Negotiable Inetrumente— 

Aflcommtdation acceptor can show his being only acoommodator notwith- «■ "• 

stending (Evidence Act, s. 92 ... ... ... ... IIT 174, (184) 

Currency nMea, atolcn, to bo returned to holder in good faith from whom 
stolen t ... ... ... ... ... ... Ill • .879 

Prontissory note-* 

On'a, on demand, limitation begins to run from date of note ... I 328, (330) 

Wheir the interest was exorbifl&nt, and consideration grossly inadequate 
in addition to a false statement being contained* in the note, Court 
interfered to give c<iuitable relief ... ... ... II 202, (208) 

Bill of exchange. When a, is payable by instalments, suit to recover the 
whole bn default of one, according to terms of the bill, cannot be brought 
under Act V of 1860 , ... ... ... ... ... I 130, (132) 

Notice— 

Of foreclosure was held imperative under Beg. XVII of 1806 ... II * 311, («) 

Requirements as to, in a'sale under Reg. VIII of 1819 ... ... 1 359, (n) 

See also LANDLORD AND TENANT ; MORTGAGE ; FOKKCLOSURE. 

Nuisance— < 

See Cause of action. 


Occupancy Rights— 

Acflttisilion of, independently of lessor's title, under Bcng. Act VIII 
of 1869 ... ... ... ... ... ... Ill 660, (6ft3) 

Title by Act, not/rojH lessor ... ... ... ... Ill 560’, (563) 

Alienaiifin. Custom authorising transfer, no defence for transferring ' 

portion , ... ... ... ... ... ... HI 774, (775) 

Purposes of — 

Whether can build on land ... ... ... ...Ill 781,(783) 

Cannot convert to purposes other than used ... ... ... Ill 781, (784) 

Primd facie presumption of agricultural, from holding under Bcng. Act 
Vlllof 1869 ... ... ... ... ... ...Ill 781,(784) 

Kabuliat, suit for enforcement of, landlord must prove willingness to * 

grant patta ... ' ... ... ... ... ... Ill 498 

Willingness presumed if his rate of occupancy rent is correct... ... Ill 498 

When rate higher, no Aresuraption but dismissal of suit ... *... Ill 498 

and Kabuliat includim tho rate of rent at wbat the Court may regard • 

just, not given * ... ... ... ... ... Ill 498 

OfiBcers— 

O A 

Executive, exercising judicial functions, to bo scrupulous to form opinions 
independentl).. ... •.. ... ... ... Ill 522, (532) 

Onus— ^ 

Suits for resumption —on plaintiff to show that lands are Mai when the 
defence is they are LaAhiroj ... ... ... ... I 378, (383, n) 

Lakhiraj lands, that certain lauds were, from before 1790 Ill 501, (503) 

See also HINDU LAW ; PRESUMPTION. 

Mers— , 

bee RULES AND QRDERB. 


Otulh Talnqdars Act (I of 1808)— 

Registry in name of one does not bar beneficial interest in others 


even if they be other ibembers of joint famjjiy 
evidence to support^nof thereof 


s. 22, d. (4),*Act I of 1869:—Treatment of daughter’s son as 
suCioient ... ... ... ... ... 


Such succession however limited to tahigdari estate 


Evidence, nature and sufficiezMsy of, therefor 


... Ill 645,(662) 

III 522. (537) 

... Ill 522,(537) 

... lU 522,(687) , 

m 645,(662) 

son,, 

... m 69S,{682). 

... Ill 626,(644) 

... Ill 626 
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Parties to Suit— ^ 

Who nre —Whether n transferee of a decree, by merely applying for 
execution is a party ... ... • ... *... ...^ 11 • 

Hindu haw — , * < 

Iri a suit for specific share of joint family property by one memVicr, 
all the other members are necessary parties ... ... ... 11 

Sujt to recover moiety of the undivided share of a deceased member by > 
one only of the surviving members not dismissed under circumstancjes 
.of the case ... ... ... ... ... ... 1 

Negotiable inxtrnynents —in suit by holder of drawer iin^,acceptor can be 
j'oined as defendants ... ... ... HI 

Principal and agent. Whether suit against agent btong elected i>y plaintiff, 
principal can be added afterwards ... ... ... ... 11 

7’en«nf—against adjoining owner for letting water escape so as to ennsi 
damage to his crops, ... ... .., ••• HI 

See also CAUSR OK ACTION, CO-SHABEK8. 

Partition— 

See Hindu Law. 

Partnership-- 

Stranger may aetjuire rights of partner of compelling partition without 
severing the partnership... ... ... ••• ... HI 

Pe^uper— 

Snd by. See under LIMITATION (Suit in Forma PaupertsJ. 

Penal Code- 

Sce Indian Pknad Code. 

Penalty— 

S^ CONTRAClP ACT, S. 74. 

Plaint— 

8e<- I'DRADINGK. 

.Imetulmenf o/—allowed bv Appellate Court, to avoid plea of limitation ... 
liexcriptuni of property in'. When whole e.state bearing one uaine is sued 
for, boundaries need not be given 

Pleadings— 

'I^tle by adverse possession, effect of setting it up also, and of not setting 
it up, m ejectment 

Promis'-ory note? unstamped when original consideration fimy be 
* sued on ... ... ••• ••• • 

Pledge- 

Sec Cause ok action, contract act. 

Possession— 

Suits for, patta, cvidentiivj' value of ... 

Bee also EJECTMENT, LIMITATirtN, Possession (suit kor). 

Pottah— . . , 

Evidentiarv value of, in suits for possession 

Poundage— . 

When after attachment and before sale, the decree is satisfled in full, the 
ShprifE ofltitled to poundage on the amount so paid, and subject to 

this, the attachment may be withdrawn 

Practice- . , . , .. . , 

New point of law cannot h% raised in when it involves 

QueKtions of fact ... ••• ••• , . *,•' * 

case. Trial of, by Judge having to examine himself as witness 

therein, most undesirable 


Qiwrre—vvbetherjj is not also illegal ... 

Bee ckiminaIj. Procedure. * 

Full Bench opinion—Can b. attacked in appeal to^Privy Council without 
filing a croSs-appeal. even though that opinion «< m* framed h« a 

decree or as an interlocutorV order ... 


ll 
II 

111 

Hi 

in 

111 
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11 

11 

... ,11 
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149,(161) 
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> 541 

472, (474) 
77f,, (779) 


198, (209) 


1, (14) 

1 , ( 19 ) 

(22fi, 227) 
314 


7f.8,(770) 


768, (770) 
385.(die) 


305, (372) 

23, (28) 
23. (28) 

226,(246) 
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Praotioe— (continued.) 

Inspeciton of documents. If ip appenrs that defendant ban not referred to 
lili documence in his possession, the proper course is to ask for 
inspeetj^on ofthesfe pteticular documents ... ... ... I 178, (179) 

Issues — ' 

Additional, Courts'powers to frame ... ... ... ... II 1> (14) 

k Amendment o{( whan and under what conditions made ... ... II I, (14) 

See CIVIL PHOtinilUllK CODK (IHSUBS). 

Judffe — 

Shouldk-not c;ive opinions assuniling hypothetical sets of facts ... Ill .‘147, (^.71) 

Judges to defer to decisions of High Court whatever their personal 

opinions ... ... ... ... ... ... Ill 09G, (701) 

AVre Case —allowed to lie raised in appeal as it saved the case from being 
barred ‘ ... ... ... ... . ... IH 1, (17, 18j 

Pleadings — * 

When plaintiff was refused relief he was entitled to, on the grfiund that • 

he did not pray for it ill the plaint ... ... .. ... H , , 311 

. For a declaratory title by adverse possession to bo decrei-d, it must lie 

distiiictlv picked 111 thti plaint or 111 the issues... ... ... II 418,(4-24) 

Repealed Act. Conviction under, held illegal iiotwiLhstiinding s. !> of 


Act I of 1868... 


U -221). (228, n)' 


Revision — s. 15 of 24 if 25 I’tc. c. 104— 

'' • 

Party preferring appeal when no appeal is provided is not entitled to ask 
High Court to convert it as an application under s. 15 of 24 & -25 Vic. 

0. 104 ... ... ... ... ... ... I 888, (884) 

Powers exercised under Charter Act, s. 15, when Subordinate J.idge 
persisting in error ... ... ... ... HI 708, (710) 

General— , 

(^uery whether the return of jailor in charge of a person arrested in 

execution of a Court's decree can be controverted by an allidavit ... 1 78 

Posscssio,.'! docrced when title bv adverse possession established, the other 

specific title alleged failing ... ... ... ... HI 224,(226) 

When this IS not done ... ... ... ... ... 111 224,(226) 

Ppesoription— 

Whether right to cut bund in favour of each individual ryot can Ixiestab- • 

lishedby ... ... ... ... ... ...HI 776,(778) 

Presidency Small Csii^aBe Court— 

See S.AfALL CAUKB GfJ^UT. • 

Presumption - 

Acts of Legislature, validity, ir. favour of, (OAHTH) ... ... HI 63 

Course of Indian Legislation, Parliament, when legislating for fndiA, 

presumed to bo aware of ... ... ... ... ... Ill 63 

Jurisdiction, in favour of Civil Courts having ... • ...* * ... HI 501, *508) 

Ancient documents. See EVIDENCE ; See also HINDU LAW. * 

Principal— 

See PBINCirAL AND AGENT. • 

Principal and Agent-- 

Sheriff selling lands outside jurisdiction is agent of execution creditor who ■ 

* wanted him to sell the same ... ... ... ... HI 806,(816) 

In the lower Court ... ... ... ... ... I 65,(72,73) 

Agreement*entered into by agent to relieve himself from a charge of 
crime, cannot bind principal ... ... ... ... 1 3.80, (336) 

Suit against agent having been elected by plaintiff, the dtfaer cannot be 
added afterwards ... ... • ... ... ... II 472,(474) 

Principal am} Surety— 

Accommodation acceptor without consideration may bf taking equitable • 
mortgage lose equitable rights of a surety ... ... ...HI 17f, (185), 

Discharge of (134—139) whc!^ by,trilkt deed rf debtor which neither 
compounds with nor gives time nor undertakes not to sue ... ...Ill 174,(187) 
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Principal and-Surety—fcodtijuted.j ^ * ijal. i-acws 

When creditor rivc.s up thereby right to proceed against other property of 
debtor, case within s. 139 ... ... ... ' 174, (187) 

But even then, question is whether remedies nave been iiitfutired bv that 
absicntion ... ... ... . ... ... .., ni ’ f74, (187) 

Wftpre It enables better ro(|li8atioiiof value, Burot\ not disch.irgSd ... Ill • 174,.(188) 

The Indian Law differs from the English Law .. ... Ill 174, (188) 


11 viiJS. 

('231, '23-2, n) 

1 431, (450, n) 


111 101, (169) 

111 161. (1691 

III » 161, (169) 


The Indian Law differs from the English Law .. ... Ill 174, (188) 

See also CONTRACT ACT (s. 135). > 

Privileges— ' ’ 

Limitation, 111 respect of accounts for infringomeni ... ‘*...111 17.(19) 

Privy Council— ^ * 

Alijieal—groimdfnr. (Question of law in case of aflirming judgiiionts, need 
not lie limited to facts found by the Courts, provided it arises on tbe 
evidence in the case ... ... ... ... ... 11 -228. 

('231, '232, n) 

No—on concurrent questions of fact even though subject-matter of suit 
^ is above Rs, 10,000 ... ... ... ... ' ... 1 431, (150, w) 

* iM/xisif tf xeciiruics. High Court bad no power under s. 11, eJ. (5) of 

AetsVl^if 1874 to rocoivc the deposit after tbe due date ... ... 11 128 

iJontra — , 

Section 11 of Act VI of 1874 not being imperative. Court has power in its 
' discrciion to extend time ... ... ... ... II 272, (27.3, «) 

Appeal dismissed for default in depositing security ... »... I 112 

i’rnotice- - 

Course of legislation and case law in India uoiisidercd to see whether >i 
eercain practice—giving interest on costs when decree is silent-is a 
rule of practice observed in Courts ... ... ... HI 161, (169) 

Orders in Council, not to be interpolated bv Subordinate Courts 

executing It ... ... ... ... ... ... HI 161, (169) 

ifltjrost on costs not to be added whore It is silent ... ... HI » 161, (169) 

Probate- 

Grant of. In c.isos where unlimiU'd grant extending over property j 
III another province had been made, held High Court not empowered 
under Act XIll of 1875 to grant probate limited to any province ... 1 52, (.54) 

Objection to —i-roditors of a possible heir not persons interested and .so 
entitled to oppose under Suceossion Act (s. '2.50) .. ... 11 208, (211, «) 

51bc Court Fkks Act, Sch. 1, OLS. U and 12. 

Promissory Note- 

uii-tamped, wheif original consideration mav be sued on ... J ... Ill 31 

•See also NEIIOTIAHUK INSTRUMENTS. 

Public Highways - 

Beng. Act TIT of 1861 which vests Tublic highways in Municipal Commis- > 
sionc.rs, does i»ot empower them, nor the Vice-Chairman to stop up or 
divert them... ... ... ... ... ... H 425, 

•• , (4‘28, 129) 

Public Policy - * 

Some contracts of the nature of chainperty have been avoided on grounds of 11 233, (257, ii) 
Under what cireunistances... ... ... ... ... II‘233, (257, «) 

Public Servajit - 

Municipal Corporation not within Act IV of 1877, s. 39 ... ... Ill 758 

sa.Mftibn unaccossary ... ...» ... ... ... HI 758 

Purdanashin— ^ 

deeds by, nature of evidcixccof execution required (or being bound thereby II!^ .321, (327) 

Quasi Contract- 

See Money had and Received. , 

Ratification— * 

amounts in law to previous authority... ... ... * ... HI 380,(285) 

A perstiii not cotflimtent to authorise an act, cannot give it validity by* 
imtifying if ... ... ••• •• HI 280,(285) 

* requites notice or knowledge of want of aothoritji ... ...Ill 280,(285)^ 

See also COMPANV Law. * * * 
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ieoeiver- 

cannot be apifeintcd in respect of mortgage decree directing property to be 

sold (1859, s. 248) ..t ... i ... ... ...Ill 336 

Whetiter propefttv in the hands of a Receiver can bo attached and sold in 
<oxecut*t>n depends u^n execution taking place in Mofussil sr otherwise I 403, (405, n) 

Registration Law- - 

^ An order rejecting an application nndcr the section amounts to a decree 
and may be revrewed and under s. 38, all the procedure of the O. P. C. 
applies to the case (1868>76) ... ... ... ... II '181, 

(138, 139, It) 

Distrii^ Court mentioned in the Act must in the Rcgn. Provinces be 
taken to import the ordinary Zilla Court (1808-76) ... ... II 131,(137) 

Queere —whether after rejection of an application for registmtion, it is 
open ta parties benefited under the deed to propound it ip and obtain 
registration by moans of a suit (1868-76) ... ... H 131,(137) 

Under—no .appeal lies aifagainst both order granting and order rejecting 
an application for registration (18(58-76) ... ... ... II 131, (138 nl 

Religious Endowment- 

The shebait or manager cannot goncraliy alienate the endowed properly.. 11 341 (345, n) 
But may do so to preserve the endowment ... ... ... 11 341,(345, 

‘ 361,3.52, h) 

Plaintiff seeking to set aside an alienation on the ground of the property 
licing endowed property, must give strong and clear evidence of the 
endowment ... ... ... ... ... ... II 341, (345) 

When the alienation purported to be for the repair ot the temple of an idol 
and if it is proved that the whole of it was not applied to it, unless the 
alienee colluded with the shebait, the sale cannot be avoided. In any 
case sale will be valid to the extent to which money was applied for 
ondowfneiit purposes ... ... ... ... ... 11 "IIH, 

• (353^,3.54,11) 

Prosidenev Towns, Act XX of 1863 inapplicable ... ... ... HI ’663, 

(.568, 672) 

Jurisdiction there derived from the Supreme Court ... ... Ill 563, (573) 

Advocate-General not a necessary party unlike what it is in English 
Chancery Practice ... ... ... ... ... Til 563, (569, 

571,^72) 

Rent— 

When enhanced rent demanded for excess area, notice iieccssarv Bcng. 

Act VIII of 1869, s. 1-^ ... ... ... ... *...111 271,(275) 

although there is agreement to pay for what is in excess ... ... Ill 271,(275) 

See also CO-BH.\KKBH ; GHATWALI TENURES. 

Repeal of Aots- 

Conviction under a Repealed Act held illegal notwithstanding s. 6 of tlic 

General Clauses Act (I of 1808) ... ... ... ... II 22.5, 

t (227, 228, n) 

sec also INTERPRETATION OF STATUTEK. *■ 

Res judicata— ^ 

(1869, s. 2; 1877, s. 13). 

1. Court to look to labstanoe— 

And not to form in deciding questions of ... ... *1 144, (n) 

X PrecUe form of auit immaterial... ... ... ...Ill 145,(148) 

First suit for rent; second suit on title ; bar applies when same 

« question of title had been litigated, though only suit for rent ... Ill 145, (148) 

8. Array of partlea— 

Whether as plaintifi or defendant immaiterial ... ...Ill 145,(146) 

i. Interyenor- c 

Bound when same question has been litigated in tbe suit ^.* III 146, (148) 

Intervenor bound when in suit i^ainst tenants issue of title raised ” • 

and tried ; subsequent suit for en^rcing right under a prior butwara 
award barred ... t •... ... ... ... Ill 706, (707) 
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Rob judicata-— (coniinued.% 

•fl. All the bases of claim she^pOT'^ve been al^ged in the first suit— 

(a) Suit for moneyyir«t on account f under ^rtition of 

partnership iiHsets barred ... ... ... ^ a. 

■(fa| Subsequent suit for upSsossion based upon a title *dif[croiit from 
that on which the previous suit Mas based, but which could 
have been set up then, is barred by the rule of res Judicata .% 
^■) Held that a subsequent suit brought as the heiress of her daughter 

^ - IS barred iij' reafoVof a previous suit brought to recover the .saui» 

property .'orp tl». 0 #H*;gation that the deed under which her 
daughter got jt v^sVfprgory ... **#• 

(d) Subsequent suit4|r pl^i^S^cnt abatement not allowed b\ reason 
of a iircviu«tM flj wa . ’ Tm naiaon in a suit for rent where the amount 
was , ' ... 

6. Status, quefetions affecting— 

Question of adoption having been decided in a previous suit brought 

, to set aside a lease, held sub.scqucnt suit disputing adoption barred 

7. EiecytiqjL proceedings— 

(ft) no bar in respect of disposals on grounds other than me^ts 
(6) Order that petition he sent to record room, not an adjudication 

, (c) whether the fact that prior proceedings had been barred, even 

at the time of that -adjudication, can bo gone into subsequently 
(d) Kxceution proceedings in which the legitimacy of an applicant 
for execution as transferee thereof, is decided, arc no bat to a 
regular suit to try tho same question 

8. Summary proceedings— 

Summary proceedings under Act II of 1874 are suits within the rule 

9. There must be fair trial— 

qio constitute a bar of res yudicftfa 

(«! Previous suit by Hindu widow dismissed on account of the 
'' absence of defendant cited by plaintiff as witness, held no bar 
to a subsequent suit by her daughter (next year) as against tho 
same defendant... 

(b) Where issue as to liablitji^o oiihanceinent of rent, left undecided, 

111 hrst suit, no res judteafa 

(c) First suit as on use and occujtntum dismissed as ought to have 
* been on lease ; the second brought on lease not barred 

10. But otherwise when decided on merits— 

OrdiT disinissinft petition under Act II of 1874 is also res judu^ta ... 

40 Kvoii though dismissal wa.s not on the ground that the petitioner 
was not entitled, but had not priioed tho relationship ... 

11. Ex parte decree- 

binding .. , 

Unless there should l)C,frcsh circumstances that might and could 
not have licen th^ii put forwtfrd 

12. Issue when Immaterial to first suit is no bar- 

(ft) First suit arrears of rent at certain rate, plea, uniform pay¬ 
ment for 20 years ; after notice of enhancement, second suit, 
plea, same, no bar, as the fact of such payment and the offoct 
thereef were not concluded iu previous suit 
(b) Lands were taken at a certain rate per biga and at an estimated 
area, until ascertainment by measurement of actual extent. 
First suit for rent, plea, area being less than estimate ; jlndinq, 
area was more than the estimate )iy some amount, and suit di.s- 
missed ; second suit.for rent for excess area so found, hol^ not 
res judicata ... , , ... 

,18. Competency of Court— • 

Small Cause Clourt trying incidentally question of title to rent, 
]^r, qurcr# (Jackson, J.) 

RBstitation— • 

Boo ClVlIi PBOCEOUBB ; DBCBEB, Hupersessum of. * * 


CAIi. 


MI 


V* 


II ^52, (n) 
1 202 , (206, n) 

1 H4, (145, n) 


III 

III 


47 

17. (58) 


III 518, (521. n) 

II 327, (n) 
III 340, (346) 

11 222* (225, n) 

# 

II 222, (225, n) 
III 251, (260) 

III 251, (260) 

III 340, (346) 

III 340, (.346) 

ill * .383, 

(388, 389) 

HI 383, 

(388, 389) 


III 789, (791 


1 


HI 271, (274) 
Ill 612, (615) 
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INhEX.- 


CUL. 


I'AclE 


Suit disluistiod under s. 42 of Act IX of liiity bo restored hr theCon't 
of Small CiauHcs iu the aame sitting i»eii after the order for striking off 
had been recorded ... g ... ... ... I 476, (480) 

Resumj^tion— , 

suits for-^of lai,ids on the ground that iliov are mat, oi,as is on plain- * 

till, rep||>3Hentativc of an action purchaser ... ... ... 1 37B, (888, ») 

Sec also OHitTWAX.1 TBNUUKS ; OCOUl'ANOY BlUHT. 

Beyenue Sale>- 

.^oidaueoof uudcrtennros, Ao^?CI of 1850, .s. 87 (11 oxtcud.s to permanent 
butldingK after the Permanent Scttleinciit ... ... ... Ill 208,(206) 

See also EXECUTION SAUE ; .LIMITATION (FR\ub). 

Reviaw— 

of judgment in proceedings under Act XXVII of 1860 allowed though nut 
specially providod foj ... ... ... ... ... 1 101 

Sec also CIVIL PROCEDUHK. - t 

Revocation of Will— 

' Sec Will. 

Right of Snit- 

Soc CAUSE OF Action. , 

Rules and Orfftrs— 

Circular Orders, whether can affect law as decided ... ... Ill .517, (550) 

Sale-- 

Oeteet of Title—Purchaur's Remedies on Eviotion— 


Caveai Kmptor — 

Eviction from laud by paramount title to laud rcmod.v to pnrcha.-.er a, 

(i) nanc, in private sale, when covenants for title do not extend 111 H06, |81.'i) 

for, it IS hth own negligence not to have protected himself by 

• apt coveuants ... ... ... ... Ill 806,1818) 

(ii) in sales by Sheriff, Sheriff warrants his acting as such within his 

jurisdiction ... ... ... ^ ... ... Ill 806. (815) 

(a) no remedy to purchaser when sale within jurisdiction ... Ill 806, (818) 

for, debtor's title passes without warranty of title ... Ill 806, (818) 

. (b) when sale is ultra vires of sheriff 

(1) the warranty of acting ^thiu jurisdiction remains ... Ill 806, (815) 

(2) where the Sheriff acts by direction of execution-creditor, • 

be«ots as agent for him ... ... ' ... Ill 806,(816) 

Bat the ordinary incidents of vendor and purchaser is ^ 

not established between the execution creditor and 
piirobaser ... ... ... ... Ill 806, (816) 

• overruling ' ... ... ... ... I 58 

for, the Sheriff sells, and is wanted to sell as such ^and 

no power to deal with the propertj otherwise) ... Ill 806, (816) 

Thus, execution-creditor may be proceed^ against for 
money had and received by failure of considc'latiou • 111 806, (816) 

This right may be affected 

(1) by possession and perception of profits for sometime ... Ill ' 806, (816) 

(2) by purchase with knowledge of defects ... Ill 806, (817) 

(3) by acquiescence, etc. ... ... ’... Ill 806, (817) 

la Exaeation— 

|| A Mabomedan daughter entitled only to a snare in her father's property, 
got sold in execution the whole property in discharge of her father's 
deb^as well as hers, hsld that as she was not legally authorised to 
ropreaent the whole estate ouly her intorost could pass... ... II 395, (398, n) 


See EXEOOT^ 

Confina'JueiB afr 

EXBCUTUlk. 


•Sale. 


[iv^ of‘PsHeHion, HinAo Law- 


Whothar, necessary under'^indu Law 

Notion of ... ... A. 



I 29'J», (302, n) 
... I 3^, 


(362-3, n) 








